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VII.  Relative  to  the  Declaration  on,  299. 
VIII.  Relative  to  Scire  Facias  on,  299. 

IX.  Relative  to  mitigating  the  Penalty, 

300. 

X.  Relative  to  Costs,  300. 

XI.  Relative  to  staying  Proceedings,  300. 
xii.  Relative  ttothe  Power  of  the  Sessions, 
300. 

RE-CONVEYANCE,  301. 
RECORD.     See  Nul  tiel  Record. 

RECOVERY. 

I.  Relative  to  the  Things  of  which  it 
might    be   suffered    before    3^4 
Will,  4,  c.  74,  302. 
II.  Relative  to  the  Acknowledgment  be- 
fore the  3^4  Will  4,  c.  74,  302. 

III.  Relative  to  the  Tenant  to  the  Pre- 

cipe BEFORE  3^4  Will.  4,  c.  74,  303. 

IV.  Relative  to  the  Vouchee  before  3^4 

iri7/.4,  c.  74,  303. 

V.  Relative  to  the  Warrant  of  Attorney 

AND  Appearance  before  3^4  Will.  4, 
c.  74,  303. 

VI.  Relative  to  the  Dedimus  and  Exempli- 

fication   before  3  4r  4  Will,  4,  c.  74, 
303. 
▼II.  Relative  to  Amendments. 

(a)  Before  3^4  Will,  4,  c.  74,  303. 

(b)  Since  3^4  Will,  4,  c.  74,  303. 
VIII.  Relative  to  Proceedings  abroad   be- 
fore 3  4*  4  Will,  4,  c.  74,  and  in  Wales 
AND  Chester  under  1  Will,  4,  304. 

RECOVERY,    FORMER.      See   Judgment   re- 
covered. 


RE.ENTRY.    See  CovenantS^ectwteni-^Land 
lord  and  Tenant, 

REGISTRY  ACT,  GENERAL,  FOR  BIRTHS, 
DEATHS.  AND  MARRIAGES, 
See  3  4-  4  Vict.  e.  92. 

w 

REGISTRY  OF  SHIPS.  Sen  Ship  and  Shipping. 
REJOINDER,  304. 

RELEASE. 

I.  Relative  to  the  Stamp,  305. 
II.  Relative  to  the  Construction  of,  305. 

III.  Relative  to  the  Effect  of,  306. 

IV.  Relative  to  the  Plea  of,  306. 

V.  Relative  to  the  Evidence,  306. 
VI.  Relative  to  setting  aside,  306. 

REMAINDER.    See  Revernon^Will. 

REMANET,  308. 

REMOVAL  OF  CAUSES,  308;  and  see  Cer- 
tiorari — Habeas  Corpus — Repletfin, 


RENT. 

I.  Relative 
II.  Relative 

III.  Relative 

IV.  Relative 
V.  Relative 

VI.  Relative 

VII.  Relative 

31 

VIII.  Relative 

REPAIRS,  311. 


TO  Rent-charge,  308. 
TO  WHO  liable  for,  309. 

TO  WHEN  PAYABLE,  310. 

TO  Apportionment,  310. 
TO  THE  Satisfaction  of,  310. 
to  Mortgagee's  Right,  310. 
TO  Pleadings  and  Evidxkcx, 
1. 

TO   STAYING  P&OCEBDIMaS,  311. 


REPLEADER,  312. 

REPLEVIN. 

I.  Relative  to  when  it  lies,  313. 
II.  Relative  to  who  may  replevy,  313. 

III.  Relative  to  the  Title,  313. 

IV.  Relative  to  the  Bond,  and  herein  or 

the  Sheriff  as  connected  with. 

(a)  Of  the  Bond. 

1.  Form  of,  314. 

2.  Of  the  Sureties,  314. 

3.  Breach  of  the  Conditioa,  315. 

4.  Pleadings  and  Evidence,  315. 

5.  Staying  Proceedings,  316. 

(b)  Of  the  SherifT,  and  Liability  and  Ju- 

risdiction of,  316. 
V.  Relative  to  removing  the  Cause  out  or 

Inferior  Courts,  317. 
VI.  Relative  to  the  Pleadings. 
{a)  Declaration,  317. 
\b)  Avowries,  317. 

(c)  Of  the  Pleas,  319. 

VII.  Relative  to  the  Evidence,  321. 
VIII.  Relative  TO  THE  Jury,  321. 
IX.  Relative  to  the  Proceedings  at  Triax, 

321. 
X.  Relative  to  the  Costs,  321. 
XI.  Relative  to  the  Judgment,  322. 
XII.  Relative  to  Amendments,  322. 

XIII.  Relative  to  Inquiry,  Writ  of,  323. 

XIV.  Relative  to  setting  aside  Phocbboings, 

323. 
XV.  Relative  to  Nonsuit,  323. 

XVI.  Relative  to  New  Trials,  323. 

XVII.  Relative  to  Special  Case,  323. 
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REQUESTS.  COURT  OF. 

I.  RSLATIVK  TO  THK  CoM IflSSIONBRS,  324. 
II.  RiLATITE  TO  THE  PERSONS  SUBJECT  TO,  IN 
6ENSEAL,  325. 

lu.  Rblative  to  what  Cases  applicable. 
AND  Mode  of  taking  Advantage 

OP,  IK  GENERAL. 

(«)  To  what  Cases  applicable  in  general. 

325. 
{k)  Of  Part  Payment    and  Payment  of 

Money  into  Court,  326. 
(c)  Of  Balances.  327. 
id)  Of  SetM>ff.  327. 
(«)  Of  Trials  before  tbe  Sheriff.  327. 
If)  Mode  of  taking  Advantage  of. 

1.  By  Plea,  328. 

2.  By  Suggestion,  328. 

3.  Affidavit  connected  with,  328. 
(s)  Effect  of  Sutute  being  repealed,  329. 
(A)  Waiver  of.  329. 

(i)   Pleas  of  Justification  under.  330. 
(J)  SUying  Proceedings,  330. 
{k)  Judgment,  330. 
(/)   Certiorari  connected  with,  330. 
rr.  Relative  to  the  Nature  and  Effect  of 

PARTICULAR  ACTS. 

(a)  Of  the  Bath.  330. 

{b)  Of  tbe  Birmingham,  331. 

(c)  Of  tbe  Blackheath,  331. 

(d)  Of  the  Brixton.  331. 
(tf)  Of  the  Gloucester.  331. 
(/)  Of  tbe  Isle  of  Wight.  332. 
(a)  Of  tbe  London,  332. 

(A)  Of  the  Middlesex.  333. 
(i)   Of  tbe  St.  Albans,  333. 
fj)  Of  tbe  Southwark,  333. 
ik)  Of  tbe  Tower  Hamlets,  334. 
(0  Of  tbe  Westminster,  334. 

REPUCATION.  334. 
RESCUE,  334  ;  and  weeEteape. 

EESPOXDENTIA.    See  Bottomry  and  Retpon- 
dentia — Ship  and  Shipping. 

RESTITUTION.     See  Replevin. 

RETORNO  HABENDO.     See  Replevin. 

RimiAXIT,  335. 

RETURN,  FALSE,  ACTION  FOR.  SeeSherif. 

REVERSIONER,  335. 

REWARD,  335. 

RIGHT,  PETITION  OF,  336. 

RIGHT,  WRIT  OF,  336. 

RIOT. 

I.  Relatite  to  the  Circumstances  neces- 

EART  TO   constitute  THE  OfFENCE, 

338. 

II.  Relative  to  who  mat  be  ouiltt  of,  338. 
iiL  Relative  to  the  Indictment,  33d. 

IV.  Relative  to  the  Evidence,  338. 
V.  Relative  to  the  Costs,  339. 

^BBERY.    See  Indictmeni-^Larceny. 

RCLES.  MOTIONS,  AND  ORDERS. 

1.  Relative  to  the  3^4  Will.  4,  340. 

n.  Relative  to  the  intitlino,  340. 
IIL  Relative  to  the  Date,  340. 


RULES,    MOTIONS,    AND    ORDERS-^eon- 
tinned. 

IV.  Relative  to  the  Service,  and  Waiver 

OF. 

!a)  On  whom  to  be  served.  341. 

b)  By  sticking  up  in  Public  Office,  341. 

(c)  In  case  of  Demand  of  Money,  341. 

(d)  On  8evei*al  Defendants,  341. 

{e)  Waiver  and  Acknowledgment  of,  341. 
▼.  Relative  to  the  Affidavit.  342. 
VI.  Relative  to  Proceedings  on  in  Court, 

342. 
vii.  Relative  to  on  whom  binding,  343. 
VIII.  Relative  to  Amendment  of,  343. 
IX.  Relative    to     bringing    Monet     into 

Court  under,  343. 
X.  Relative  to  enlarging,  343. 
XI.  Relative  to  re-ofening.  343. 
xii.  Relative  to  reviving.  343. 

XIII.  Relative  to  rescinding.  344. 

XIV.  Relative  to  Costs  on.  344. 

XV.  Relative    to  Second  Rule    for    bame 
Cause.  344. 

SALE.  See  Auction  and  Auctioneer — Dietren — 
Execution  — FraudSf  Statute  qf—- 
Sheri^—Ship  and  Shipping — Ven* 
dor  arul  Purchaeer. 

SALVAGE.    See  Ship  and  Shipping. 

SATISFACTION.  See  Accord  and  Saiie/action 
— Execution  — Judgment — Payment. 

SAVINGS  BANK,  345. 

SACRILEGE.  345. 

SCAVENGER,  345. 

SCHOOL  AND  SCHOOLMASTER,  346;  and 
see  Imprisonment, 

SCIRE  FACIAS. 

I.  Relative  to  when  it  lies,  347. 
II.  Relative  to  the  Form  of.  347. 

III.  Relative  to  the  Motion  for.  347. 

IV.  Relative  to  the  Notice  of,  Summons, 

AND  Service.  347. 

V.  Relative  to  the  Appearance.  347. 
VI.  Relative  to  the  Return.  347. 

VII.  Relative  to  Two  Writs  of  Sci.  Fa.,  347. 
VIII.  Relative  to  Pleas  in.  348. 

IX.  Relative  to  Demurrers,  348. 

X.  Relative  to  Judgment.  348. 
XI.  Relative  to  Costs,  348. 

XII.  Relative  to  the  Amendment  of.  348. 
XIII.  Relative  to  quashing,  348. 

SCOTLAND,  349. 

SEA,  INROADS  OF.    See  Sewere. 
SEA  SHORE,  349. 
SEA-WALL,  349. 

SEAMEN.     See  Ship  and  Shipping^ 
SECONDARY  EVIDENCE.    See  Evidence. 
SECOND  ARREST.     See^rr««/. 
SECURITY  FOR  COSTS.    See  Coate. 
SEDUCTION.  349. 
SEQUESTRATION.  350. 
SERJEANT-AT-LAW,  351 ;  and  see  Counsel. 
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SERJEANTS'  INN,  351. 

SESSIONS. 

I.  Relative  to  bt  whom  held,  a.nd  Juris- 
diction OF  Justices,  352. 
II.  Relative  to  the  Time  of  Holding,  354. 

III.  Relative  to  Notice  of  Trial,  355. 

IV.  Relative  to  Evidence,  355. 

V.  Relative  to  amending  the  Order,  355. 
Ti.  Relative  to  the  Adjournment  and  Rb- 

spite,  355. 
VII.  Relative  to  Continuances,  356. 
viii.  Relative  to  sending  Case  back,  357. 
IX.  Relative  to  Remanets,  357. 

X.  Relative  to  Cases  from,  357. 

XI.  Relative  to  Appeals. 

!a)  Who  may  appeal,  357. 
bS  To  what  Sessions,  358. 

(c)  Of  the  Notice,  and  GroQnds  of. 

1.  By  and  to  whom  Notice  most  be 

^ven,  and  Service,  359. 

2.  Within  what  Time  Notice  to  be 

given,  360. 

3.  Form  of  Notice,  361. 

4.  Of  the  Grounds  of  Appeal,  362. 

5.  Evidence,  and  Effect  of  Order, 

363. 

6.  Of  re-hearing,  364. 

XII.  Relative  to  Costs,  364. 

XIII.  Relative     to     Certiorari     connected 

WITH,  365. 

XIV.  Relative  to  Mandamus  connected  with, 

365. 

SET-OFF. 

I.  Relative  to  when  it  will  or  will  not 

BE  ALLOWED. 

'      (a)  Nature  of  the  Debt,  367. 

(b)  As  regards  particular  Persons,  369. 

II.  Relative  to  how  avoided,  and  Power 

of  the  Court  to  compel,  369. 

III.  Relative  to  the  Mode  of  setting-off. 

[a)  Of  the  Plea,  369. 

[b)  Of  the  Particulars,  370. 
fc)  Of  the  Replication,  370. 

(d)  Of  the  Evidence,  370. 

(e)  Of  the  Course  of  Proceeding  at  the 

Trial,  371. 

IV.  Relative  to  the  Action,  after  an  At- 

tempt TO  SET-OFF,  371. 

SETTLEMENT   AND   REMOVAL   OF    THE 
POOR. 
I.  Relative  to  the  Settlement  of. 
(a)  By  Birth  and  Parentage. 

1.  Of  legitimate  Children,  374. 

2.  Of  illegitimate  Children,  376. 
(ft)  By  Marriage,  276. 

(c)  By  Hiring  and  Service. 

1.  Who  is  a  Servant,  377. 

2.  Of  the  Contract  of  Hiring,  377. 

3.  Of  the  Year's  Service,  379. 

4.  Of    several   Hirings,    and    the 

same  being  continuous,  379. 

5.  Of  the  Residence,  380. 

6.  Of  the  Evidence,  380. 

7.  Of  the  Sessions,  380. 

8.  Of  the  3  ^  4  Will.  4,  c.  76,  381. 

(d)  By  Apprenticeship. 

1.  Of  the  Binding  necessary. 

1. — Of  the  Contract  in  gene- 
ral, 382. 
2.— Of  the  Stamp,  383. 
3.— Of  the  Date,  383. 
4.— Of  the  Consideration,  383. 


SETTLEMENT  AND  REMOVAL  OF  THE 
POOR,  Relative  to  the  Settlement  of — 
continued, 

5.— Of  the  Term,  383. 
6. — As  to  the  Consent  of  Jus- 
tices, 384. 
7.— As  to  Parish  Officers,  Cha- 
rities, and  Corporations, 
385. 
8. — Where  Contract  made  in 

Foreign  Country,  385. 
9.— Effect  of  Fraud,  385. 

2.  Of  the  Service,  386. 

3.  Of  the  Assignment,  387. 

4.  Of  the  Dissolution,  388. 

5.  Of  the  Evidence,  388. 
(e)  By  renting  a  Tenement. 

1.  In  general,  and  Construction  of 

Statutes,  388. 

2.  As  to  the  kind  of  Tenement. 

1. — In  general,  389. 

2. — As  to  the  Contract,  and 

Relation  of  Landlord  and 

Tenant,  390. 
3. — As  to  several  Tenements, 

391. 
4.-^As  to  Underletting,  391. 
5. — Effect  of  Assignment   to 

Creditors,  391. 
6. — As  to  Joint  Tenants,  392. 

3.  As  to  the  Value  and  Payment  of 

Rent,  392. 

4.  As  to  the  Occupation,  392. 

5.  As  to  the  Residence,  393. 

6.  As  to  the  Evidence,  394. 
(/)  By  paying  Rates  or  Taxes,  394. 
{ff)  By  possessing  an  Estate. 

1.  As  to  the  kind  of  Estate,  396. 

2.  Of  the  Construction  of  Statutes, 

398. 

3.  Of  the  Value,  398. 

4.  Of  the  Occupation  and  Resi- 

dence, 398. 

5.  As  to  Husband  and  Wife,  and 

Infants,  399. 

6.  Evidence  of,  399. 
h)  By  serving  an  Office,  399. 
i)   By  Certificate,  400. 
j)  As  to  Lunatics,  402. 

II.  Relative  to  the  Removal  of. 
(a)  In  general,  402. 
(6)  Of  the  Order  of. 

1.  Of  the  Justices,  403. 

2.  To  whom  addressed,  403. 

3.  Service  of,  404. 

4.  Amendment  of,   and   Effect  of 

Fraud,  404. 

5.  Effect  of,  and  who  entitled  to 

Custody  of,  404. 

6.  Quashing,  405. 

(c)  Of  the  Appeal.     See  Setsiom. 

SEWERS. 

I.  Relative  to  the  Commissioners,  405. 
II.  Relative  to  the  Rates,  406. 

III.  Relative  to  the  Notice  of  Action,  407. 

IV.  Relative  to  the  Pleadings,  407. 
V.  Relative  to  the  Jury,  408. 

SHEEP  STEALING,  408 ;  and  see  7  ^  8  Geo.  4, 
c.  29,  t,  25,  and  Cattle. 

SHAM  DEMURRER.     See  Demurrer. 
SHAM  PLEAS.     Sec  Pleat. 
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SHARES.    See  Frauds,  Statute  of-^oint-Stock 
Company — Stock  Jobbing, 

SHERIFF. 

I.  Rklativb  to  the  Appointment  of,  410. 
u.  Rslatite  to  the  Rights  of. 
(a)  To  Fees  and  Poundage,  411. 
\bS  Agunat  his  Plaintiff,  412. 
(e)  To  sae  on  Bond  of  Indemnity,  412. 
(d)  To  re-take,  in  case  of  Escape,  412. 
ni.  Relative  to  the  Duties  of.  • 

(a)  As  to  the  Execution  of  Process. 

1.  In  general,  412. 

2.  Where  several  Writs  of  Elxecn- 

tion,  413. 

3.  To  discharge  Defendant  oat  of 

Custody  id^ter  Payment,  413. 

4.  To  pay  over  or  rdfiind  Money, 

413. 
{h)  As  to  the  Return  of,  and  false  Return 
to  Process. 

1.  Rule  for.     Order  on,   and  by 

whom  obtained,  413. 

2.  Within  what  Time,  414. 

3.  Form  of,  415. 

4.  Of  enlarging  Time,  415. 

5.  Validity  of,  how  tried,  416. 

6.  Excuse  for  returning,  416. 

7.  Amendment  of  the  Return,  416. 
S.  Effect  of,  416. 

9.  As  to  Death  pending,  417. 
10.  As  to  a  false  Return,  417. 
IT.  Relatitk  to  the  Liability  of. 

(a)  Summary  Jurisdiction  of  the  Courts 
over,  417. 
For  Acts  of  his  Officers,  and  Miscon- 
duct in  conducting  Executions,  418. 
For  Extortion,  419. 
For  Levying  after  Recognizance  satis- 
fied, 419. 
For  seizing  Wife's  Goods,  419. 

V.  RSLATITS  to  his  OFFICERS,  AND  OF  SPB  • 

ciAL  Bailiffs,  419. 
n.  Relative  to  Elisors,  420. 
Til.  Relativs  to  the  Execution  of  Process 

IK  Liberties,  420. 
Tin.  Relatitr  to  Sales  bt,  420. 
IX.  Relativsto  Rent  under  Execution8,421. 
z.  Relative  to  Abandonment  of  Seizure 

BT,  422. 
XI.  Rrlativb  to  the  Sheriff's  Courts,  422. 
xn.  Relative  to  the  Old  and  New  Sheriff, 

422. 
xiii.  Relative  to  Remedies  against. 
(a)  By  Action. 

1.  Form  of,  422. 

2.  Declaration,  423. 

3.  Pleas,  424. 

4.  Replication,  425. 

5.  Evidence,  425. 

6.  Question  for  the  Jury,  427. 

7.  Damages,  427. 

8.  Costs,  427. 

9.  Staying  Proceedings,  427. 
(ft)  By  Attachment. 

1.  For  not  retnming  Writ,  428. 

2.  For  not  bringing  in  the  Body, 

428. 

3.  Motion  for,  and  SerTioe  of  Rule, 

428. 

4.  OftheAffidaTit,  429. 

5.  Of  the  Attachment  standing  as  a 

Security,  429. 

6.  Setting  aside,  429. 

7.  Against  the  old  Sheriff,  430. 
xiv.  Reulttve  to  Criminals,  430. 


SHIP  AND  SHIPPING. 

I.  Relative  to  the  Owners. 

(a)  Duty  and  Rights  of  Owner,  432. 

(b)  Liability  of  Owner,  and  herein  of  Re- 

pairs, 432. 

II.  Relative  to  Registry  and  Sale  of,  433. 

III.  Relative  to  the  Consignee,  434. 

IV.  Relative  to  the  Master,  Captain,  and 

Seamen. 
(a)  As  to  the  Rights,  Authority,  and  Lia- 
bility of  the  Master  and  Captain,  434. 
(6)  As  to  Wages,  435. 
V.  Relative  to  Lading,  Bill  of,  436. 
VI.  Relative  to  the  Cargo,  Time  of  Sail- 
ing, Loading,   and   Unloading, 
437. 
VII.  Relative  to  Passengers  and  Passage 

Money,  438. 
VIII.  Relative  to  the  Construction  of  Con- 
tracts RELATING  TO,  439. 

IX.  Relative  to  the  Pilot,  439. 
X.  Relative  to  Freight  and  Lien,  ab  to, 

440. 
XI.  Relative  to  Demurrage,  441. 
XII.  Relative  to  Average  and  Primage,  441 . 

XIII.  Relative  to  the  Broker,  441. 

XIV.  Relative  to    Bottomry  and   Respon- 

DENTfA,  442. 

XT.  Relative   to  the    Running  down    of 

Ships,  442. 
XVI.  Relative  to  the  Mortgage  of,  442. 
XVII.  Relative    to   Salvage,   Wrecks,   and 
Contribution      where      Cargo 
thrown  overboard,  443. 
xvTii.  Relative  to  Actions  connected  with. 
(a)  By  and  against  whom  maintainable,  443 . 
(6)  Pleadings,  444. 

(c)  Evidence  and  Witnesses,  445. 
{d)  Staying  Proceedings,  445. 

XIX.  Relative  to  Indictments,  445. 

SHOOTING,  445. 

SHORT  NOTICE  OF  TRIAL.     See  THaL 

SIMILITER.    See  Issue, 

SIMONY,  447 ;  and  see  Advowson, 

SLANDER. 

I.  Relative  to  what  Words  do  or  do  not 

amount  to. 
(a)  Of  Words  not  actionable  in  themselves, 

448. 
{b)  Of  confidential  and  priTileged  Commu- 
nications, 448. 
(c)  Of  Words  relating  to  Trade  or  Pro- 
fessions, 449. 
'<f)  Of  Words  imputing  Incontinency ,  449 . 
e)  Of  Words  imputing  a  Crime,  450. 

II.  Relative    to     the    Construction    of 
Words,     and     Publication    of 

'  another's  Slander,  450. 

III.  Relative  to  the  Action  for. 
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(a)  Who  may  join,  450. 


Pleadings. 

1.  Declaration. 

l.~ Statement  of  the  Words, 

451. 
2. — Inducement,  451. 
3. — Innuendo,  451. 

2.  Pleas,  452. 

3.  Evidence,  452. 

4.  Costs,  453. 

5.  Demurrer,  454. 

6.  Amendment,  454. 
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SLANDER,  Relative  to  the  Action   for — 
continued, 

ie)  Inqtury,  Writ  of,  454. 
d)  Staying  Proceedings,  454. 
(«)  Interference  of  the  Court  after  Verdict, 
454. 
New  Trial,  455. 
f)  Arrest  of  Judgment,  455. 
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SMUGGLING,  455. 

SODOMY,  455. 

SOLVIT  AD  DIEM.    See  Bond. 

SOLVIT  POST  DIEM.    See  Bond. 

SON  ASSAULT  DEMESNE.  See  Atsauli  and 
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SUNDAY,  478. 

SUPERSEDEAS.    See  BanJerupt— Prisoner. 

SUPPRESSION    OF   VICE,   SOCIETY  FOR 

THE,  478. 

SURETY  AND  PRINCIPAL. 

I.  Relative  to  the  Rights  of,  479. 
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7.  Executory  and  conditional,  670. 

8.  Estate  in  the  Residue,  672. 

9.  OftheHeir-at-Law,  673. 
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702. 
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703. 
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Appraisement. 
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See  Apprentice, 
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AstoAttomies.  See  Attorney, 
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Lading,  Bills  of. 

As  to  Bills  and  Notes.  See 
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nants, 
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As  to  Feoffments.  See  Feoff- 
ments, 
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Brokers.  See  Principal  and 
Agent. 
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Executors  and  Administrators. 
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Agent, 

Guarantie.    See  Guarantie, 

Husband  and  Wife.  See  Hus- 
band and  Wife. 

Infants.     See  Infant. 

Mechanics.  See  Master  and 
Servant — Work  and  La* 
bour. 

Messengers  underC  ommission  of 
Bankrupt.     See  Bankrupt. 

Parish  Officers.  See  Church- 
wardens—  Overseers— Pa- 
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Partners.  See  Partner  and 
Partnership. 

4.  As  to  Individuals. 

Agents.  See  Principal  and 
Agent. 

Aliens.     See  Alien. 

Assignees.  See  Bankrupt^ 
Bond —  Covenant — Debtor 
and  Creditor — Deed — In- 
solvent Debtors — Lease — 
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id)  Rule  for,  741. 
(e)  Return  of,  742. 
(/)  Of  its  being  received  in  Evidence, 

743. 
0  Costs,  744. 

[h)  Staying  and  quashing  of,  745. 
Tii.  Rblatitb  to  Secondabt  Etidsnci  ik 

relation  of,  746. 
Till.  Relative  to  the  Committal  and  Pri- 
TiLBOBS  of,  746. 
IX.  Rblatitb   to    Criminal  Pfocebdinos, 
746. 
WORDS.    See  Slander. 

WORK  AND  LABOUR. 
I.  Rblatitb  to  when  am  Action  fob  can  oe 

cannot  be  MAINTAINED,  749. 

II.  Rblatitb  to  the  Form  of  Action,  752. 
III.  Rblatitb  to  Inspection  of  the  Work,  753. 
IT.  Rblatitb  to    the  Pleadings  and  Evi- 
dence, 753. 
T.  Rblatitb  to  Damages,  755. 
TI.  Rblatitb  to  in  particular. 

See  Apothecary — Apprentice — Arbitra- 
tion— Attorney — Auction  and  Auctm- 
eer —  Banker — Bankrupt  — Jotnt-stock 
Company— Master  and  Servant — P^jf- 
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Hall  v.  Middleton,  M.  T.  1835.  K.  B.     5  N.  ^  M.  410. 

In  assninpsit,  and  plea,  payment  of  £ in  satisfaction;  repli-  Inactioiuei 

cation,  new  assigning  a  different  debt,  and  plea  to  the  new  assign-  oontracta, 
-_    A  '^  under  a  new 

ment,  non  assumpsit —  ^  aMignmrat  in 

The  Court  held,  that  the  only  question  for  the  jory  was,  whether  assi^ptit,  the 

there  were  two  debts;  and  that,  upon  proof  by  the  plaintiff  of  one  qneation  is, 

debt,  and  by  the  defendant  of  a  payment  of  that  amount,  without  whether  there 

fistinctly  identifying  the  debt  proved  with  the  payment  made,  the  ^^  twodehts. 

jmy  ought  to  have  been  directed  to  say  whether  there  were  two 

debts;  and  a  new  trial  granted. 


2<e&)dpapet'('«     See  tit.  Libel. 


*  Hie  proprietor  of  a  newspaper  cannot  recoyer  for  the  non-jperformance  of  a 
contract  for  printing  snch  newspaper,  before  filing  the  affidavit  required  by  the 
38  Geo.  3,  c  78.    (HousiouH  y.  Milh,  H.  T.  1835,  N.  P.,  1 M.  &  Rob.  325). 
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p.  17. 
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I.  RELATIVE  TO  DEFENDANTS  ELECTION  BETWEEN 
MOnON  FOR,  AND  APPLICATION  IN  ARREST  OF, 
JUDGMENT. 

PfliLPOT  r.  Page,  E.  T.  1825.     K.  B.    4  B.  ^  C.  160. 

A  MOTION  in  arrest  of  jndgmeDt  having  been  refused,  application  A  defendant 
was  made  for  a  new  trial.  ti^n^i^ti^'m 

Per  Cur. — ^We  are  of  opinion  that  the  application  for  a  new  trial,  arrwt  of  judg- 
being  after  a  motion  in  arrest  of  judgment,  was  too  late;  and  it  is  ment,  or  for  a 
important  to  keep  the  rarious  steps  in  causes  distinct.     When  a  new  trial, 
motion  is  made  in  arrest  of  judgment,  it  is  admitted  that  there  is  a 
Terdict  to  which  no  objection  can  be  made.     The  usual  and  proper 
coarse  is  where  a  rule  for  a  new  trial  is  granted  to  apply  at  the 
same  time  for  leave  to  move  in  arrest  of  judgment,  if  there  be  anj 
objection  apparent  on  the  record. 


II.  RELATIVE  TO  THE  GROUNDS  FOR. 
(a)  In  general  *. 

(5)  Concerning  right  to  begin. 

Bird  «.  Higginson,  M.  T.  1834.  K.  B.    2  Ad.  ^  E.  160. 

On  motion  for  a  new  trial,  the  Court  refused  the  new  trial  on  the  An  erroneous 
nound  that  the  judge  had  erroneously  decided  on  the  trial  as  to  the  decision  as  to 
S.t  to  begin.   '    *"  ^.l*"-^; 


gin,  no  ground 
for  anew  trial; 


*  Where  two  uraes  were  raiaed  by  the  pleadings,  and  the  jnry  found  upon 
holh,  but  the  j«dge  before  whom  the  cause  was  tried  discharged  the  jury  upon 
tile  ieeoiid  tamie)  under  misapprehension  that  the  Terdict  upon  one  issue  rendered 
the  other  iasoe  immaterial.  The  Court  held,  that  the  proper  course  was  not  to 
aofe  for  a  new  trial,  but  to  apply  to  a  judee  to  have  the  verdict  corrected  accord* 
i^C  to  his  notes,  (/les  ▼.  Turner,  M.  T.  1834,  Ex.,  3  D.  P.  C.  211).  The  cir- 
qmstauce  of  the  aheriff  upon  a  writ  of  trial,  or  a  judge  of  the  superior  courts, 
haring  refaaed  to  oortiff  for  stay  of  proceedings,  under  3  &  4  Will.  4,  c.  42,  s.  8, 
does  not  pieehide  a  party  from  applying  for  a  new  trial  within  the  time  limited. 
Ob  such  api^icatlon  the  Court  will  judidally  notice  t&e  record.  (Angeli  y.  Her, 
M .  T.  1839,  Ex.,  7  D.  P.  C.  846). 

b2 
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HucKMAN  V.  Ferme,  M.  T.  1837.   Ex.  3  M.  ^  W.  505. 

but  the  doc-  On  motion  for  a  new  trial  upon  a  question,  whether  the  plaintiff 

trine  is  ques-      or  defendant  had  a  right  to  begin,  the  Judge  at  Nisi  Prius  having 
tioDAole.  decided  clearly  and  manifestly  wrong — 

The  Court  granted  a  new  trial. 


(c)  Concerning  damages. 

1 .  Too  large. 

Wood  r.  Hurd,  H.  T.  1835.  C.  P.  2  Bing,  N.  S.  166. 

Excessiyeda-  '^'^^  Court  refused  a  new  trial,  on  the  ground  of  excessive  da- 

mages  no  mages  in  an  action  for  breach  of  promise  of  marriage,  it  appearing 

ground  in  an  that  the  defendant,  though  not  in  possession,  was  entitled  to  con- 

of' rom[w'S'^  siderable  property  in  reversion, 

marriage*,  ' 

Edgell  ».  Francis,  T.  T.  1840.    C.  P.     1  Scott,  118;     S.  C. 

I  M.^G.  222. 

or  fdae  impri-        In  an  action  for  false  imprisonment,  where  a  verdict,  with  200/. 

■onj^w^tf.         damages,  was  given  for  one  night's  confinement  in  a  prison,  evidence 

of  a  trespass  by  the  defendant  on  the  goods  of  the  plaintiff,  arising 
out  of  the  same  transaction,  committed  on  the  following  day,  was 
admitted,  for  the  purpose  of  shewing  that  the  defendant  was  actuated 
by  maUce. 

The  Court  held^  there  was  no  ground  for  granting  a  new  trial. 


2.  Too  Small. 

Manning  v.  Underwood,  £.  T.  1825.  Ex.     \  M.  ^  T.  266. 
No  new  trial  jjj  an  action  for  goods  sold,  the  jury  found  a  verdict  for  1 5/.  On 

mid^  aoT^uDH    *  ™^®  ^  shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
less  jnry's  con-    ^^^  ^^<^  granted,  on  the  ground  that  the  verdict  had  been  contrary 
duct  oatrage*      to  evidence — 
008$;  Garrow,  B. — I  have  always  understood,  that  unless  the  conduct 

*  SO|  where  the  juxy  did  not  appear  to  have  been  actuated  by  undue  motives, 
nor  the  result  of  gross  error  or  miMCOnception,  the  Court  refused  a  new  trial,  in 
an  action  of  crim.  con.,  on  the  ground  of  the  damages  being  Urge.  {Gouf/h  ▼. 
Farr,  T.  T.  1827,  Ex.,  1  Y.  &  J.  477). 

t  Upon  an  application  to  set  aside  a  verdict  on  the  ground  of  excessive  da- 
mages, the  Court  will  not  receive  (he  affidavits  of  the  defendant's  witnesses,  either 
to  explain  or  to  add  to  evidence  given  by  them  at  the  trial.  {PhilUpi  v.  Hat" 
fleld,  M.T.  1840,  Ex.,  8  D.  P.  C.  882). 

X  The  practice  of  Ml  granting  a  new  trial,  on  the  ground  that  the  verdict  was 
against  evidence,  if  the  amount  claimed  fall  short  of  20/.,  applies  to  motions  made 
by  plaintiff,  as  well  as  motions  made  by  defendant.  But,  where  the  ground  is 
misdirection,  the  amount  is  not  regarded ;  and  where  the  judge  had  misdirected  the 
jury,  by  submitting  for  their  consideration  a  fact  not  proved,  nor  deducible  from 
the  evidence,  the  Court  granted  a  new  trial,  though  the  amount  in  question  was 
lessthanl/.  (i/aine  v.  Davey,  T.T.  1836,  K.B  ,4  A.  &E.  892).  Where  a  verdict 
is  for  a  sum  less  than  20/.,  unless  practice  or  fraud  on  the  part  of  the  plaintiff  is 
shewn,  the  Court  will  not  disturb  the  verdict  on  the  ground  of  surprise.  (Broiw- 
don  V.  Didsburyt  M.  T.  1840,  B.  C,  9  D.  P.  C.  199).  The  rule  in  the  supe- 
rior courts  as  to  not  granting  new  trials  where  the  verdict  is  under  20/.,  though 
against  evidence,  extends  equally  to  cases  tried  at  the  great  sessions  in  Wales. 
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of  the  juiy  has  heen  quite  outrageous,  the  Courts  would  not  inter- 
fere, if  the  sum  recovered  was  under  20/.  It  having  been  doubted 
whether  that  rule  obtained  in  this  Court,  the  point  was  considered 
here  in  a  particukr  case;  and  it  was  decided  that  it  did.  It  would 
be  very  inconvenient  if  there  were  a  different  rule  in  different  Courts, 
on  so  important  a  subject.      

p.  Phillips,   M.  T.    1833.    Ex.     1  C.^M.26;    S.  C. 

3  Tyrw.  181. 

On  motion  for  a  new  trial —  or,  widioat 

The  Conit  held,  the  rule  is  not  to  grant  a  new  trial  where  the  ^^''^' 

verdict  is  under  20/.,  unless  where  it  can  he  granted  without  costs; 

where  it  was  applied  for  as  against  evidence  the  Court  refused  the 

tpplication.  

Kendall  r.  Hayward,  H.  T.  1839.  C.  P.     5  Binff.  N.  8.  424; 

S.  C.  7  Scott,  407. 

The  jury  found  only  20tf.  damages  in  a  case  of  slander,  although  as,  where  da- 
very  gross —  mages  only  20ff. 9 

The  Court  refused  a  new  trial,  on  the  ground  of  the  smallness  of  ^  '^''^^9 
the  damages.  

Brown*v.  Kay,  M.  T.  1824.  C.  P.     9  Moore,  583. 

On  motion  for  a  new  trial  in  replevin,  damages  under  20/.,  the   or  in  replerin, 
ground  was  merely  that  the  verdict  was  against  the  weight  of  evi-   "^^^  20/.*; 
dence. 

The  Court  refused  to  interfere. 


YouNO  V.  Harris,  M.  T.  1831.   Ex.     2  C.  ^  /.  14;    S.  C. 

2  Tyrw.  167. 

The  daim  of  the  plaintiff  was  under  20/.,  and  the  defendant   and  new^fkcts 
obtained  a  verdict.  "*<>  ground ; 

The  Court  refused  to  vary  the  rule  as  to  not  granting  a  new  trial, 
on  the  ground  of  fresh  matter  having  since  come  to  the  plaintiff's 
knowledge.  __ 

Scott  v.  Watkinson,  T.  T.  1830.  C.  P.    4  M .  ^  P.  237. 

The  verdict  (under  20/.)  was  against  the  opinion  of  the  Judge  bot  it  win  be 
and  weight  of  evidence —  granted  if 

The  Court,  nevertheless,  refused  a  new  trial,  without  payment  of  "g^nst  the 
costs.  opinion  of  the 

•  Judge,  on  pay- 

ment of  costs. 

(Rmm  V.  /oMf ,  E.  T.  1828,  Ex. ,  2  Y.  &  J.  264>.  Bnt,  if  the  Court  considers  the 
verdict  perverse,  a  new  trial  wiU  be  granted,  although  the  verdict  under  20/.}. 
Frttman  v.  Price,  E.  T.  1827,  Ex.,  1  Y.  &  J.  402).  In  trespass  for  shooting  a 
dog,  the  only  witness  caUed  to  prove  the  value  stated  it  to  be  11,  10«.,  and  that 
WIS  not  contradicted ;  yet  the  jury  found  a  verdict  for  20«.  The  Court  refused 
to  interfere,  either  by  increasing  the  damages,  or  by  granting  a  new  trial.  {(Com^ 
V.  Focey,  M.  T.  1835,  K.  B.,  3  N.  &  M.  405). 

*  So,  the  Court  refused  to  grant  a  rule  nisi  for  a  new  trial  in  an  action  of 
tieapaas,  on  the  ground  that  the  verdict  was  against  evidence,  where  the  damages 
fell  below  20/.,  though  the  case  was  stated  to  be  of  general  importance,  as  relat- 
ing to  the  boundaries  of  a  jurisdiction.  {Poweli  v.  Chan^non,  T.  T.  1837,  K.  B., 
6  Ad.  &  E.  407:  S.  C.  2  N.  &  P.  627). 
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3.  Mistake  e$  to*, 
(d)  Concerning  entry  of  cause  in  wrong  Liarf. 


Where  the  pre- 
ponderance  of 
admissible  evi- 
dence is  in  fa- 
vour of  the 
verdict,  no 
ground^ ; 


nor  where  a 
party  is  aware 
a  fact  is  to  be 
proved,  and 
does  not  come 
prepared  to 
disprove  it. 


or  an  omission 
to  give  formal 
proof  connect- 
ed with  a  writ- 
ten document ; 


(e)  Concerning  evidence  and  witnesses. 

Doe  d.  Lord  Teynham  v.  Tyler,  T.  T.  1830.  C.  P.  6  Bituf. 
561 ;  S.  C.  4  3f.  f  P.  377.— S.  P.  Miller  ».  Tayler,  E.  T. 
1837.  C.  P.     3  Scott,  513. 

On  motion  for  a  new  .trial — 

Per  Cur. — ^When  the  Court  sees  that  there  is  evidence  not 
merely  enough  to  warrant  the  finding  of  the  jury,  independently 
of  that  which  is  objected  to  as  having  been  improperly  reoeived,  bat 
thatr  it  greatly  preponderates  in  favour  of  the  verdict,  the  Court 
will  not  send  the  case  to  a  new  trial. 

But  see  Crease  v.  Barrett,  I  C,  M,  ^  R.  919;  vide  infra,  p.  7. 


Doe  d.  James  v.  Price,  H.  T.  1828.  K.  B.     I  M.  ^  £y.  683. 

In  ejectment,  the  plaintiff  relied  on  the  invalidity  of  a  second 
marriage,  by  reason  of  a  former  marriage  by  license,  one  of  the 
parties  being  a  minor;  and  defendant  had  notice  that  the  questioa 
intended  to  be  raised  was,  whether  the  first  marriage  was  with  con- 
sent of  the  minor's  parent,  which  rested  upon  defendant  to  disproye 
consent. 

The  Court  refused  a  new  trial  to  let  in  evidenoe  negativing  such 
consent,  which  it  was  the  plaintiff's  duty  to  have  been  prepared 
with  in  the  first  instance.        

SwAYNE  V.  Ingilby,  M.  T.  1829.  K.  B.    5  3f .  ^  Ry.  125. 

Action  on  a  bill  of  exchange.  The  plaintiff  having  failed  in 
proving  a  presentment  at  the  office  of  the  drawees,  at  Pinner's  Hall, 
was  nonsuited.  On  motion  for  a  new  trial,  upon  an  affidavit  statLng 
that,  before  the  bill  became  due,  the  drawees  had  broken  up  their 
original  establishment  at  Pinner's  Hall,  and  had  removed  their 
business  to  the  office  of  one  Gregson,  and  that  an  application  for 
payment  had  been  made  at  Gregson's  when  the  bill  became  due.  A 
rule  nisi  was  granted  upon  payment  of  costs — 

Sedper  Cur. — ^The  plaintiff  must  bring  a  fresh  action.  We  can- 
not interfere. 

*  A  small  error  ia  the  amount  of  damages  taken,  not  mentioned  to  the  Jsdge 
at  the  trial,  is  not  a  ground  for  a  new  trial;  {Brown  y.  Tanner,  1825,  N.  Pm 
1  C.  &  P.  ()55)  ;  but  where,  upon  shewing  cause  against  a  rule  for  a  nonsuit  or 
new  trial,  it  appears  that  the  verdict  has  been  entered  for  an  amount  not  war- 
ranted by  the  evidence,  the  Court  will  make  the  rule  absolute,  unless  the  rarties 
consent  that  the  damages  shall  be  reduced.  {Leewn  v.  SmiiA,  M.  T.  1854,  K.  B., 
4  N.  &  M.  304).  The  Court  in  no  case  can  increase  the  damages,  thoogb,  on  pay* 
ment  of  costs,  they  might  grant  a  new  trial.  (Baktr  v.  Brown,  5  D.  P.  C.  313 ; 
S.  C.  2  M.  &  W.  199). 

t  Where  the  cause  had,  by  the  marshal's  mistake,  been  entered  In  the  wnmg 
list  of  causes,  for  the  East  and  West  Riding  of  York,  and  tried  as  undefended, 
the  defendant's  attorney  having  only  searehol  one  list: — Held,  that  be  was  not 
bound  to  search  both,  and  a  new  trial  granted.  (Hunter  v.  HombUmer,  H.  T. 
1835,  Ex.,  3  D.  P.  C.  491). 

X  Where  no  objection  was  made  to  the  admifsibility  of  eridenoe  until  tte 
Judge  commenoed  summing  up,  the  Court  afterwards  refused  to  grant  a  new  trial 
on  that  ground.  (AbboH  y.  Parmmi,  T.  T,  1831,  C.  P.»  7  Bing.  563;  S.  C.  5  tf. 
&  P.  521). 
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Atkinb  tf.  Ow£N,  M.  T.  1834.  K.  B.    4  N.  ^  M.  123. 

A  PLAiBTTiFF  had  been  nonsuited  on  the  ground  of  a  non-pro-  unless  it  be  oat 
doction  of  a  bill  of  exchange.  o'  ^^  jurisdic- 

The  Court  granted  a  new  trial,  upon  an  affidavit  stating  that  the  ^^  ^^  ^^ 
bin  had  been  out  of  the  jurisdiction  of  the  Court,  had  been  sent  for  y^^gg^  ^t  for. 
in  due  time,  but  not  receiyed  until  too  late  for  the  trial,  and  that  it 
wts  then  in  the  plaintiff's  possession. 


Foss  r.  Wagner,  M.  T.  1836.  K.  B.     6  Ad.  ^  E.  116. 

A  WRITTEN  paper  being  offered  in  evidence  by  plaintiff  on  a  trial,  So,  the  acd- 

tbc  defendant's  counsel  desired  to  see  it;  before  it  was  handed  to  dental  sdmis- 

him  it  was  laid  before  the  Judge,  and  afterwards,  while  the  counseFs  ^l^ped^^. 

attention  was  accidentally  diverted,  and  before  the  paper  was  handed  ment  in  e?i- 

to  him,  it  was  read  in  evidence.   The  Judge  at  Nisi  rrius  ruled  that  denoe  is  no 

the  counsel  could  not  afterwards  object  to  the  want  of  a  stamp;  and  gro^^* 
the  plaintiff  having  obtained  a  verdict — 

The  Court  refused  to  grant  a  rule  nisi  for  a  new  trial. 


Doe  d.  Gilbert  v.  Ross,  T.  T.  1840.  Ex.     7  M.^  W.  102.— 
S.  P.  Doe  d.  Gord  v.  Need,  T.  T.  1837.  Ex.   2M.^  W.  129. 

At  the  trial  all  objections  to  the  admissibility  of  evidence  were  aor  Admission 
reserved  for  the  Court,  which  was  to  be  taken  as  by  mutual  con-  ^^^^^^T^ 
sent;  but  the  legal  evidence  submitted  for  the  opinion  of  the  Court  ^  fo^er 
shewed  a  l^;al  title  in  the  plaintiffs.  trial*. 

The  Court  would  only  grant  a  new  trial  as  to  other  facts  not  duly 
established  but  upon  payment  of  costs. 


Crease  v.  Barrett,  H.  T.  1835.  Ex.  1  C,  AT.  ^22.  919,  quu- 
timnng  the  rule  laid  down  in  Dob  d.  Lord  Teynham  v. 
Tyler,  T.  T.  1830.  C.  P.  6  Bing.  561,  and  Tyrwhitt  r. 
Wynne,  E.  T.  1832.  K.  B.     4  JB.  f  Ad.  559. 

On  motion  for  a  new  trial,  it  appeared  that  evidence  had  been  So,  rqection  of 
improperly  rejected.  evidence  is  a 

The  Court  said,  they  will  grant  a  new  trial  upon  rejected  evidence,  groundf. 
where  a  Tcrdict  given  for  the  party  offering  it  would  be  clearly 
against  the  weight  of  evidence. 

*  Wliere  evidence  is  rejected  wbich  is  tendered  for  one  purpose,  and  it  is  in- 
admissible for  that  purpose,  but  is  admissible  in  another  view  of  the  case,  not 
allnded  to  at  the  trial,  the  Court  will  not  grant  a  new  trial  as  npon  an  improper 
rejection  of  evidence.    (Aejr  ▼.  Grwn/,  H.T.  1834,  K.  B.,  3  N.  &  M.106;  S.  C. 

5  B.  fc  Ad.  1061). 

t  Where  eridence  tendered  at  the  trial  of  a  cause  is  formally  objected  to,  and 
read,  and  the  party  by  whom  the  evidence  is  tendered  obtain  a  verdict,  the  Court 
will,  upon  the  application  of  the  opposite  party,  grant  a  new  trial,  if  the  evi- 
dence appears  to  have  been  inadmissible,  without  entering  into  any  inquiry  as  to 
the  materiality  of  such  evidence;  (Doe d.  Tatham  v.  Wright t  H.  T.  1836,  K.  B., 

6  N.  &  M.  132 ;  S.  C.  7  Ad.  &  E.  313)  ;  but  where  a  plaintiff  was  nonsuited  in 
coQieqaence  of  a  refusal  by  the  defendant's  counsel,  at  the  trial,  to  admit  certain 
documents  in  evidence  which  had  been  ajp'eed  to  be  admitted  by  the  defendant's 
attorney's  sgent,  the  Court  granted  a  new  trial,  with  costs  to  be  paid  by  the 
defendant ;  but  Uiey  refused  to  make  the  defendant's  attorney  pay  the  costs,  be- 
eanae  he  was  not  present  at  the  trial,  when  the  objection  was  taken,  and  had  given  no 
instractioDS  to  the  counsel  to  do  so.  {Doe  d.  Tindal  v.  Roe^  H.  T.  1836,  K.  B., 
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Accidental  ab« 
sence  of  a  wiU 
new  is  a 
ground*. 


Bat  reoeiYing 
an  nnreleaBed 
witneasi 


or  witness  re- 
qniring  a  re- 
lease, no 
gronndf. 


An  erroneous 
opinion  of  the 
Judge  is  a 


Shillito  r.  Theed,  M.  T.  1830.  C.  P.  6  Bing.  753;  S.  C. 
M.  ^  P.  575.— S.  P.  Edwards  v.  Dignam,  E.  T.  1834.  Ex. 
2  D.  P.  C.  642. 

After  a  nonsuit,  on  account  of  the  accidental  absence  of  a  wit- 
ness subpcEnaed — 

The  Court  set  it  aside,  and  granted  a  new  trial  on  payment  of 
costs.  

Hemming  v.  English,  M.  T.  1834.  Ex.     1  C,  M.  ^  B.  568; 
S.  C.  3  D.  P.  C.  155;  S.  C.  6  C.  f  P.  542. 

An  incompetent  witness  was  allowed  to  give  evidence  on  the  fiiith 
of  a  release  which  the  attorney  undertook  to  giTC,  but  afterwards 
refused  to  give — 

The  Court  held,  that  it  was  no  ground  for  a  new  trial,  the  only 
remedy  was  upon  such  undertaking. 


Kellen  ».  Bennett,   T.  T.  1827.    C  P.    4  JB%.  171;   S.  C. 

1 2  Moore,  393. 

A  WITNESS,  called  on  the  part  of  the  defendant,  required  a  re- 
lease, and,  the  effect  of  which  the  defendant  misapprehending,  was 
refused — 

The  Court  held  this  not  a  sufficient  ground  for  a  new  trial,  though 
he  was  now  ready  to  execute  it. 


(/)  Concerning  the  judge,  erroneous  opinion  or  mis- 
direction OF. 

Alexander  v.  Barker,  M.  T.  1831.  Ex.     2  C.  ^/.  133;  S.  C. 

2  Tyrw.  140.— S.  P.  Lord  v.  Wardle,  T.T.  1836.  C.  P. 

3  Bififf.  N.  8.  680;  S.  C.  2  Seoti,  402. 

On  motion  for  a  new  trial,  it  appeared  that,  upon  the  expression 
of  an  opuiion  by  the  Judge,  counsel  acquiesced  in  a  nonsuit.  But 
such  opinion  was  erroneous — 

5  D.  P.  C.  420).  So,  in  an  action  for  nse  and  oocnpation,  a  judgment  in  eject- 
ment was  produced  on  behalf  of  the  lessor  of  the  plaintiff,  as  part  of  the  evidieDce 
of  her  title.  Supposing  this  judgment  to  have  been  as  represented,  the  defend- 
ant's counsel  consented  that  this  case  (which  consisted  idmost  wholly  of  doco- 
mentary  eridence)  should  be  presented  for  the  opinion  of  the  Court.  It  being 
afterwsirds  shewn  that  the  effect  of  the  judgment  had  been  misrepresented,  the 
Court  sent  the  cause  down  to  a  new  trial,  declining  (the  defendant  not  consent- 
ing) to  decide  upon  the  other  facts  of  the  case.  {Long  v.  BUJte,  £.  T.  1840 ; 
S.  C.  Scott,  N.  S.  176 ;  S.  C.  1  M.  &  6. 87). 

*  But  where  the  affidafits  for  a  new  trial,  on  the  ground  of  the  absence  of  a 
witness,  did  not  shew  any  ground  for  believing  that  the  absence  was  by  the  crimi- 
nal contrivance  of  the  successful  party,  the  Court  refused  the  rule.  (March  t. 
MoncitOH,  H.  T.  1836,  Ex.,  1  T.  &  6.  34).  So,  where  a  material  witness  for 
the  plaintiff  is  withdrawn  by  the  fraud  and  practice  of  the  defendant  or  his  attor- 
ney, the  plaintiff  is  bound  to  apply  to  the  Coart  to  put  off  the  trial  or  withdraw 
his  record,  and  if  he  proceed  and  be  nonsuited,  the  Court  will  not  grant  a  new 
trial.  {Turqvand  ▼.  Dawmm,  H.  T.  1835,  Ex.,  1  C,  M.  &  R.  709).  Where 
a  party  made  an  affidavit,  used  on  a  motion  for  a  new  trial,  and  an  office  copy 
was  upon  summons  admitted  to  be  a  true  copy : — Held,  that  the  party  beiog 
called  as  a  witness  on  the  second  trial,  might  be  cross-examined  upon  the  office 
copy,  without  producing  the  original  affidavit.  {Davie9  y.  Damet,  1840,  N.  P« 
9  C.  &  P.  252). 

t  Where  the  jury  found  a  verdict  in  opposition  to  the  evidence  of  a  witness, 
and  the  credibility  of  the  vritness  is  left  to  the  jury,  the  Court  will  not  grant  a 
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The  Court  will  consider  the  case  as  if  it  had  gone  to  the  jury  with  ground  for  a 

that  direction,  and  such  acquiescence  therefore  is  not  a  ground  for  new  trial*; 

«fu«ng  a  new  tri.1.         ^  JSS^UIiby 

ooanad; 

Le  Fleming  o.  Simpson,  M.  T.  1627.  K.  B.     1  Af .  ^  By.  269. 

In  troTcr,  upon  the  plaintiff's  evidence  the  Judge  intimated  a  as,  where  the 

strong  opinion  in  iayour  of  the  defendant,  upon  a  point  decisive  of  J^g«exprciaea 

the  cause,  and  in  consequence  of  such  intimation  the  defendant's  ^  ^  Mint  "^'°"* 

eomisel  omitted  to  call  evidence  in  support  of  a  different  point  in*  which  stops  the 

tended  to  be  raised  by  way  of  defence —  canset, 

The  Court  directed  a  new  trial  only;  but  refused  to  order  a  ver- 
dict to  be  entered  for  the  plaintiff. 


Gregory  v.  Tuffs,  T.T.  1834.  Ex.     1  C,  M.  ^  R.  310;  S.  C. 

2  2).  P.  C.  711. 

In  an  action  for  penalties  for  keeping  an  unlicensed  house  for  or  where  heal- 
music  and  dancing,  &c.,  the  evidence  for  the  plaintiff  was  clear  and  !°''"^*^'*.7 
positive,  and  might,  if  it  was  false,  have  been  answered  by  the  evi-  g^  ^^  Qf  p„. 
denoe  on  the  other  aide,  the  jury  requested  to  have  the  act  of  Par-  luanent; 
Kament  handed  up  to  them,  with  which  they  retired  to  consider 
their  verdict,  and  found  in  favour  of  the  defendant. 

The  Court  under  these  circumstances  granted  a  rule  for  a  new 
trial,  considering  that  the  jury  must  have  put  a  misconstruction 
upon  the  statute,  and  that  it  was  equivalent,  therefore,  to  amisdireo- 
tion,  on  which  ground  alone  a  new  trial,  in  such  an  action,  is  usually 
granted.  

Tinkler  v.  Rowland,  H.T.   1836.  K.  B.     4  Ad.  ^  E.  868. 

In  trespass  quare  clausum  fregit,  issues  were  joined  on  the  pleas,  or  where  the 
l.Of  a  public  carriage-way;  2.  Of  a  public  bridle-way;  3.  Of  a  pub-  Judge  impro- 
fic  footway.     The  jury  found  a  verdict  for  the  plaintiff  on  the  first  j^^J^^^^^^ 
issue,  and  for  the  defendants  on  the  third;  and  the  Judge,  without  onVi^e. 
the  consent  of  the  plaintiff,  discharged  the  jury  from  giving  a  ver- 
dict on  the  second  issue. 

The  Cbart  granted  a  new  trial,  although  the  plaintiff  at  the  be- 
ginning of  the  trial  had  agreed  that  the  damages,  if  any,  should  be 
merely  nominal.  

DoK  d.  Smith  v.  Pike,  H.  T.  1833.  K.  B.     \  N.  ^  M.  385. 

On  motion  for  a  new  trial,  on  the  ground  that  the  Judge  had  But  no  ground 
submitted  evidence  to  the  jury,  upon  which  the  verdict  could  only  because  the 
have  been  found  one  way —  •  ^^^  P«*  *^« 

new  trial,  though  there  was  nothing  to  impeach  the  credit  of  the  witness.  (Lacqf 
▼.  F^nretter,  E.  T.  1835,  Ex.,  3  D.  P.  C.  668). 

*  An  improper  amendment  by  the  Judge  is  no  ground  for  a  new  trial.  {Cojp  v. 
Pmnier,  E.  T.  1837,  K.  B.,  6  Ad.  &  E.  491 ;  see  ante,  tit.  Amendmentf, 

t  It  is  no  ground  for  a  new  trial  that  the  Judge,  in  his  summing  up,  omits  spe« 
d^y  to  leave  to  the  jury  a  point  made  in  the  course  of  the  trial,  S  the  whole  caae 
wu  substantially  left  to  them.  {RobtMon  y.  Gleadow,  T.  T.  1835,  C.  P.,  2  Scott, 
250;  S.  C.  2  Bing.  N.  S.  156).  The  alleged  immateriality  of  evidence  improperly 
sdmitted  ia  not  a  ground  for  refusing  a  new  trial,  unless  the  Court  can  see  that  the 
cvidenoe  did  not  weigh  with  the  jury  in  forming  their  opinion,  or  that  an  opposite 
verdict  given  upon  ^e  remainder  of  the  evidence  must  have  been  set  aside  aa 
«g»nst  evidence.  (De  Rutzen  v.  Farr,  M.  T.  1835,  K.  B.,  5  N.  &  M.  617).  ^ 
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eridenoe  with- 
out an  aUerna- 
titc*, 


The  Court  said,  that  was  not  sacb  misdirection 
to  vary  the  mle  as  to  costs  on  a  new  trial  granted, 
against  evidence.  


to  induce  tfaem 
upon  a  verdict 


GoDMANCHEBTER  V.  Phillips,  M.  T.  1835.  K.  B.     4  Jd.  ^ 

E.  550. 
or  omitted  to  An  inclosure  act  directed  that  commissioners  should  award  to  a 

**^  ***  i"*^  ^  corporation,  who  were  owners  of  the  soil  of  certain  commons,  a 
^renimption       twentieth  part  of  the  commons  by  way  of  compensation.     In  an 

action  of  trespass  by  the  corporation,  the  plainti£Ps  having  given 
evidence  of  acts  of  ownership  in  the  locus  in  quo,  the  defendants  to 
shew  that  their  right  to  it  had  been  compensated  for  by  allot- 
ments made  by  commissioners,  gave  evidence  that  these  allotments 
amounted  to  a  twentieth  part  of  the  commons.  In  contradiction  to 
this  evidence,  plaintiffs  proved  that  a  part  of  the  land,  which  they 
alleged  to  be  the  common,  consisted  of  a  strip  of  uncultivated  land 
between  the  cultivated  parts  of  the  common  and  the  lands  of  private 
proprietors,  called  walks;  and  plaintiffs  gave  some  evidence  of  pro- 
perty in  these  walks.  The  Judge  having  left  the  question  of  pro- 
perty in  the  locus  in  quo  generally  to  the  jury,  who  found  for  the 
plaintiff — 

The  Court  held,  that  it  was  not  a  ground  for  a  new  trial,  that  the 
Judge  did  not  tell  the  jury  that,  in  presumption  of  law,  the  walks 
belonged  to  the  owners  of  the  adjacent  land,  unless  the  contrary 
were  proved. 


An  affidavit  by 
a  juryman,  that 
he  objected  to 
the  Terdict, 
cannot  be  pro- 
duced for  a 
new  trialf. 


(p)  Concerning  the  jury. 

Sayille  0.  Lord  Farnham,  £.  T.  1828.  K.  B.     2M.^  Ry.  216. 

TuE  Judge  being  of  opinion  that  the  plaintiff  had  made  out  no 
title,  directed  a  verdict  for  the  defendant,  and  the  jury  being  present, 
and  no  objection  made  at  the  time  of  entering  the  verdict — 

The  Court  refused  an  application  for  a  new  trial,  on  the  affidavit 
of  a  juror  that  he  had  not  concurred  in  the  verdict. 

*  Where  the  question  ia  one  of  mere  fiu^t,  it  aeema  that  no  expressiona  of  the 
Judge,  however  strong  or  erroneous,  will  amount  to  misdirection,  provided  the 
question  be  upon  the  whole  fairly  presented  to  the  jury.  {FoMtery,  Sieeitf  H.  T. 
1837,  C.  P.,  5  Scott,  28).  Semble,  where  a  number  of  facts,  which  singly  may  be 
ambiguous,  amount  collectively  to  an  unequivocal  proof  of  a  fact,  e.  g.  the  sur- 
render of  a  term,  a  Judge  is  not  bound  to  submit  them  formally  to  the  jury,  unless 
the  counsel  expressly  desires  it.  (Reeve  v.  Bird,  1  C,  M.  &  R.  31 ;  4  Tyrw.  612). 
It  is  no  ground  for  a  new  trial  for  misdiiection  that  the  Judge  expresses  a  strong 
opinion  upon  the  facts  either  way;  the  whole  being  left  to  the  discretion  of  the 
jury,  when  the  question  is  one  peculiarly  for  their  consideration.  (Belcher  v. 
Prittie,  4  M.  &  Scott,  295;  10  Blng.  408).  Where  a  jury  had  not  acted  accord- 
ing to  a  misdirection,  but  had  given  damages,  the  Court  refused  to  grant  a  new 
trUl  on  the  ground  of  misdirection.  (Twigffr,  Potts,  T.  T.  1834,  Ex.,  1  C,  M. 
&  R.  89). 

t  So,  on  a  motion  for  a  new  trial  the  Court  will  not  receive  an  affidavit  by  the 
attorney  of  an  admission  made  to  him  by  one  of  the  jurymen  that  the  verdict  was 
decided  b^  lot.  (Straker  v.  Graham,  H.  T.  1839,  Ex.,  4  M.  &  W.  721).  But, 
where  a  jury  have  misconducted  themselves  in  their  demeanour  during  the  trial 
in  such  a  way  as  to  lead  to  the  presumption  that  justice  has  not  been  properly 
administered,  the  Court  will  grant  a  new  trial.  (Hughes  v.  Budd,  H.  T.  1840, 
B.  C,  8  D.  P.  C.  315).  So,  the  Court  would  grant  a  new  trial  in  a  case  where 
•  juror  had,  before  being  sworn,  declared  his  determination  as  to  the  verdict  he 
should  give.  (Ranuidge  v.  Rgan,  M.  T.  1832,  C.  P.,  9  Bing.  S33 ;  S.  C.  2  M.  ft 
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(A)  CONCSRNING  NEGLIGENCE  OR  CONDUCT  OF  THE  ATTORNEY. 

Moody  v.  Dick,  H.  T.  1835.  K.  B.    4  N.  ^  M.  348. 

The  Court  refused  a  new  trial,  merelj  on  an  affidavit  that  the  de-  Negligence  of 
fendant  had  been  kept  by  his  attorney  in  ignorance  of  the  action;    attorney  no 
and  that  he  had  a  g^>od  defence  on  the  merits,  but  that  the  verdict  B"^*"^^  ' 
had  eone  against  him  through  the  n^ligenoe  of  his  attorney,  the 
remedy  being  against  the  latter. 


(t^  Concerning  particulars  of  demand. 

Breckon  v.  Smith,  M.  T.  1830.  K.  B.     1  Ad.  f  E.  488. 

On  a  declaration  for  goods  sold,  and  a  particular  "  for  a  beast  New  trial 
sold,  13/.  10«.;"  the  only  evidence  was  an  admission  by  the  defend-  granted  to 
ant  to  a  third  person  that  he  owed  the  plaintiff  13/.  10#.  F^  partica. 

The  Court  held,  there  was  no  evidence  of  an  account  stated,  nor  ^^^' 
on  the  count  for  goods,  as  applying  to  the  particular;  but  a  new 
trial  granted  on  payment  of  costs,  with  leave  to  amend  the  par- 
ticulars. 


(J)  Concerning  Perjury. 

Proctor  v.  Simmons,  M.  T.  1824.  C.  P.     9  Moore,  581. 

On  motion  for  a  new  trial —  Peijnrj  no 

The  Court  held,  that  suggestion  of  perjury  in  the  witnesses  is  not  ground ; 

Soott,  421).  And,  where  two  iesaes  were  raiaed  by  the  pleadings,  and  the  jary 
foond  npoQ  both,  but  the  Judge  before  whom  the  cause  was  tried  discharged  the 
jury  upon  the  second  issue,  under  misapprehension  that  the  verdict  upon  one 
isBoe  rendered  the  other  issues  immateriaL  The  Court  held,  that  the  proper 
conrw  was  not  to  move  for  a  new  trial,  but  to  apply  to  a  Judge  to  have  the  ver- 
dict corrected  according  to  his  notes.  (Ilei  v.  Turner ^  M.T.  1834,  Ex.,  3  D.  P.  C. 
211).  The  Judge  at  Nisi  Prius  told  the  jury,  that,  in  case  of  their  beUering  a 
bet,  the  Terdict  must  be  for  the  plaintiff;  the  jury  afterwards  returned  into  court 
sad  told  the  associate,  who  alone  was  there,  that  they  found  the  fact ;  the  asso- 
ciate then  informed  them  that  thu  was  a  verdict  for  the  plaintiff,  and  entered  it 
so,  but  Uie  jury  expressed  io  him  their  dissent,  and  said  that  they  were  not 
igraed  to  finid  for  the  plaintiff.  Hie  Court  dischai^^  a  rule  nisi  obtained  on 
ri&dant  of  tiiese  fiwts  for  setting  aside  the  yerdict  and  haying  a  new  trial,  upon 
the  ground  (only)  of  the  jury  not  having  agreed  to  find  for  tlM  plaintiff.  {Doe  d. 
Lewie  y.  Baeter,  H.  T.  1836,  K.  B.,  5  Ad.  &  £.  129). 

*  Hie  fact  of  the  person  acting  as  deputy  for  the  sheriff  being  the  attorney  for 
the  defendant,  is  not  a  ground  for  obtaining  a  new  trial,  {firigge  v.  Stnatan, 
M.  T.  1840,  B.  C,  9  D.  P.  C.  105). 

t  So,  where  the  particular  of  demand  is  so  framed  as  to  be  calculated  to  mis« 
lead  the  drfendant,  the  Court  granted  a  new  trial  on  payment  of  costs.  {Sievene 
y.  WiiUngaie,  M.  T.  1836,  C.  P.,  4  Scott,  235 ;  S.  C.  7  C.  &  P.702).  But,  where 
partieulani  of  demand  stated  that  the  action  was  brought  to  recoyer  the  dqrasit 
paid  on  the  sale  of  an  estate,  to  whidi  the  defendant  was  unable  to  make  a  good 
tide,  a  snmmons  was  taken  oat  lor  better  particulars,  wliich  was  dismissed  upon 
te  plaintiff's  attorney  stating  that  the  objections  were  matter  of  law  only.  Sub- 
sequently m  notice  was  deUyered  to  the  defendant's  attorney  that  the  objections 
were  set  forth  in  the  plaintiff's  answer  to  defendant's  bill  in  Chancery.  At  the 
trial  it  appeared  that  the  only  objection  was  matter  of  feet.  Tlie  Court  refused 
a  aaw  tml ;  the  defliendant's  attorney  declining  to  make  aifidayit  that  he  had  been 
aided.  (Osrrvll  v.  (Uutle,  E«  T.  1837,  B.  C,  5  D.  P.  C.  598). 
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a  sufficient  groand  for  a  new  trial  on  an  action  for  an  assault^  where 
the  defendant  does  not  swear  that  he  was  taken  by  surprise  at  the 
triaL 


or  that  a  wit- 
ness has  been 
indicted  for 
perjury. 


Eight  days'  in- 
stead of  four- 
teen days'  no- 
tice of  trial, 
is  no  ground 
for  a  new  trial*. 


Seeley  v.  Mayhew,  M.  T.  1827.   C.  P.     4  Bing.  561. 

Motion  for  a  new  trial,  on  the  ground  that  a  witness  on  the  trial 
had  been  indicted  for  perjury — 
But  the  Court  refused  the  rule. 


(k)  Concerning  trial,  notice  of. 

Leneham  r.  GooLD,  M.  T.  1835.  Ex.  4  D.  P.  C.  371;  S.  C. 
\  T.  ^  G.  228.— S.  P.  Kerry  v.  Reynolds,  T.  T.  1835. 
B.  C.  4  D.  P.  C.  234. 

The  ground  of  an  application  for  a  new  trial  was,  that  the  de- 
fendant's residence  was  and  for  some  time  had  heen  in  Ireland,  and 
that  he  ought  to  haye  had  fourteen  instead  of  eight  days'  notice  of 
trial. 

The  Court  refused  the  rule ;  it  not  appearing  that,  whilst  resident 
in  London,  he  was  not  permanently  resident  there. 


A  cause  being 
tried  as  unde- 
fended through 
inattention  of 
defendant's  at- 
torney no 
ground, 


(/)  Concerning  causes   being  tried  as  undefended,  by 

MISTAKE. 

Breach  v.  Casterton,  E.  T.   1831.  C.  P.     7  Bing.  224;  S.  C. 

4M.^P.  867. 

On  motion  for  a  new  trial,  it  appeared  that  the  attorney  had  per- 
mitted the  cause  through  inattention  to  be  called  on,  and  tried  as  an 
undefended  cause. 

The  Court  refused  to  grant  a  new  trial,  although  it  was  sworn 
that  there  was  a  good  defence  upon  the  merits. 


Watson  v.  Reeve,  M.  T.  1838.   C.  P.     7  D.  P.  C.  127;  S.  C. 

5  Binff.  N.  iSf.  112;  S.  C.  6  Scott,  783. 

especiaUywhere  On  motion  for  a  new  trial,  it  appeared  that  one  of  the  defendants 
theyerdict  only  was  in  court  when  the  cause  was  called  on  in  its  turn  and  tried  as 
^''t  an  undefended  cause,  being  eighth  on  the  list,  no  briefs  having  been 

delivered  and  the  verdict  being  for  7/. 

The  Court  refused  a  new  trial  on  any  terms. 

*  But,  where  a  verdict  was  obtained  in  the  absence  of  the  defendant  on  account 
of  no  notice  of  trial  being  given,  the  Court  set  aside  the  verdict  though  the  de« 
fendant  did  not  swear  positively  to  a  good  defence  on  the  merits.  {Willictnu  v. 
Williamt,  H.T.  1834,  Ex.,  2  D.  P.  C.  350). 

t  And  the  Court  refused  a  new  trial  on  any  terms,  where  the  defendant  had 
not  appeared  and  no  briefs  had  been  delivered  by  his  attorney.  (Girti/v.  Crawley, 
M.  T.  1831,  C.  P.,  8  Bing.  144 ;  S.  C.  1  M.  &  Scott,  229).  But,  after  verdict  for 
the  plaintiff  in  debt  on  bond,  (the  defendant  not  appearing  at  the  trial),  the 
Court  granted  a  new  trial,  on  the  ground  that  in  the  issue  delivered  the  pleas  were 
not  dated  pursuant  to  the  rule  of  Hilary  Term,  4  Will.  4.  (  Worihingttm  v.  Wigley, 
T.  T.  1837,  C.  p.,  3  Scott,  555;  sed  qu.,  see  tit.  I»ane),  So,  where  a  cause 
which  stood  thirty  off  was  taken  out  of  its  turn  as  undefended  in  the  absence 
of  the  defendanrs  attorney,  who  was  casually  absent,  no  notice  having  been 
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(m)    Ck)NCERNIN6   VERDICT   BY    SUPPOSED   CONSENT. 

Wright  v.  Soresby,  E.T.  1834.   Ex.    2  C.  ^  M.  671;    S.  C. 

4  Tyrw.  434. 

A  TERDiCT  by  consent  was  taken  against  a  defendant  who  was  Verdict  by  sap- 
present  in  Court,  against  his  express  instructions  and  directions  given  posed  ooosent 
priTatelj  in  Conrt  to  his  counsel,  but  he  did  not  openly  dissent  or  ^^  pound, 
communicate  his  refusal  to  the  other  side — 

The  Conrt  refused  to  interfere. 


ffl.  RELATIVE  TO  TIOALS  BEFORE  THE  SHERIFF. 

Tayler  v.  Helps,  M.  T.   1833.  K.  B.     S  B.  ^  Ad.  1068.— 
S.  P.  Edwards  r.  Dignam,  E.T.   1834.   Ex.     2  I>.  P.  C.  642. 

On  motion  for  a  new  trial — 

The  Court  held,  that  the  general  rule  of  not  granting  new  trials  The  rale  m  to 

in  cases  under  20/.  does  not  apply  to  trials  before  sheriffs.  rerdict  for  20/. 

does  not  apply 
-  to  trials  before 

Packham  9.  Newman,  M.  T.  1834.   Ex.     1  C,  M.  ^  JR.  585;  ■l»criff*» 

S.  C.  5  Tyrw.  215.— S.  P.  Williams  v.  Evans,  T.  T.  1837. 

Ex.     2M.^W.  220.--S.  P.  Fleetwood  v.  Taylor,  T.  T. 

1838.  B.  C.     6  D.  P.  C.  996. 

On  motion  for  a  new  trial — 

The  Court  said,  in  the  case  of  a  writ  of  trial,  no  new  trial  will  be  bat  tbe  yerdict 

granted,  on  the  ground  of  the  Terdict  being  against  evidence,  when  >n^t  not  be  less 

the  verdict  is  for  less  than  5/.  **»^  ^'-t 

firo  that  it  would  be  taken  as  an  undefended  cause,  the  Court  set  the  verdict 
aside  and  granted  a  new  trial,  the  costs  to  abide  the  event.  {Aiui  ▼.  Fenwiekf 
M.  T.  1833,  Ex.,  2  D.  P.  C.  246).  So,  where  a  cause,  in  which  counsel  had 
been  instructed  for  defendant,  having  been  called  on  out  of  its  turn,  upon  an 
allegation  of  plaintiff's  counsel  that  it  was  undefended,  a  verdict  was  taken  for 
pbintiir  before  defendant'a  counsel  arrived,  the  Court  granted  a  new  trial ;  the 
eostB  of  the  application  to  abidie  the  event  of  the  cause.  {Darrien  v.  Howell,  H .  T. 
1840,  C.  P.,  8  D.  P.  C.  277 ;  S.  C.  6  Bing.  N.  S.  245 ;  S.  C.  8  Scotc,  508).  And 
where  a  plaintiff  gave  notice  that  he  should  take  the  cause  down  to  tnal  as  an 
undefended  caose,  and  when  it  was  called  on  the  defendant's  counsel  said  it  was 
defended,  whereupon  it  was  not  tried,  but  the  plaintiff  again  took  the  record 
and  got  tbe  canse  tried  as  undefended,  without  anj  new  notice  or  setting  it  down 
in  tlw  paper,  the  Court  granted  a  new  trial  without  payment  of  costs.  {Spriggt  v. 
RtUkaford,  M.  T.  1833,  B.  C,  2  D.  P.  C.  429). 

*  In  another  case  it  was  said  that  the  rule  as  to  not  granting  new  trials  where 
the  verdict  is  under  20/.  applies  to  cases  tried  before  the  sheriff.  {Hemming  v. 
Panel,  T.  T.  1832,  C.  P.,  3  M.  &  Scott,  318).  Upon  a  trial  under  the  Writ 
of  Trial  Act,  in  an  action  on  a  promissory  note,  semble,  that  the  note  should 
be  produced;  but  if  the  objection  was  not  taken  at  the  time,  the  non-produc- 
tion of  the  note  is  no  ground  afterwards  for  a  new  trial.  (Henn  v.  Neckf  M.  T. 
1834,  Ex.,  3  D.  P.  C.  163).  A  declaration  on  a  bill  of  exchange  alleged 
the  acceptance  to  be  payable  at  a  certain  place,  and  **  not  elewhere;"  on  appli- 
cition  to  the  sheriff  to  amend  the  declaration  by  striking  out  the  words  **  not 
dsewhere,"  he  refused.  The  Court  granted  a  new  trial.  {Higgiru  v.  Nichohf 
H.  T.  1839,  B.  C,  7  D.  P.  C.  551). 

t  Where,  on  the  trial  before  the  sheriff  of  an  action  on  a  note  under  5/.,  the 
reqaisites  of  the  17  Geo.  3,  c.  30,  not  having  been  complied  with,  the  under- 
ihaiff  directed  the  Jory  to  find  for  the  defenduit ;  but  they  found  that  the  money 
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The  sheriff's 
notes  should  be 
prodaced  on 
moFUig*, 


and  an  affidavit 

verifying 

themf. 


The  motion 
most  be  made 
within  four 
days. 


Hall  v.  Middlbton,  H.  T.  1835,  K.  B.  4N.^M.  368;  S.  C. 
4  Ad.^E.  107.— S.  P.  Mansfield  v.  Brearey,T.  T.  1830. 
K.  B.  \  Ad.^  K  347.— S.  P,  Burnky  v.  Manson,  T.  T. 
1830.  K.  B.     1  Ad.  f  E,  348,  n. 

Upon  application  for  a  new  trial  before  the  sheriff — 
The  Court  requires  that  he  should  have  been  applied  to  for  his 
notes,  which,  if  furnished,  should  be  produced;  but  if  not,  that  such 
refusal  and  the  facts  of  the  case  be  laid  before  the  Court  upon 
affidavit.  _ 

Johnson  v.  Wells,  H.T.  1834.  Ex.   2  C.  ^Af.428;  S.  C.  2D. 
P.  C.  352;  S.  P.  Mansfield  v.  Brearey,  T.  T.  1830.   K.  B. 
lA.^E.  347;  S.  P.  Graingk  ».  Shopfee,  E.  T.  1834.  Ex. 
2  1).  P.  C.  644;  S.  C.  4  Tyrw.  1000. 
On  a  motion  for  a  new  trial,  where  the  cause  had  been  tried  be- 
fore the  sheriff— 

The  Court  held,  that  it  should  be  made  on  an  affidavit,  verifying 
the  under-sheriff's  notes;  and  where  certified  under  his  seal  onlj, 
it  was  insufficient.  ___ 

Wheeler  v.  Whitmore,  T.  T.  1835.  Ex.     4  D.  P.  C.  235.— 
S.  P.  MuppiN  V.  Gillatt,  T.  T.  1835.  Ex.    4  D.  P.  C.  190. 

On  motion  for  a  new  trial — 

The  Court  said,  a  motion  for  a  new  trial  must,  in  all  cases,  be 
made  within  the  four  days,  even  though  the  case  may  have  been 

*'  b  doe,  bat  that  there  is  an  informality  in  the  note:" — Held  to  be  a  per- 
verse verdict,  and  ft  new  trial  granted.  (Owen  y.  Puffh,  H.  T.  1836,  Ex.,  1  T. 
&  G.  26). 

*  In  another  caae  it  was  said,  on  a  motion  for  a  mle  nisi  to  set  aside  the  yer- 
dict  foand  on  a  trial  before  the  sherifF  on  a  writ  of  trial,  tlie  Court  will  not  re- 
quire the  production  of  the  sheriff's  notes,  if  the  motion  be  made  by  counsel  eo- 
gaged  at  the  trial.  (Bamttt  ▼.  OlM90p,  E.  T.  1835,  C.  P.,  3  D.  P.  C.  625). 

If  a  sheriff,  before  whom  a  trial  takes  place  under  3&4  Will.4,€.42,  s.  17, 
does  not,  after  promising  to  do  so,  send  his  notes  of  the  trial  within  the  time 
proper  for  moving  for  a  new  trial,  tlie  Court  will  enlarge  the  time  for  moving, 
and  permit  the  facts  proved  at  the  trial  to  be  laid  before  it  on  affidavit.  (Thomat 
V.  Bdwards,  T.  T.  1834,  Ex.,  1  C,  M.  &  R.  382 ;  S.  C.  2  D.  P.  C.  664;  S.  C. 
4  Tyrw.  825^.  Upon  trials  bctflore  the  sheriff,  neither  party  is  entitled  to  the  she- 
riff's original  notes  for  the  purpose  of  making  a  motion  for  a  uew  trial.  (Vakerw 
V.  Cockt,  H.  T.  1835,  Ex.,  3  D.  P.  C.  492).  If  an  under-sheriff  refuses  to  trans- 
mit  his  notes  taken  on  the  trial  of  an  issue,  the  Court  will  compel  him  to  pay  the 
cosU  consequent  on  his  refosal.  {Meteaffy,  Party,  T.  T.  1834,  B.  C,  2  D.  P.  C. 
589) ;  but  he  is  not  answerable  for  his  agent's  conduct  in  withholding  them, 
unless  it  is  shewn  that  the  latter  acted  under  his  direction.  (MeiealfY.  Parry , 
M.  T.  1824,  B.  C.  3  D.  P.  C.  93). 

t  A  new  trial  having  been  moved  for  upon  an  affidavit  verifying  the  under- 
sheriff's  notes: — Held,  that  an  affidavit  might  be  filed  on  the  other  sitto  containing 
statements  of  evidence  given  at  the  trial,  but  not  reported  in  the  notes  of  the  under- 
sheriff.  (Lilley  v.  Johtuom,  £.  T.  1837,  Ex.,  5  D.  P.  C.  606;  S.  C.  2  M.  &W. 
386).  Where  a  rule  for  a  new  trial  is  moved  for  on  the  under-sheriff's  notes,  on 
the  ground  of  the  absence  of  evidence  to  warrant  the  verdict  of  the  jury,  it  is  not 
competent  for  the  other  party  to  use  affidavits.  {JoMi  v.  Boweil,  T.  T.  1835, 
Ex.,  4  D.  P.  C.  176).  On  moving  to  set  aside  a  verdict  on  a  trial  before  the 
under-sheriff,  on  an  objection  founded  upon  the  pleadings,  it  is  not  necessary  to 
have  an  affidavit  of  the  pleadings,  as  the  postea  is  supposed  to  be  in  Court. 
{MiUigan  v.  Thomai,  M.  T.  1835,  Ex.,  2  C,  M.  &  R.  756;  S.  C.  4  D.  P.  C. 
373iS.C.  IT.&G.  134). 


NEW  TBIAL—Withm  what  time  to  be  moved.  IS 

tried  before  the  sheriff  in  a  distant  county.  If  the  four  days  are 
insufficient  a  special  application  must  be  made  to  the  Court  for 
further  time. 


IV.  RELATIVE  TO  TRIAL  IN  INFERIOR  COURTS  ♦. 

V.  RELATIVE  TO  THE  COURT  TO  WHICH  APPLICATION 

IS  TO  BE  MADEf. 


VI.  RELATIVE  TO  THE  TIME  WITHIN  WHICH  APPLI- 
CATION MUST  BE  MADE. 

RxG.-6sN.,  M.  T.  1830.  C.  P.     6  Binp.  622. 

Bt  rule,  motions  for  new  trials  require  to  be  actually  made  within  TIm  motum 

the  first  four  days  of  Hilary  and  Trinity  terms.  mn«t  be  made 

within  fotur 
dayi:, 

Aymes  v.  Letticb,  H.  T.  1840.  Ex.  8  D.  P.  C.  202;  S.  C. 
6  If.  4-  jr.  216.— S.  P.  Mason  v.  Clakke,  E.  T.  1831.  Ex. 
1  C.  ^  /.  411;  S.  C.  1  Tyrw.  534. 

On  motion  for  a  new  trial —  or  witlnn  four 

The  Court  held,  that  if  the  motion  be  made  within  four  dajs  days  after  re- 
•fter  the  return  of  the  distringas  it  is  sufficient,  although  more  than  ^'^"^  ^  diitrin- 
four  days  after  the  trial.  ^' 

*  The  practioe  reqniriiig  the  notes  of  the  iberiff,  or  the  judge  of  an  inferior 
eoart  of  record,  on  moiing  for  a  new  trial,  does  not  apply  to  caaes  before  the 
leoorder  of  Cheater.  {Lawior  y.  C/«mcii/#,  T.  T.  1840,  B.  C,  8  D.  P.  C.  688). 
An  inferior  oonrt  cannot  grant  a  new  trial,  except  on  the  ground  of  fraud,  or  irre- 
gularity in  obtaining  the  Terdict.  (Sea  y.  Oirford  (Mayor),  T.  T.  1834,  K.  B., 
3  N.  &  M.  877). 

t  Although,  nnder  4  &  5  Will.  4,  c.  62,  the  application  for  a  new  trial  of  a 
came  in  C.  P-  Lancaater  may  be  made  to  any  one  of  the  superior  courts  at  West- 
minster; yet  it  should  be  made  to  that  court  of  which  the  judge  who  tried  it  is  a 
nember.  {FoHer  y.  Jollife,  H.  T.  1834,  C.  P.,  1  Scott,  54;  S.  P.  Fo9ierr. 
JoOy,  H.  T.  1835,  Ex.,  1  C,  M.  &  R.  703  ;  S.  C.  5  Tyrw.  289).  On  issues  out 
of  Chancery,  the  motion  for  a  new  trial  ought  first  to  be  made  in  that  Court. 
(Siame  y.  Marek,  H.  T.  1827,  K.  B.,  8  D.  &  R.  71). 

X  The  motion  for  a  new  trial  of  a  cause  tried  out  of  term  must  be  made 
widiin  four  days  of  the  term  next  ensuing  the  trial.  (Wewton  y.  FMer,  H.  T. 
1836,  C.  P.,  2  Bing.  N.  S.  693).  Where  a  motion  for  a  new  trial  is  by  accident 
ddayed  beyond  the  four  days,  notice  ought  to  be  given  to  the  other  side,  otherwise 
the  expense  of  intermediate  proceedings  will  fall  on  the  party  delaying  to  move. 
{Luier  T.  Lazanu,  M.  T.  1835,  Ex.,  4  D.  P.  C.  444).  A  motion  for  a  new 
trial,  made  within  the  four  days,  but  in  the  wrong  Court : — Held,  a  compliance 
with  the  role,  and,  under  the  circumstances,  the  rule  which  had  been  obtamed  to 
stand  aa  of  the  right  Court.  (PiggoU  y.  Kemp,  E.  T.  1833,  Ex.,  2  D.  P.  C. 
20).  An  application  for  a  new  trial,  in  a  cause  tried  on  a  writ  of  trial  in  vaca- 
tion, must  be  made  within  the  first  four  days  of  the  following  term ;  and  if  the 
notes  of  the  trial  cannot  be  procured,  an  application  must  be  made  within  tho 
km  dsya  fer  fartiier  time  to  make  the  appUeation.  (  Wiiiiame  v.  Andrewe,  M.  T. 
1840,  B.  C,  9  D.  P.  C.  122).  If  a  motion  for  a  new  trial  is  made  after  the  first 
fear  daya  of  term,  pursuant  to  permission  granted  by  the  Court,  the  party  apply- 
ing moat  give  notice  of  that  net  to  the  other  side,  or  it  will  be  regular  to  sign 
judgment  on  the  fifth  day  of  the  term,  before  the  motion  has  been  made.  (Xiot 
^Dmcemi.  Bdie^de^  H.  T.  1839,  B.  C,  7  D.  P.  C.  547). 
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NEW  TRIAL--On  what  terms  ffranted. 


VII.  RELATIVE  TO  THE  MOTION  AND  RULE  FOR,  AND 

NOTICE  OF. 

Lawson  v.  Brixton,  T.  T.  1825.  Ex.     I  M.  ^  T.  508. 

Ad  omission  to  A  RULE  had  been  granted  for  a  new  trial,  but  counsel  did  not 
give  instniction  appear  to  support  it.  On  motion  to  open  the  rule,  stating  that, 
to  cotmMl  no  although  instructions  had  not  been  delivered  to  him,  the  attorney 
opening  the  asserted  that  they  had  been  prepared  and  intended  for  deliTeiy  pre- 
mie*, vious  to  the  day  fixed  for  the  argument  in  Easter  term. 

The  Courts  howeyer,  said  that  they  had  already  done  more  than 
they  were  authorized  to  do,  in  suffering  the  judgment  and  execution 
to  be  delayed  so  long,  and  refused  the  application. 


VIII.  RELATIVE  TO  THE  NOTES  OF  COUNSELf. 


If  granted  on 
one  point  it 
will  be  limited 
to  that^. 


IX.  RELATIVE  TO   IMPOSING  TERMS,   AND  IN  CASE 

OF  DEATH  AFTER  RULE  FOR. 

Thwait£8  v.  Sainsbury,  T.  T.  1831.    C.  P.    7  Bing.  437;  S.C. 

5Jfcf.  ^P.  321. 

On  motion  for  a  new  trial,  it  appeared  that  the  question  at  the 
trial  was  reduced  to  a  single  point,  and  a  new  trial  was  moved  for  oo 
that  ground. 

The  Court  in  granting  it  will  restrain  the  parties  to  the  same 
point  of  inquiry. 

*  If  a  motion  for  a  new  trial  is  made  after  the  first  four  days  of  term,  poraoaai 
to  permission  granted  by  the  Coart  in  consequence  of  the  pressure  of  business, 
the  party  applying  must  give  notice  of  that  fact  to  the  other  side,  or  it  will  be 
regular  to  sign  judgment  on  the  fifth  day  of  the  term,  before  the  motion  has  been 
made.    {Doe  d.  DuneanY,  Edwards,  H.  T.  1839,  B.  C,  7  D.  P.  C.  547). 

Where  the  Court  had  granted  a  rule  for  a  new  trial,  a  seeond  application  to 
restrict  a  Judge's  order  in  the  same  cause,  to  come  on  at  the  same  time,  refused. 
{Robertson  v.  Baker,  E.  T.  1833,  Ex.,  2  D.  P.  C.  39). 

The  Court  may  look  at  the  record  on  discussing  a  motion  for  a  new  trial, 
although  the  rule  is  not  drawn  up  on  reading  it ;  therefore,  the  Court  may  look 
at  the  record,  on  an  application  to  set  aside  an  award  made  pursuant  to  an  order 
of  Nisi  Prius,  although  the  rule  is  not  drawn  up  on  reading  it.  {Sherry  ▼.  Oke, 
H.T.  1835,  B.  C, .  3  D.  P.  C.  349). 

While  a  rule  nisi  was  pending  for  a  new  trial  in  an  action  for  invading  the 
plaintiff's  patent,  the  defendant  sued  out  a  sci.  fa.  for  the  purpose  of  trying  the 
same  right,  but  the  Court  would  not  defer  the  discussion  of  the  rule  until  a  deci- 
sion on  the  sci.  fa.  should  be  obtained.  {Haworih  v.  Hardcasile,  E.  T.  1834, 
C.  P.,  2  D.  P.  C.  802 ;  10  Bing.  551 ;  S.  C.  4  M.  &  Scott,  448). 

If  the  question  between  the  parties  at  the  trial  be  for  how  long  a  period  cer- 
tain credit  was  given,  and  it  is  assumed  on  both  sides  that  calendar  months  were 
meant,  and  the  case  left  to  the  jury  on  that  assumption,  a  party  will  not  be 
allowed  afterwards,  in  shewing  cause  against  a  rule  for  a  new  trial,  to  avail  himsdf 
of  the  presumption  of  law,  that,  as  no  particular  kind  of  months  was  mentioned, 
lunar  ones  must  be  intended.  {Webb  Y,Fairmanerf  E.  T.  1837,  Ex.,  6D.  P.O. 
493;  S.  C.  4M.  &W.  473). 

The  Court  will  not  order  a  party  to  permit  his  opponent  in  the  cause  to  inspect 
and  take  a  copy  of  a  deed  of  conveyance  with  a  view  only  to  the  discussion  of  a 
rule  for  a  new  trial.  {Wood  v.  Morewood,  M.  T.  1840,  C.  P.,  9  D.  P.  C.  44 ; 
S.  C.  2  Scott,  N.  S.  204). 

f  Where  a  counsel  has  been  present  at  the  trial  of  an  issue  on  a  writ  of  trial, 
the  Court  will  take  a  statement  of  what  occurred  at  the  trial  from  the  counsel  on 
moving  to  set  aside  the  verdict,  without  the  production  of  the  notes  taken  by  the 
presiding  officer.   {Flower  v.  Adanu,  H.  T.  1840,  B.  C,  8  D.  P.  C.  292). 

X  Where  a  rule  nisi  for  a  new  trial  is  granted  on  the  terms  of  bringing  the 
amount  of  the  verdict  into  Court,  the  money  must  be  brought  in  before  the  rule 
nisi  is  drawn  up.    {Clare  y.  Fiesiel,  £.  T.,  1804,  Ex.,  2  D.  P.  C.  617). 


NEW  TRIAL— Cm^*,  Vf 

Griffith  v.  Williams,  E.  T.  1830.    Ex.     1  C.  f  /.  47. 

After  a  yerdict  and  rule  nisi  granted  for  a  new  trial  the  plain-  Where,  tfter 

tiff  died—  role  for,  plain- 

The  Court  imposed  the  terms  of  the  yerdict  being  entered  as  of  S^  *^^'.*f*? 

tbe  assize  when  the  first  trial  was  had,  and  of  the  defendant  under-  ^g^^  teniis*^' 
taking  not  to  assign  error. 


X.  RELATIVE  TO  A  TERM'S  NOTICE. 

Deacon  v.  Fuller,  H.  T.  1833.    Ex.     1  C.  ^  M.  349;  S.  C. 

1  D.  P.  C.  675. 

Aftbr  the  Court  has  granted  a  rule  for  a  new  trial,  and  no  pro-  After  the  expi- 

oeedings  are  taken  for  four  terms —  ration  of  four 

The  Court  held,  that  a  term's  notice  of  motion  to  discharge  that  JlJlJSl?.*^'' 
rale  is  necessary.  -  «-^ 


notice  is  ne- 


XI.  RELATIVE  TO  THE  CHANGE  OF  THE  ATTORNEYf. 


XII.  RELATIVE  TO  AMENDMENTS  AFTER. 

Sweeting  v.  Halse,  E.  T.  1829.  K.  B.    4  M.  ^  Ey.  383. 

In  an  action  by  the*drawer  against  the  acceptor,  the  name  of  the  On  a  new 

latter  haying  been  erased  before  the  bill  became  due,  and  a  new  con-  *™J*  *•>«  Court 

tract  indorsed,  but  which  was  not  stamped,  and  the  declaration  con-  ]^  'J^^J???'^ 
.  .     ,  M.  ^\  r  -»  new  count  to  be 

tained  no  count  thereon —  added. 

The  Court,  after  a  verdict,  and  a  new  trial  granted,  refused  to 

amend  bj  adding  a  new  count  applicable  to  such  new  contract. 

See  aUo  tit.  Amendment — Declaration, 


XIII.  RELATIVE  TO  THE  COSTS. 

Canham  v.  Fisk,  M.  T.  1831.  Ex-     2  C.^/.  126;  S.  C.  2  Tyrw. 

155. 

Upon  granting  a  new  trial,  costs  to  abide  the  event —  Where  to  abide 

Tbe  Court  of  Exchequer  said,  they  would  follow  the  rule  in  K.  B.,  the  erent,  the 

that  neither  party  have  the  costs  of  the  first  trial,  unless  the  verdicts  ""^f  P*^ 
m     .-t        *       "^      .  must  nave  a 

aie  for  the  same  party.  verdict  on  each 

to  have  the 
*  After  a  verdict  for  the  plaintiffi  and  pending  a  role  for  a  new  trial,  the  plain-  coats  of  the 
tiff  diea,  no  came  can  be  diewn  against  the  mle  until  there  is  a  personal  repre«  first}. 
■eatitife.  (Shmtam  y.  Allen,  H.  T.  1840,  C.  P.,  1  M.  &  O.  96,  n.). 

t  It  is  no  gronnd  for  treating  a  mle  nisi  for  a  new  trial  as  a  nullity,  that  it  has 
Wn  obtaiiied  hj  a  different  attorney  from  the  one  on  the  record,  without  an 
order  to  change  the  attorney.  (Z)o«y.BraiM(m,E.T.1838,B.C.,6D.  P.C.490). 

4  If,  after  a  verdict  for  defendant,  and  a  new  trial  obtained,  he  again  snc- 
eeeds,  he  is  entitled  to  costs  of  both  sides;  bat  if  the  plaintiff  succeeds,  he  is 
OBlj  entitled  to  the  oosto  of  that  trial.  (Pa»/cy  v.  MelUtrd,  E.  T.  1830,  Ex., 
1  T^Tw.  260).    So,  costs  of  the  defendant's  implication  for  a  new  trial  on  the 

TOIm  ▼.  c 


18  NEW  TRIAL— Owli. 

Peacock  r.  Harris  IL  T.  1836.  K.  B.     1  N.  f  P.  240. 

Wbocndeh         Aftkr  a  new  trid,  gnmted  on  the  gronnd  of  the  noeption  of 
^^T'^L^^S^   improper  eridencr,  and  a  special  jmy  morcd  for,  the  defendant 
^^^       withdrew  his  pleii,  and  nflfaftd  jndgBeni  bj  dc£ualt,  and  dan^ 


Held,  that,  the  rale  for  a  new  trial  being  silent  as  to  costsi  the 
plaintiffwasnot  entitled  to  the  costa  of  the  first  triaL 


Reg.  Geh.  H.  T.  2  Wiix.  4,  K.  B.     C.  P.  f  £x. 

Oo^hesK-        It  is  ordered  that,  if  a  new  trial  be  gnmted  without  anj  mentioa 

of  eosts,  the  costs  of  the  first  trial  shaD  not  be  allowed  to  the  sno- 
eesslnl  partj,  thoo^  he  socceeds  on  the  second. 


CsATEN  r.  Saundsksoic,  M.  T.  1838.  Q.  B.    8  Jd.  ^  B.  897; 

S.  C.  1  N.  f  P.  666. 

tfak  appliei  UpoN  a  new  trial  granted,  withoot  mention  of  costs  in  the  role — 
to  pfocseedipgB  The  Court  held,  that  the  role,  that  the  costs  of  the  first  tiial 
in  pnliibitMo.    shall  not  be  allowed,  although  the  party  succeed  again  on  the  second 

trial,  applies  to  issues  in  prohibition,  since  1  Will.  4,  c  21,  s.  1. 


Grat  v.  Ck>x,  E.T.  1826.  K.  B.    5  ^.  f  C.  458.— S.  P.  Sweet- 

IMG  r.  Haube,  K.  B.     9  B.^C.  369. 

Andwbere,  After  verdict  for  plaintiff,  a  new  trial  was  granted;  but  the 

fiiiiiliiiiiltr^       plaintiff  dtscontinoed.    Whereupon  the  Master,  in  his  taxation  of 
uBmtMwm      ^^osts,  allowed  the  defendant  the  costs  of  the  former  trial.     A  rale 
gnafeed,  bvt  ao  having  been  obtained  for  the  Master  to  reriew  his  taxation — 
"»'"•**"  ^  .  Per  Cur. — It  is  a  settled  rule  that  a  party  can  never  have  the 

m^^epUa-  ^^^  ^f^  ^^^  |j^  which  he  has  been  defeated.     (Trdawney  v.  Tko- 
^^'         mag,  1  H.  Bl.  641 ;  Ausiem  v.  GibU,  8  T.  R.  619).     Suppose  then 


gromid  df  bmch  of  fiuth,  tiMragh  tlie  mle  was  opposed  bj  defendant — Hdd 
to  be  properiy  allowed;  tbe  plaintiir  not  having  applied  for  tlMcm  originally,  tbey 
most  be  taken  as  costs  m  the  canae.  (TVntlove  t.  Bmrtmt^  H.  T.  1825,  C.  P., 
10  Moore,  96).  Wbere,  after  a  verdict  for  plaintiff,  a  new  trial  was  directed 
upon  the  tenns  of  tbe  costs  of  tbe  former  trial  to  abide  tbe  event,  tiie  defendant 
baving  obtnned  the  verdict  in  tbe  second  trial — ^Hdd,  tbat  be  was  entitled  only 
to  tbe  costs  of  tbe  new  triaL  (fifterfocifr  v.  BcnMni,  H.  T.  1831,  C.  P.,  8  Kng. 
21;  S.  C.  6  M.  &  P.  58). 

Wbere  tbere  bave  been  two  trials,  and  tbe  sDooessfid  party  is  entitled  to  tbe 
costs  of  tbe  second  trisl  only,  tbe  Msster,  in  taxing  eosts,  may  allow  fees  on  die 
second  trial  vritb  reference  to  dioae  given  on  die  firrt.  (IFttttasonv.  Jf«lin«£.T. 
1833,  Ex.,  2  D.  P.  C.  65).  Bat  wbere  tbe  jnry,  not  agreeing,  are  dtscbaiged  by 
tbe  Judge  of  bis  own  antbority,  tbe  party  vltimatidy  sncoessnil  is  not  entitled  to 
tbe  costs  of  tbe  first  attempt  at  triaL  (Wmte  v.  S^mrgm,  H.  T.  1836,  B.  C, 
4  D.  P.  C.  575).  In  tbe  Court  of  Qneen's  Bendi,  if  a  trial  bas  been  granted 
on  payment  of  costs,  tbe  Conrt  will  not  point  out  in  tbe  rale  a  pnrticnlar  day 
on  wbicb  tbe  costs  must  be  paid.  {Bimmd  v.  Wmrrem,  M.  T.  1837,  B.  C, 
6  D.  P.  C.  21). 

*  Wbere  notbing  is  said  as  to  costs  npon  a  new  trial  granted,  tbe  Court  can- 
not give  tbem  to  tbe  snooessfol  party.  (Newherrw  v.  Cd/vm,  M.  T.  1833,  B.  C, 
2  D.  P.  C.  415). 

t  Wbere  a  party,  before  tbe  new  Roles  of  H.  T.  2  Will.  4,  sncoeeded  on  two 
trials: — Held,  tbat  be  was  entitled  under  tbe  old  rales  to  tbe  costs  oi  botb,  and 
also  of  euteriflg  up  judgment  nunc  pro  tunc,  be  not  baving  been  tbe  canae  of  the 
dday.  {CmHi$U  v.  GmrUmd,  T.T.  1832,  C.  P.,  9  Bing.  85). 


NEW  TRIAL—Judffment  on.  19 

Jie  cause  had  gone  to  a  second  trial,  and  the  defendant  had  sue-  tinned :— Held, 
oeededy  he  could  not  have  obtained  the  costs  of  the  fonner  trial,  defendant  was 
That  being  the  practice  of  the  Court,  it  is  difficult  to  find  a  reason  no^^titled  to 
why  the  defendant  should  be  in  a  better  situation,  because  the  pkin-  *^ 
tiff  does  not  choose  to  have  the  cause  tried  a  second  time.     Indeed 
Hfmarth  t«  Smmtely  (1  B.  &  Aid.  566),  is  an  express  authority 
igiin&t  him.  

De  Butsbn  v.  Lloyd,  E.  T.  1837.  K.  B.    5  Ad.^E.  463;  S.  C. 

2N.^P.  213. 

The  defendant  had  obtained  a  rule  for  a  new  trial,  without  men-  Where  rule 
tion  of  costs,  and  which  was  drawn  up;  it  was  afterwards  abandoned  abandoned, 
by  him.  plaintiff  not  en- 

The  Court  directed  the  plaintiff  to  have  the  postea  deUvered  to  ^f^  '^•^ 
him,  and  to  have  the  costs  of  the  trial;  but  refused  the  costs  of  the 
rule,  and  application  for  the  postea  and  costs  to  plaintiff. 


Ceeass  v.  Barrett,  M.  T.  1825.  Ex.     2  C,  M.^B.  738;  S.  C. 

ir.  ^6?.  112. 

Upon  a  new  trial  granted  on  terms  that  portions  of  the  evidence  The  plaintiff  is 
given  on  the  former  trial  should  be  admitted,  the  plaintiff  obtaining  not  entitled  to 
the  verdict.  th«  costa  of 

The  Court  held,  that  he  was  not  entitled  to  the  costs  of  the  ;ho,?!SSd 
eopies  of  the  short-hand  writer's  notes.     It  seems  he  ought  to  have  writer's  notes. 
applied  to  the  Judge's  clerk  for  a  copy  of  the  notes. 


Lord  v.  Wardle,  M.  T.  1837,  C.  P.     6  D.  P.  C.  174;  S.  C. 

3  Scott,  398. 

Upon  a  rule  obtained  for  a  new  trial  on  payment  of  costs —  But  costs  of 

The  Court  held,  that  the  costs  of  admitting  documents  used  on  briefs  for,  at- 
the  first  trial  were  costs  in  the  cause,  there  being  no  necessity  for  Jp'^ed,  J'**  J*o' 
6esh  admissions;  but  that  the  costs  of  preparing  briefs  and  of  full  ,^|]^.' 
fees  should  be  allowed  as  costs  of  the  trial,  regard  being  had  by  the 
Master  to  necessary  amendments. 


Robinson  v.  Day,  M.  T.  1833.  K.  B.     2  N.  ^  M.  670. 

Upon  a  new  trial  being  granted  on  payment  of  costs—  Remanet  fees 

The  Court  held,  that  the  remanet  fees  were  costs  taxable,  and  ^^  inclnded. 
to  be  included  by  Uie  Master. 


XIV.  BELATIVE  TO  JUDGMENT. 

Blevtitt  v.  Tregonino,  H.  T.  1836.    K.  B.     5  D.  P.  C.  404; 

S.  C.  4  Jd.  ^  E.  1002. 

Tbb  plaintiff  had  obtained  a  verdict,  and  the  defendant  a  rule  nisi  Where  a  rule  is 
for  a  new  trial,  which,  after  the  lapse  of  a  year,  was  discharged;  and  ^'^^^f**^*^ 
the  defendant  in  the  interval  died.  j%^^?£ill 

The  Court  ordered  judgment  to  be  entered  nunc  pro  tunc,  although 
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be  entered  nunc  more  than  two  terms  had  elapsed  after  discharging  the  rale,  the 
pro  tunc*.         delay  arising  from  the  taxation  of  the  costs,  and  no  fault  in  the 

plaintiff.  ___ 

Key  v.  Goodwin,  T.  T.  1832.  C.  P.     llf .  ^  Scoti,  620. 

So,  where  death      After  a  rule  nisi  for  a  new  trial,  the  cause  stood  over  to  await 
takes  place        the  result  of  another  cause,  and  in  the  interim  the  defendant  died. 
crn^^ rdmd         '^^^  Court  directed  judgment  to  he  entered  nunc  pro  tunc,  al- 
to itand  o?er.     ^^ough  after  the  lapse  of  two  years-and-a-half. 


XV.  RELATIVE  TO  A  THIRD  TRIAL. 

Foster  v.  Steele,  T.  T.  1836.  C.  P.     3  Binff.  N.  S.  892. 

Where,  on  ap-  On  a  question  of  seaworthiness,  a  new  trial  had  heen  granted,  on 

plication  for  a  the  ground  of  the  verdict  for  the  plaintiff  being  against  the  weight 

Conrt*™^  d^*  of  evidence;  and  the  jury  again,  on  the  same  evidence,  found  for  the 

vidcd,  the  rule  pl«ntiff. 

will  be  dia-  The  Court  were  equally  divided  on  an  application  for  a  third  trial, 

«l>"l8cd*  and  the  rule  therefore  discharged. 


Ktl  litbtt,  ox  ntfttx  intfttttti,  ^Ita  ot 

See  tits.  Contract — Goods  sold — Work  and  Labour^ 


Reg.  Gen.,  H.  T.  4  Will.  4.   K.  B.,  C.  P.,  and  Ex. 

Bj  Rnle  H.  T.       It  is  ordered,  that  the  plea  of  "  nil  debet"  shall  not  be  allowed  in 

J^»*-*»^^      any  action. 

lidied.   ^    '  ^^  actions  of  debt,  or  simple  contract,  other  than  on  bills  of  ex- 

change and  promissory  notes,  the  defendant  may  plead,  that  *'  he 
never  was  indebted  in  manner  and  form  as  in  the  declaration 
alleged,"  and  such  plea  shall  have  the  same  operation  as  the  plea  of 
non  assumpsit  in  indebitatus  assumpsit;  and  all  matters  in  confes- 
sion and  avoidance  shall  be  pleaded  specially,  as  above  directed  in 
actions  of  assumpsit.  ___^ 

Smedley  v.  Joyce,  M.  T.  1835.  Ex.     2  C,  M.  ^  R.  721;  S.  C. 

42).P.C.421;  S.C.  1  T.^O.Si. 

And  **  nererdid  In  debt,  the  defendant  pleaded  that  he  never  did  owe  to  the  plain- 
owe"  la  a  bad  tiff  the  said  sum  of  300/.,  as  in  the  declaration  alleged,  or  any  part 
P  thereof,  in  manner  and  form,  &c.;  and  of  this  he  puts  himself  upon 

the  country.     Demurrer,  because,  according  to  the  Rides  of  Hilary 
Term,  4  Will.  4,  the  plea  should  have  alleged  that  the  defendant 
never  was  indebted  in  manner  and  form,  &c. 
The  Court  gave  judgment  for  the  plaintiff. 

*  Where  the  defendant  obtained  a  verdict  satisfactory  to  the  Judge,  the  Court 
refbied  an  application  at  the  instance  of  the  plaintiff  to  stay  the  judgment  until 
trial  of  another  action  under  similar  circumstances  pending,  and  which  had  heen 
withdrawn  from  the  cause  list,  with  a  view  to  obtain  additional  evidence.  (Kii/e» 
Dublin  Steam  Packet  Company,  E.  T.,  1840,  Ex.,  8  D.  P.  C.  402 ;  S.  C.  6  M. 
&  W.  77;  abridg.  ante,  tit.  Judgment), 
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Edginton  r.  Town,  M.T.  1827.  C.  P.     I  M.  1^  P.  276. 

The  plea  nil  debet  concluded  that  the  defendant  did  not  owe  the  But  jndgment 

said  sum  of  10/.  above  demanded,  being  the  damages,  and  not  the  cannot  be  signed 

sum  demanded,  and  the  plaintiff  signed  judgment  as  for  want  of  plea.  2J^o*^^i^f 

The  Court  set  it  aside,  but  without  costs,  and  on  an  undertaking  to  does  not  owe 

bring  no  action.  the  damages. 

Cousins  v.  Paddon,  M.  T.  1835.  Ex.    2  C,  M.  f  E.  547. 

To  an  action  of  debt  for  goods  sold,  and  work  and  labour,  the  de-  Under  nnn- 

fendant  pleaded  nunquam  indebitatus.     On  a  question  arising  as  to  quam  indebita- 

what  &cts  might  be  given  in  evidence  under  that  plea —  ****  ***£S?"k' 

Parke,  B.,  said,  Tfiie  old  law  certainly  permitted  the  defendant  ^Jd^^JJ^^^^ 
to  avail  himself,    on  the  general  issue  pleaded  to  an  indebitatus  aochasoon- 
ooont,  of  the  defence  that  the  work  was  improperly  done,  or  the  tracted  for,  or 
goods  delivered  not  such  as  were  contracted  for;  and  we  think  the  ^^  work  not 
late  Rules  have  not  introduced  any  alteration  in  this  respect.     The  fJ^^^^'^rtitrfOT 
defendant  is  entitled,  under  the  plea  of  nunquam  indebitatus  to  an  work  and  la- 
action  for  the  price  of  goods  sold  and  delivered,  &c.,  to  shew  either  bour. 
that  there  was  no  sale  or  delivery,  or  none  such  as  to  make  him 
liable  on  the  contract;  so  also,  in  an  action  for  work  and  labour  and 
materials,  to  shew  that  the  work  done,  or  materials  provided,  were 
not  soch  as  to  render  him  liable  to  pay  for  them  under  the  contract; 
and  then  he  opens  his  liability  to  pay  on  a  contract  of  another  de- 
scription, namely,  on  a  quantum  meruit. 


Edmunds  r.  Harris,  M.  T.  1834.  K.  B.    4  N.  ^  M.  182;  setnble 
overruled,  Brom field  v.  Smith,  IM,^^.  542,  past,  p.  23,  n. 

In  an  a<;tion  of  debt,  for  goods  sold  and  delivered,  the  defendant  Bat  cannot 

pleaded  nimquam  indebitatus.  it*  has  been 

The  Court  held,  that  he  could  not  give  in  evidence,  under  this  ^'^f*^ 

p]ea»  that  the  goods  were  sold  on  credit  which  had  not  expired.  expired.    ^^ 


Nolle  ^vose^ttu 


BuLMR  V.  Mapp,   E.  T.    1834.     C.  P.      10  Binff.  391;    S.  C. 

4  M.^  Scott,  258. 

In  debt  for  penalties  concluding  to  the  plaintiff's  damage,  de-  There  can  be  no 

murrer  to  the  whole  declaration  for  so    concluding,  and  for  not  nol.  pros,  as  to 

shewing  whether  the  plaintiff  proceeded  in  person  or  by  attorney —  ^!1^!!S^'  ^^ 

The  Court  refused  to  allow  the  plaintiff  to  enter  a  nolle  pros,  as  to  Snademnfrer*^ 
the  damages,  and  proceed  with  the  demurrer. 

*  Bat,  where  a  Terdict  was  taken  against  several  defendants,  after  a  commnni- 
eitum  to  one  that  no  evidence  would  be  given  against  hinif  as  he  would  be  wanted 
as  a  witness  for  the  plaintiff,  the  Court  directed  a  nolle  pros.,  although  the  as- 
Bfiwe  of  the  plaintiff  became  insolvent.  (Bloomfield  t.  Blake,  M.  T.,  1833,  Ex., 
2D.P.C.237). 

To  a  declumtton  for  goods  sold  and  delivered,  the  defendant  pleaded,  first, 
GMept  as  to  65/.  1«.  6d,,  non  assumpsit;  as  to  27/.  lSt,2d.,  part  of  the  last-men- 
tioDed  sum,  payment  before  action  brought ;  as  to  18/.,  farUier  parcel  of  the  said 
,  payment  into  Court  of  that  amount;  as  to  the  residue,  a  set-off.  The  pUiin- 
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NON  ASSUMPSIT. 


A  nol.  pros,  is  a 
bar  to  a  fature 
actiOD* 


Under  8  Elix.| 
bankrupt  de- 
fendant not  en- 
titled to  costs. 


Bat  by  3  & 
4  WiU.  4,  a 
nol.  pros,  en- 
tered as  to  one 
of  several  de- 
fendants, 


Boi¥DEN  V.  HoRNE,  M.  T.  1831.  C.  p.     7  Bing.  714. 

The  plaintiff  on  a  declaration  containing  several  counts,  after  the 
defendant  had  suffered  judgment  by  default,  entered  upon  the  record 
a  nol.  pros,  to  some  of  the  counts,  and  afterwards  commenced  an 
action  on  the  subject  to  which  such  counts  were  applicable. 

The  Court  held,  that  such  nol.  pros,  after  judgment  was  equiyalent 
to  a  retraxit  and  a  bar  to  any  future  action. 


or  one  of  sere- 
ral  ooants,  en- 
titles him  to 
his  costs. 


Booth  r.  Midolecoat,  T.  T.  1830.   C.  P.     6  Btj^.  445. 

In  an  action  of  contract,  one  defendant  having  pleaded  his  bank- 
ruptcy, the  plaintiff  entered  a  nolle  prosequi  as  to  him. 

The  Court  held,  that  such  defendant  was  not  entitled,  under 
8  Eliz.  c.  2,  to  his  costs.         

By  3  &  4  Will.  4,  c.  42,  s.  22,  it  is  enacted,  **  That,  where  seve- 
ral defendants  shall  be  made  defendant  in  any  personal  action,  and 
any  one  or  more  of  them  shall  have  a  nolle  prosequi  entered  as  to 
him  or  them,  or  upon  the  trial  of  such  action  shall  have  a  verdict 
pass  for  him  or  them,  every  such  person  shall  have  judgment  for 
and  recover  his  reasonable  costs,  unless,  in  the  case  of  a  trial,  the 
Judge  before  whom  such  cause  shall  be  tried  shall  certify  on  the  re- 
cord under  his  hand  that  there  was  a  reasonable  cause  for  making 
such  person  a  defendant  in  such  action." 

By  sect.  33,  it  is  enacted,  "  That,  where  any  nolle  proseqni  shall 
have  been  entered  upon  any  count,  or  as  to  part  of  any  decuuration, 
the  defendant  shall  be  entitled  to  and  have  judgment  for,  and  reco- 
ver his  reasonable  costs  in  that  behalf.*' 


Under  the  plea 
of  non  assump- 
sit* defendant 


See  tits.  Contract — Goods  aold — Pleas — fFork  and  Labour, 


Cousins  v.  Paddon,  M.  T.  1835.   Ex.     2  C,  M.  f  R.  547. 

In  this  case,  Parke,  B.,  said,  before  the  new  Rules  the  law  permitted 
the  defendant  to  avail  himself,  on  the  general  issue  pleaded  to  an  inde- 
bitatus count,  of  the  defence  that  the  work  was  improperly  done,  or 

tiff  replied,  accepting  the  18/.  in  satisfiM^tion,  &c.,  taking  no  notice  of  tha 
other  pleas.  Tlie  Coart  gave  leave  to  the  defendant  to  sign  a  judgment  of  noL 
pros,  unless  the  plaintiff  amended  his  replication  on  payment  of  costs,  or  con- 
sented to  taxation  of  costs,  as  upon  a  nolle  pros.,  in  respect  of  the  unanswered 
pleas.    (Topham  v.  Kidmore,  T.  T.,  1837,  K.  B.,  5  D.  P.  C.  676). 

Trespass ;  pleas,  first,  not  goilty,  second,  a  justification.  Replication  and  new 
assignment.  Demurrer  to  replication  and  new  assignment.  15/.  damages  on 
first  issue,  and  nominal  damages  on  the  second.  The  plaintiff  entered  a  nol.  pros, 
to  the  new  assignment,  and  obtained  judgment  on  demurrer.  The  Court  set  aside 
the  nol.  pros.     {Siroiher  ▼.  RandertoHt  M.  T.,  1836,  B.  C,  5  D.  P.  C.  280). 

Where  a  nolle  proseqni  is  entered  on  a  plea,  going  to  the  whole  cause  of  action, 
the  defendant  is  entitled  to  judgment  upon  the  whole  record.  (Pe/ert  ▼.  Cfroff, 
M.  T.,  1838,  C.  P.,  6  Scott,  897). 

*  By  Rule  H.  T.,  4  Will.  4,  K.  B.,  C.  P.,  and  Ex.,  it  is  ordered,  that,  in  all 
actions  of  assumpsit,  except  on  bills  of  exchange  and  promissory  notes,  the  plea 
of  non  assumpsit  shall  operate  only  as  a  denial  in  fact  of  the  express  contract  or 
promise  alleged,  or  of  the  matters  of  fact  from  which  the  contract  or  promise 


NON  EST  FACTUM,  PLEA  OF.  Sa 

the  goods  delivered  not  such  as  were  contracted  for;  and  we  think  may  shew  the 
the  late  Rules  have  not  introduced  any  alteration  in  this  respect,  goods  were  not 
The  defendant  is  entitled,  under  the  plea  of  non  assumpsit  to  an  J^t^Jfo^^o, 
action  for  the  price  of  goods  sold  and  delivered,  &c.,  to  shew,  either  the  work  badly 
that  there  was  no  sale  or  delivery,  or  none  such  as  to  make  him  done,  &c. 
liable  on  the  contract;  so  also,  in  an  action  for  work  and  labour 
and  materials,  to  shew  that  the  work  done  or  materials  provided 
were  not  such  as  to  render  him  liable  to  pay  for  them  under  the 
contract,  and  then  he  opens  his  liability  to  pay  on  a  contract  of 
another  description,  namely,  on  a  quantum  meruit. 


Non   est  ipactum,  Pea  of*.      See  ante,  tits.  Bond— Co* 

venant — Deed. 


alleged  may  be  implied  by  law.  Ex.  gr.  In  an  action  on  a  warranty,  the 
plea  will  operate  as  a  denial  of  the  fact  of  the  warranty  having  been  given  npon 
die  alleged  consideration,  but  not  of  the  breach ;  but,  in  an  action  on  a  policy  of 
tnsnnnoe,  of  the  snbscription  to  the  alleged  policy  by  the  defendant,  but  not  of 
the  interest,  of  the  commencement  of  the  risk,  of  the  loss,  or  of  the  alleged  com- 
pfianoe  with  warranties.  In  actions  against  carriers  and  other  bailees  for  not  de- 
uvering  or  not  keeping  goods  safe,  or  not  returning  them  on  request,  and  in 
actioDS  against  agents  for  not  aocountlng,  the  plea  will  operate  as  a  denial  of  any 
ciprcaa  oontrBct  to  the  effect  alleged  in  the  declaration,  and  of  such  bailment  or 
employmeDt  as  would  raise  a  promise  in  law  to  the  effect  alleged,  but  not  of  the 
breach.  In  an  action  of  indebitatus  assumpsit  for  goods  sold  and  delivered,  the 
plea  of  non  assumpsit  will  operate  as  a  denial  of  the  sale  and  delivery  in  point  of 
fact ;  in  the  like  action  for  money  had  and  received,  it  will  operate  as  a  demal  both 
of  the  receipt  of  the  money  and  of  the  existence  of  those  facts  which  make  such 
receipt  bv  the  defendant  a  receipt  to  the  use  of  the  plaintiff.  2nd.  In  aU  actions 
upon  bills  of  exchange  and  promissory  notes  the  plea  of  non  assumpsit  shall  be 
inadmissible.  Under  the  general  issue  in  assumpsit  for  goods  sold,  the  defend- 
ant may  be  allowed  to  shew  that  they  were  sold  on  a  credit  not  expired.  (Broom* 
fiM  T.  AsN'M,  E.  T.  1836,  Ex.,  1  M.  &  W.  542 ;  S.  C.  1  T.  &  6.  929.  See 
Mamde  v.  Negham,  3  M.  &  W.  502).  So,  under  the  general  issue  in  assumpsit 
the  defendant  may  shew  that  the  contract  was  subject  to  conditions  which  have 
not  been  complied  with.  (Alexander  y.  Gardner ^  H.  T.  1835,  C.  P.,  5  Scott, 
281 ;  S.  C.  1  Bing.  N.  S.  671 ;  3  D.  P.  C.  146). 

If,  in  an  action  on  a  guarantie  for  payment  of  goods  to  be  supplied  to  A.,  the 
plaintiff  aver  that  goods  were  suppUed  to  A.,  and  the  defendant  plead  non 
assomprit,  this  admits  the  supply  of  the  goods  to  A.,  and  no  proof  is  required  in 
support  of  the  averment,  and  the  plaintiff  need  not  give  any  evidence  that  the 
goods  were  supplied,  except  with  a  view  of  shewing  the  amount  of  damages* 
(Tayior  ▼.  Hmuy,  H.  T.  1835,  N.  P.,  7  C.  &  P.  30). 

In  asaompsit  on  an  executory  consideration,  which,  in  the  dedaration,  was 
sUeged  to  have  been  performed : — Held,  that  it  could  not  come  into  question  on 
the  general  issue,  but  that,  if  the  defendant  meant  to  insist  that  any  part  of  the 
oonrideration  was  unperformed,  the  point  should  have  been  raised  on  the  plead- 
ugs.  (Oibaon  v.  HarrU,  1837,  N.  P.,  8  C.  &  P.  378;  S.  P.  Panenger  v. 
Brooke,  T.  T.  1834,  C.  P.,  1  Bing.  N.  S.  587 ;  S.  C.  1  Scott,  560).  In  assumpsit 
for  timber  bargained  and  sold : — Held,  that,  if  there  were  a  false  representation 
of  its  quality,  it  must  be  specially  pleaded ;  and  that  if,  upon  the  issue  whether 
tfie  timber  was  sound  or  not,  that  word  have  a  technical  meaning  in  the  timber 
trade,  evidence  of  its  meaning  by  the  custom  of  the  timber  trade  was  admissible. 
(Woodhtmet  v.  Swift,  1836,  N.  P.,  7  C.  &  P.  310).  Before  Rule  T.  T.  1  Vict., 
payments  which  did  not  amount  to  a  bar  to  the  action,  but  merely  to  reduce  the 
pwntiff's  demand,  need  not  have  been  specially  pleaded,  but  might  be  given  in 
cndence  in  mitigation  of  damages  under  a  plea  of  non  assumpsit. '  (Lediard  v. 
BoacAitfr,  H.  T.  1835,  N.  P.,  7  C.  &  P.  1 ;  S.  P.  Shirley  v.  Jacobs,  E.  T.  1835, 
C.  P.,  7  C.  &  P.  3,  n. ;  see  post,  tit.  Payment). 

*  By  Rule  H.  T.,  4  Will.  4,  it  is  ordered,  that,  in  debt  on  specialty  or  oovep* 
iBt,  the  plea  of  non  est  Uctam  shall  operate  as  a  denial  of  the  execution  of  the 
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NONJOINDER. 


See  tit.  Coverture. 


By3&4Wm.4, 
the  plea  miut 
shew  that  the 
party  is 
within  the  ja- 
riadiction  of 
the  Court,  and 
be  snpported 
by  affioavit. 

The  plaintiff 
may  reply  his 
baxikmptcy, 
&c. 

Sect.  10  re- 
gulates the  sub- 
sequent pro- 
oeediugs,  and 
gives  costs. 


The  affidavit 
must  shew  the 
party  to  be  a 
co-contractor 
down  to  the 
time  laid  in  the 
declaration. 


On  a  plea  of 
non -joinder, 


By  3  &  4  Will.  4,  c.  42,  s.  8,  it  is  enacted,  '<  That  no  plea  in 
abatement  for  the  non-joinder  of  any  person  as  a  co-defendant  shall 
be  allowed  in  any  court  of  common  law,  unless  it  shall  be  stated  in 
such  plea  that  such  person  is  resident  within  the  jurisdiction  of  the 
Court,  and  unless  the  place  of  residence  of  such  person  shall  be 
stated  with  convenient  certainty  in  an  affidavit  verifying  such  plea.'* 

By  sect.  9,  it  is  enacted,  "  That  to  any  plea  in  abatement,  in  any 
court  of  law,  of  the  non-joinder  of  another  person,  the  plaintiff  may 
reply,  that  such  person  has  been  discharged  by  bankruptcy  and  cer- 
tificate, or  under  an  act  for  relief  of  insolvent  debtors." 

By  sect.  10,  it  is  enacted,  ''  That  in  all  cases  in  which,  after  such 
plea  in  abatement,  the  plaintiff  shall,  without  having  proceeded  to 
trial  upon  an  issue  thereon,  commence  another  action  against  the 
defendant  or  defendants  in  the  action  in  which  such  plea  in  abate* 
ment  shall  have  been  pleaded,  and  the  person  or  persons  named  in 
such  plea  in  abatement  as  joint  contractors,  if  it  shall  appear  by  the 
pleadings  in  such  subsequent  action  or  on  the  evidence  at  the  trial 
thereof,  that  all  the  original  defendants  are  liable,  but  that  one  or 
more  of  the  persons  named  in  such  plea  in  abatement,  or  any  sub- 
sequent plea  in  abatement,  are  not  liable  as  a  contracting  party  or 
parties,  the  plaintiffs  shall  nevertheless  be  entitled  to  judgment,  or 
to  a  verdict  and  judgment,  as  the  case  may  be,  against  the  other 
defendant  or  defendants  who  shall  appear  to  be  liable;  and  every 
defendant  who  is  not  so  liable  shall  have  judgment,  and  shall  be 
entitled  to  his  costs  as  against  the  plaintiff,  who  shall  be  allowed 
the  same  as  costs  in  the  cause  against  the  defendant  or  defendants 
who  shall  have  so  pleaded  in  abatement  the  non-joinder  of  such  per- 
son, provided  that  any  such  person  who  shall  have  so  pleaded  an 
abatement  shall  be  at  liberty,  on  the  trial,  to  adduce  evidence  of  the 
liability  of  the  defendants  named  by  him  in  such  plea  in  abatement.'* 


Dobbin  v.  Wilson,  H.  T.  1834.  K.  B.     3  N.  ^  M.  260. 

An  affidavit  in  support  of  a  plea  in  abatement,  for  non-joinder  of 
a  contractor,  merely  alleged  that  they  were  partners  at  the  period 
during  which  the  cause  of  action  stated  in  the  special  counts 
accrued. 

The  Court  held  it  insufficient,  as  it  ought  to  have  shewn  that 
they  continued  such  down  to  the  time  laid  in  the  common  counts. 

See  Newton  v.  Verheke,  I  T.  ^  J.  362. 


Db  Mautort  v.  Saunders,  T.  T.  1830.  K.  B.     1  B.  ^Jd.  398, 
overruling  Dubois  v.  Ludert,  5  Taunt,  609. 

In  an  action  upon  a  bill  drawn  upon  and  accepted  by  the  defend- 
ants, in  the  name  of  S.  &  Co.,  and  on  a  plea  in  abatement  of  the 

deed  in  point  of  fact  only,  and  all  other  defences  shall  be  specially  pleaded,  in- 
cluding matters  whidi  make  the  deed  absolately  void,  as  well  as  those  which 
make  it  voidable. 
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non-jomder  of  two  other  partners,  who  resided  abroad  where  the  bill  the  qnertkm  is, 
was  drawn —  with  whom  the 

The  Court  held,  that  the  jury  were  properly  directed  to  say  ?f^*^^ 
whether  the  plainUff,  when  he  took  the  bill,  had  any  reason  to 
know  that  the  latter  were  partners  in  the  house  in  which  it  was 
drawn,  and  if  not,  to  find  for  the  plaintiff.  Upon  such  a  plea  the 
only  question  is,  with  whom  the  contract  was  made.  If  a  party 
contract  with  two,  he  may  sue  them  only;  if,  after  the  contract  is 
made,  he  disoovers  that  they  had  a  secret  partner,  who  had  an  in- 
terest in  the  contract,  he  is  at  liberty  to  sue  the  latter  jointly  with 
them,  but  he  is  not  bound  so  to  do. 


EwsR  V.  Ambrose,  H.  T.  1825.  K.  B.    3  ^.  ^  C.  746;  S.  C. 

5  D.  ^  R.  629. 

Upon  a  plea  in  abatement  for  the  non-joinder  of  a  third  party.  An  axuwer  in 
and  issue  thereon,  the  defendant  called  that  party  as  a  witness  Chancery'of 
to  support  the  plea,  who  denied  ever  having  been  a  partner,  but  ?'?£J'?^ "®* 
admitted  that,  by  articles  prepared,  but  not  executed,  he  was  to  ^i^enoe  to^ 
have  been  one,  and  that  he  had  drawn  cheques  and  received  large  eetabliah  the 
sums  on  account  of  the  firm,  but  that  the  profits  were  received  by  <>ct  of  pvtner- 
the  others  only.    The  defendants  then  proposed  to  read  his  answer  "^P* 
to  a  bill  filed  against  them  for  a  dissolution  of  the  partnership,  and 
offered  witnesses  to  prove  facts  alleging  a  partnership,  which,  being 
objected  to  as  contraidicting  defendant's  own  witness — 

The  Court,  upon  the  points  being  reserved,  held  that  such  an- 
swer was  not  admissible  to  prove  generally  that  the  witness  was 
not  worthy  of  credit,  nor  to  prove  substantively  the  partnership, 
although,  perhaps,  it  might  be  admissible,  if  its  only  effect  were  to 
shew  that,  as  to  a  particular  fact,  sworn  by  the  witness  at  the  trial, 
he  was  mistaken*  ___^ 

Hii-t  V.  White,  M.  T.  1839.    C.  P.     8  D.  P.  C.  13;  S.  C. 

6  Bing.  N.  S.  23,  26. 

In  an  action  for  work,  &c.,  against  A.,  B.,  and  C,  plea,  that  the  if  no  pait  be 
promises  were  made  jointly  with  D.;  and  by  the  particulars  and  against  the  de- 
evidence,  it  appeared  that  no  part  was  against  the  three  defendants,  ^°|^*°y  "f 
but  part  for  some  only,  and  the  rest  for  the  four.  ^dUbeenti^ 

The  Court  held,  that  part  of  the  demand  being  against  the  to  judgment, 
defendants  only  together,  the  plea  was  an  answer  to  the  action,  and 
the  defendants  entitled  to  the  verdict. 


Non  obstante  htvttHtto,  3ftag;mtnt  ot 

See  particular  titles,  according  to  subject-matter. 


Flummer  v.  Lee,  T.  T.  1837.  Ex.    5  D.  P.  C.  755;  S.  C.  2  If. 

f  W.  495. 

In  debt  on  award,  the  plea,  not  confessing  the  action,  ndsed  an  If  an  immate- 
immaterial  issue,  which  the  jury  found  for  the  defendant.  "*1  i**"*  ^ 

The  Court  held,  that  the  proper  course  was  to  award  a  re-pleader,  ^^'^^  ^^  ***• 
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defendant,  a 
repleader  may 
be  awarded  in- 
stead of judg- 
ment non  ob- 
stante Tere- 
dicto*. 


On  judgment 
non  obstante 
veredicto  y  nei- 
ther party  en- 
titled to  costs. 
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and  not  give  judgment  non  obstante  veredicto.  So»  where  there  are 
several  pleas  and  issues  taken,  but  the  action  is  confessed  in  nonei 
if  one  be  immaterial  the  Court  may  award  a  re-pleader. 


GoooBURNE  V.  Bowman,  M.  T.  1832.  C.  P.     9  Bing.  667;  S.C. 

3  3f.  ^  Scott,  65. 

On  motion  for  judgment  non  obstante  veredicto — 
The  Court  held,  when  immaterial  issues  are  found  for  the  defend- 
ant,  but  judgment  afterwards  entered  for  the  plaintiff  non  obstante 
veredicto,  neither  was  entitled  to  the  costs  of  those  issues. 


Non  ^xoa,,  Sfnlrgment  ot 

L  FOR  WANT  OF  DECLARING,  OR  ENTERING  THE 
ISSUE,  p.  26. 

II.  FOR  WANT  OF  REJOINDER,  p.  26. 

III.  FOR  WANT  OF  DELIVERY  OF  PARTICULARS  OF 

DEMAND,  p.  27. 

IV.  IN  CASE  OF  PAYMENT  OF  MONEY  INTO  COURT, 

p.  27. 

V.  IN  CASE  OF  BANKRUPTCY,  p.  28. 
VI.  WHEN  TO  BE  SIGNED,  p.  28. 

VII.  COSTS  ON,  p.  28. 

VIII.  OF  THE  JUDGMENT,  p.  29. 

IX.  SETTING  ASIDE,  p.  29. 


I.  FOR  WANT  OF  DECLARING,  OR  ENTERING  THE 

ISSUEf. 

II.  FOR  WANT  OF  REJOINDER^. 


*  Where  judgment  was  given  by  the  Court  for  the  plaintiff  in  trespass,  non 
obstante  Teredicto: — Held,  that  he  might  have  his  writ  of  inquiry  wiUiont  apply- 
ing to  the  Court.    {Shephard  ▼.  HalU,  H.  T.  1834,  B.  C,  2  D.  P.  C.  453). 

t  Only  one  demand  of  dedaration  is  necessary ;  and  therefore,  if  the  plaintiff 
obtains  ftirther  time  to  declare,  the  defendant  wOl  be  entitled  to  sign  a  non  pros, 
at  the  expiration  of  the  last  order  for  time.  (Teuton  ▼.  Gant,  T.  T.  1836,  B.  C, 
5  D.  P.  C.  153).  A  non  pros,  for  not  entering  the  issue  pursuant  to  rule  is  irre- 
gular after  notice  of  trial.  (Howell  y.  Jaeobe,  H.  T.  1836,  B.  C,  5  D.  P.  C.  394). 

t  Although  a  defendant  is  under  terms  to  rejoin  gratis,  and  take  short  notice 
of  trial,  the  plaintiff  cannot  sign  judgment  of  non  pros,  for  want  of  a  rejoinder, 
unless  a  demand  for  that  purpose  has  been  made.  {Seaton  ▼.  Skey,  £.  T.  1835, 
B.  C,  3  D.  P.  C.  537). 
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in.  POR  WANT  OF  DELIVERY  OF  PARTICULARS  OF 

DEMAND. 

SiriTON  9.  Clark,  E.  T.  1832.  C.  P.     8  Bing.  165;  S.  C.  I  M.^ 

Scott,  271. 

On  motion  to  set  aside  judgment  of  non  pros.-^  Hie  omisiion  to 
The  Court  held,  that  the  omission  to  deliver  particulars  mider  a  dcjiTcr  a  parti- 
Judge's  order  is  not  a  ground  for  signing  judgment  of  non  pros. ;  the  ~^^  ^ 
penalty  is  only  a  stay  of  proceedings. 


BuRGssB  9.  SwAYNB,  M.  T.  1827.  K.  B.    7  B.^  C.  485. 

An  order  ohtained  by  a  defendant  for  particulars  of  the  plaintiffs  The  defendant 
demand,  and  for  a  stay  of  proceedings  until  their  delivery —  ahoold  abandoa 

The  Court  held  it  was  binding  on  the  defendant,  as  well  as  on  the  ^?^^  ^^ 
plsintiff,  so  far  as  regards  a  stay  of  ]M'oceedings.     If  the  defendant  ^^'^      "' 
viah  to  press  on  the  cause,  he  must  either  give  notice  that  he  aban- 
dons the  order  for  particulars,  or  apply  for  an  order  that  they  be 
deUrered  within  a  limited  time,  and  that,  in  default  of  their  delivery, 
the  defendant  may  he  at  liberty  to  non  pros,  the  action. 


IV.  IN  CASE  OF  PAYMENT  OF  MONEY  INTO  COURT. 

Emmett  9.  Standsn,  £.  T.  1837.  Ex.     6  D.  P.  C.  591 ;  S.  C. 

SM.^fF.  497. 

In  debt  for  751.,  on  ^e  counts  for  15/.  each,  and  giving  credit  where  plaintiff 
for  102.  concluded  for  a  balance  of  65/.,  the  particulars  giving  credit  replies  that  he 
also  for  10/.,  and  stating  a  baknce  of  12/.  1 U.  6d.  as  due,  to  which  »  satisfied  on 
the  defendant  pleaded,  first,  nunq.  indeb.,  except  as  to  10/.  ld«.,  ^'il^^covuti 
parcel,  &c. ;  secondly,  as  to  10/.,  other  parcel,  payment  before  action  defendant  ii 
brought;  and  thirdly,  payment  of  that  sum  into  Court  in  discharge  entitled  to  judg* 
of  the  cause  of  action  in  the  declaration  mentioned.    Replication,  "b^^  ^^  ^^^ 
that  pUdntiff  accepted  the  said  sum  of  10/.  13».  in  satisfaction  o£  ^p°^ 
the  causes  of  action,  and  tased  his  costs. 

The  Court  held,  that  the  defendant  was  entitled  to  sign  jadg- 
ment  of  non  proa,  as  to  other  pleas. 


CoATxs  9.  Stbtens,  E.  T.  1835.  Ex.     2  C,  If.  f  J?.  1 18;  S.  C. 

3  D.  P.  C.  784. 

In  assumpsit  for  SOL,  the  defendant  pleaded,  first,  payment  of  Semble  eon- 
27/.  into  Court,  and  nothing  further  due;  2ndly,  non  assumpsit,  ex-  tra^* 

*  To  a  dednration  for  goods  sold  and  defivered,  the  defendant  pleaded,  let, 
ooept  aa  to  65/.  It.  6d,,  non  assampiit ;  ai  to  271.  18«.  2d.,  part  of  the  last- 
Bwntioned  som,  payment  before  action  brought;  as  to  18/.,  furtiier  parcel  of  the 
■id  som,  payment  into  Court  of  that  amount ;  as  to  the  residue,  a  set-off.  The 
plsintiff  reidied,  accepting  the  18/.  in  satisfaction  &c,  taking  no  notice  of  the 
other  pleas.  Tba  Court  gave  leave  to  the  defendant  to  sign  judgment  of  non 
pros,,  xaaltm  the  plaintiff  amended  his  replication,  on  payment  of  costs,  or  con- 
KBted  to  taxation  of  costs  as  upon  a  nol.  pros.,  in  respect  of  the  unanswered 
plcss.    {Tbpkam  t.  Kidmore,  T.  T.  1837,  B.  C,  5  D.  P.  C.  676). 
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cept  as  to  27 1»;  Srdlj,  payment  of  10/.  before  action;  and  lastly,  as 
to  all  except  27L,  a  set-off    The  plaintiff  replied,  that  he  accepted  * 
the  sum  paid  in  discharge,  and  was  satisfied. 

Held,  that  the  defendant  could  not  sign  judgment  of  non  pros,  as 
to  other  pleas. 


V.  IN  CASE  OF  BANKRUPTCY. 

Baker  v.  Morrky,  M.  T.  1827.  C.  P.     I  M.  ^  P.  138. 

Where  bank-  The  defendant,  an  uncertificated  bankrupt,  being  arrested,  justi- 

ruptcy  18  plead-  fied  bail,  and  pleaded  the  general  issue,  and  the  cause  was  set  down 
^  ?^  ^^  ^o'  trial;  but  having  subsequently  obtained  his  certificate,  he  pleaded 
plaintiff  discon-  ^^  P^^^  darrein  continuance,  whereupon  the  record  was  withdrawn, 
tinne, judgment  and  the  action  discontinued;  and  the  defendant,  having  ruled  the 
of  non  pros.  plaintiff  to  reply,  signed  judgment  of  non  pros,  against  him  for  want 
cannot  be  of  replication. 

^     '  The  Court  set  aside  the  judgment  without  costs. 


VI.  WHEN  TO  BE  SIGNED*. 


VII.  COSTS  ON. 

MicRLAM  ff.  Bate,  M.  T.  1828.  K.  B.     S  B.  ^  C.  642. 

After  demtirrer       By  4  Jac.  1,  C.  3,  it  is  enacted,  "  That  if  any  person  shall  com- 

to  a  plea  in        mence  any  action  in  any  court  wherein  the  plaintiff  or  defendant 

abatement,  the  njjgiit  have  costs,  in  case  judgment  shall  be  iriven  for  him,  and  the 
defendant  18  not      ,9   ..^     ^  •'i    ^  ..   j         ^         j-  -.  'a 

entitled  to  costs  P^^^i^tiff  after  appearance  be  nonsuited,  or  a  verdict  pass  against 
of  the  jndg-  him,  then  the  defendant  shall  have  his  costs."  Upon  demurrer  to 
ment  of  non  a  plea,  the  plaintiff  omitted  to  enter  the  issue  upon  record.  Judg- 
P"^'  ment  of  non  pros,  was  signed  by  the  defendant  for  not  entering  the 

issue.     The  defendant's  attorney  applied  for  costs  of  judgment  of 
non  pros.,  which  the  plaintiff  refused  to  pay. 

Per  Cfir.— As  the  plaintiff  would  not  have  been  liable  to  pay  if 
the  Court,  after  argument  against  him,  had  given  judgment  against 
him,  we  think  he  ought  not  to  be  subject  to  costs  by  reason  of  his 
having  omitted  to  enter  the  issue,  and  thereby  rendered  expense 
unnecessary. 

*  Judgment  of  non  pros,  for  not  declaring  cannot  be  signed  before  the  end  of 
the  term  next  after  an  appearance  is  entered.  {Fo$ter  v.  Pryme,  E.  T.  1841,  Ex., 
9  D.  P.  C.  749).     So,  in  an  action  against  several  defendants,  a  judgment  of  non 

Sros.  cannot  be  signed  until  all  have  appeared.  (Palmer  v.  FeUtelf  E.  T.  1834, 
I.  C,  2  D.  P.  C.  507).  The  defendant  entered  an  irregular  appearance  within 
the  eight  days ;  the  plaintiff  gave  him  notice  of  the  irregularity,  and  he  promised 
to  examine  and  correct  it,  but,  instead  of  doing  so,  entered  a  new  appearance  in  the 
next  term  in  a  fresh  book,  and  demanded  a  declaration ;  and  tlie  plaintiff  not  de- 
claring in  due  time,  the  defendant  signed  judgment  of  non  pros.  The  Court  held, 
that  the  irregular  appearance  might  have  been  corrected  in  the  book,  and  set  aside 
the  judgment  of  non  pros. ;  the  costs  to  be  costs  in  the  cause.  {Baie  v.  Bolton  ^ 
T.  T.  1835,  Ex.,  2  C,  M.  &  R.  365 ;  S.  C.  4  D.  P.  C.  160 ;  S.  C.  1  T.  &  6. 
148). 
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VIII.  OP  THE  JUDGMENT. 

DoRDST  9.  CooK»  E.  T.  1825.    K.  B.     4  B.  ^  C.  135. 

Defendant,  having  omitted  by  mistake  to  plead  the  general  The  judgment 
issue  to  one  count,  after  replication,  had  amended;  and  plaintiff  not  ^  ^^7  ^  ^*^ 
having  replied  to  the  amended  plea,  though  ruled  to  do  so,  defendant  ^^^^^ 
had  signed  judgment  of  non  pros,  to  the  whole. 

The  Court  held  it  irregular;  it  could  only  be  signed  as  to  that 
part  of  the  suit  not  prosecuted. 


IX.  SETTING  ASIDE. 

Ariel  v.  Barrow,  T.  T.  1832.  C.  P.    8  Binff.  375;  S.  C.  1  M. 

^  Scott,  581. 

The  attorney,  in  order  to  prevent  judgment  of  non  pros,  being  Judgment  wUl 

ngned,  obtained  a  rule  to  discontinue  on  payment  of  costs,  and  gave  2**^1^  ^if"^® 

notice  of  an  appointment  to  tax  costs;  but,  upon  the  rule  expiring,  yj^^^  ^^ 

served  a  declaration.  tised  on  pay- 

The  Court,  considering  it  a  iraud  upon  the  Court,  refused  to  set  ment  of  costs*, 
aside  a  judgment  of  non  pros.,  which  had  been  signed,  except  upon 
payment  of  all  costs  incurred. 


Konsttft,  S^uHrgment  ot 


I.  WHERE  A  NONSUIT  WILL  OR  WILL  NOT  BE  AL- 
LOWED, p.  30. 

n.  RELATIVE  TO  THE  PARTY  ENTITLED  TO  DEMAND 

IT,  p.  30. 

III.  APPLICATION  FOR,  AND  OP  LEAVE  RESERVED  TO 

MOVE  FOK^  p.  31. 

IV.  OF  THE  COSTS,  p.  31. 

V.  OP  SETTING  ASIDE,  p.  31. 
VI.  NEW  TRIAL  AFTER,  p.  31. 

*  like  affidavit  to  set  aside  judgment  of  non  pros,  most  state  either  a  present 
ttsse  of  actum,  or  that  there  is  a  good  caose  of  action  on  the  merits.  {Cortes^ 
•at  T.  Hmme,  T.  T.  1833,  Ex.,  2  D.  P.  C.  134).  If  money  be  paid  after  judg- 
meot  signed,  it  cannot  be  considered  as  a  Tolontary  payment,  {fiarrati  ▼. 
Roopfr,  H.  T.  1831,  B.  C,  1  D.  P.  C.  28). 
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NONSUIT,  JUDGMENT  OV^When  Mowed. 


I.  WHE&E  A  NONSUIT  WILL  OR  WILL  NOT  BE  AL- 

LOWED. 

Anderson  e.  Shaw,  M.  T.  1825.  C.  P.    3  Bing.  290;  S.  C. 

2  C.  f  P.  85. 

TbA  non-ap-  "^HE  defendant  pleaded  a  tender,  and  paid  money  into  Court, 

pearance  of  the    which  the  plaintiff  took  out,  and  the  defendant  took  down  the  re- 
pluntiffaititlefl  cord  hy  proviso,  and  the  plaintiff  did  not  appear. 

The  Court  held,  that  the  defendant  was  not  entitled  to  a  verdict, 
hut  the  plaintiff  must  be  nonsuited. 


defendant  to  a 
nonsuit*. 


Shepherd  v.  Bishop  of  Chester,  H.  T.  1830.  C.  P.    4  If.  f 

P.  130;  S.  C.  eJBtnjr.  437. 

A  VERDICT  had  been  entered  for  the  defendant  on  two  issues, 
and  for  the  plaintiff  on  two  others,  but  which,  it  was  admitted,  could 
not  be  supported,  if  the  Court  should  be  of  opinion  that  a  variance 
was  fatal;  and  the  Judge  reserved  liberty  to  enter  a  nonsuit  accord- 
defendant,  if  80  ^^* 

reaenred.  The  Court  held,  that  the  Court  might  direct  a  nonsuit  to  be 

entered,  notwithstanding  the  issues  found  for  the  defendant. 


A  nonauit  may 
be  entered 
though  aome 
iaaaea  are 
found  for  the 


There  cannot 
be  a  yerdict  aa 
to  one  defend- 
ant, and  non- 
sait  as  to  an- 
other. 


Bat,  one  of  se- 
veral defend- 
anta  aoffering 
judgment  by 
delaalt  doea 
not  preclude  a 
nonsuit. 


II.  RELATIVE  TO  THE  PARTY  ENTITLED  TO  DEMAND  IT. 

Revell  r.  Browne,  T.  T.  1828.  C.  P.     2  M.  fy  P.  18. 

The  plaintiff,  by  deed,  assigned  all  his  property  in  trust  for  the 
payment  of  his  debts.  The  defendants,  as  the  agents  or  servants, 
and  by  the  command  of  the  trustees,  forcibly  entered  and  took  pos- 
session of  a  chapel  (part  of  the  estate)  in  which  the  plaintiff  was 
occasionally  in  the  habit  of  preaching,  and  the  key  of  which  he  held 
at  the  time,  not,  however,  as  a  symbol  of  possession,  but  merely 
to  enable  him  to  preach  there.  In  trespass  for  the  breaking  and 
entering — 

The  Court  held,  in  an  action  against  several  joint  defendants,  if 
one  of  them  have  a  verdict,  the  plaintiff  cannot  be  nonsuited  as  to 
the  others.  _« 

Murphy  9.  Donlan,  H.  T.  1826.  K.  B.    5  B.  ^  C.  178. 

One  of  the  defendants  pleaded  the  general  issue;  the  other  suf- 
fered judgment  by  default.  On  the  trial,  the  plaintiff's  counsel, 
finding  that  he  could  not  establish  his  case,  claimed  a  right  to  be 
nonsuited.  This  was  opposed  by  the  defendant's  counsel,  on  the 
ground  that  one  of  the  defendants,  having  suffered  judgment  by  de- 
fault, there  must  now  be  a  verdict  one  way  or  the  other  as  to  the 
defendant  who  had  pleaded.  The  plaintiff,  however,  was  allowed  to 
be  nonsmted;  and,  on  a  motion  by  the  defendant  to  set  aside  the 
nonsuit,  and  enter  a  verdict  in  his  favour — 

*  A  sheriff,  or  other  judge  presiding  at  the  trial  of  an  iaaue  under  a  writ  of 
trial,  pursuant  to  3  &  4  WUL  4,  c.  42,  s.  17,  has  the  same  power  to  nonsoit  aa  a 
Judge  at  Nisi  Prius.  (Watwn  y.  Abbott,  4  Tyr.  64).  Submitting  to  a  nonsuit 
in  deference  to  the  opinion  of  the  Judge  at  the  trial,  which  opinion  is  incorrect, 
does  not  estop  the  plaintiff  from  moving  to  set  aside  such  nonsuit.  (^Alexander 
Y.  Barker,  M.  T.  1831,  Ex.,  2  C.  &  J.  133;  S.  C.  2  Tyr.  140).  A  plaintiff  cannot 
be  nonsuited  but  by  his  own  content.  (Dtwar  v.  Purday,  4  Nev.  &  M.  633 ; 
3  Ad.  &  E.  166). 
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Tlie  Court  said,  that  notwithstanding  fonner  authorities,  and  the 
practice  which  had  followed  them,  it  was  clear,  that,  in  principle, 
there  coold  be  no  distinction  between  the  present  and  the  ordinary 
case,  in  which  a  plaintiff  might  elect  to  be  nonsuited. 


in.  APPLICATION  FOR,  AND  OF  LEAVE  RESERVED  TO 

MOVE  FOR*. 

IV.  OF  THE  COSTSf. 


V.  OF  SETTING  ASIDE. 

Simpson  v.  Clayton,  T.  T.    1835.    C.  P.     2  Binff.  N.  5.  467; 

2Seott,  291. 

Aftkr  the  judge  had  commenced  summing  up,  the  plaintiff  pro-  No  ground  for 
posed  to  be  nonsuited.  letting  aside 

The  Coart  held,  that  the  new  expression  of  the  Judge's  opmion,  "S^ff^Ked 
from  time  to  time,  upon  the  eridenoe,  was  no  sufficient  ground  for  ^^^  ^^  altar^ 
setting  aside  the  nonsuit.  Judge  began 

»  nunming  np(. 

VI.  NEW  TRIAL  AFTER. 

Dewar  v.  Pvrdt,  £.  T.  1835.  K.  B.    4  N.  ^  M.  633;  S.  C. 

3  Ad.  ^  E,  166. 

Upon  the  closing  of  the  pUuntiff's  case,  the  defendant  applied  for  If  plaintiff  non- 
a  nonsuit.    The  learned  Judge  refused  to  stop  the  cause,  but  gave  ■'"**^  without 
leave  to  move  for  it;  and,  the  trial  having  proceeded,  the  jury  not  SST^iikT*^ 
i«reeing  as  to  their  verdict,  he  directed,  in  the  absence  of  t^e  flain-  ^^^ 
tSf*s  counsel,  the  plaintiff  to  be  nonsuited. 

The  Court  held,  that  the  plaintiff's  consent  to  the  future  decision 
of  the  Court,  as  to  the  nonsuit,  must  be  taken  to  have  been  given 
on  eondition  that  there  should  be  a  verdict  returned;  which  not 
having  been  done,  he  was  in  the  same  situation  as  if  he  had  given 
no  consent,  and  that  without  it  he  could  not  be  nonsuited  and  a  new 
trial  granted. 

*  If  the  coimsel  for  a  defendant  has  addressed  the  jnry  and  examined  witnesses, 
he  has  no  right  then  to  address  the  Judge  for  a  nonsnit.  {RoberU  t.  Croft ,  H.  T.» 
1856,  N.  P.,  7  C.  &  P.  376).  So,  the  Court  will  not  entertain  an  application  for 
a  Donsiiit  npon  an  objection  taken  at  the  trial,  but  not  reserved  bj  the  Judge. 
Maikmn  ▼.  Smiih,  T.  T.  1828,  £x.,  2  Y.  &  J.  426).  And  a  party  can  onlj  move 
to  enter  a  nonsnit  where  leave  has  been  given  by  the  Judge  at  the  trial.  {RieketU 
T.  Bmrmam,  H.  T.  1836,  B.  C,  4  D.  P.  C.  578). 

t  Where  the  plaintiff  had  been  nonsuited  at  the  trial,  and  a  rule  nisi  obtained 
to  set  it  aside: — Held,  that,  by  the  death  of  the  defendant  after  the  rule  obtained, 
the  sidt  abated,  the  17  Car.  2,  c.  8,  not  applying  to  cases  of  nonsuit.  {Farraine 
V.  Hm,  £.  T.  1830,  C.  P.,  4  M.  &  P.  413). 

t  Where  a  plaintiff,  of  his  own  accord,  deets  to  be  nonsuited,  he  cannot  after- 
wuds  move  to  set  aside  that  nonsuit.  {BameB  v.  Whitemmit  M.  T.  1840, 
B.  C,  9  D.  P.  C.  181).  So,  where  a  plaintiff  was  nonsuited  through  the  neglect 
of  tlie  attorney's  derk  to  attend  in  Court,  tbt  Court  refused  to  set  aside  the  non- 
suit, except  upon  the  terms  of  the  plaintiff's  attorney  paying  the  costs  occasioned 
by  the  defendant's  attendbg  to  try.  (White  v.  Sanded,  £.  T.  1835,  Ex., 
3D.P.C.798). 
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Konstttt^  SIftUrsment  as  in  taut  ot 


I.  RELATIVE  TO,  WHEN  IT  WILL  OR  WILL  NOT  BE 
ALLOWED. 

(a)  In  general,  p.  33. 

(b)  Of  the  new  rules,  p.  33. 

(c)  The  cause  must  be  at  issue,  and  of  the  entry 

OF  the  issue,  p.  34. 

{d)  Where  several  defendants,  p.  35. 

(e)  Where  a  demurrer,  p.  35. 

(/)  Where  a  new  trial,  rule   for  abandoned, 
p.  35. 

(ff)  Where  a  reference,  p.  35. 

(A)  Where  a  cause  made  a  remanet,  p.  36. 

(t)  Where  debt  and  costs  paid,  before  motion 
FOR,  p.  36. 

(J)  In  ejectment,  p.  36. 

{k)  On  writ  of  right,  p.  36. 

(/)  Where  cause  tried  before  the  sheriff,  p.  36. 

II.  RELATIVE  TO,  WHEN  TO  BE  MOVED  FOR. 

(a)  In  town  causes. 

1.  In  ffeneralf  ^.37' 

2.  Be/ore  notice  of  Trial,  p.  37. 

3.  After  notice  of  Trial,  p.  38. 

4.  In  Ejectment,  p.  39. 

(b)  In  county  causes,  p.  39. 

(c)  Before  the  sheriff,  p.  40. 

III.  RELATIVE  TO  THE  MOTION  AND  RULE  FOR,  AND 

HEREIN  OF  PLAINTIFFS  EXCUSE  FOR 
NOT  PROCEEDING. 

(a)  Of  the  motion  and  rule,  p.  40. 

(5)  Excuse  for  not  proceeding. 

1.  lUneee  o/the  Judge,  p.  41. 

2.  Illness  of  the  Witness,  p.  41. 

3.  Poverty,  p.  41. 

4.  Insolvency,  p.  42. 

5.  Special  Jury,  Rule /or,  p.  42. 

6.  Cause  not  at  Issue,  or  Action  brought  without 

plaintiff's  Consent,  or  where  Debt   and  Costs 
previously  paid,  p.  43. 

(c)  Term's  notice,  p.  43.  • 
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IV.  RELATIVE  TO  THE  AFFIDAVIT,  p.  43. 

V.  RELATIVE   TO    DISCHARGING    THE    RULE   FOR* 

AND  OF  THE  UNDERTAKING  TO  TRY, 
p.  43. 

VI.   RELATIVE  TO   MAKING  THE   RULE  ABSOLUTE, 

p.  45. 

Vn.  RELATIVE  TO  THE  EFFECT  OF  THE  RULE,  p.  45. 

VHL  RELATIVE  TO  THE  COSTS,  p.  45. 

IX.  RELATIVE  TO  SETTING  ASIDE,  p.  47. 


L  RELATIVE  TO,  WHEN  IT  WILL   OR  WILL  NOT  BE 

ALLOWED. 

(a)  In  general. 

HoNCK  V.  BoNHAM,  H.  T.  1834.    Ex.     2  C.  f  M.  430;  S.  C. 

2  D.  P.  C.  336. 

On  motion  for  judgment  as  in  case  of  a  nonsuit,  where  a  sufficient  Jadsment  wDl 
reason  is  given  why  ue  plaintiff  should  not  he  forced  on  to  trial,  as  notbe  granted 
that  the  money  has  heen  paid  and  the  action  abandoned,  the  Court  ^^^^  ^  S?^ 
will  not  eive  judgment  as  in  case  of  nonsuit,  but  leave  the  defendant  ^?for  not*^'- 
to  take  the  cause  down  by  proviso.  ing  the  canae*. 


(6)  Of  the  new  rules. 

Evans  v.  Bernard,  H.  T.  1638.  Ex.     6  D.  P.  C.  367;  S.  C. 

SM.^JF.  276. 

On  motion  for  judgment  as  in  case  of  nonsuit —  Hie  new  Rules 

The  Court  held,  that  the  new  Rules  make  no  diflerence  as  to  mov-  make  no  differ* 

ing  for  judgment  as  in  case  of  nonsuit. 


ence. 

I 

I 


*  Bnt  may  be  obtained  though  iasne  waa  jomed  aeren  yeara  preceding; 
{Cnmer  t.  Brttum,  1834,  B.  C,  4  D.  P.  C.  288) ;  or  eight  yean.  (CWr/tf  ▼. 
lUrm,  1824,  4  D.  P.  C.  600). 

If  a  plidntiff  doea  not  proceed  to  trial  poranant  to  notice  at  the  defendant'a 
nqiiert,  he  ia  not  entitled  to  judgment  aa  in  caae  of  nonsuit.  {Doe  d.  Steppim  r, 
Lirdj  M.  T.,  1833,  B.  C,  2  D.  P.  C.  419).  So,  judgment  refnaed  after  an  agree- 
amt  to  pay  by  tnatalmenta,  although  one  still  due.  CAwm.,  E.  T.  1830,  Ex., 
1  Tyrw.  378;  S.  P.  Watkim  ▼.  Gt/e«,  T.  T.,  1836,  B.  C.,  4  D.  P.  C.  14).  And 
whftn  the  plidntiff  has  been  nonsuited,  and  the  nonsuit  afterwarda  set  aside,  the 
defindant  eamiot  more  for  judgment  as  in  case  &c.,  but  must  take  down  the 
cnse  by  proriao.  {Aihley  t.  Floinnan,  T.  T.  1834,  Ex.,  2  D.  P.  C.  697).  So, 
where  canae  mioe  tried  and  new  trial  granted.  ( ,  5  D.  P.  C.  393). 

▼OL,  Y.  D 


34  NONSUIT,  JUDGMENT  AS  IN  CASE  OT-^^When  allowed. 

(e)  The  cause  must  be  at  issue,  and  of  the  entry  of  the 

ISSUE. 

Brook  r.  Lloyd,  E.  T.  1836.  Ex.     I  M .  ^  JT.  552;  8.  C.  1  T. 

^  G.  924. 

Cannot  be  ob-        On  motion  for  jadgment  as  in  case  of  a  nonsoit,  it  appeared  that 

tained  i'^^^^''    the  plaintiff's  pleadings  concluded  to  the  country. 

militer  added* ;       rj^^  q^^^  fc^y^  although  he  may  now  add  the  similiter  without 

rule  to  rejoin,  he  is  not  hound  to  do  so;  but  if  he  does  not,  the  de- 
fendant is  not  entitled  to  judgment  as  in  case  of  nonsuit. 


Richards  v.  Middleton,  H.  T.  1840.  C.  P.     I  M.^  G,  53. 

in  htt,  the  The  plaintiff  had  withdrawn  the  record  and  amended  the  repli- 

cauaemiutbe      cation,  to  which  the  defendant  had  rejoined,  but  no  surrejoinder 
complelely  at       j^^  ^^  delivered. 

The  Court  held,  that,  the  cause  not  haying  been  at  issue,  there 
could  be  no  judgment  as  in  case  of  nonsuit. 


usne. 


Williams  v.  Edwards,  M.  T.  1834.  Ex.     1  C,  M.  ^  R.  583; 
S.  C.  3  D.  P.  C.  183;  S.  C.  5  Tyrw.  \77. 

The  issne  need        On  motion  for  judgment  as  in  case  of  nonsuit — 

not  be  enter-  The  Court  said,  it  was  no  longer  necessary  to  enter  the  issue. 

eel  J « 

Coaltsworth  r.  Martin,  M.  T.  1831.  Ex.   2C.^J.  123;  S.  C. 

2  Tyrw.  169. 

And,  before  On  a  rule  to  shew  cause  for  judgment  as  in  case  of  a  nonsuit,  it 

R^.  Gen.  H.  was  contended,  that  the  motion  was  premature,  because  the  plaintiff 

^  th^^ch'  ^*^  ^^'  ^**  niled  to  enter  the  issue. 

qaer,  defendant  Bayley,  B. — In  this  Court  there  is  no  rule  to  enter  the  issue,  but 

might  move  before  the  defendant  can  move  for  judgment  as  in  case  of  a  nonsuit, 

without  rule  to  he  must  give  four  days'  notice  of  the  motion. 

enter  the  inue^. 

*  If  the  limiliter  be  omitted  in  any  one  of  the  iasuea,  though  added  in  the 
others,  the  defendant  cannot  move  for  judgment  as  in  case  of  a  nonsuit ;  (  Wright 
y.  Oldfield,  1840,  B.  C,  8  D.  P.  C.  899)  ;  because  no  issue  is  joined  until  simi- 
liter  added.  (Giimore  v.  Melton,  E.  T.  1834,  Ex.,  2  D.  P.  C.  632).  So,  for 
want  of  a  rejoinder.  {Brown  ▼.  Kennedy  f  E.  T.  1834,  Ex.,  Id.  639 ;  S.  P.  Sea- 
brook  y.  Cave,  T.  T.  1834,  Ex.,  Id.  691).  A  similiter  intitled  in  a  wrong  Court 
is  a  nullity ;  and  therefore,  in  such  case,  there  can  be  no  issue  joined  to  warrant 
a  motion  for  judgment  as  in  case  of  a  nonsuit.  (Ray  ▼.  Oood,  M.  T.  1836,  Ex., 
5  D.  P.  C.  295).  But  it  is  not  necessary  that  the  issue  should  be  made  up  and 
delivered,  in  order  to  entitle  the  defendant  to  move  for  judgment  as  in  case  of 
nonsuit.  Where  the  defendant  had  refused  to  accept  the  notice  of  trial : — Hdd, 
that  he  could  not  resort  to  it  in  support  of  his  motion  for  judgment  as  in  case  of 
nonsuit,  although  the  plaintiir  afterwards  reftised  to  proceed  with  a  reference, 
agreed  to  between  the  parties.  {Clarke  t.  Goldemid,  H.  T.  1839,  C.  P.,  5  Bing. 
N.  S.  120). 

f  The  defendant,  unnecessarily  ruling  the  plaintiff  to  enter  the  issue,  does  not 
preclude  him  from  moving  for  judgment  as  in  case  of  nonsuit.  {Sarjeant  v.  Jonet, 
M.  T.  1833,  B.  C,  2  D.  P.  C.  420). 

X  The  Reg.  Gen.  70,  H.  T.  2  Will.  4,  directs,  that  no  entry  of  the  issue  shall 
be  deemed  necessary  to  entitle  a  defendant  to  move  for  judgment  as  in  case  of  a 
nonsuit,  or  to  take  the  cause  down  to  trial  by  proviso. 
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(d)  Where  several  defendants. 

Stewart  v.  Rogers,  H.  T.  1839.     Ex.       7  B.  P.  C.  185;  S.  C. 

4M.^fF.  640. 

On  motion  for  judgment  as  in  case  of  a  nonsuit,  the  action  having  May  be  moved 
been  brought  against  two  defendants,  and  one  of  them  having  let  tfaoagh  one  of 
judgment  go  by  default—  ^^l^ff^dii^ 

Parke,  B. — ^The  14  Geo.  2,  c.  17,  which  authorizes  the  application  ^^^  by*dlk 
to  the  Court  for  judgment  as  in  case  of  a  nonsuit,  provides  that  all  fimit. 
judgments  given  by  virtue  of  that  act  shall  be  of  like  force  and 
effect  as  judgments  upon  nonsidt.     As  a  regular  nonsuit  might  have 
taken  place  if  the  plaintiff  had  proceeded  to  trial,  I  think  the  de- 
fendant is  entitled  to  his  rule. 


Jones  v.  Gibson,  T.  T.  1826.  K.  B.     5  ^.  ^  C.  768;  S.  C. 

SD.^E.  592. 

On  motion  for  judgment  as  in  case  of  a  nonsuit,  it  appeared  that  So,  if  defend- 

the  defendants  pleaded  the  general  issue  by  separate  attomies.  ante  plead  w- 

Issne  was  joined  in  Michaelmas  Term  last,  and  notice  of  trial  given  2J|™^^iiJi°5ie 

for  the  sittings  after  Hilary  Term.    The  objection  to  the  rule  was,  role*, 
that  one  of  two  defendants  cannot  move  for  judgment  as  in  case  of 
a  nonsuit. 

The  Court  granted  the  rule. 


(e)  Where  a  demurrer. 

Gordon  9.  Smith,  H.  T.  1843.  C.  P.   6  Bing.  N.  S.  273;  S.  C. 

8  Scott,  560. 

Issue  had  been  joined  on  fact,  and  there  was  a  plea  and  demurrer;    Fending  a  de- 
but the  plaintiff  not  having  dJemanded  a  joinder  in  demurrer,  an  mnmr  plaintiff 
Older  was  obtained  for  striking  out  the  plea  and  demurrer —  S-Ttta^'"**^  *** 

The  Court  revised  the  rule  for  judgment  as  in  case  of  nonsuit,  the  ^      ^''^' 
plaintiff  not  being  bound  to  go  to  trial  so  long  as  the  demurrer  was 
pending. 

(/)  Where  a  new  trial,  rule  for  ASANDONEDf . 

Qji)  Where  a  reference. 

Hansby  v.  Evans,  H.  T.  1839.  Ex.  7  D.  P.  C.  198;  S.  C. 
4  M.^JF.  565.— S.  P.  Clarke  v.  Goldsmid,  H.T.  1839. 
C.T.5jBini^.N.S.  120. 

The  cause  was  referred;  at  the  trial —  Cannot  be ra- 

The  Court  held,  that  the  defendant  could  not  move  for  judgment  moved  after  le- 

*  Bvt  where  imie  had  only  been  joined  in  time  aa  to  one  defendant,  to  enable 
Urn  to  move,  bat  not  dalj  aa  to  other  defendants,  tlie  rule  wai  refased.  {Orowther 
T.  DuMe,  E.  T.  1839,  C.  P.,  7  D.  P.  C.  409;  S.  C.  7  Scott,  344). 

t  If  plaintiff  has  onoe  taken  hia  canae  down  to  trial,  although  a  new  trial  may 
be  granted,  and  he  has  given  fresh  notice,  pursuant  to  whidi  he  does  not  pro- 
eeed,  the  defendant  is  not  entitled  to  judgment  as  in  case  of  a  nonsuit.  (HawUjf 
T.  Sherfy,  H.  T.  1836,  B.  C,  5  D.  P.  C.  393). 

b2 
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cordwithdrawn,  as  in  case  of  nonsuit,  although  the  plaintiff  afterwards  refused  to 
and  a  reference,  proceed  with  the  reference. 


(A)  Where  cause  made  a  remanet*. 

(t)  Where  debt  and  costs  paid  before  motion  FORf. 

(j)  In  ejectment^. 

(k)  On  writ  of  right. 

Denman  dem.  Bull  ten.,  E.  T.  1826.  G.  P.     3  Binff.  499. 

On  a  writ  of  The  demandant  in  a  writ  of  right  took  down  the  cause,  which 

right  judgment    was  made  a  remanet  to  the  next  assizes,  at  which  the  tenant  ap- 

noMuUmr^be    P®"^®^'  ^^^  *^®  demandant  did  not  try. 

obtained.  '^^^  Court  held,  that  the  tenant  was  not  entitled  to  judgment  as 

in  case  of  nonsuit,  not  having  carried  down  the  record  hj  proviso. 


The  motion 
cannot  be  made 
where  an  irre- 
gnlar  order  has 
been  made  by  a 
Judge  to  try 
before  the  liie- 
riff§. 


(Q  Where  cause  tried  before  the  sheriff. 

Wright  v.  Skinner,  M.  T.  1834.  Ex.    I  T.^  G.  69. 

Issue  having  heen  joined  on  22nd  July,  the  defendant  took  out  a 
summons  calling  on  plaintiff  to  try  before  a  sheriff  in  a  fortnight, 
and  a  Judge  granted  an  order  accordingly.  The  plaintiff  took  out  a 
summons  to  rescind  that  order;  and  another  order  was  obtained  to 
try  at  the  next  court  day. 

Held,  first,  that  the  Judge  had  no  power  to  make  such  an  order; 
secondly,  that  a  motion  for  judgment  as  in  case  of  a  nonsuit  in 

*  When  the  caoBe  has  been  once  taken  down  end  made  a  remanet,  the  defend- 
ant cannot  afterwards  hare  judgment  as  in  case  of  nonsuit,  although  the  plaintiff 
may  have  again  given  notice  of  trial  and  not  proceeded.  {Gilbert  y.  KirkUmd, 
E.  T.  1833,  B.  C,  2  D.  P.  C.  153). 

t  It  is  a  sufficient  answer  to  a  rule  for  judgment  as  in  case  of  a  nonsuit,  that 
the  debt  and  costs  have  been  paid  after  issue  joined,  and  before  the  rule  was 
obtained,  although  the  payment  has  been  made  without  the  knowledge  of  the 
defendant's  attorney.    {Bliaa  ▼.  Elias,  M.  T.  1840,  B.  C,  9  D.  P.  C.  104). 

^The  14  Geo.  2,  c.  17,  as  to  judgment  in  case  of  a  nonsuit,  applies  to  actions 
of  ejectment  as  well  as  to  other  aetions.  {Doe  d.  Berger  v.  Docker^  E.  T.  1838, 
B.  C,  6  D.  P.  C.  478).  In  ejectment  for  forfeiture  for  breaches,  as  to  some  of 
which  money  was  paid  into  Court  and  taken  out  by  the  plaintiff,  and  he  did  not 
go  to  trial  with  the  others: — Held,  that  the  defendant  was  entitled  to  judgment 
as  in  case  of  nonsuit.  {Doe  d.  Stanley  ▼.  Towgood^  M.  T.  1833,  B.  C,  2  D.  P.  C. 
404).  Where  the  defendant  came  in  as  landlord: — Held,  that  it  was  no  answer 
to  an  application  for  judgment  as  in  case  of  nonsuit,  that  the  tenants  had  given  up 
possession,  as  they  could  not  deprive  him  of  his  right  to  have  the  title  tried.  {Doe 
d.  Drapery,  Dyer,  E.  T.  1835,  Ex.,  2  C,  M.  &  R.  60;  S.  C.  3  D.  P.  C.  696). 

§  Semble,  that  judgment  as  in  case  of  a  nonsuit  cannot  be  moved  against  a 
plaintiff  who  has  once  taken  his  cause  down  to  trial,  though  it  took  place  before 
the  sheriff,  under  the  Writ  of  Trial  Act,  and  that  the  proper  course  is  to  get  a 
Judge's  order  for  trying  the  cause  by  proviso.  (JDay  v.  Day,  H.  T.  1836,  Ex., 
4  D.  P.  C.  740;  S.  C.  1  M.  &  W.  39).  The  defendant  is  equally  entitled 
to  move  where  the  issue  is  to  be  tried  before  the  sheriff,  as  at  the  sittings,  but 
not  in  the  same  term  in  which  the  default  takes  place.  {Begbie  ▼•  Gremnlief 
M.  T.  1833,  Ex.,  2  D.  P.  C.  238).    Where  a  plaintiff  obtains  an  order  under  the 
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Ifichaelmas  Term,  was  premature;  and,  lastly,  that  that  motion 
having  been  made  on  the  faith  of  a  Judge's  order,  which  was  over- 
tamed  by  the  decision  of  the  Court,  the  rule  for  judgment  as  in  case 
of  a  nonsuit  should  be  discharged  without  costs. 


II.  RELATIVE  TO,  WHEN  TO  BE  MOVED  FOR*. 

(a)  In  town  causes. 
1.  In  general* 

Isaacs  r.  Goodman,  E.  T.  1833.  Ex.     1  C.  ^  M,  494. 

Thk  plaintiff  not  being  bound  to  take  more  than  one  step  in  a  A  plaintiff  is 
term ^^i  bound  to 

The  Court  held,  that  issue  being  joined,  and  notice  of  trial  for  ^^^^^  ^^  "" 
the  sittings  countermanded,  judgment  as  in  case  of  nonsuit  could 
not  be  moved  in  the  same  term. 


2.  Before  Notice  of  TriaL 

Reg.  Gen.  M.T.  1824.  Ex.     1  M'CleU.  708. 

It  is  ordered.  That  no  rule  for  judgment  as  in  case  of  a  nonsuit  Cannot  be 

be  granted  in  the  next  term  after  issue  joined,  unless  it  appear  on  ™^^^  "|  ^^^^ 

the  affidavit  on  which  the  motion  is  founded,  that  the  plaintiff  had  notice  of  trial 

given  notice  of  trial,  and  had  n^lected  to  proceed  to  trial  pursuant  ha«  been  giren. 
to  such  notice. 

Simons  v.  Foi.kenham,  T.  T.  1831.  Ex.  1  C.  ^  /.  513;  S.  C. 
1  Tyrw,  501.— S.  P.  Heale  v.  Curtis,  M.  T.  1836.  Ex. 
5  D.  P.  C.  294;  S.  C.2M.^  W.  76.— S.  P.  Gough  v.  White, 
M.  T.  1837.  Ex.  2M.^  W.  363.— S.  P.  Anon.,  T.  T.  1833. 
Ex.  2  D.  P.  C.122.— S.  P.  Appleby  v.  Morse,  E.  T.  1838. 
B.  C.     6  D.  P.  C.  505.— 8.  P.  Pearson  v.  Chessun,  E.  T. 

1838.  B.  C.     6  D.  P.  C.  507.— S.  P.  Wyatt  v.  Howell, 
E.  T.  1837.  Ex.     5  D.  P.  C.  585;  Thomas  r.  Jones,  T.  T. 

1839.  B.C.     7  D.P.  C.  712. 

On  motion  for  judgment  as  in  case  of  a  nonsuit —  It  cannot  be 

The  Court  said,  the  rule  is,  that  judgment  as  in  case  of  nonsuit,  ™**^?^  "**!!»- 
in  a  town  cause,  where  no  notice  of  trial  has  heen  given,  cannot  he  i^e  jo^edf.  ^ 

* 
3  &  4  Will.  4,  C.42,  s.  17,  for  the  trial  of  an  iasue  before  the  aheriff,  the  Court 
wfl]  compel  him  to  proceed  within  a  reasonable  time.  (Mulliru  ▼.  BtMhop,  T.  T. 
1834,  B.  C,  2  D.  P.  C.  557).  And,  where  a  plaintiff  does  not  proceed  to  trial  of  an 
iHoe  before  the  under-sheriff,  pursuant  to  notice,  the  time  at  which  he  would  be 
compelled  to  proceed  by  the  Court  will  be  regulated  by  the  times  at  which  the 
sheriff  sits.     (Bankt  ▼.  Wright,  M.  T.  1834,  B.  C,  3  D.  P.  C.  14). 

*  By  Reg.  68,  H.  T.  2  Will.  4,  the  rule  may  be  obtained  without  previous  notice 
of  motion,  but  in  that  case  it  shall  not  operate  as  a  stay  of  proceedings. 

f  Where  issue  is  joined  in  a  London  cause  in  Trinity  vacation,  and  no  notice 
of  trial  given,  it  is  too  early  to  move  for  judgment  as  in  case  of  nonsuit,  in  the 
fcOowtng  Hilary  Term,  although  an  order  had  been  obtained  for  trying  before 
^  shcriir.  (Jbx  T.  dPCulloch,  E.  T.  1837,  B.  C,  5  D.  P.  C.  526).  So,  issue 
was  joined  in  a  town  cause  on  Uie  6th  December;  a  motion  for  judgment  as  in 
CMC  of  a  nonsuit  in  Easter  Term  was  held  premature.  {Duggan  v.  Witdraham, 
E.  T.  1840,  C.  P.,  8  D.  P.  C.  582;  S.  C.  1  Scott,  N.  S.  212.— S.  P.  Doe  d. 
BaUt  ▼.  Margrave,  T.  T.  1840,  C.  P.,  8  D.  P.  C.  213,  n.— S.  P.  Heale  v.  Cur- 
0$,  M.  T.  1836,  Ex.,  5  D.  P.  C.  294 ;  S.  C.  2  M.  &  W.  76).     So,  where  issue 
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moTed  for  until  the  second  tenn  after  that  in  which  issae  has  been 
joined,  nor  in  a  country  cause  until  the  term  after  the  second  assizes 
after  issue  joined. 


Judgment  can- 
not be  moYed 
for  in  same 
term  u  notice 
of  trial. 


Giying  notice 
of  trial  earlier 
than  required 
makes  no  dif- 
ference*; 


but  an  agree- 
ment to  dis- 
penae  with  is 
not  equivalent 
to  ft  notice. 


3.  4fier  Notice  of  Trial 

Marsball  v.  Foster,  M.  T.  1833.  Ex.     2  C.  ^  M.  213;  S.  C. 

2  D.  P.  C.  228;  S.  C.  4  Tyrw.  93.— S.  P.  Preedy  v.  Mac- 

FARLANE,  M.  T.  1833.  Ex.     2  D.  P.  C.  216.— S.  P.  Gripper 

».  Lord  Templemore,  H.  T.  1836.  B.  C.    5  D.  P.  C.  408. 

— S.  P.  Phillips  v.  Davis,  H.  T.  1839.  C.  P.   S.  C.  5  Bing. 

N.  S.  227.— S.  P.  Bainbridge  r.  Purvis,  T.  T.  1832.  B.  C. 

1  D.  P.  C.  444.— S.  P.  WiNGROVE  V.  Hodson,  H.  T.  1834. 

Ex.  2  D.  P.  C.  379. 
Issue  was  joined  in  Trinity  Term,  and  notice  of  trial  given  for 
the  second  sittings  in  Michaelmas  Term,  but  countermanded  in 
proper  time.  The  defendant  then  moved  for  judgment  as  in  case 
of  a  nonsuit,  there  being  time  in  the  term  to  give  notice  for  the  sit- 
tings after  term. 

The  Court  held  it  too  soon. 


Ney  ».  Husband,  M.  T.  1839.  Ex.     7  D.  P.  C.  867;  S.  C.  5  M. 

^  W.  493.— S.  P.  Ranger  v.  Bligh,  M.  T.  1836.  B.  C. 

5  D.  P.  C.  235. 

On  motion  for  judgment  in  case  of  a  nonsuit,  it  appeared  that 

the  plaintiff  gave  notice  of  trial,  although  earlier  than  the  rules  of 

the  Court  required. 

The  Court  held,  he  was  bound  to  proceed,  or  judgment  as  in  case 
of  nonsuit  may  be  moved  for. 

See  cases  in  note,  _^_ 

DowNEs  V.  Cross,  E.  T.   1832.   Ex.     2  C.  ^  J.  466;    8.  C. 

1  D.  P.  C.  561. 

On  motion  for  a  judgment  as  in  case  of  a  nonsuit,  it  appeared 
that,  hj  an  arrangement  between  the  attornies,  no  notice  of  trial 
was  given,  and  the  plaintiff  did  not  enter  the  record. 

The  Court  held,  that  the  agreement  was  not  equivalent  to  a  no« 
tice,  so  as  to  entitle  the  defendant  to  judgment  as  in  case  of  nonsuit. 

was  joined  in  a  town  cause,  on  the  9th  of  March,  in  Hilary  Term : — Held,  that 
a  motion  for  judgment  as  in  case  of  a  nonsuit  in  Trinity  Term  was  too  soon, 
although  the  lessor  of  the  plaintiff  had  heen  ruled  in  Hilary  Term  to  join  issue. 
(Doed.  Balls  ▼.  Jfar^ove,  T.  T.  1840,  C.  P.,  8  D.  P.  C.  824). 

*  Giving  notice  that  a  cause  will  be  taken  as  undefended  at  the  sittings  in 
London,  and  appearing  for  the  purpose  of  trying  the  cause  as  undefended,  is  not 
a  sufficient  taking  the  cause  dowp  to  trial  to  prevent  the  defendant  from  obtain- 
ing judgment  as  in  case  of  a  nonsuit.  (Edmpp  ▼.  Davies,  H.  T.  1833,  B.  C, 
1  D.  P.  C.  552).  If  notice  of  trial  be  countermanded  at  the  request  of  the 
defendant,  he  cannot  obtain  judgment  as  in  case  of  a  nonsuit,  on  the  groond  of 
not  proceeding  to  trial  pursuant  to  notice.     {Jenkint  ▼.  Charity,  T.  T.  1833, 

B.  C,  2  D.  P.  C.  197).  Where  the  defendant  is  entitled  to  judgment  as  in  case 
of  nonsuit,  the  right  is  not  affected  by  plaintiff  giving  notice  of  trial  before  the 
motion.  {Smedley  v.  ChrUtie,  £.  T.  1833,  B.  C,  2  D.  P.  C.  152).  The  de- 
fendant  may  move  for  judgment  as  in  case  of  nonsuit,  where  plaintiff  makes  de- 
fault in  trying  pursuant  to  his  notice,  although  he  may  have  given  it  a  term  earlier 
than,  by  the  practice  of  the  Court  is  required.     {Hovell  v.  PowMt,  H.  T.  1832, 

C.  P.,  8  Bing.  272 ;  S.  C.  1  M.  &  Scott,  355). 
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4.  In  Ejectment, 

Dob  v.  Rob,  M.  T.  1831.  Ex.     2  C.  ^  /.  123. 

On  the  24th  Noyember  motion  was  made  for  judgment  as  in  case  Under  1  Will 
of  nonsuit,  under  1  Will.  4,  c.  70,  s.  34.  The  right  of  entry  accrued  4>  c.  70,  in 
in,  and  the  declaration  was  intitled  of,  and  served  in  this  term.  uSSSTtei™^ 

Bayley^  B. — That  statute  applies  only  where  the  right  of  entry  ,„  nckoned. 
accrues  in  or  after  issuable  terms. 


(6)  In  country  causes. 

Prbnticb  v.  Blott,  M.  T.  1824.  C.  P.     2  Bing.  360. 

On  motion  for  judgment  as  in  case  of  a  nonsuit,  upon  an  affidavit  a  party  in  a 
that  issue  was  joined  in  Trinity  Term,  and  that  no  notice  of  trial  ooimtrvcaiije 
was  given,  nor  did  the  plamtiff  proceed  to  trial  at  the  then  next  ",.^1^^°^^ 
assizes,   idthough  there  was  time  sufficient  to  proceed  to  trial  ^t  the  next  u- 
afler  issue  was  joined;  the  Secondaries,  on  being  applied  to  by  the  nses  after  inue 
Court,  referred  to  a  MS.  case,  C.  B.,  Trinity  Term,  1812,  in  which  joined*, 
a  motion  made  under  similar  circumstances  was  held  premature; 
and — 

The  Court  concurred  in  that  decision. 


Crowley  o.  Dkan,  £.  T.  1830.  Ex.  \  C.^J.  18.— S.  P.  Evans 
V.  Barnard,  H.  T.  1838.  Ex.  6  D.P.  C.  367;  S.  C.  3M. 
f  IF.  276.— 8.  P.  Heath  v.  Boxall,  M.  T.  1838.  Ex. 
7  2>.  P.  C.  19. 

On  motion  for  judgment  &c.,  it  appeared  that  issue  was  joined  in  a  where  notice 

country  cause  in  Michaelmas  Term,  and  the  plaintiff  did  not  pro-  of  trial,  tlie  de« 

ceed  to  trial  at  the  assizes  after  Hilary  Term.  ^^f?^*  **  *^' 

The  Court  held,  that  defendant  was  entitled  to  judgment  as  in  ^^^era^^ 

case  of  nonsuit  in  the  ensuing  term,  although  no  notice  of  trial  had  the  aaiises. 

been  given.  

Smith  v.  Miller,  M.  T.  1837.  Ex.  6  D.  P.  C.  154^  S.  C.  3  If. 
^  W,  60;  semble  contra,  Bobinson  v.  Taylor,  H.  T.  1837. 
B.  C.     5  D.  P.  C.  518. 

In  Michaelmas  Term,  on  motion  for  judgment  as  in  case  of  a  non-  Bat,  where  no 
suit,  it  appeared  issue  was  joined  in  Easter  Term  in  a  country  cause,  notice  of  trial, 
and  that  no  notice  of  trial  was  given  for  the  summer  assizes.  judgment  can- 

*  Where  issue  was  joined  on  the  24th  Novemher  in  a  country  cause,  and  the 
plaintiff  did  not  give  notice  of  trial : — Held,  that  judgment  as  in  case  of  a  nonsuit 
might  be  moved  for  after  one  assize  had  passed.  (Smith  t.  Bighy,  E.  T.  1835, 
Ex.,  3  D.  P.  C.  705.— S.  P.  WUliamt  ▼.  Edwards,  H.  T.  1835,  Ex.,  1  C,  M. 
&  R.  583 ;  S.  C.  3  D.  P.  C.  183).  So,  issue  joined  in  a  country  cause  on 
the  10th  January,  judgment  as  in  case  of  a  nonsuit  may  be  moved  for  in  Tri- 
nity Term  ;  {Lister  v.  Ventom,  T.  T.  1839,  B.  C,  7  D.  P.  C.  696);  but  where 
jasiie  was  joined  in  Michaelmas,  and  notice  of  trial  given  in  a  country  cause : 
—Held,  that,  the  joining  of  issue  being  referable  to  the  subsequent  term,  the 
motion  for  judgment  as  in  case  of  nonsuit,  in  Trinity  Term,  was  premature. 
(Dore  ▼.  Haydtn,  T.  T.  1840,  Ex.,  6  M.  &  W.  626).  So,  issue  joined  in 
Mifdiaelmas  Term,  in  a  country  cause,  and  notice  of  trial  not  given  for  the  en- 
suing aMixes,  it  is  too  early  to  move  for  judgment  as  in  case  of  a  nonsuit  in 
Easter  Term  followmg.  {Harrison  v.  Williams,  T.  T.  1838,  K.  B.,  6  D.  P.  C. 
772.— S.  P.  Apptrby  v.  Mwrst,  E.  T.  1838,  B.  C,  6  D.  P.  C.  505). 
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not  be  moved 
for  till  after 
the  second 
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Per  Cur. — ^This  rule  has  been  obtained  too  soon  according  to  the 
old  practice  before  the  new  Rules.  In  Qoughy,  WMte,  (2  M.  &  M.  363), 
it  was  agreed,  after  consideration  with  the  other  Judges,  that  those 
Rules  do  not  alter  the  old  practice  with  reference  to  the  time  when 
this  motion  was  made. 


Williams 0.  Davis,  H. T.    1839.    C.P.      7D.P.C.246;    S.C. 
7  Scott,  178;  S.  C.  5  Bin^.  N.  8.  227. 

Howerer,  the  On  motion  for  judgment  in  case  of  a  nonsuit — 

Stetiroen^  P«-  Cwr— The  rule  is  settled,  that,  in  a  country  cause  where  issue 
luableandnon-  ^^  joined  in  a  non-issuable  term,  the  defendant  maj  move  for  judg- 
iiMiable  termi.    ment  as  in  case  of  a  nonsuit  for  not  proceeding  to  trial  in  ihe  term 

after  the  next  assizes;  but  that,  where  issue  is  joined  in  an  issuable 
term,  he  cannot  move  until  two  assizes  have  elapsed. 


Lapse  of  two 
sheriff's  courts 
not  sufficient*. 


(c)  Before  thb  sheriff. 

BuTTBRWORTH  V.  Grartree,  M.  T.  1834.   Ex.     1  0.,  If.  ^  £.. 
519;  8.  C.  3  D.  P.  C.  184;  S.  C.  5  Tyrw.  149. 

After  a  Judge's  order  for  trial  before  the  sheriff  of  a  country 
cause,  the  plaintiff  omitted  to  give  notice  of  trial  until  aft;er  the  lapse 
of  two  sheriff's  courts. 

The  Court  held,  that  the  defendant  was  not  entitled  to  move  for 
judgment  as  in  case  of  nonsuit. 


III.  RELATIVE  TO  THE  MOTION  AND  RULE  FOR,  AND 
HEREIN  OF  PLAINTIFFS  EXCUSE  FOR  NOT 
PROCEEDING. 

(a)  Of  the  motion  and  RULEf . 


*  Notice  of  trial  before  the  sheriff  being  given  for  a  day  in  term,  the  plain- 
tiff cannot  move  for  judgment  for  not  proceeding  to  trial  in  that  term.  So, 
■emble,  in  town  causes ;  but  costs  of  the  day  incurred  may  be  moved  for  by  dis- 
tinct motion  in  snchterm.  {LenneyY.  Poluden,  E.  T.  1835,  £i.,  3  D.  P.  C.  650 ; 
5  Tyrw.  819).  So,  issue  joined  in  a  tovm  cause  in  Hilary  vacation  on  the  2nd  of 
February,  and  an  order  obtamed  on  the  3rd  to  try  before  the  sheriff: — Held,  that 
it  was  too  early  to  apply  for  judgment  as  in  case  of  a  nonsuit  in  the  following 
Easter  Term,  althoogh  several  sheriff's  court  days  had  passed  since  the  order  was 
obtained.  (^Staeey  v.  J^ffryt,  E.  T.  1837,  B.  C,  5  D.  P.  C.  524).  So,  where 
issue  was  joined  on  the  20th  of  June,  and  notice  given  for  trial  at  the  sheriff's 
court  on  the  18th  July,  which  the  plaintiff  countermanded : — Held,  that  amotion 
in  the  term  next  following,  for  judgment  as  in  case  of  a  nonauit,  was  too  early. 
(Maddeley  v.  Batty ^  M.  T.  1834,  Ex.,  3  D.  P.  C.  205).  But,  a  defendant  may 
obtain  judgment  as  in  case  of  a  nonsuit,  where  notice  of  trial  has  been  given 
before  tiie  sheriff,  pursuant  to  3  &  4  Will.  4,  c.  42,  s.  17.  (Walls  v.  Redmayne, 
E.  T.  1834,  B.  C,  2  D.  P.  C.  508.— S.  P.  HorwoodY.  Roberts,  2  D.  P.  C.  534). 

The  issue  in  a  country  cause,  ordered  to  be  tried  before  the  sheriff,  was  joined 
on  the  9th  of  August,  but  the  plaintiff  did  not  give  notice  of  trial ;  a  motion  for 
judgment  as  in  case  of  a  nonsuit,  in  the  Hilary  Term  following,  was  held  to  be 
premature.  (Harle  v.  WiUon,  E.  T.  1835,  Ex.,  3  D.  P.  C.  658.— S.  P.  Horwood 
V.  Roberts,  T.  T.  1834,  B.  C,  2  D.  P.  C.  534). 

t  The  rule  for  judgment  after  a  peremptory  undertaking  to  be  absolute  in  the 
first  instance.  (B^.  Qen.,  M.  T.  1839,  C.  P.,  4  Bing  N.  S.  365).  But  amle  for 
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{b)  Excuse  for  not  proceeding. 
I .  lUnesa  of  the  Judgt^. 


2.  Uh/cn  of  the  JFitneea. 

Ham  v.  Gregg,  M.  T.  1826.  K.  B.    6  B.  ^  C.  125. 

A  CAUSE  at  tbe  London  sittings  was  made  a  remanet,  but  the  Illnen  of  a  wit- 
plaintiff,  on  account  of  the  absence  of  a  material  witness  on  the  ground  nen  is  no 
of  illness,  did  not  take  the  record  to  the  marshal  for  trial.  exciwe. 

The  Court  held,  that  defendant  was  entitled  to  move  for  judgment 
as  in  case  of  a  nonsuit. 


3.  Poverty, 

Cleabbt  v.  Pools,  M.  T.  1834.  Ex.  1  C,  If.  ^  22.  521;  S.  C. 
3  2>.  P.  C.  162;  S.  C.  4  Tyrw.  146.— S.  P.  Fielder  ©.  Crow, 
T.T.  1835.  B.  C.  4  D.  P.  C.  50. 

The  plaintiff  being  poor  and  unable  to  furnish  the  attorney  with   PoTerty  no 
funds  to  carry  on  the  suit —  aniwer, 

The  Court  held  that  circumstance  no  answer. 


Radford  v.  Smith,  M.  T.  1838.  Ex.     7  D.  P.  C.  26;  S.  C.  4  M. 

f  JT.  100. 

On  a  rule  for  judgment  as  in  case  of  a  nonsuit,  an  affidavit  stated   unleM  tempo^ 
tbat  the  plaintiff  had  been  unable  to  proceed  to  trial  in  consequence  ^^Tf* 
of  being  disappointed  in  the  receipt  of  a  remittance  from  the  country, 
and  that  he  expected  to  receive  one  so  as  to  enable  him  to  go  to 
trial  at  any  time  after  the  1st  of  July. 

Per  Ctar. — It  is  only  that  the  plamtiff  is  not  in  funds  at  present, 
but  expects  to  be  so  within  a  definite  period. — Rule  discharged 
upon  a  peremptory  undertaking. 

judgment  as  in  ease  of  a  nonmiit  cannot  be  drawn  np  with  a  stay  of  proceedings. 
{Archer  t.  Smitk^  M.  T.  1840,  B.  C,  9  D.  P.  C.  99). 

Where  the  role  for  judgment  as  in  case  of  nonsuit  had  been  discharged  on  a 
peremptory  undertaking,  but  the  rule  for  the  latter  had  ne^er  been  served  nor 
drawn  np  nntU  alter  the  period  to  which  it  referred  had  expired  :~Held,  that 
ju^ment  signed  for  non-compliance  was  irregular.  {Gingell  ▼.  Bean^  H.  T.  1840, 
C.  P.,  1  Scott.  N.  S.  153 ;  S.  C.  1  M.  &  G.  50). 

Where  the  rule  is  moved  for  after  money  has  been  paid  into  court  under  7  & 
8  Geo.  4,  c  71,  there  cannot  be  added  that  the  money  be  taken  out  of  court ;  it 
must  be  the  subject  of  a  separate  and  subsequent  application,  (fie  Bedolliere  t. 
Jt^A.  E.  T.  1839,  B.  C,  7  D.  P.  C.  615.~S.  P.  VaU  t.  Ganier,  M.  T.  1840, 
B.  C  ,  9  D.  P.  C.  106). 

*  Where  a  plamtiff  baa  given  a  peremptory  undertaking  to  try  at  a  particular 
assin,  and  he  is  prevented  from  fulfilling  it  by  the  sadden  illness  of  the  Judge, 
that  is  not  a  sofficisnt  excuse  to  prevent  the  defendant  from  obtaining  jndg- 
ment  aa  m  case  of  a  nonsuit  absolute.  {Wardy.  Turner^  E.  T.  1836,  B.  C, 
5  D.  P.  C.  M). 
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InsoWency  of 
defendant  an 
answer*, 


anless  known 
to  plaintiff 
before  action 
brought; 


4.  Insoiveney, 

Holland  v.  Henderson,  M.  T.  1838.  Ex.    A  M.^W.  587.— 
S.  P.  Faulker  v.  Whittull,  E.  T.  1835.  C.  P.    1  Scotty  216. 

A  RULE  for  judgment  bad  been  obtained;  tbe  defendant  baying 
become  insolvent  since  tbe  action  commenced — 

Tbe  Court  ordered  tbe  rule  to  be  discbarged  witb  costs  unless  a 
stet  processus  were  accepted.  

Smith  v.  Davis,  M.  T.  1840.  C.  P.  9  D.  P.  C.  50;  S.  C. 
2  Scott,  N.  S.  189;  S.  C.  I  M.  ^  G.  961.— S.  P.  Cunning- 
ham V.  Rees,  H.  T.  1830.  Ex.     1  Tyrw.  1. 

On  motion  for  judgment  as  in  case  of  nonsuit,  it  did  not  appear  dis- 
tinctly that  tbe  defendant's  insolvency  became  known  to  tbe  plain- 
tiff since  tbe  commencement  of  tbe  action — 

Tbe  Court  refused  tbe  plaintiff  to  take  a  stet  processus,  but 
granted  tbe  rule  for  a  peremptory  undertaking. 


Mann  v.  Williamson,  M.  T.  1840.  Ex.  7  M.^W.  145;  S.  C. 
8  D.  P.  C.  859.— S.  P.  Frodsham  p.  Runt,  T.  T.  1835.  B.  C. 
4  D.  P.  C.  90. 

and  discovery  On  motion  for  judgment  as  in  tbe  case  of  nonsuit,  excuse  tbat 

after  filing  de-  after  filing  tbe  declaration  tbe  plaintiff  discovered  tbat  tbe  defendant 
clanition,noan-  ^j|g  jjj  insolvent  circumstances — 

Tbe  Court  beld  tbis  not  a  sufficient  ground  for  awarding  a  stet 
processus.  

GiNGELL  V.  Bean,  T.  T.  1840.  C.  P.      1  Scott,  N.S.  390;  S.  C. 

IM.^G.  555. 

Defendant  be-  The  plaintiff  bad  become  bankrupt,  and  tbe  defendant,  in  prison, 
ing  in  prison  an  baving  given  notice  of  bis  intention  to  apply  for  a  discbarge  under 
answer.  jjje  Insolvent  Act— 

Tbe  Court  compelled  bim  to  accept  a  stet  processus. 


5.  Special  Jury,  Rule /or. 

TwYSDEN  V.  Stulz,  T.  T,  1838.  C.  P.     6  Scott,  434.— S.  P.  Web- 
HER  V.  Roe,  E.  T.  1835.  B.  C.     3  D.  P.  C.  589. 

Obtaining  amle       On  motion  for  judgment  as  in  case  of  a  nonsuit  after  a  peremptory 
for  a  special       undertaking  to  try,  tbe  plaintiff  obtained  a  rule  for  a  special  jury, 

*  As  taking  the  benefit  of  the  Insolvent  Debtors'  Act.  {Smith  ▼.  Badeoci, 
E.  T.  1836,  ESc.,  5  D.  P.  C.  91).  So,  where  it  does  not  appear  that  the  plaintiff 
was  unawares  of  the  insolvency  when  he  brought  the  action.  {Lemon  v.  Hopton^ 
T.  T.  183B,  B.  C,  6  D.  P.  C.  795).  It  is  no  answer  to  a  rule  for  judgment  as 
in  case  of  a  nonsuit,  that  the  plaintiff  has  been  informed  and  believes  the  defend- 
ant is  in  insolvent  drcumstanoes.  {Symes  v.  Amor,  T.  T.  1840,  Ex.,  8  D.  P.  C. 
773).  And,  where  a  plaintiff  has  not  proceeded  to  trial  pursuant  to  his  notice,  if 
he  sets  up  the  insolvency  of  the  defendant  as  an  excuse  for  the  default,  he  ought  to 
shew  by  his  affidavit  in  terms  that  the  insolvency  of  the  defendant  was  really  his 
reason  for  not  proceeding  to  trial.  {Wainwriffht  v.  Oibion»  M.  T.  1840,  B.  C, 
9  D.  P.  C.  100). 
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thereby  preTenting  the  cause  from  being  tried  at  the  sittings  after  the  jury  Uinot  a  da- 
last  term.  fciilt,if  «pro^ 

TMUd,  C.  J.— Whether  or  not  the  making  a  cause  a  special  juiy  S^Tewjcw" 
is  a  default  within  the  statute  will  depend  upon  whether  or  not  it  is  jwy. 
a  reasonably  proper  cause  to  be  tried  by  a  special  jury. 


6.  Cause  not  at  Iwue,  or  Action  brought  without  Plaintiff^ a  Consent^ 
or  where  Debt  and  Coats  previously  paid*. 

(c)  Term's  NOxiCEf- 
IV.  RELATIVE  TO  THE  AFFIDAVIT^. 


V.  RELATIVE  TO  DISCHARGING  THE  RULE  FOR,  AND 
OF  THE  UNDERTAKING  TO  TRY. 

Levy  v.  Hutchins,  H.  T.  1836.  C.  P.     1  Scott,  400. 
An  action  for  false  imprisonment  was  brought  upon  a  charge  of  An  indictment 
assault,  dismissed  by  the  magistrates;  after  which  the  defendant  ^'^^^for  dis- 
preferred  a  bill  of  indictment  at  the  sessions,  and  which  was  remoyed  ^^Irxing  tlie 
into  K.  B.,  and  the  plaintiff  then  withdrew  his  record.  nile§. 

*  In  answer  to  a  rule  for  judgment  as  in  case  of  nonsuit,  the  plaindfF's  attor- 
BCj  swore  tbat  he  had  not  added  the  rimiliter,  nor  had  it  been  added  to  his  know* 
Itigt  or  belief: — Held,  a  sufficient  answer.  {Martin  ▼.  Martin,  2  Scott,  389 ; 
2  Bing.  N.  S.  240).  The  Court  will  discharge  the  rule  for  judgment  as  in  case  of  a 
nonsuit,  thoogh  the  defendant  swears  the  cause  is  at  issue,  if  the  plaintiff  swears 
that  the  aim^ter  has  not  been  added.  (Seabrook  ▼.  Cave,  T.  T.  1834,  Ex., 
2  D.  P.  C.  691).  But  it  is  no  answer  to  a  rule  for  judgment  as  in  case  of  a  non- 
suit, that  tbe  proceedings  were  commenced  against  the  defendant  without  the  plain- 
tiff's authority.  {Barber  v.  Wilkine,  M.  T.  1836,  Ex.,  5  D.  P.  C.  305).  But 
it  is  a  sufficient  answer  to  a  rule  for  judgment  as  in  case  of  a  nonsuit,  that  the 
debt  and  costs  have  been  paid  after  issue  joined,  and  before  the  rule  was  obtained, 
although  the  payment  has  been  made  without  the  knowledge  of  the  defendant's 
attorney.  {Sliae  ▼.  Sliae,  M.  T.  1840,  B.  C,  9  D.  P.  C.  104). 

t  The  practioe  of  not  requiring  a  term's  notice  of  proceeding  before  motion  for 
jndgmoit  as  in  case  of  nonsuit  declared  to  prevail  in  the  Exchequer,  assimilating 
the  practioe  with  that  of  other  Courts,  superseding  the  Rule  of  Trinity  26  &  27 
Geo.  2.  {Hockin  v,  IUeee,E.  T.  1828,  'Ex.,  2  Y.  &  J.  275). 

I  An  affidavit,  shewing  the  plea  and  replication,  and  that  the  cause  was  therebr 
St  issue:  —  Held  insufficient.  (Smjfth  v.  Parslow,  T.  T.  1832,  Ex.,  2  C.  &  J. 
217;  S.  C.  2  Tyrw.  284).  But  an  affidavit  in  support  of  the  motion,  stating 
notice  of  trial  given,  is  sufficient  without  ailing  that  the  cause  was  at  issue. 
(Corbpn  t.  Hfywwrth,  M.  T.  1837,  C.  P.,  6  D.  P.  C.  181 ;  S.  C.  3  Scott,  335). 
In  answer  to  a  rule  for  judgment  as  in  case  of  a  nonsuit,  the  affidavit  stated  *'  that, 
since  joining  issue  in  the  above-named  cause,  unexpected  difficulties  have  arisen 
in  procuring  the  necessary  evidence  to  entitle  the  plaintiff  to  a  verdict  in  his  favour :" 
—Held  a  sufficient  excuse.  {Doe  d.  Ringer  v.  Bloie,  M.  T.  1839,  C.  P.,  8  D. 
P.  C.  18). 

A  motion  on  behalf  of  the  same  plaintiff  in  two  different  actions,  upon  the  same 
ground  of  application,  may  be  made  upon  one  affidavit  intitled  in  both  actions. 
{Pitt  T.  Evam,  M.  T.  1833,  Ex.,  2  D.  P.  C.  226). 

I  So,  if  a  plaintiff  does  not  proceed  to  trial,  pursuant  to  notice,  at  the  defend- 
ant's request,  the  rule  will  be  discharged.  {Doe  d.  SteppinsY.  Lord,  M.  T.  1833, 
K.  B.,  2  D.  P.^  C.  419).  So,  where,  upon  a  new  trial  granted,  the  defendant 
took  down  the  cause  by  proviso,  and  the  plaintiff  obtained,  an  order  to  put  off  the 
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The  Court  held  this  a  sufficient  excuse,  and  a  rule  for  judgment 
as  in  case  of  nonsuit  discharged^  with  costs. 

trial  to  the  next  assizes  upon  giviDg  a  peremptory  tmdertaking  to  try  then: — Held, 
that  being  a  bargain  between  the  parties,  it  was  not  necessary  to  make  the  order 
a  mle  of  Court ;  and  upon  the  plaintiff  failing  to  try  according  to  his  undertaking, 
the  Court  granted  judgment  as  in  case  of  nonsuit,  (/ones  ▼.  Pritehard,  T.  T.  1831, 
Ex.,  2  Tyrw.  383).  So,  where  a  defendant  has  given  a  cognovit  for  the  debt 
sought  to  be  recovered  in  an  action  by  the  plaintiff,  and  the  plaintiff  does  not 
proceed  to  trial,  and  the  defendant  obtains  a  rule  for  judgment  as  in  case  of 
B  nonsuit,  that  rule  will  be  discharged  with  costs.  {Smith  y,  Joy,  M.  T.  1833, 
B.  C,  2  D.  P.  C.  410).  And  where  the  plaintiff  had  accepted  the  debt  and 
costs  the  Court  discharged  the  rule  without  a  peremptory  undertaking.  {Shrimp'^ 
ton  V.  Carter,  E.  T.  1835,  Ex.,  3  D.  P.  C.  648).  So,  where,  upon  the  dis. 
■olation  of  partnership  between  the  attomies  who  originally  conducted  the 
cause,  one  of  them  afterwards  continued  it,  and  a  summons  was  attended  with- 
out  objection,  the  Court  discharged  a  rule  for  setting  aside  a  judgment  as 
in  case  of  nonsuit,  on  the  ground  of  no  order  to  change  having  been  obtained. 
{Farley  v.  Hebbee,  E.  T.  1835,  K.  B.,  3  D.  P.  C.  538).  A  phiintiff  who  has 
given  a  peremptory  undertaking  to  try  at  a  particular  sitting,  is  bound  to  be 
prepared  for  that  purpose,  although  the  defendant  is  not  ready  to  proceed. 
{Saxon  ▼.  Swaby,  T.  T.  1835,  B.  C,  4  D.  P.  C.  105).  So,  where  a  per- 
emptory undertaldng  had  been  given  to  try,  but  the  plaintiff  neglected  to  go 
to  trial  in  time,  because  it  was  found  that  the  declaration  required  amendment, 
and  a  proposal  to  refer  was  going  on : — Held,  that  that  was  no  excuse,  and  tiiat 
the  defenduit  was  entitled  to  jud^ent  as  in  case  of  a  nonsuit.  {Haines  v.  Taylor, 
£.  T.  1834,  Ex.,  2  D.  P.  C.  644).  Upon  a  peremptory  undertaking  being  ac- 
cepted, the  Court  permitted  an  order  for  costs  of  the  day,  **  if  any,"  to  be  added 
to  the  rule;  but  refused  it  where  it  appeared  that  notice  of  trial  having  been 
countermanded,  there  could  have  been  none.    {Doe  v.  Owen,  E.  T.  1836,  Ex., 

1  M.  &  W.  323).  And  if,  after  a  motion  for  the  costs  of  the  day  for  not  pro* 
oeeding  to  trial,  the  plaintiff  suffers  another  term  to  elapse  without  giving  notice 
of  trial,  that  is  a  new  default,  which  entitles  the  defendant  to  move  in  the  next 
term  for  judgment  as  in  case  of  a  nonsuit.  {Dyke  v.  Edwards,  E.  T.  1833,  Ex., 

2  D.  P.  C.  53 ;  semble  contrii,  Moseleyy.  Clark,  E.  T.  1833,  Ex.,  2  D.  P.  C.  66). 
Though  a  rule  absolute  for  judgment  as  in  case  of  a  nonsuit  has  been  obtained 

for  not  proceeding  to  trial,  pursuant  to  a  peremptory  undertaking,  yet  if  it  appears 
to  have  been  through  mistake  that  notice  of  trial  was  not  given  in  time,  and  no 
inconvenience  has  been  sustained  by  the  defendant  in  consequence,  the  Court  wiU 
discharge  the  rule  on  payment  of  costs.  {CharringtonY.  Meatheringkan,  M.  T., 
1835,  Ex.,  4  D.  P.  C.  479). 

In  a  town  cause,  issue  was  joined  and  notice  of  trial  given  for  the  sittings  in 
Michaelmas  Term.  The  cause  was  made  a  remanet,  but  the  plaintiff  did  not  pro- 
ceed to  trial.  In  Easter  Term,  a  rule  was  made  absolute  for  costs  of  the  day  for 
not  proceeding  to  trial,  and  subsequently  a  rule  nisi  was  obtained  for  judgment 
as  in  case  of  a  nonsuit,  which  rule  was  discharged  in  Trinity  Term.  In  the  same 
term  the  defendant  obtained  a  similar  rule  nisi.  No  fresh  notice  of  trial  had  been 
given: — Held,  that  the  defendant  was  entitled  to  move  for  judgment  as  in  case  of  a 
nonsuit.  {Smith  v.  Pole,  M.  T.,  1839,  Ex.,  7  D.  P.  C.  792 ;  S. C.5  M.& W.491). 

In  Michaelmas  Term,  1837,  plaintiff  obtained  a  rule  nisi  for  judgment  as  in 
case  of  a  nonsuit,  which  was  discharged  upon  a  peremptory  undertaking  to  try 
at  the  next  assizes.  After  the  assizes,  and  before  the  ensuing  term,  both  parties 
agreed  to  a  reference.  The  arbitrator  omitted  to  make  his  award  within  the  time 
Ihnited: — Held,  that  the  peremptory  undertaking  was  put  sn  end  to  by  the  agree- 
ment of  reference.  {Spurr  v.  Rayner,  T.  T.  1839,  Ex.,  7  D.  P.  C.  467 ;  sed  vide 
supra). 

Where  a  plaintiff  gives  a  peremptory  undertaking  to  try  at  the  next  practicable 
sheriff's  court,  he  is  bound  to  take  proper  steps  to  try  the  cause  before  the  de- 
fendant obtains  judgment  absolute  as  in  case  of  a  nonsuit,  although  for  that  pur- 
pose it  may  be  necessary  for  him  to  obtain  a  special  appointment  of  a  court  from 
the  sheriff.  {Sell  v.  Adam,  T.  T.  1839,  B.  C,  7  D.  P.  C.  672).  And,  where 
a  plaintiff  does  not  proceed  to  the  trial  of  an  issue  before  the  under-sheriff  pur- 
suant to  notice,  the  time  at  which  he  would  be  compelled  to  proceed  by  the 
Court  will  be  regulated  by  the  times  at  which  the  sheriff  sits.  {Bankey.  Wright, 
M.  T.  1834.  B.  C,  3  D.  P.  C.  14). 

In  all  cases  of  peremptory  undertaking  to  try,  a  fresh  notice  of  trial  should  be 

given,  though  the  cause  remains  in  the  paper.  {Sulsh  v.  Cranbrook,  M.  T.  1831, 
.C,  ID. P. C.  148). 
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VI.  RELATIVE  TO  MAKING  THE  RULE  ABSOLUTE*. 
VII.  RELATIVE  TO  THE  EFFECT  OF  THE  RULEf. 

JoNXfl  e.  How8k  E.  T.  1837.  Ex.    5  D.  P.  C.  600;  S.  C.  2  Jf.  f 

W.  379. 

Thx  plaintiff^  after  default  made  on  the  14th,  gave  a  fresh  notice  A  Terdiet  after 
of  trial  for  the  1 8th,  when  the  plaintiff  obtained  a  yerdict;  but  the  "de  for  jadg- 

defendant  obtained  a  rule  for  judgment  as  in  case  of  a  nonsuit,  on  the  "***' '."  *^^ 
i;.,.!  "^     '^  *  nonsmt  will  be 

*•*"*•  eetamdef. 

The  Court  set  aside  the  verdict  and  discharged  the  rule  for  judg- 
ment on  a  peremptory  undertaking,  and  payment  of  costs  of  the 
day  on  the  first  default,  and  of  the  rule. 


VIII.  RELATIVE  TO  THE  COSTS. 

Brown  v.  Tanner,  M.  T.  1824.  Ex.     1  M'CleL  593. 

laexTE  had  been  joined  in  Trinity  Term,  1824,  and  notice  of  trial  Costs  of  mo- 
bad  been  given  for  the  ensuing  assises  held  at  Oxford  on  the  28th  of  ^^  ^^^'^  ^ 
July.    But  the  plaintiff's  attorney  having  been  engaged  in  London        <»'"■«♦• 

In  support  of  a  rule  to  enlarge  a  peremptory  midertaking,  where  the  plaintiff 
has  made  only  one  default,  in  consequence  of  the  absence  of  a  material  witness, 
the  affidayit  need  not  state  the  name  of  that  witness.  {Montfort  y.  Bond,  M.  T. 
1833,  B.C.,  2D.  P.  C.  403). 

*  Where  a  plaintiff  has  given  a  peremptory  undertaking,  (but  not  by  rule),  the 
nde  for  judgment  as  in  a  case  of  nonsuit,  for  not  fulfilling  that  undertaking,  ia 
nisi  in  the  first  instance.  {VokitUY,  Snell,  M.T.,  1833,  B.C.,  2D.  P.  C.  411). 
Bat,  fdiere  a  plaintiff  has  given  a  peremptory  undertaking  to  try  at  a  particular 
sitthigs  in  term,  and  he  has  allowed  those  sittings  to  pass  without  givmg  notice 
of  trial,  judgment  absolute  may  be  obtained  in  the  same  term.  {Aihion  ▼.  John* 
Hone,  H.  T.  1840,  B.  C,  8  D.  P.  C.  299). 

Upon  a  rule  for  judgment  as  in  case  of  nonsuit,  the  plaintiff  must  shew 
some  excuse,  and  the  defendant  is  not  obliged  €o  accept  a  peremptory  undertak* 
ing,  but  may  make  the  rule  absolute.  {NichollT.  Collingwood,  E.  T.  1833,  Ex., 
2  D.  P.  C.  60).  After  a  Judge's  order  for  trial  before  the  sheriff  of  a  country 
emse,  the  plaintiff  omitted  to  give  notice  of  trial  until  after  the  lapse  of  two  she- 
riiTs  courts :—  Held,  that  the  defendant  was  not  entitled  to  a  rule  absolute  for 
jadgment  as  in  case  of  a  nonsuit.  (  Willianu  y.  Edwards,  E.  T.  1835,  Ex.,  3  D. 
P.  C.  660). 

t  After  judgment  of  nonsuit  the  cause  is  over,  and  therefore  no  motion  can  be 
made  to  dispauper  the  plaintiff.  {Jenkim  y.  Hyde,  E.  T.  1817,  K.  B.,  6  M.  & 
Sdw.  228).  The  circumstance,  that  an  order  to  try  before  the  sheriff  has  been 
obtained,  makes  no  difference  in  the  time  within  which  judgment  as  in  case  of  a 
nonsuit  may  be  moved  for,  no  notice  of  trial  haying  been  given.  {Harle  v.  fFi7- 
•DM,  B.  T.  1835,  Ex.,  3  D.  P.  C.  658). 

t  Where  a  rule  for  judgment  as  in  case  of  a  nonsuit  is  discharged  on  a  per- 
emptory undertaking,  the  defendant  may  still  apply  for  costs  of  the  day.  {Lewie 
V.  Tkomae,  M.  T.  1825,  K.  B.,  6  D.  &  R.  217).  But  the  Court  refused  to 
gFsnt  the  costs  of  the  day  as  a  condition  of  discharging  the  rule  for  judgment  as 
in  case  of  nonsuit,  but  would  make  it  a  separate  part  of  the  order.  (LenniJter  v. 
Barr,  E.  T.  1832,  Ex.,  1  D.  P.  C.  563 ;  S.  C.  2  C.  &  J.  473 ;  vide  Reg.  Gen., 
pest). 

Rule  69  of  1  Reg.  Gen.  H.  T.,  2  WiU.  4,  does  not  enable  the  Court,  where 
a  rule  for  judgment  as  in  case  of  a  nonsuit  for  not  proceeding  to  trial  is  made 
sbiolute,  to  grant  the  defendant  the  costs  of  the  day  in  disposing  of  that  mo- 
tion. {Jokneon  v.  Smith,  E.  T.  1832,  B.  C,  1  D.  P.  C.  421). 

Upon  an  application  to  enlarge  a  peremptory  undertaking,  after  several  de- 
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in  attending  a  reference  in  a  canae  in  this  Cooft,  wherein  he  was 
himself  the  plaintiff,  from  the  21st  to  the  25th  of  Jnty,  and  haTing 
heen  nnahle  to  return  into  the  ooontrj  in  time  to  prepare  for  the 
trial,  had  ooontermanded  the  notice.  The  onlj  question  was,  whe- 
ther the  plaintiff  should  pay  the  defendant  the  oosts  of  the  applica- 
tion, or  thej  should  abide  the  eyent  of  the  cause,  the  defendant's 
counsel  insisting  that  he  was  entitled  to  them  b j  the  practice  in  this 
Court. 

Per  Cur. — ^Let  them  be  costs  in  the  cause. 


Taylor  v.  Montagne,  M.  T.  1836.  Ex.     2  If.  f  IF.  315. 
Ineueofboik-       The  plaintiff's  right  of  action  became  by  his  bankruptcy  Tested 


rvptcjr  leciiritj   j^  his  assignees,  who  refused  to  proceed  in  the  suit — 
to€  oo^  imiflt         jij^  Court  refused  to  discharge  the  rule  for  judgment  as  in  case  of 
*  nonsuit,  unless  security  were  given  for  costs. 


MuDRY  V.  Newman,  T.  T.  1834.  Ex.     1  C,  M.  ^  R.  402;  S.  C. 

2  D.  P.  C.  695;  S.  C.  4  Tyrw.  1023. 

Thooghanae-        The  attorney  commenced  the  action  without  the  plaintiff's  know- 
tion  be  bnro^t  ledice  or  consent;  and  the  defendant  obtained  judinnent  as  in  case  of 

ledge,  he  is  lia*       The  Court  held,  that  the  plaintiff  was  liable  for  the  costs,  and  his 
ble  to  ooiti.       only  remedy  was  against  the  attorney. 


Thomas  v.  Williams,  E.  T.  1825.  K.  B.    A  B.  ^  C.  260. 

After  tbe  rak         On  a  rule  for  a  judgment  as  in  case  of  a  nonsuit,  it  was  stated 

mrotlild^.  *** ^*  ^**  ^^  ^^^  ^  "^^^^  ^*"*^^^'  ®*^» (eighth  edition),  that 
ed^a  ndemay  ^^^  defendant  cannot  move  for  judgment  as  in  case  of  a  nonsuit  and 
be'obuined  for  costs  for  not  proceeding  to  trial  at  the  same  time,  nor  after  moring 
the  ooctt.  for  the  former  is  he  allowed  to  apply  for  the  latter;  and  the  same 

rule  is  laid  down  in  Hullock  on  Costs,  804,  and  in  Archbold's  Prac- 
tice. 

Bayley,  B.,  however,  was  of  opinion,  that,  notwithstanding  what 
appeared  in  the  books  of  practice,  a  rule  for  costs  might  be  obtained 
after  the  rule  for  judgment  as  in  case  of  a  nonsuit  was  discharged. 


HocKiN  V.  Reid,  £.  T.  1831.  Ex.     1  C.  ^ /.  466;  S.  C. 

1  Tyrw,  386. 

In  the  Exche-         On  motion  for  judgment  as  in  case  of  nonsuit — 
qncr,  the  coeti        The  Court  said,  in  the  Exchequer,  the  rule  is  to  move  for  costs 

^  ^^  ^^  ^^^  ^^  before  that  for  judgment  as  in  case  of  a  nonsuit,  but  it  may 

vioofllT  wplied  ^  ^^°®  ^^'  ^^^  latter  ride  is  made  absolute,  if  that  be  silent  as  to 

for*.  costs. 

faults,  the  Court  will  make  the  plaintiff  pay  the  costs  of  the  last  application.  {De 
RuUen  v.  John,  H.  T.  1836,  B.  C,  5  D.  P.  C.  400).  And  a  mere  proposal  to 
refer  made  after  the  commission  day  held  too  late,  and  not  to  exempt  the  plain- 
tiff  from  liability  to  pay  the  costs  of  the  day.  {Eaton  t.  Skuekburgh,  E.  T.  1834, 
Ex.,  2  D.  P.  C.  624). 

*  By  Reg.  69,  H.  T.  2  Will.  4,  no  motion  for  judgment  shall  be  allowed  after 
motion  for  costs  for  not  proceeding  to  trial  for  the  same  defiiult,  but  indi  costs 
may  be  mored  for  separately. 
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We«t  v.  Pryce,  H.  T.  1825.  C.  P.    2  Binff.  455. 

On  the  27th  of  NoTemher^  1824,  judgment  as  in  case  of  a  non-  llieoottsofyiiat 
suit  was  entered  up  in  an  action  which  had  been  commenced  by  the  allowed  to  be 
bankrupt  before  his  bankruptcy  against  the  defendant,  and  in  which,  ^^^^^fj^^ 
after  haying  withdrawn  the  record  at  a  previous  sitting,  he  had,  on  ^n  action  by 
the  10th  of  NoTember,  obtained  time  to  enter  the  issue.     On  the  the  assignees  of 
22nd  of  the  same  month  he  became  bankrupt.    The  bankrupt's  as-  plaintiff,  a 
agnees  obtained  a  verdict.     A  rule  was  applied  for  to  set  off  these  ''^^'^P^ 
costs  against  the  costs  of  the  judgment  as  in  case  of  a  nonsuit — 

But  the  Court,  though  they  expressed  themselves  willing  to  carry 
the  practice  of  setting  off  costs  as  far  as  it  could  be  allowed, 
thoo^t  that  this  was  a  case  to  which  they  were  not  warranted  in 
extending  it,  either  by  precedent  or  justice;  that  whether  the  costs 
of  the  nonsuit  were  or  were  not  recoverable  under  the  bankrupt's 
commission,  there  was  no  mutual  credit  between  the  defendant  and 
the  bankrupt's  assignees,  nor  were  the  parties  in  the  two  actions  the 
same.  

Partington  r.  Wyatt,  E.  T.  1830.  C.  P.     6  Bing.  171;  S.  C. 

3  1f.  ^P.  316. 

A  SPECIAL  motion  for  discharging  a  rule  for  judgment  as  in  case  The  Court  ro- 
of nonsuit^  upon  a  peremptory  undertaking,  ordered  to  be  referred  '"••^  *»  >nter- 
to  the  officer  to  tax  the  costs  of  the  trial,  unless  the  plaintiff  should  ^^^^^  ^^. 
shew  sufficient  cause  to  the  officer  at  the  time  of  such  taxation,  who  cretion,  where 
bad  refused  to  allow  any —  the  costs  of  the 

The  Court  refused  to  interfere,  as  his  power  was  discretionary.       ™'» ^^  ^^^^ 

referred  to  him. 


IX.  RELATIVE  TO  SETTING  ASIDE*. 


See  tit.  Apprentice. 


PooLi:  t.  DucAS,  T.  T.  1834.  C.  P.     1  Bing.  N.  S.  649. 

In  an  action  on  a  bill  of  exchange,  it  appeared  that  the  notary's   An  entry  by  a 
derk,  who  presented  the  bill  dishonoured,  made  an  entry  at  the  time   '*?.^''^?J^  "• 
io  the  usual  course  of  business —  his  dwSi.     ' 

The  Court  held,  that  upon  proof  of  his  death  such  entry  was  ad- 
missible. 


Votti  ^omteSOrg.     See  tit.  Bills  and  Notes. 


*  Where  the  mle  had  been  obtained  for  jadgment  as  in  case  of  nonsuit,  and 
jadgment  signed,  the  Coort  refused  an  application  to  set  aside  the  rale,  on  the 
graond  of  having  been  mOTed  contrary  to  an  express  understanding  between  the 
plaintiff's  attorney  and  the  defendant's  counsel  at  an  accidental  intenriew.  (HieA- 
erdmi  Y.  Peto,  M.  T.  1840,  Q.  B.,  9  D.  P.  C.  73). 


9S  xoncE  OF  ACnON. 


Vot  ewkg*.  Sea  ot    See  tits.  Cue,  Aetiom  om—Ubd^ 
Sbmder — Trapmn — TVocer,  and  particakr  beads. 


Xottce  of  fittUm. 

See  ante,  tit.  Jeiiam,  NoHee  of. 


Bbbcht  v.  Sidss,  T.  T.  1829.  K.  B.    9B.^C.  806. 
Aptfty  a^^       Bt  the  act  7&8  Geo.  4,  e.  30,  (for  conaolidatiiig  the  laws  relatiiig 
t^^s^hLT'?^  to  malkioiis  injniies  to  pn^totr),  sect.  41,  it  is  enacted,  "That  in 
l^^^J^'uJ^  all  actions  to  be  commenced  agabist  sn j  person  for  anything  done 
ticrf  .  in  pusoanoe  of  the  act,  notice  in  writing  of  soch  action,  and  the 

canse  thereol^  shaO  be  given  to  the  defendant  one  calendhr  month 
before  the  commencement  of  the  action."  In  an  action  broo^t  by 
A.,  who,  for  a  snmpoaed  maficioas  mjnry  to  property,  had  been  taken 
into  coAtody  by  B^  who  bona  fide  bdiered  that  he  waa  acting  in 
ezecntion  of  the  act — 
The  Court  held,  that  B.  was  entitled  to  notice  of  sction. 


Xottcr  bs  9)lbm»niientt. 


Xottce  of  9Ba(L     See  ante,  tit.  BaU. 


*  By  Role  H.  T.  4  Wm.  4,  in  actknis  on  the  cue,  the  plee  of  *<  not  giulty" 
■ban  opertta  as  a  denial  onhr  of  the  Ineacfa  of  daty  or  wrongfid  act  alkged  to 
hare  been  committed  by  tiie  defendant,  and  not  of  tbie  Ibcta  atiSed  in  the  indnoe- 
ment,  and  no  other  defence  than  toch  denial  ahaU  be  admiaible  under  that 
plea:  all  other  pleaa  in  denial  ahaU  take  iasne  on  aome  particnlar  matter  of  fact 
alleged  in  the  declaration. 

By  Role  H.  T.  4  Win.  4,  in  aetiona  of  tieqwaa  q[08re  dananm  fr^git,  the  plea  of 
«  not  guilty"  ahall  operate  aa  a  denial  that  the  defendant  committed  the  treapaaa 
fai  the  place  mentioned,  but  not  aa  a  denial  of  the  plaintiir'a  poaaeMion  or  right  of 
pmaeifion  of  that  place,  which,  if  intended  to  be  denied,  moat  be  tiavctied  ape- 
dally. 

By  the  nme  Role,  in  action  of  treapaaa  de  bonia  aspottatia,  the  plea  of  "  not 
rnflty  **  flbdl  operate  aa  a  denial  of  the  defendant* a  baring  committed  the  treapaaa 
by  taking  or  damaging  the  gooda  mentioned,  bat  not  of  tiie  plaintiiF'a  propeity 
therein. 

t  In  an  action  againat  exdae  officera  for  a  aeiziire,  the  notice  of  action  mnat  be 
prored  in  the  Srat  inatance,  before  any  other  evidence  ia  giTen.^-The  plaintifb  alept 
at  different  booaea,  away  from  their  placea  of  boaineBa,  but  a  aenrant  alept  on  the 
premiaea  of  the  latter;  qmere,  whether  the  notice  of  action  properly  deacribea 
the  plaintilla  aa  of  the  place  of  bnainesa,  the  atatate  reqairing  it  to  atate  their 
place  of  abode  ?  {JohMom  t.  Lord,  M.  T.  1830,  N.  P.,  1  M.  &  M.  444). 

X  Proof  of  notice  being  adTcrtiaed  in  a  country  newapaper  ia  not  a  aoffident 
proof  of  notice  to  a  party,  without  aome  proof  that  he  took  in  the  paper  in  quea* 
tion.  {Norwich  Navigatum  Compmt^  ▼.  Theobald,  H.  T.  1828, 1 M.  &  M.  l&S). 
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TXotia  to  Carriers.    See,  ante,  tit  Carriers. 


Notice  to  priAace.     See,  ante,  tit.  Evidence. 


Notice  to  €tttit 


I.  RELATIVE  TO,  WHEN  IT  IS  OR  IS  NOT  ESSENTIAL, 

p.  49. 

II.  RELATIVE  TO,  BY  WHOM  TO  BE  GIVEN,  p.  50. 

m.  RELATIVE  TO,  TO  WHOM  TO  BE  GIVEN,  p.  51. 

IV.  RELATIVE  TO  THE  FORM  OF,  p.  51. 

V.  RELATIVE  TO  THE  EFFECT  OF,  p.  52. 


L  RELATIVE  TO,  WHEN  IT  IS  OR  IS  NOT  ESSENTIAL. 

Doe  d.  Tilt  v.  Stratton,  M.  T.  1827.  C.  P.    4  Bini/.  446;  S.  C. 

I  M.^P.  183;  S.  C.  3  C.  ^  P.  164. 

The  defendant  entered  upon  an  agreement  for  a  lease  of  seven  Aithou^fb  only 
years,  but  which  was  never  executed.  «n  agreement 

The  Court  held,  that  during  the  seven  years  notice  to  quit  would  '**^*  j^to* 
have  been  necessary,  but  not  at  the  end  of  that  period,  the  original  Qotioe  to  quit 
contract  being  sufficient  notice.  mnstbegiyeQ*. 


Doe  d.   Parker  v.  Bodlton,  E.  T.   1817.    K.  B.     6  3f .  ^ 

Selw,  146. 

P.,  THE  lessor  of  the  plaintiff,  being  seised  in  fee  of  lands,  having  Where  an  entry 
agreed  for  the  sale  thereof  to  W.,  on  or  before  a  certain  day,  the  if  m  anticipa- 
Tendee  before  that  day  agreed  to  let  them  to  the  defendant,  who,  *»o»»  convey- 
with  the  permission  of  the  vendor,  was  let  into  possession  as  tenant  ^^  no  n^ce 
to  W.     The  conveyance  was  after  the  stated  day  executed,  whereby  to  quit  need  be 
the  lands  were  conveyed  to  W.,  but  for  the  use  of  P.  the  vendor  gtrea. 
for  a  term,  subject  to  a  proviso  for  redemption  by  W.,  on  payment 
of  the  purchase-money,  for  default  of  which  the  ejectment  was 
brought. 

The  Court  held,  that  the  entiy  and  possession  of  the  defendant 
heiDg  only  that  of  W.,  by  anticipation,  no  notice  to  quit  was  neces- 
sary. 

^  And  the  fear  of  a  diatress  from  a  superior  landlord  does  not  dispense  with 
ootiee.   {BiekeU  v.  TuUock,  1833,  N.  P.,  6  C.  &  P.  66). 
VOL.  V.  ■ 
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II.  R£LiLTIY£  It),  BY  ITUOM  TO  BE  GIVEN. 

DoK  dL  Mjlkn  r.  Wai.t£xs»  H.  T.  1S30.  K.  B.     10  H.  f  C.  626. 

An  a|?rat  emjUojcd  to  revxaiY  rents  |:aiY  notioe  to  quit,  luniiig 
no  anthoritr  «l  tbe  vaat  to  drumine  iIm  tenuiCT,  and  there  vas 
DO  rNxicnitioD  of  the  anthontr  of  the  mscdX  before  the  daT  of  the 
dcaxuse  hud  in  the  ejectment. 

TW  C-cnut  heid,  that  the  mere  biinsuic  the  acxioii  was  insoflUent. 


DoK  r.  Roaiv$ox,  M,  T,  1n56.  C.  P.     S  Ajy.  X  5.  477;  S.  C. 

Tnv  ^^Tie^iiv^n  rented  npnn  t^  TaBixtr  of  a  notice  to  quit,  gmn 
on  hrhAl;  ^\f  ihe  )esstar&.  «-b.>  mre  mortcactcs  to  the  de£ndant,  the 
n>(Mt3:ai>Y  in  |vtssies:si.Mi.  T^  noci;>e  vas  ch^ex  br  a  Mr.  Constable^ 
«h(>  »K5imWd  hisisiribf  arromer  and  «rfat  tor  the  nortpigccs;  but 
on  ihe  irud  he  adznined  this  hf  nf^iber  kiK-v  the  Uads  in  ye^ion 
nor  the  k^ssicvni;  thai  he  rKW^  the  vrat  br  tosae  Gencnl 
and  did  not  knov  v^ieaiof  the  jciner  anriniied  «y  br  vhoB  it 
p^Y^ei;  and  thai  he  ^(»$  TM«t*>r  the  wcu  i£  Mc9K&.  Uffectt  k,  Son, 
mho  m*fe  the  acmt^  <c  ihf  irrc^riaireesL.  A  i<rii:«  passed  far  the 
}^ni  itt  Viih  l^VieinT  tv^  ti>e  drftnndazA  u-^  nyr^Y  i;»  caoer  a  Boaonit. 

IV  t V-^, — TWw  ita<5  W  a  nev  tntl  if  wi  wtrt  to  a]ij<«r  this 
\>M\\Kn  to  >4and  *r«i>.Mfi  f;:rLr*«r  ^ivfscorfcTjnik — li^  b  to  saj,  if  we 
mrre  t^-Od  thai  a  n«^jcir  tf  i}::r^  r-^vi  t«  ihf  acfoA  rf  aa  wnt.  is 
*i;ih»'*>otti  to  suc'.'tiui:  ax  jk*C}:u;  .ic  i^TTway: — »^  ^^teji  be  canring 
the  k«  tars  J>er  irua  :»;  has  }l^nt  oamfC  Hafm . 


T. T,  :S-^.^  £.  R    i  J.  J-^^  1S5. 

a-i»rc  itfr  a  h.-cxtj  tj  ^il:  \j  ^mt  of 


*f^Tr^  XV. n  Tenants  '•ae^  Jioni:  :u: — 

TSf  C'u.T^   h:ui^  tiac  a  n-*cw*  ?/  4it:c   >t  nw  t€  «*«n!  vtat- 


•ip»M  r«  tarn 


K^  /.  T^i^TT  T.  Et-.m.  r  r  :Mr>.  il  ?.    m  kK.  as^. 

I"^  f^iTTinKai;,  x  mneic-a  rtac  "diu   it:««:!niuac  nai  lifoE  miacr  the 

^Il.^lnll^    n.riir-.  vramic  :!ri^;rrfaiw  zj  "M   -iire   /c  iucry.     T!iie  de- 

^'^  -'^  — r'jif  (iu»<r:uu   J5V  wiuutif  iu   lauinrrr  3111A  out  W 


imiuuu  'uac  c  mi^sc  iv  ) 
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111.  RELATIVE  TO,  TO  WHOM  TO  BE  GIVEN. 

Dob  d,  Jones  v.  Jones,  E.  T.  1830.  K.  B.  10  J?.  ^  C.  718. 
—8.  P.  Doe  d.  Nicboll  v.  M'Keao,  E.  T.  1830.  K.  B. 
10  5.  ^C.  721. 

The  minister  of  a  dissenting  chapel  was  permitted  by  the  Nonotioeto 
trustees  to  occapy  a  dwelling-house.  9J"t  need  be 

The  Court  held,  that  having  no  other  estate  in  the  premises  than  g^^?  ^^^ 
that  of  a  mere  tenant  at  will,  it  was  put  an  end  to  by  a  demand  of  ^^  poawe- 
pooession  by  the  trustees,  and  that  they  were  entitled  to  recover  don  be  de- 
the  possession  without  any  notice  to  quit.  manded. 


IV.  RELATIVE  TO  THE  FORM  OF. 

Doe  d,  Hudoleston  v.  Johnston,  H.  T.  1825.  Ex.     1  M'Clel, 
f  r.  141;  S.  C.4B.^  C.  922;  S.C.  7  D.  ^  R.  411. 

A  TENANT  from  year  to  year,  in  December,  verbally  gave  his  landlord  A  Terbal  notioe 
kss  than  six  months*  notice  to  quit  at  the  following  Lady-day,  which  ^"  ^^  "^ 
was  accepted,  and  the  tenant  afterwards  attended  at  a  letting  of  the  ^^y^^^^^^I 
premises  by  auction  and  bid,  but  the  new  tenant  was  never  let  into  ]ord,  is  not 
possession.  siifficieiit. 

The  Court  held,  that  the  tenancy  was  not  thereby  -determined; 
there  being  no  regular  notice,  and  the  facts  not  amounting  to  a  sur- 
render in  law  within  the  Statute  of  Frauds. 


Doe  d.  Armstrong  v.  Wilkinson,  M.  T.  1840.  Q.  B.    4  P.  ^ 

D.  323. 

In  ejectment,  the  notioe  to  quit  described  the  premises  as  a  farm  A  miBdeacrip- 

at  D.,  being  in  fact  at  H.     These  were  distinct  parishes^  but  the  ^^^,  ^^  . 

defendant  could  not  be  misled.  SSJriidt? 

The  Court  held  the  notice  sufficient. 


BoE  d.  Durant  v.  Doe,  T.  T.  1830.    C.  P.     6  Bitu^.  574;  S.  C. 

4M.^P.  391. 

In  this  case  a  notice  to  quit  had  been  given  on  28th  September,  A  costomaiy 

to  quit  at  the  following  25th  March.  balf  yeftr'i  no- 

The  Court  held  the  notice  good  as  the  customary  half-year.  *"*  "  *«>d ; 


Doe  d,  Kindersley  v,  Hughes,  M.  T.   1840.  Ex.     7  M.  ^ 

W.  139. 

In  ejectment,  it  appeared  that  the  tenant  held  the  land  from  the  and  a  notioe  to 
2iid  February  and  the  house  from  1st  May;  and  a  notice,  dated  <l^t  <'  at  the 

*  A  tenant  firom  year  to  year  died,  and  a  regular  notice  to  qnit  waa  aenred  on 
tka  widoiw,  who  remained  in  posaeBsion : — Held,  that  the  landlord  might  recover 
a  qectment,  nnleia  it  were  shewn  that  some  other  person  and  not  the  widow 
wai  the  executor  or  administrator  of  the  tenant ;  and  that  it  was  not  incumbent  on 
t^  landlord  to  diew  that  the  widow  was  either  executrix  or  administratrix.  (JZeet 
▼.  Perror,  1830,  N.  P.,  4  C.  &  P.  230). 

t  A  notioe  to  <|uit  *'  on  St.  Michaelmas  day,"  is  prim&  fibcie  a  notioe  to  quit 
it  New  Miehaelffias  ;  bat  if  the  holding  be  from  old  Michaelmas^  it  will  be  a  suf- 
ficieBt  notice  to  quit  at  that  time.  (Dq9  d.  WUkt  ▼.  Ptrrin,  1839,  N.  P.,  9  C. 
&  P.  467). 
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end  of  jour  16th  February,  1838,  was  g;iTen  in  one  notice,  to  quit  and  deliver  up 
present  hold-      the  farm,  lands,  and  premises,  "  at  the  end  of  your  present  year's 

fidelt  holding." 

The  Court  held  this  a  good  notice  to  quit  in  the  spring  of  the 
year  1839,  no  objection  being  raised  that  the  land  was  not  the  prin* 
dpal  subject  of  the  tenancy.    

Doe  d.  Campbell  v.  Scott,  T.  T.  1830.    C.  P.     6  Bwg.  362; 

S.  C.AW.^  P.  20. 

So,  a  notice  to  In  an  action  of  ejectment,  it  appeared  that  a  notice  to  a  weekly 
^  *  ^f  th  ^°*^^  ^  ^^^  "  ®^  Friday,  provided  his  tenancy  expired  on  Friday, 
tenuicT,  good*!  ®'  Otherwise,  at  the  end  of  his  tenancy,  next  after  one  week  from  the 

date  of  the  notice." 
The  Court  held  the  notice  sufficient. 


V.  RELATIVE  TO  THE  EFFECT  OFf. 


Nni0an(e. 


I.  RELATIVE  TO  WHAT  DOES  OR  DOES  NOT  AMOUNT 
TO. 

(a)  Concerning  disorderly  houses,  p.  53. 

(b)  Concerning  easements,  p.  53. 
(e)  Concerning  effigies,  p.  53» 
{df)  Concerning  highways,  p.  53. 
(e)  Concerning  rivers,  p.  53. 

(J)  Concerning  shooting-ground,  p.  54. 
(y)  Concerning  trade,  p.  54. 

n.  RELATIVE  TO,  WHO  LIABLE  FOR,  p.  54. 

III.  RELATIVE  TO  THE  NOTICE  TO  REMOVE,  p.  55, 

IV.  RELATIVE  TO  THE  REMEDIES. 

(a)  By  action. 

1.  Pleas^  p.  55. 

2.  Evidence,  p.  55. 

3.  JFitneases,  p.  56. 

4.  Coets,  p.  56. 

(b)  By  indictment,  p.  56. 

*  In  ejectment  against «  weekly  tenant,  the  notice  prored  was  to  quit  on  Wed- 
nesday, the  4th  of  August.  The  witness,  who  was  called  to  proTe  that  Wedneadar 
was  the  expiration  of  the  current  week  of  the  tenancy,  said,  '*  that  he  guened 
the  defenduit  came  ahout  a  Tuesday  or  a  Wednesday,  but  had  no  recolledioa 
which  :"— Held,  insufficient.  {Doe  d.  F%nlay9tm  v.  Bawley,  T.  T.  1831,  N.  P., 
5C.  &P.  67). 

t  Where,  after  trespass  brought,  the  plaintiff  gave  defendant  a  notioe  to  quit 
the  same  premises,  to  which  the  trespass  applied : — Held,  that,  it  acknowledging 
the  defendant  to  be  tenant,  he  was  entitled  to  a  noniuit.  (Bttrtom  t.  Cory,  B.T. 
1825,  Ex.,  1  M.  &  Y.  278). 
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I.  fiELATIVE  TO  WHAT  DOES  OR  DOES  NOT  AMOUNT  TO. 
(a)  Concerning  disorderly  houses*. 


(6)  Concerning  basements. 

Bower  v.  Hill,  T.  T.  1834.  C.  P.     1  Bing.  N.  8.  549;  S.  C. 

1  Seoti,  526. 

In  case  for  obstructing  the  plaintiff's  right  of  passage  from  his   An  action  will 
dose  along  a  public  drain  or  watercourse,  by  the  defendant  erecting   lie  for  a  nni- 
a  bridge  and  tunnel  between  the  river  and  the  plaintifiTs  close,  the   "°**  *°  ■" 
jury  found  that  the  passage  had  been  obstructed  for  sixteen  years 
before  such  erection  between  the  plaintiff's  close  and  the  defendant's 
premises  by  being  choked  with  mud,  so  that  the  plaintiff  could  not 
hare  the  ase  of  it. 

The  Coort  held,  that,  being  equally  entitled  to  pass  from  the 
river,  he  was  entitled  to  maintain  the  action  for  the  lesser  obstrnc-    • 
tion  and  prevention  of  future  possibility  of  enjoying  the  easement 
by  the  removal  of  the  mud. 


(e)  Concerning  EFFiGiEsf. 


(d)  Concerning  highways. 

Wilkes  v.  Hungerford  Market  Company,  M.  T.  1835.  C.P. 

2  Binff.  N.  S.  281 ;  S.  C.  2  Scott,  446. 

In  an  action  on  the  case  it  appeared  that  the  plaintiff  suffered  A  private  hynry 

damages  by  loss  in  his  trade,  by  reason  of  the  defendant's  having  ^7  obstroctmg 

obstructed  the  public  thoroughfare  for  an  unreasonable  time.  rou«hfare  ia'ac- 

The  Court  held  this  to  be  an  injury  of  a  private  nature,  sufficiently  tionable. 
entitling  the  plaintiff  to  maintain  an  action. 


(e)  Concerning  riters. 

Rex  «.  Russell,  E.  T.  1827.  K.  B.     6  ^.  ^  C.  566. 

On  an  indictment  for  erecting  staiths  in  a  public  navigable  river   Hie  obstnietion 

for  the  more  conveniently  loading  coals: — Held  {^er  Bayley  and    of  apnblicriver 

la  indictable. 

*  A  lioenaed  victoaller  allowing  private  balla  to  be  given  at  his  house,  on  the 
ipecolation  of  atrangera,  although  he  derive  advantage  from  supplying  refresh- 
aieols : — Hdd,  not  the  keeping  a  disorderly  house,  subjecting  him  to  the  penaU 
tin  of  25  Geo.  2,  c.  36,  s.  2.  {Mark  v.  Benjamin,  1836,  N.  P.,  2  M.  & 
Rob.  225). 

t  If  a  party,  having  a  house  in  a  street,  exhibit  effigies  at  his  windows,  and 
tbercby  attract  a  crowd  to  look  at  them,  which  causes  the  footway  to  be  ob- 
iducted,  ao  that  the  public  cannot  pass  as  they  ought  to  do,  this  is  an  indictable 
misanee,  and  it  is  not  at  all  essential  that  the  effigies  should  be  libellous.  {Re* 
▼.  CerUU,  1834,  C.  C.  C,  6  C.  &  P.  636). 
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Hclroydt  JJ.,  diss.  Tenterden^  L.  C.  J.),  that  the  jury  were  pro- 
perly directed  to  consider  whether  snch  staiths  were  erected  or  not 
in  a  part  of  the  river  where  it  was  reasonable  ships  should  land; 
whether  reasonable  space  was  left  for  purposes  of  navigation ;  whether 
it  was  a  public  benefit,  or  whether  they  were  extended  farther  than 
that  required;  and  whether  the  public  benefit  resulting  therefrom 
was  greater  than  the  injury  they  occasioned. 


Keeping  a 
pigeon  shoot- 
mg.groand  may 
be  indictable. 


if)  Concerning  shooting-ground. 

Rex  v.  Moore,  H.  T.  1832.  K.  B.    3  J5.  ^  Ad.  184. 

A  PARTY  keeping  a  pigeon  shooting-ground,  and  occasioning  the 
collection  of  idle  persons  to  shoot  at  stray  birds — 

The  Court  held,  indictable,  as  being  the  probable  consequence  of 
such  a  business,  and  that  he  was  as  much  answerable  as  if  it  had 
been  his  actual  object. 


A  landlord  is 
not  liable  for  a 
noiaanoe  com- 
mitted by  hia 
tenant,  unless 
adopted  by  tbe 
former. 


iff)  Concerning  TRADE*. 


II.  RELATIVE  TO,  WHO  LIABLE  FOR. 

Rex  v.  Pedley,  T.  T.  1834.  K.  B.     Z  N.  ^  M.  627. 

In  an  action  on  the  case,  it  appeared  that  a  landlord  let  premises 
with  a  nuisance  thereon. 

The  Court  held,  that  the  receipt  of  rent  was  an  upholding  the 
nuisance,  rendering  him  liable  for  the  continuance  of  it;  but  where 
the  nuisance  is  not  upon  the  land  at  the  time  of  the  demise,  but  the 
tenants  commit  a  new  nuisance,  the  landlord  is  not  liable. 


Rex  v.  Pease,  H.  T.  1832.  K.  B.     4  B.  ^  Ad.  30. 

A  railway  com*  A  LOCAL  act  for  a  railroad,  and  the  use  of  locomotive  engines, 
''"StedTf  °'  ^*t  ^®^°®^  *^®  ^^°®  ®^  ^^  '®*^  ^y  reference  to  maps,  without  deviating 
erecting  a  soffi-  ^^^  ^^^^  l^^  yards,  and  gave  an  unqualified  authority  to  use  such 
cdent  fence.         engines. 

The  Court  held,  that  as  it  must  have  been  presumed  the  l^iisla- 
ture  were  aware  of  the  contiguity  of  the  railroad  to  the  public  high- 
way, and  probable  inconvenience  to  the  public  by  the  passage  of  the 
engine,  and  contemplated  the  greater  benefit  by  one  line  of  commu- 
nication as  a  compensation  for  the  inconvenience  to  the  other,  the 
proprietors  of  the  railroad  were  justified  in  the  use  of  the  engines, 
without  erecting  sufficient  fences  or  screens  to  prevent  the  annoyance 
of  the  public  passing  along  the  highway. 


*  Where  a  trade,  in  its  nature,  is  a  nuisance,  but  from  the  place  where  carried 
on,  not  such: — Held,  that  the  business  being  increased  by  improvements  in  the 
mode  of  conducting  it  did  not  render  it  indictable,  unless  there  was  an  increase 
of  annoyance,  and  unless  it  occasioned  more  inconvenience  than  before.  (/2ex  v. 
WattM,  M.  T.  1829,  N.  P.,  1  M.  fit  M.  281). 
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III.  RELATIVE  TO  THE  NOTICE  TO  REMOVE*. 

IV.  RELATIVE  TO  THE  REMEDIES, 
(^o)  By  action. 

1.  Fleas. 

Bliss  v.  Hay,  H.  T.  1838.  C.  P.     6  D.  P.  C.  442;  S.  C.  4  Binff. 

N.  5.  183;   S.  C.  5  Seoti,  500. 

This  was  an  action  on  the  case  for  canying  on  the  business  of  a  FIcb,  that  the 

tallow-chandler  in  premises  adjoininz  the  plaintiff's  house.     On  obnoxioiis  trade 

demurrer  to  a  plea  afleging  such  buSness  t^  have  been  carried  on  '^;j^^. 

for  three  jears  next  before  the  plaintiff's  becoming  possessed —  fore  defendant 

The  Court  held  the  plea  bad.  became poesen- 

ed,  is  badf. 

Plight  r.  Thomas,  T.  T.  1839.  Q.  B.     7  D.  P.  C.  741;   S.  C. 

2P.^D.53l;  S.C.  10^.fi?.590. 

In  case  for  nuisance,  the  declaration  alleged  as  a  nuisance,  that  Andiemb.,  soa 
the  defendant  had  upon  his  own  ground  a  mixen  or  dungheap,  upon   ple^t  ti>at  the 
which  all  kinds  of  rubbish  and  offensive  matter  were  deposited;  and   *^*  ^^  **'' 
that  the    smell  arising  therefrom,  and  engendered  thereby,  was  a  twenty  yean 
great  annoyance  to  the  plaintiff  in  the  enjoyment  of  his  property,  priortotheoom- 
The  pleas  were,  first,  not  guilty;  secondly,  possession  for  more  than  mencement  of 
twenty  years  of  a  certain  house  and  premises,  and  the  enjoyment  for  ^^  ■'*^*' 
that  or  &  greater  period  of  the  right  to  use,  to  make,  and  have  the 
said  mixen  as  an  easement  belonging  to  the  said  premises.     Repli- 
cation traversed,  that  the  defendant  had,  for  and  during  the  said 
period,  the  right  and  enjoyment  of  the  said  mixen. 

Per  Cur. — In  order  to  support  the  defendant's  plea,  the  claim 
must  be  shewn  to  be  that  of  an  easement  over  the  plaintiff's  land. 
On  the  fjice  of  the  pleadings,  no  such  claim  is  shewn;  a  decision  of 
any  of  the  other  points  becomes  unnecessary. 


2.  EmdeneeX* 

*  In  case  for  a  nnisanoei  notice  to  remove  the  nuisance,  left  at  the  premises,  is 
eridenee  against  a  subsequent  occupier.  {Salmon  v.  Bentley^  M.  T.  1825,  N.  P., 
1  Ry.  &  M.  189). 

t  In  an  action  for  a  nuisance,  where  the  defendant  pleads  not  guilty,  the 
frfaintifr  must  not  only  prove  the  existence  of  the  nuisance,  but  that  the  defendant 
was  the  person  who  caused  it.  {Dawtim  ▼.  Moore,  H.  T.  1835,  N.  P.,  7  C.  & 
P.  25). 

The  London  Dock  Act,  (39  &40  Geo.  3,  c.  47,  s.  151),  enacts,  that  no  action 
shall  be  commenced  against  any  person  for  any  thing  done  in  pursuance  of  that 
set  after  six  calendar  months  next  after  the  fact  committed.  The  London  Dock 
Conpaay  had,  two  years  before  the  commencement  of  this  action,  undermined 
tbe  waU  of  a  wharf,  in  one  undivided  third  part  of  which  the  plaintiff's  fatiier 
Uien  had  a  Ufe  interest,  with  remainder  to  his  son  in  fee.  In  consequence  of  this 
undermining  the  wall  fell,  but  after  the  plaintiff's  title  accrued  :~*Held,  that  the 
son  migfat  maintain  this  action,  although  the  wall  was  undermined  daring  the  life- 
time of  the  fether : — Held,  also,  that  the  action  having  been  brought  within  six 
months  after  the  falling  of  the  wall,  was  sufficient.  {Gillon  v.  Boddinffion,  1824, 
N.  P.,  1  C.  &  P.  541 ;  S.  C.  1  Ry.  &  M.  161.  See  Slesi  v.  Hull,  5  Scott,  500; 
ROiotmm  v.  Feeikam,  2  Bing.,  N.  S.,  134 ;  S.  C.  2  Scott,  174. 

t  In  an  action  on  the  case  for  placing  lighted  brimstone  in  a  church  tower, 
wherdiy  the  plaintiff,  who,  with  others,  was  ringing  the  bells,  was  annoyed  by  the 
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3.  Witnesses*. 

4.  Costs. 

Shtjttleworth  v.  Cocker,  M.  T.  1840.  C.  P.     9D.  P.  C.  76; 

S.C.  2  Scott,  N.  S.  47 . 

It.  damages  In  case  for  a  nuisance  by  the  defendant's  manufactory,  and  a 

entitles  the         verdict  with  Is.  damages — 

fo^^*^lS^  The  Court  held,  that  the  action  was  to  try  a  right  beyond  the 
under  tbe3  &  4  in^re  claim  of  damages,  and  within  the  principle  of  3  &  4  Vict.  c.  24, 
Vict.  c.  24, 8. 2.   s.  2,  and  the  Judge  empowered  to  certify  for  the  plaintiff;  but  such 

certificate  must  be  given  at  the  termination  of  the  trial. 


Cocks  v.  Pbachey,  T.  T.  1828.   K.  B.     2  M.  i'  Ry.  420. 

A  plaintiff  is  In  an  action  for  a  nuisance,  the  jury  found  for  the  plaintiff  as  to 

not  entitled  to  part  only  of  the  declaration. 

^'^■^^T^  The  Court  held,  that,  although  the  verdict  was  entered  generally 
to^ye  da-  ^^^  ^^®  plamtiff,  the  Master  properly  disallowed  the  expenses  of  wit- 
mages  not  nesses  called  to  prove  damages  negatived  by  the  jury, 
foimd  for  him. 


(6)  By  indictment. 

Rex  v.  TiNDALL,  H.  T.  1836.  K.  B.     1  iVT.  f  P.  719- 

On  an  indict-  UpON  an  indictment  for  a  nuisance  in  a  public  harbour,  by  erect- 

ment,  a  noi-       ing  piles,  and  thereby  obstructing  and  rendering  it  insecure,  the 

sance  will  not     verdict  found  that,  by  the  defendant's  works,  the  harbour  was  in 

be  mferredt:  ^  j       j  i 

the  fact  must  be  some  extreme  cases  rendered  less  secure. 

foand  by  the  The  Court  held,  that  the  Court  could  not  necessarily  infer  that 

jury.  the  works  must  be  a  nuisance  for  which  the  defendants  were  crimi- 

nally responsible. 

fumes,  the  defendant  pleaded,  first,  the  general  issue ;  and,  second,  that  the 
plaintiff  was  wrongfully  in  the  church  tower,  making  a  disturbance,  and  that  the 
rector  requested  him  to  depart ;  and  that,  as  he  woidd  not,  the  defendant,  by  the 
command  of  the  rector,  placed  and  lighted  the  brimstone  to  cause  the  plaintiff  to 
depart: — Held,  that,  to  support  the  special  plea,  evidence  must  be  given  of  the 
request  to  depart,  and  also  of  the  rector's  authority  to  the  defendant  to  put  the 
brimstone:— -Held,  also,  that,  to  entitle  the  plaintiff  to  a  verdict  on  the  general 
issue,  the  jury  must  be  satisfied  that  the  plaintiff  sustained  some  substantial 
damage  from  the  fumes  of  the  brimstone.  {Evans  v.  Xw/e,  1836,  N.  P.,  7  C.  & 
P.  562). 

*  On  the  trial  of  an  action  for  a  nuisance,  a  witness  for  the  plaintiff  may  be 
asked  whether  he  has  not  heard  the  plaintiff  say  that  he  had  preferred  eight  in- 
dictments against  the  proprietors  of  the  works,  which  in  the  present  action  were 
charged  to  be  a  nuisance: — Held,  also,  that  a  witness  might  be  asked  what  he  had 
heard  the  plaintiff  say,  when  the  plaintiff  was  examined  as  a  witness  on  the  trial 
of  one  of  those  indictments.     {David  v.  Greenfell,  1834,  N.  P.,  6  C.  &  P.  624). 

t  Where  a  statute  enacts,  that  the  erection  of  a  buQding  within  certain  limits 
shall  be  deemed  **  a  common  nuisance,"  and  also  gives  a  summary  remedy  by 
proceedings  before  magistrates,  the  offender  may  be  indicted  for  the  nuisance. 
{Res  V.  Gregory,  M.  T.  1833,  K.  B.,  2  N.  &  M.  478). 

A  certificate  and  license  to  slaughter  horses,  under  26  Gfeo.  3,  c.  71,  cannot 
justify  or  legalize  a  nuisance ;  if  the  party,  however,  had  established  his  trade  in 
a  remote  place,  and  houses  were  afterwards  built  near,  he  would  be  entitled  to 
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Rbx  v.  Curwood,  T.  T.  1835.  K.  B.    h  N.  ^  M,  369;  S.  C. 

3  Jd.^E.  S\5. 

On  an  indictment  for  a  nuisance —  The  defendant 

The  Court  ordered  the  prosecutor  to  give  the  defendant  notice  of  is  entitled  to 
the  nuisances  intended  to  be  proved;  and  a  rule  for  that  purpose  °??°^j*'^ 
maj be  obtuned  without  anj  affidavit,  but  upon  reading  the  indict-  ^J^^ledto be 
ment  onlj.  proved*. 

Rex  r.  Ward,  H.  T.  1836.  K.  B.  6  N.  ^  M.  38;  8.  C.  4  Jd. 
ir  E.  384,  overruling  the  dictum  in  Rex  p.  Russell,  E.  T. 
1827,  K.  B.,  6  B.^C.  566,  of  Bayley,  J.,  ante,  p.  53. 

Upon  an  indictment  for  obstructing  a  navigable  river  bj  the  Anobstraction 
erection  of  a  projecting  embankment  and  causeway  for  landing,  &c.,  which  the  jniy 
the  verdict  of  the  jury  being  that  they  considered  it  to  be  a  nuisance,  ^^^  to  be  a 
but  that  the  inconvenience  was  counterbalanced  by  the  public  bene-  ^^^^  a  con- 
fit  arising  from  the  alteration  by  the  defendant.  Tenienoe,  en- 

The  O^art  held,  that  the  Crown  was  entitled  to  the  verdict,  dis-  titles  the 

approving  of  the  principle  of  considering  whether  the  act  indicted  ^"'T?  ^  J**^^" 

as  a  nuisance^ was  productive  of  more  public  benefit  than  public  ™^^* 
inconvenience. 


Nttl  ®ifl  ItrtorJr. 


KiRBY  r.  SiGGARS,  T.  T.  1834.  C.  P.    A  M.  ^  Scott,  481. 

The  plaintiff  had  issued  a  writ  out  of  C.  P.,  but  never  served  it.  If  the  defend- 
•nd  he  afterwards  issued  a  writ  out  of  the  Exchequer,  on  which  ant  imegnlarly 
he  proceeded,  and  the  defendant  pleaded  another  action  pending  ntakesapthe 

coBtinne  locli  trade,  however  noxions.   (Rex  v.  Oom,  M.  T.  1826,  N.  P.,  2  C. 
&  P.  483). 

By  a  private  act  of  Parliament,  all  honaes  for  the  skughtering  of  hones 
widun  one  thousand  yards  of  a 'certain  workhoose  are  to  be  deemed  pub- 
lic noisanoes,  and  removed ;  but  if  they  existed  before  the  act,  the  owners  are  to 
reodve  a  oonopensation  :~Held,  that  if  an  indictment  be  framed  at  common  law, 
widi  ooonts  on  that  act,  the  defendant  may  be  convicted  if  he  so  carried  on  the 
trade  as  to  make  it  a  public  nuisance,  and  that  he  is  not  entitled  to  any  compen* 
Sitbn.  {Reje  v.  Watts,  M.  T.  1826,  N.  P.,  2  C.  &  P.  486). 

^  In  an  indictment  for  a  nuisance  in  stopping  up  the  course  of  a  river,  by 
throwing  in  the  mud,  the  act  appearing  permanent,  the  Court  refused  the  defend- 
ant a  rule  for  the  particulars  of  the  dates  of  the  acts  in  question,  but  granted  it  as 
tp  the  acts  themselves.  {Rey,  v.  Flower,  T.  T.  1839,  B.  C,  7  D.  P.  C.  665). 

To  support  an  indictment  for  a  nuisance,  it  is  not  necessary  that  the  smeUs  pro* 
daoed  by  it  should  be  injurious  to  health,  it  is  sufficient  if  they  be  offensiTe  to  the 
Knees.  {Rex  ▼.  NeUl,  M.  T.  1826,  N.  P.,  2  C.  &  P.  485). 

In  an  indictment  against  a  gas  company  for  a  nuisance  in  conreying  the  refuse 
of  gas  into  a  great  public  riirer,  whereby  the  fish  are  destroyed  and  the  water  is 
rendered  unfit  for  drinking,  &c.,  the  question  for  the  jury  is,  whether  the  acts 
done  by  the  particular  company  complained  of  amount  to  a  nuisance.  (Rex  v« 
Mtdleg,  H.  T.  1834,  N.  P.,  6  C.  &  P.  292). 

t  Where  a  Terdict  was  found  for  the  Crown  on  an  indictment  for  a  nuisance, 
and  the  case  referred  by  consent  to  an  arbitrator,  the  nuisance  remaining  un- 
abated : — Held,  that  the  defendant  ought  to  have  notice  and  copies  of  the  i&da- 
vits  before  the  motion  for  judgment  made.  (Reg,  v.  Gort^  M.T.  1839,  B.  C, 
8D.P.C.  102). 
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roU  it  will  be 
cancelled*. 


for  the  same  cause,  to  which  the  plaintiff  replied  nal  tiel  record,  the 
defendant  having  irr^;nlarly  himself  made  up  a  roll  from  the 
praecipe — 

The  Court  ordered  it  to  be  cancelled  with  costs. 


efBUt  antt  eiXUtv. 


I.  IN  GENEBAL. 

(a)  Relative  to  offices,  p.  58. 

(b)  Relative  to  officers. 

1.  Duties  and  Liabilities  of,  p.  59. 

2.  Removal  of,  p.  60. 

(c)  Relative  to  agreements  as  to  the  fees,  p. 

61. 

(d)  Remedies  connected  with. 

1.  By  Action,  p.  61. 

2.  Indictment.     See  tit.  Indictment, 

3.  Mandamus,     See  tit.  Mandamus. 

4.  Quo  Warranto,     See  tit.  Quo  Warranto, 


II.  IN  PARTICULAR.    See  tits. 

Jrmy, 

Churchwarden, 

Constable, 

Corporation, 

Excise  and  Custom, 

Highway, 

Justice  of  the  Peace, 


(jverseer. 

Petty  Bag  Office, 

Poor  Rate, 

Prison  and  Prisoner, 

Sheri^, 

Vestry  Clerk, 


if  a  Btatate  is 
only  directory 
that  a  county 
treasurer  shall 
find  security  it 
is  not  a  con* 


I.  IN  GENERAL, 
(a)  Relative  to  OFFiCEsf. 

Rex  v.  Pattison,  H.  T.  1833.  K.  B.     A  B.  ^  Ad.  9. 

On  a  quo  warranto,  it  appeared  that  the  statute  was  only  direc- 
tory, that  the  person  appointed  county  treasurer  should  give 
security. 

The  Court  held,  that  it  was  not  made  a  condition  precedent  to 
the  enjoyment  of  the  office,  or  to  the  liability  to  account  for  monies 

*  Amendment  of  the  prayer  of  the  replication  to  a  plea  of  nul  tiel  record  allowed 
after  trial  of  the  issue.  (George  v.  Rookea,  E.  T.  1640,  B.  C,  8  D.  P.  C.  505). 
Where  npon  an  issue  of  nul  tiel  record  the  plaintiff  gave  notice  to  the  defendant 
to  produce  the  record : — Held,  that,  not  having  given  a  four-day  rule,  he  could 
not  move  for  judgment  for  not  producing  it.  {Begbie  v.  GrentnlUf  H.  T.  1835, 
Ex.,  3  D.  P.  C.  502). 

t  In  King's  Bench  all  offices  (the  Rule  Office  excepted)  are  to  be  open  in 
term  time  from  eleven  in  the  forenoon  till  five  in  the  afternoon,  and  not  in  the 
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receifed  by  Tiitae  of  the  office,  and,  therefore,  that  the  pleadings  dition  preoe- 
tendering  issues  on  such  an  immaterial  fact  were  bad,  the  party  ap-  ^°*'  -^^. 
pointed  being  also  an  alderman  and  virtute  officii  a  justice  of  the  ||^^^  ^^ 
peace: — Held,  also,  that  the  acceptance  of  the  office  of  county  trea-  being  a  magis. 
surer  did  not  absolutely  avoid  the  office  of  justice,  unless  it  were  made  trate  are  incom- 
by  or  with  the  privity  of  that  authority  which  had  the  power  to  accept  p&tible. 
the  surrender  of  the  first  or  to  remove  from  it,  but  that  the  offices 
were  incompatible,  and  the  acceptance  of  such  incompatible  office  a 
ground  of  a  motion.  

Hex  v.  Day,  T.  T.  1829.  K.  B.     9  J5.  $•  C.  702. 

The  affidavit,  on  an  application  for  a  quo  warranto  for  exerdsing  To  estsblieh 
an  office,  alleged  to  have  been  vacated  by  the  acceptance  of  a  second  one  office  in- 
office  incompatible  with  the  first,  only  stated  the  belief  that  he  ex-  ^JJ'^n^^gp 
erased  the  second  office,  but  did  not  shew  any  valid  appointment  ^  ^^^  i^p.  ' 
thereto.  pointment 

The  Court  held  the  affidavit  insufficient.  «n'»t  be  ahewn. 


(6)  Relative  to  officers*. 
I .  Duties  and  Liabilities  of, 

OiMBERT  V.  Coyney,  T.  T.  1825.  Ex.     I  M'CleL  ^  T.  469. 

In  trespass  against  magistrates  for  a  levy  made  under  a  warrant,  An  officer  can- 

upon  a  conviction  of  plaintiff,  the  headborough  of  C,  in  the  county  ??*  ^^  ^^l^ 

of  S.,  for  refusing  to  execute  a  warrant  for  apprehending  a  party;  ewn'iuttder  a 

the  warrant  was  addressed  to  the  constable  of  C.  and  all  other  warrantf. 

evening ;  and  the  Rule  Office  is  to  be  open  in  term  time  from  eleven  in  the  fore- 
noon t^  tbree  in  the  afternoon,  and  from  mx  till  eight  in  the  evening.  (Reg.  Gen., 
T.  T.  1857,  K.  B.,  5  Dowl.  P.  C.  645).  All  offices  are  to  be  open  invaca- 
tkm  from  deren  in  the  forenoon  till  three  in  the  afternoon,  except  between  the 
10th  day  of  Angnat  and  the  24th  day  of  October,  when  they  are  to  be  open  from 
eleven  till  two  in  the  afternoon  only.  (lb,).  In  Common  Pleas,  all  offices  (the 
Secondaries'  excepted)  are  to  be  open  m  term  from  eleven  in  the  forenoon  till  five 
in  the  afternoon,  and  not  in  the  evening.  And  the  Secondaries'  Office  is  to  be 
opened  in  term  from  eleven  in  the  forenoon  till  three  in  the  afternoon,  and  from 
six  till  eight  in  the  evening ;  and  in  the  vacation  all  the  offices  are  to  be  open 
from  deven  in  the  forenoon  till  three  in  the  afternoon,  except  between  the  10th 
day  of  Aogost  and  the  24th  day  of  October,  when  they  are  to  be  open  from 
d^ett  in  the  forenoon  till  two  in  the  afternoon  only.  {Reg,  Oen.,  T.  T.  1837, 
C.  P.,  3  Bing.  N.  S.  977). 

*  Unless  there  be  a  custom  to  the  contrary,  the  right  to  demand  a  poll  is  by  law 
incidental  to  the  dection  of  parish  officers.  {Campbell  v.  Mound,  M.  T.  1836, 
C.  P.,  1  N.  &  P.  558 ;  S.  P.  Reg.  v.  SI.  Mary,  Lambeth,  T.  T.  1838,  Q.  B., 
3  N.  &  P.  416). 

t  Where  writs  of  capias  from  a  borough  court  were  directed  to  the  seijeant- 
at-mace,  and  others  appointed  by  him,  who  always  gave  him  an  indemnity,  lie 
dismissed  them  at  pleasure  and  reorived  the  fees  for  execution  of  the  process,  and 
he  waa  always  nded  to  return  the  writs,  and  for  not  returning  attachments 
ifsoed against  him  and  bail-bonds  taken  in  his  name : — Hdd,  that  such  officers  so 
snpointed  by  him  were  to  be  deemed  his  officers,  and  to  be  liable  to  answer  for 
their  default  as  for  escape.  (MarrU  v.  ParJkin9on,  T.  T.  1834,  Ex.,  1  C,  M.  &  R.  . 
163  i  abridged,  ante,  tit.  iSsca|»e).  Where  money  taken  from  a  party  charged  was 
detuned  by  a  police  constable  after  the  trial  of  the  party  charged : — Hdd,  that,  in 
order  to  maintain  an  action  against  the  commissioners  of  police,  it  must  be  dis- 
tinctly proved  that  the  money  reached  them.  (Green  v.  Rowan,  E.  T.  1835, 
N.  P.,  7  C.  &  P.  48). 
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peace  officers  in  the  county  of  S. ;  and  it  appeared  that  the  party  to 
be  apprehended  lived  out  of  his  district. 

The  Ck)urt  held,  that  before  the  5  Geo.  4,  c.  18,  a  constable, 
though  named  in  the  warrant,  was  not  bound  to  execute  it  out  of  his 
precincts,  and  that  the  act  imposes  no  such  obligation,  but  meant  no 
more  than  to  authorize  those  officers  to  execute  warrants  out  of  their 
precincts,  and  to  put  warrants  addressed  to  them  only  by  their 
description  of  official  character  on  the  same  footing  as  warrants 
addressed  to  them  by  name.    

HuTCHiNGS  17.  Morris,  E.  T.  1827.   K.  B.     6  B.  ^  C.  464. 

Excise  officers         In  an  action  on  the  case  against  excise  officers  for  misconducting 
are  not  bound     themselves  as  to  eoods  taken  on  a  distress  for  a  penalty,  after  the 

to  «?u™  g^  «*°^®  *^^^  ^"^  P*»^- 

improperly  '^^^  Court  held,  that  it  was  no  part  of  their  duty  to  return  the 

seized.  goods,  and,  there  having  been  no  demand  for  their  restoration,  the 

detention  was  not  unlawful.     

Harding  r.  Stokes,  E.  T.  1836.  Ex.     IM.^W.  354 

A  promise  to  In  an  action  of  debt,  the  declaration  for  a  penalty  in  the  5  &  6 

giTe  employ-  Will.  4,  c.  7^,  s.  54,  for  bribery  at  the  election  of  councillors,  alleged 

an? reward  U  a  *^*^  ^^  defendant  did  not  corrupt  an  elector,  by  corruptly  promising 

reward  within  ^  gi^^  him  employment  in  hauling   stones  for  certain  hire  and 

the  Stat.  5  &  6  reward  to  be  paid  for  the  same,  as  a  reward  for  his  giving  his  vote 

Will.  4,  c.  76,  fqr  certain  candidates — 

*'       •  The  Court  held,  that  the  declaration  was  good,  an  employment 

being  a  reward  within  that  part  of  the  section  which  imposes  the 
penalty  on  the  person  corrupting;  and  that,  as  an  employment  in 
hauling  stones  might  be  a  corrupt  engagement,  and  it  was  alleged 
in  this  declaration  to  be  a  comipt  bargain,  the  Court  were  bound  to 
hold  it  to  be  so,  though  that  was  properly  a  question  for  the  jury. 


2.  Removal  of. 

Smyth   v.   Latham,  E.  T.  1833.    C.  P.     9  Binff.  692;    S.  C. 
3M.^  Scott,  25 1 ;  S.  C.  I  C.  $•  M.  547;   S.  C.  3  Tyrw.  509. 

The  office  of  Upon  a  bill  of  exceptions — 

paymaster  of  xhe  Court  held,  that,  in  the  legal  construction  of  the  48  Geo.  3, 

*  Which  enacts,  **  That  if  any  person  who  shsll  have,  or  claim  to  have,  any 
right  to  vote  in  any  election  of  mayor,  or  of  a  councillor,  auditor,  or  assessor, 
of  any  borough,  shall,  after  the  passing  of  this  act,  ask  or  take  any  money  or 
other  reward,  by  way  of  gift,  loan,  or  other  device,  or  agree  or  contract  for  any 
money,  gift,  office,  or  employment,  or  other  reward  whatsoever,  to  give  or  for- 
bear to  give  his  vote  in  any  such  election;  or,  if  any  person,  by  himself  or 
any  person  employed  by  him,  shall,  by  any  gift  or  reward,  or  by  any  promise, 
agreement,  or  security  for  any  gift  or  reward,  comipt  or  procure,  or  offer 
to  corrupt  or  procure  any  person  to  give,  or  forbear  to  give,  his  vote  in  any 
such  election,  such  person  so  offending,  in  any  of  the  cases  aforesaid,  shall,  for 
every  such  offence,  forfeit  the  sum  of  50/.  of  lawful  money  of  Great  Britain,  to  be 
recovered,  with  full  costs  of  suit  by  any  one  who  shall  sue  for  the  same,  by  action 
of  debt,  bill,  plaint,  or  information,  in  any  of  his  Majesty's  courts  of  record  at 
Westminster;  and  any  person  offending  in  anv  of  the  cases  aforesaid,  being  law- 
fiiUy  convicted  thereof,  shall  for  ever  be  disabled  to  vote  in  any  election  in  such 
borough,  or  in  any  municipal  or  parliamentary  election  whatever  in  any  part  of 
the  United  Kingdom ;  and  also  shall  for  ever  be  disabled  to  hold,  exercise,  or 
enjoy  any  office  or  franchise  to  which  he  then  shall,  or  any  time  afterwards  maj 
be  entitled,  as  a  burgess  of  such  borough,  as  if  such  person  was  naturally  dead.  ' 
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c  1,  the  office  of  paymaster  of  Exchequer  bills  was  held  as  a  tenure  the  Exchequer 
durioff  pleasure  only,  and  not  durine  ccood  behaviour  or  for  life  of  the  bills  is  only 
gnmtee»  and  that  the  appointment  of  one  paymaster  in  the  room  of  a«nnBP«""^- 
another  was  of  itself  a  reTocation  of  the  appointment  of  the  latter^ 
and  that  notwithstanding  it  contained  no  power  of  revocation. 


Rex  r.  Harris,  H.  T.  1831.  K.  B.     1 J9.  ^  Jd.  935. 

A  TOWN-CLERK  entitled  to,  and  who  had  appointed,  a  deputy,  had  A  town-clerk 
left  the  country  upon  a  bill  of  indictment  for  forgery  found  against  wbo  has  ab- 
him,  and  never  returned,  nor  was  it  known  where  he  was;  after  "^j^^'^Jui^ 
which  his  deputy  died;  and  the  corporation,  at  a  meeting  by  ad-  q,^^  ^^  forge- 
joamment  of  one  of  the  grand  common  days,  resolved  to  remove  ry,  may  be  re- 
him  for  n^lecting  to  attend,  by  himself  or  deputy,  at  that  and  mo?ed. 
other  meetings. 

The  Court  held,  that  such  removal  was  properly  made,  it  being 
to  be  presumed  that  he  had  left  the  country  without  any  intention 
of  returning;  and  that  it  was  no  objection  that  no  summons  had 
been  served  upon  him,  he  not  being  within  reach,  nor  that  no  pre- 
vious notice  had  been  given  to  the  members  of  the  corporation  of 
the  purposes  of  the  meeting. 


(e)  Relative  to  agreements  as  to  the  fees. 

Waldo  v.  Martin,  T.  T.    1825.    K.  B.     4  ^.  ^  C.  319;    S.  C. 

6D.^R.  364;  S.  C.  2C.^P.  1. 

A«,  WHO  held  an  ofBce  for  life  in  the  gift  of  B.,  agreed  with  C.  to  An  agreement 

resign,  and  to  procure  the  appointment  for  him,  and  C,  in  conside-  S*"  ^*!?  *"  *^ 

ration  thereof,  agreed  that  A.  should  have  a  moiety  of  the  profits.  ctmman^M 

A.  resigned,  and  through  his  influence  C.  was  appointed,  and  exe-  to  the  party  ap- 

CQted  a  deed  for  the  peHbrmance  of  the  agreement.    The  agreement  pointing,  is 

was  not  communicated  to  B.     In  covenant  by  A.  against  C.  for  not  ^^^^' 
paying  over  to  him  a  moiety  of  the  profits  of  ths  office — 

The  Court  held,  that  the  agreement  was  a  fraud  upon  B.,  and 
therefore  illegal  and  void, 


(d)  Remedies  connected  with. 
I.  By  Action*, 

Siddon  v.  East,  E.  T.  1830.  Ex.     1  C.^J.  12. 

The  plaintiff  had  been  arrested  on  process  for  not  appearing  to  An  ezdae  offi- 
an  information,  and  had  commenced  an  action  of  debt  against  an  ceria  entitled  to 

officer,  to  recover  the  penalty  of  50/.,  under  32  Geo.  2,  c.  28,  for  ""*»^5  ^,. 

,.,.  t»i'  n       -t  cauae  into  the 

taking  mm  to  gaol  within  twenty-four  hours.  ^     Exchequer  of 

Held,  that,  as  the  defendant  was  acting  in  the  execution  of  his  Pleaa. 

duty  as  an  officer  of  excise  when  he  committed  the  act  complained 

of,  he  was  entitled  to  the  privilege  of  removing  the  action  into  the 

office  of  Fleas  in  the  Exchequer. 

*  Proof  that  a  person  had  acted  aa  a  public  officer  on  one  occasion,  before  the 
occttBon  in  question,  ia  evidence  to  go  to  the  jury  that  he  is  such  officer.  (IScf  • 
T.  Murpky,  1837,  N.  P.,  7  C.  &  P.  297). 
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Charrington  v.  Meathkringham,  M.  T.  1836.  £z.  5  D,P.  C. 

313;  8.  C.  2  If.  ^  JF.  142. 

A  parish  officer,  Trespass  against  a  parish  officer  for  distraining  for  poor  rates 
who  distrains  and  highway  rates.  At  the  trial  the  plaintiff  was  nonsuited  for  not 
for  poor  ntn,     proving  a  notice  of  action.  The  Master  taxed  the  plaintiff  his  treble 

to  treble  costs,  costs. 

under  43  Eliz.         Per  Cur. — An  overseer  of  the  poor,  who  is  sned  lor  distraining 

or  13  &  14  Car.  for  poor  rates  aod  highway  rates,  is  not  entitled  to  treble  costs, 

^-  when  the  plaintiff  is  nonsuited,  under  43  Eliz.  or  13  &  14  Car.  2. 


<9Tber  of  a  ^i^bgr.  Seetits.  Judge's  Order — Rules  and  Motums. 


a^xtitX  of  3^SttceS.     See  tit.  Justices  of  the  Peace. 


®t)ier  of  Iftefettnte.     See  tit.  Arbitration. 


ddtbtx  of  Sbessfons.     See  tits.  Poor— Sessions. 


Original  iSSSrft  (abolished).     See  tit.  Process. 


Ouster.     See  tit.  Ejectment. 
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II.  RELATIVE  TO  THE  COURT,  p.  64. 

III.  RELATIVE  TO  THE  PROCESS  TO  FOUND,  p.  64. 

IV.  RELATIVE  TO  WHAT  PROPERTY  MAY  BE  TAKEN 

UNDER,  p.  65. 

V.  RELATIVE  TO  THE  RIGHTS  AND  DISABILITIES 

OF  THE  OUTLAW,  p.  65. 

VL  RELATIVE  TO  THE  INQUISITION,  p.  66. 

VII.  RELATIVE  TO  THE  EFFECT  OF,  p.  66. 

VIII.  RELATIVE  TO  THE  SHERIFF  PAYING  OVER  THE 

MONEY  UNDER,  p.  66. 
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IX.  RELATIVE   TO    SETTING    ASIDE    AND    STAYING 

PROCEEDINGS,  p.  67. 

X.  RELATIVE  TO  AMENDMENTS  AFTER,  p.  ^7. 

XI.  RELATIVE  TO  THE  REVERSAL  OF. 
(a)  Since  1  &  2  Vict.  c.  110,  p.  68. 
(6)  Grounds  of,  p.  68. 
(c)  Affidavit  to  reverse,  p.  68. 
{d)  Terms  of  reversal,  and  herein  of  the  costs 

OF   REVERSAL,  p.  69. 

{e)  Restoration    of   property   after    reversal, 
p.  69. 

XIL  RELATIVE  TO  COSTS,  p.  70. 

XIII.  RELATIVE  TO  THE  REMEDY  FOR  MALICIOUSLY 

PROCEEDING  TO,  p.  70. 


I.  RELATIVE  TO  THE  2  WILL.  4,  c.  39. 

By  2  Will.  4,  c.  39,  s.  5,  it  is  enacted,  «<  That,  upon  the  return  The  2  WiU.  4, 
of  Don  est  inventus  as  to  any  defendant,  against  whom  a  writ  of  c.  39,  ■.  5,  re- 
capias  shall  bATe  been  issued,  and  also  upon  the  return  of  non  est  ^^  ^^ 
inTeutus  and  nulla  bona  as  to  anj  defendant  against  whom  a  writ  lawry'befora^  ' 
of  distringas,  as  mentioned  in  the  statute,  shall  have  issued  against  jodgment, 
sach  defendimt  only,  or  against  such  defendant  and  any  other  per- 
son 0?  persons,  it  shall  be  lawful,  until  otherwise  provided  for,  to 
proceed  to  oatlaw  or  waive  such  defendant  by  writs  of  exigi  facias 
tad  proclamation,  and  otherwise,  in  such  and  the  same  manner  as 
may  now  be  lawfully  done  upon  the  return  of  non  est  inventus  to  a 
planes  writ  of  capias  ad  respondendum,  issued  after  an  original 
writ:  Provided  always,  that  every  such  writ  of  exigent,  proclama- 
tioii,  and  other  writ  subsequent  to  the  writ  of  capias  or  distringas, 
shall  be  made  returnable  on  a  day  certain  in  term;  and  every  such 
first  writ  of  exigent  and  proclamation  shall  bear  teste  on  the  day  of 
the  return  of  the  writ  of  capias  or  distringas,  whether  such  writ  be 
returned  in  term  or  in  vacation;  and  every  subsequent  writ  of  exi- 
gent and  proclamation  shall  bear  teste  on  the  day  of  the  return  of 
the  next  preceding  writ;  and  no  such  writ  of  capias  or  distringas 
shall  be  sufficient  for  the  purpose  of  outlawry  or  waiver,  if  the  same 
be  returned  within  less  than  fifteen  days  after  the  delivery  thereof  to 
the  sheriff,  or  other  officer  to  whom  the  same  shall  be  directed." 

By  sect.  6,  it  is  enacted,  *^  That  after  judgment  given  in  any  action  and  tect.  6 
conunenced  by  writ  of  summons  or  capias  under  the  authority  of  after  j»d8™cnt| 
this  act,  proceedings  to  outlawry  or  waiver  may  be  had  and  taken, 
and  judgment  of  outlawry  or  waiver  given  in  such  manner  and  in 
sndi  cases  as  may  now  be  lawfully  done  after  judgment  in  an 
^on  commenced  by  original  writ:  Provided  always,  that  every 
outlawry  or  waiver  had  under  the  authority  of  this  act  shall  and 
XQsy  be  vacated  and  set  aside  by  writ  of  error  or  motion,  in  like 
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manner  as  oatlawrr  or  waher  foondcd  on  an  original  writ  m^  now 

be  Tacated  or  set  aside." 
and  Met.  7  di«         Bj  sect.  7,  it  is  enacted,  *'  That  for  the  purpose  of  proceeding  to 
recti  a  aiazer     ootlawij  and  wairer  upon  sndi  writs  of  oqiias  or  disttmga^  retnm- 
^U^^^t^  able  in  the  Court  of  the  Exchequer,  it  shall  and  may  be  lawfol  for 
EiffafTHT.         ^  Lord  Chief  Baron  of  the  said  Court,  and  he  is  herebj  required, 

to  appoint  from  time  to  time  a  fit  person,  holding  some  other  office 

in  the  said  Court,  to  execute  the  duties  of  a  filaser,  exigenter,  and 

derk  of  the  ootlawries  in  the  same  Court." 


n.  RELATIVE  TO  THE  COURT* 


Hie  third  pro- 
damatioD  must 
be  made  in  the 
paridi  where 
the  defendant 
rcaideiatthe 
time  of  the  out- 
lawiyf. 


III.  RELATIVE  TO  THE  PROCESS  TO  FOUND. 

Rayer'p.  Cooke,  M.  T.  1824.  K.  B.    3  jB.  f  C.  529;  8.  C.  5  D. 

f  R.  302. 

The  third  proclamation  was  made  in  the  parish  and  county  of 
which  the  defendant  was  described  to  be,  in  the  writ  and  in  the 
bond  on  which  the  action  was  brongfat,  but  not  in  the  parish  in 
which  he  resided  at  the  time  when  the  outlawry  took  place. 

The  Court  held,  that  it  fell  strictly  within  31  Eliz.  c.  3,  and  was, 
therefore,  to  be  considered  as  if  no  proclamation  had  been  made. 


Rex  v.  Powell,  E.  T.  1836.  Ex.     1  If.  ^  IF.  321. 

If^retoni  be       The  sheriff  to  the  writ  of  capias  utlagatum  returned,  "  no  goods, 
be  mnSbd^^    °^^  ^7  ^1  ^^^  within  his  bailiwick,  but  that  the  defendant  was  a 
'*"      beneficed  clergyman,"  without  stating  where  or  what  the  benefice 
consisted  oi — 

The  Court  refused  a  rule  for  a  sequestration,  but  intimated  that 
the  plaintiff  should  be  called  upon  to  amend  the  return. 


*  A  defendant  may  now  be  ontlawed  in  the  Exchequer.  {Jomet  ▼.  iVire, 
E.  T.  1833,  Ex.,  2  D.  P.  C.  42 ;  see  mpra,  2  Will.  4,  c.  39,  s.  7). 

t  ProceediDgs  to  outlawry  oannot  be  taken  on  a  writ  of  distringas  originally 
issued  to  compel  an  appearance.  {Vere  ▼.  Gowar,  H.  T.  1837,  C.  P.,  5  D.  P.  C. 
494  ;  S.  C.  3  Bing.  N.  S.  503 ;  S.  C.  4  Scott,  287).  But  a  distringas  with  a 
tiew  to  outlawry  may  issue  in  continuation  of  writs  prerioudy  sued  out  to  aare 
the  Statute  of  Limitations.  (Ray  ▼.  /Tow,  M.  T.  1836,  Ex.,  5  D.  P.  C.  310).  A 
writ  of  capias  may  be  issued  into  a  county  diJBerent  from  that  in  which  the  writ 
itself  describes  the  defendant  as  resident ;  and  proceedings  to  outlawry  founded 
on  such  a  writ  are  regular.  (Morris  ▼.  Daviei,  M.  T.  1835,  B.  C,  4  D.  P.  C. 
317). 

t  A  capias  or  distringas  issued  with  a  view  to  outlawry  must  be  lodged  with 
the  sheriff  fifteen  days  at  leait  before  it  is  returnable.  (19orman  t.  Winter ^  H.  T. 
1839,  C.  P.,  7  Scott,  251). 
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IV.  RELATIVE  TO  WHAT  PROPERTY  MAY  BE  TAKEN 

UNDER. 

Rbx  v.  Hind,  £.  T.  1831.  Ex.    1  C.  ^  /.  389;  S.  C.  1  Tyrw.  347. 

Upon  the  retam  to  special  writs  of  capias  utlagatum,  that  the  Under  on  out- 
defendant  was  possessed  of  benefices,  but  of  no  lay  fee —  1*^  '*^?'**'2i 

The  Court  ordered,  upon  reading  the  transcript  of  outkwry  and  ^^'^^^^  allowed. 
the  inquisition,  a  sequestration. 


V.  RELATIVE  TO  THE  RIGHTS  AND  DISABILITIES  OF. 

Ax.DaiDGK  9.  BuLLXR,  T.  T.  1837.  Ex.    5  D.  P.  C.  733;  S.  C. 

2M.^  fF.  412. 

The  defendant,  in  this  action,  haying  been  outlawed  in  the  month  An  outlaw  can 
of  May,  1836,  in  an  action  brought  against  him  by  another  party  in  only  appear  in 
February,  1837,  obtained  judgment  as  in  case  of  a  nonsuit  against  ^^'^^o  ^ 
the  present  plaintiff.   In  March,  1837j  he  sued  out  a  writ  of  habeas  lawrr. 
eorpas  ad  satisfaciendum,  directed  to  the  Marshal  of  the  King's 
Bench  Prison,  in  whose  custody  the  plaintiff  was  in  an  action,  for 
tiie  purpose  of  charging  him  in  execution  for  costs. 

Xord  AhtngeTy  C.  B. — It  is  a  perfectly  clear  principle  that  an 
otatlaw  can  come  into  a  court  of  justice  for  no  purpose  except  that 
oC  reversing  his  outlawry.  He  has  no  locus  standi.  Here,  he  is 
seeldng  to  make  use  of  the  process  of  the  Court  to  enforce  a 
claim .     He  has  no  right  to  do  so. 


Heoina  9.  Insolvent  Commissioners,  T.  T.  1838.  Q.  B. 

3  i\r.  ^  P.  543. 

A  PRISONER  was  in  custody  under  a  capias  utlagatum  for  non-pay-  In  one  case,  it 
ment  of  damages  and  costs  in  an  action  for  criminal  conversation —  ^"^  *>cld  that 

The  Court  held  him  entitled  to  apply  to  be  discharged  under  the  ^  dSwbarwid^ 
7  Geo.  4,  c.  57  (Insolyent),  although  the  outlawry  was  not  reyersed.  under  the  In- 

loWent  Act*. 

^  Where  a  defendant  had  been  outlawed,  bat  had  been  discharged  by  the  In- 
Debtort'  Coort  from  the  judgment  in  respect  of  which  the  ontlawnr  took 
,  the  Court  allowed  him  to  be  heard  in  opposition  to  a  motion  made  by  the 
"'T  to  charge  him  in  execution  on  the  same  judgment.  The  effect  of  such  dis- 
hy the  Insolyent  Debtors'  Court  is  to  reUeve  the  defendant,  not  only  from 
judgment  in  the  action,  but  from  the  outlawry  also,  and  there  was  nothing  to 
in  execution ;  {Abthorpey,  FUke,  M.  T.  1839,  C.  P.,  8  D.  P.  C.  66 ;  S.  C. 
6  Biog.  N.  S.  17 ;  S.  C.  8  Scott,  138) ;  but  in  another  case  it  was  held,  that  an  out- 
Ivir  is  not  entitled  to  be  discharged  under  the  Insolvent  Debtors'  Act.  {Hamlin 
T.  Cratteiy,  M.  T.  1838,  Q.  B.,  8  Ad.  &  E.  677).  And  a  party  outlawed  on 
civil  process  after  judgment,  and,  on  his  petition  subsequently  made  to  the  Insol- 
vent Dehton'  Court,  adjudged  to  be  discharged,  is  not  entitled  to  a  reversal  of 
t^e  oaldmwrjf  though  the  debt  on  which  the  outlawry  is  founded  be  included  in 
his  schedule.  {DieHau  w.  Baker,  M.  T.  1834,  K.  B.,  3  N.  &  M.  775 ;  S.  C. 
1  Ad.  &  E.  853 ;  S.  C.  2  D.  P.  C.  517 ;  abr.,  post,  div.  XI.). 

A  defendant  in  a  suit  in  equity  having  been  taken  under  an  attachment  out  of 
Cbaooery,  a  writ  of  capias  utlagatum  was  lodged  with  the  sheriff  against  him  at 
tlse  anit  of  the  same  plaintiff;  and  the  attadmient  having  been  afterwards  set 
for  irr^gularity'^Held,  that  the  detainer  under  the  capias  utlagatum  was 
vol..  V.  P 
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VI.  RELATIVE  TO  THE  INQUISITION*. 


VII.  RELATIVE  TO  THE  EFFECT  OF. 

Rex  v.  Cooke,  H.  T.  1825.  Ex.     1  M'Clel.  ^  T.  197. 

By  oatlawrj  After  outlawry,  but  before  the  issuing  the  capias  utlagatam,  a 

the  personal       fieri  facias  issued  at  the  suit  of  judgment  creditors, 
prop?*^""™?-       The  Court  held,  that  they  thereby  acquired  no  priority  over  the 
the  Crown.   "*  cbiiin  of  the  prosecutor  of  the  outlawry  to  have  the  proceeds  upon  a 

grant  from  the  Treasury.  By  bare  outlawry,  the  personal  goods 
become  immediately  forfeited  and  vested  in  the  King,  and  there  is 
no  distinction  between  an  outlawry  at  the  suit  of  an  individual  and 
at  the  suit  of  the  Crown.         

Abthorpe  r.  FiSKB,  M.  T.  1839.  C.  P.    8  D.  P.  C.  66;  S.  C. 

6  Bing.  N.  S.  17;  S.  C.  8  Scoit,  138. 

After  the  out-         A  PARTY,  outlawed  for  debt,  had  been  rendered  by  his  bail,  and 
law  had  been      discharged  by  the  adjudication  of  the  Insolvent  Debtors'  Court  from 
S  oa  ioct^  ^^®  ^      ^  respect  of  which  the  proceedings  to  outlawry  took  place; 
ment,  and  dul    ^^®  plaintiff  now  sought  to  charge  him  in  execution  on  the  writ  of 
charged  bj  the    capias  utlagatum. 

InsoWent  Act,  Xhe  Court  held,  that,  when  the  return  to  the  writ  of  habeas  corpus, 
^a^^^hi  oLc-  ^"^^^  which  the  defendant  is  brought  up  to  be  charged  in  execution, 
«iiti£^  tb0  ~  states,  as  the  only  cause  of  detainer,  the  judgment  upon  which  the 
Jodgmest.  process  of  outlawry  issued,  and  from  which  he  is  discharged,  the 

Court  will  discharge  the  party  altogether,  there  being  no  good  cause 

of  detention  set  forth  in  the  return  of  the  writ. 


VIII.  RELATIVE  TO  THE  SHERIFF  PAYING  OVER  THE 

MONEY. 

Rexo.  Buchanan,  M.  T.  1832.  Ex.     I  C.^M.  195;  3  Tyrw. 

229. 

If  a  defendant  After  the  writ  of  capias  utlagatum  issued,  and  petition  that  the 
dies  abroad,  the  money  might  be  paid  over  by  the  sheriff,  and  the  King's  warrant 
payment  of  tibe    m^i  consent  of  the  Attomey-Grenend  were  granted  in  ignorance  of 

Sr^eriff  ^11    *^®  ^®**^  °^  ^^^  defendant  abroad. 

be  atoyed  untU  The  Court  held,  that  it  did  not  amount  to  an  appropriation  of  the 
that  fact  be  de-  money,  and  an  order  was  therefore  made,  at  the  instance  of  the  per- 
termined.  gonal  representatives,  to  stay  it  until  the  fact  of  the  death  vms  deter- 

mined on  an  issue  taken  on  the  plea. 

irregular,  and  that  the  defendant  was  entitled  to  his  discharge  ;  and  that  it  most 
be  considered,  for  this  purpose,  to  be  the  process  of  the  party,  and  not  of  the 
Crown.  {Hall  v.  Hawkim,  H.  T.  1839,  Ex.,  7  D.  P.  C.  200 ;  S.  C.  4  M.  &  W. 
590). 

*  An  inquisition  in  outlawry,  in  the  Exchequer,  is  returned  into  the  Queen's 
Remembrancer's  OflBce;  therefore,  a  motion  relating  to  it  should  be  made  through 
the  medium  of  one  of  the  side  clerks,  {in  re  Otho  Mannen,  T.  T.  1839,  £z*» 
7  D.  P.  C.  516 ;  S.  C.  5  M.  &  W.  278). 
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K.  RELATIVE  TO  SETTING  ASIDE  AND  STAYING  PRO- 
CEEDINGS. 

Lewis  v.  Datison,  M.  T.  1834.  Ex.     1  C,  M.  ^  R.  655;  S.  C. 

3  D.  P.  0.  272;  S.  C.  5  Tyrw.  198. 

On  motioxi  to  set  aside  proceedings  to  outlawry,  on  the  ground  of  Tbe  mle  should 
irregularity,  being  a  variance  from  the  forms  of  the  indorsement  on  he drawnup  on 
the  capias  given  by  the  Uniformity  of  Process  Act—  JSS^iiS^*"*" 

The  Court  held,  that  the  rule  could  only  be  drawn  up  on  reading  ^^ 
the  origiiial  writ. 


X.  RELATIVE  TO  AMENDMENTS  AFTER. 

GusN  V.  KiriTLSBY,  T.  T.  1840.  Ex.    8  D.  P.  C.  783;  S.  C.  6  M. 

^  W.  731. 

Ths  plaintiff,  in  an  action  of  debt,  after  a  distringas  sued  out,  and  After  appear- 
piooess  to  outlawry,  the  defendant  not  having  rendered  on  the  exi-  u>ee  in  ont- 
gent,  nor  obtained  a  supersedeas,  but  having  entered  an  appearance  ^^  t  aUo 
before  the  last  proclamation,  wherefore  the  plaintiff  proceeded  no  ^^  ^^j^  ^  \^ 
farther  in  the  outlawry,  but,  having  another  cause  of  action,  com-  amended. 
menced  an  action  in  assumpsit. 

The  Court  refused  to  set  a^ide  the  appearance  in  the  first  action, 
or  to  allow  the  writ  to  be  amended  by  changing  it  into  the  form  of 
aasompsit. 

*  Where  it  waa  awom,  and  not  denied  by  the  plaintiff,  that  he  knew  where 
the  defendants  lived  during  the  time  of  suing  out  the  process,  tiie  Court  set 
aside  the  jndgment  with  costs.  {Jametv.  Jenkitu,  M.  T.  1824,  C.  P.,  9  Moore, 
590).  And  where  the  plaintiff,  knowing  that  the  defendant  was  abroad,  but  was 
reprgaented  bj  an  attorney,  proceeded  to  outlawry,  without  making  any  appUcation 
to  anch  attorney,  the  Court  set  aside  the  outlawry  as  an  abuse  of  process.  {Piffon 
V.  Drmmmamd,  E.  T.  1834,  C.  P.,  1  Bing.  N.  S.  354 ;  S.  C.  1  Scott,  264). 
Semble,  that  the  Court  will  make  a  conditional  order  for  setting  aside  an  outlawry 
In  order  to  prevent  an  insoWent  from  remaining  in  custody  unnecessarily.  {NiehoU 
JM  V.  Niekols,  H.  T.  1835,  B.  C,  3  D.  P.  C.  326).  But  where  a  plaintiff  pro- 
ceeded against  a  defendant  here  and  in  America  for  the  same  cause  of  action, 
said  the  defendant  was  arrested  in  America,  and  took  the  benefit  of  the  Insolvent 
Act  there,  the  Court  would  not,  on  that  ground,  set  aside  the  proceedings  to  out- 
kwij,  wldch  had  been  taken  here,  but  left  the  defendant  to  plead  these  fects,  it 
being  sworn  that  he  went  abroad  to  avoid  his  creditors.  {Probert  v.  Bogertf 
M.  T.  1834,  Ex.,  3  D.  P.  C.  170).  And  where  the  last  proclamation  was  in 
Ang«at,  and  the  defendant  did  not  apply  to  set  aside  the  proclamation  until  the 
HfirharlmaB  Term,  he  appearing  to  have  known  of  the  commencement : — Held, 
too  lafce.  {Anderdon  v.  Alexander,  M.  T.  1833,  Ex.,  2  D.  P.  C.  267).  So,  the 
Comt  will  not  set  aside  an  outlawry  merely  on  the  ground  of  the  defendant 
having  constantly  appeared  in  public  during  the  proceedings  against  him;  semble, 
that  the  Conrt  would  set  it  aside,  if  it  appeared  ^t  the  party  had  notice  of  them. 
{Jokmmm  v.  Drhfer,  M.  T.  1831,  B.  C,  1  D.  P.  C.  127). 

Where  judgment  had  been  affirmed  in  the  Court  of  error,  but  the  plaintiff  had 
been  outlawed  in  another  suit,  in  which  he  was  defendant,  the  Court  of  error  stayed 
tte  proceedings  on  bringing  into  Court  the  debt  and  costs,  and  paying  the  costs  of 
the  writ  of  error,  the  outlawry  shewing  that  the  money  bdonged  not  to  the  plain- 
tiff, but  to  the  Crown.  {Grants,  BryaiU,  £.  T.  1817,  K.  B.,  6  M.  &  Selw.  347). 

Where  the  plaintiff  was  an  outlaw  at  the  time  of  bringing  his  action,  but  the 
defeadent  did  not  know  of  it  till  after  plea  pleaded,  and  notice  of  trial  given, 
the  Court,  alter  verdict,  granted  a  rule  to  stay  the  proceedings,  which  was  after- 
wvda  discharged  on  the  reversal  of  the  outlawry  after  granting  the  role.  {Somere 
V.  HqU^  E.  T.  1840,  B.  C,  8  D.  P.  C.  506). 
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XL  KELATIVE  TO  THE  REVERSAL  OF. 
(fl)  Since  1  &  2  Vict.  c.  110*. 


(b)  Grounds  of. 

Dickson  v.  Baker,  T.  T.  1834.  K.  B.    3  N.  ^  M.  775;  S.  C. 
1  Ad.  ^  E.  853;  S.  C.  2  D.  P.  C.  517. 

Taking  benefit        On  motion  to  reverse  an  outlawry — 

of  Insolvent  The  Court  refused,  on  the  ground  of  the  party  having  taken  the 

fofiwcSd!"^    benefit  of  the  Insolvent  Act,  and  inserted  the  debt  in  his  schedule; 

it  has  no  authority,  except  for  error  apparent  on  the  proceedings. 


Bryan  v,  Wagstapf,  E.  T.  1826.  K.  B.     5  5.  f  C.  314;  S.  C. 

8  D.  ^  22.  208. 

A  departure  In  error  to  reverse  outlawry,  assigning  for  error  that,  before  and 

before  award  of  at  the  time  of  awarding  and  issuing  the  writ  of  exigi  facias,  the  de- 
exigi  fodas  no  fendant  was  in  parts  beyond  the  seas,  to  which  the  defendant  pleaded 
luing  to^re"'  *^**  ^^  plaintiff  was  guilty  of  fraud  and  covin,  and  in  order  to  avoid 
Tene.  the  outlawry  voluntarily  went  &c.,  and  issue  and  verdict  thereon  for 

the  defendant.  The  plaintiff  afterwards  moved  to  enter  judgment  for 

himself  non  obstante  veredicto;  but — 
The  Court  held,  that  a  departure  before  the  awarding  of  the  exigi 

facias,  though  for  the  purpose  of  avoiding  a  suit  and  delaying  the 

creditor,  was  not  a  sufficient  ground  to  prevent  the  reversing  aa 

outlawry. 


(c)  Affidavit  to  reverse. 

Plunkett  r.  Buchanan,  H.  T.  1825.  K.  B.  3  A  f  C.  736; 
S.  C.  5  D.  ^  R.  625.— S.  P.  Houlditch  v,  Swinfen,  E.  T. 
1836.  C.  P.     3  Seotty  169;  S.  C.  2  Ring.  N.  S.  712, 

A  defendant  On  motion  for  reversing  an  outlawry  on  payment  of  costs,  and  on 

who  seeks  to  the  defendant  putting  in  and  perfecting  bail  in  the  alternative  of 
reverse  an  ont-  satisfying  the  judgment  or  rendering  the  defendant;  a  preliminary 
pearf  or^e'^'  objection  was  taken,  that  it  did  not  appear  on  the  affidavit  in  sup- 
affidaTits  most  port  of  the  rule  that  the  application  was  made  at  the  instance  and 
•hew  the  attor-    by  the  authority  of  the  outlaw. 

n^was  autho-       •ji,g  Court  were  clearly  of  opinion,  that,  where  the  party  did  not 

appear  in  person,  it  should  be  expressly  stated  in  the  affidavits  that 
tbe  attorney  was  authorized  by  him  to  make  the  application  on  his 
behalf. — Rule  discharged. 

*  Since  the  1  Sc  2  Vict.  c.  110,  the  outlawry  will  be  reversed  on  payment  of 
costs,  and  entering  a  common  appearance,  unless  it  appear  the  defendant  ia 
abroad.  {Bank  of  England  v.  Reid,  M.  T.  1840,  Ex.,  8  D.  P.  C.  848 ;  S.  C. 
7  M.  &  W.  159).  Aad  where  an  action  was  commenced  before  the  1  &  2  Vict., 
and  outlawry  awarded  and  completed  during  the  party's  absence  abroad,  before  the 
passing  of  the  statute,  the  Court,  on  terms,  set  aside  the  outlawry  after  the  statute 
came  in  operation.  (Harvey  y.  O'Meara,  T.  T.  1839,  B.  C,  7  D.  P.  C.  725). 
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(d)   Terms  of  retersal,  and   herein  of  the   costs  of 

REVERSAL. 

Ljevi  V.  Claggett,  M.  T.  1836.  Ex.    5  D.  P.  C.  322;  S.  G.  1  If 

^  W.  547;  S.  C.IT.^  G,  937. 

On  motion  to  reverse  an  outlawry,  it  appeared  that  the  party  was  Where  the  de- 
beyond  seas  at  the  time  of  the  exigent  being  awarded —  fcn^t  wu  bc- 

The  Court  adopted  the  rule  in  C.  P.,  of  reversing  the  outlawry  on  v^^cdonwrr- 
pi^ment  of  costs,  and  on  bail  being  put  in  in  the  idtemative.  mentof  ocwts*, 


PoRTKR  V.  0*Meara,  T.  T.  1839.  C.  P.     7  B.  P.  C.  657;  S.  C. 

5  Bing.  N.  S.  626. 

On  a  rule  to  reverse  a  judgment  of  outlawry  against  the  defend-  without  baflf. 
ant,  it  appeared  that  the  writ  of  exigent  had  been  awarded  on  the 
Idth  May,  1837.  The  defendant  swore  that,  "  prior  to,  and  at  the 
time  of,  and  during  the  proceedings  to,  outlawry  against  him  by 
the  plakitiff,  he  resided  at  Boulogne,  in  France,  out  of  the  jurisdic- 
tkm  of  the  Court."  From  counter  affidavits  it  appeared  that  he  was 
at  Epsom  on  the  25th  of  May,  1837. 

field,  that  the  time  of  the  award  of  the  exigent  was  alone  material, 
and  a  fresh  affidavit  having  been  produced,  in  which  the  defendant 
positively  swore  that  he  was  at  Boulogne  on  the  18th  May,  the 
Coiirt,  without  allowing  the  plaintiff  to  answer  the  affidavit,  made 
the  role  absolute  without  bail  on  payment  of  costs. 


PiGOU  V.  DRT7MMOND,  £.  T.  1834.  C.  p.    4  Scott,  573;  S.  C. 

2Bing.N.S.  114. 

The  defendant,  having  mortgaged  fee-farm  rents,  had  entered  into  So,  although 

a  €»ntrBct  for  sale  to  the  mortgagee,  pending  which  the  latter  died,  defendant  haa 

and  the  plaintiff,  his  representative,  had  proceeded  to   outlawry  ^tlf^wuTbe 

against  the  defendant  whilst  abroad,  but  having  an  agent  here  to  lereraed  on 

the  knowledge  of  the  plaintiff —  terms,  with 

The  Court  reversed  the  outlawry  on  terms,  with  costs.  ®®^* 


(e)  Restoration  of  property  after  REVERSALt. 

^  But  the  Court  refiised,  on  a  motion  to  rererse  outlawry  after  final  judgment, 
to  impoae  the  terms  of  paying  interest  from  the  time  of  signing  final  judgment  to 
tbe  period  of  reversal,  [ibbotwn  v.  Fenton,  T.  T.  1836,  K.  B.,  1  N^  &  P.  779). 
So,  the  Court  refused  to  set  aside  the  outlawry  without  costs,  on  the  ground  that 
a  pvty  receiving  an  annuity  for  a  defendant  under  a  power  of  attorney,  and  not 
beiag  his  general  attorney,  had  not  been  applied  to.  {Hunter  v.  Whitfield^  M.  T. 
1836,  C.  P.,  3  Bing.  N.  S.  878). 

Qd  a  writ  of  error  to  rererse  an  outlawry  because  the  defendant  was  beyond 
fleas,  (if  it  be  any  answer  that  he  went  there  for  the  purpose  of  avoiding  the  out- 
IflBirry)*  it  is  enough  Uiat  he  went  to  avoid  outlawry  in  the  action ;  it  need  not  ap- 
pear that  he  went  in  contemplation  of  the  particular  proceedings  which  did  actu- 
aOy  terminate  in  the  outlawry.  {Bryan  y.  Wagttaff^  M.  T.  1825,  N.  P.,  2  C.  & 
P.  125 :  S.  C.  1  Ry.  &  M.  329). 

'f  Bat  the  Court  wUl  require  the  affidavit  of  the  defendant  himself.  {Gill  v. 
TgmU,  M.  T.  1839,  C.  P.,  7  Scott,  837). 

X  The  sheriff  baring  once  seized  under  a  capias  utlagatum  becomes  accountable 
to  the  Crown,  and,  on  the  reversal  of  the  outlawry,  the  application  to  restore 
nnist  be  l^  amoveas  manua  ui  the  BUchequer.  (Orifi  t.  Lord  Pereivalf  M.  T. 
1B39,  C.  P.,  7  Soott,  847). 
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OVERSEER. 


XII.  RELATIVE  TO  COSTS. 

Jenkins  v.  Biddulph,  M.  T.  1827.  C.  P.    4  Bing,  160. 
Upon  a  joint  In  an  action  against  the  sherifP  for  a  false  return,  he  having 

oaS'^Z  'tSn     ®***^^  *^*  *^®  plaintiffs,  the  parties  named  in  the  writ,  were  not 
aside  ^amonl/  ^^^^^  ^^  ^  bailiwick,  one  being  in  fact  in  his  custody,  upon  which 
be  leoovered       ^^^  original  plaintiff  proceeded  to  outlawry  against  them, 
jointly*.  The  Court  held,  that,  being  a  joint  outlawry,  they  could  only  reco- 

yer  the  costs  jointly  incurred  in  setting  it  aside. 


XIII.  RELATIVE  TO  THE  REMEDY  FOR  MALICIOUSLY 

PROCEEDING  TO. 

Drummond  v.  Pigou,  E.  T.  1834.  2  Bin£f.  N.  S.  114;  S.  C. 

4  Scott,  573. 


The  fSBct  of  the 
defendant 
owing  the 
money  nega- 


The  plaintiff  being  indebted  to  the  defendant,  the  latter  insti- 
tuted proceedings  against  him,  and  when  he  was  abroad  continued 

them  to  outlawry.     The  judgment  having  been  reyersed  in  an  action 

tiyea  the  want     against  the  defendant  for  suing  out  such  process  maliciously  and 
of  probable         without  probable  cause — 

The  Court  held,  that  proof  of  the  existence  of  a  debt  was  suf- 
ficient to  negative  the  charge  of  want  of  probable  cause,  and  con- 
sequently that  the  action  could  not  be  maintained. 


canae. 


See  tits.  Churchwarden — Mandamus — Poor — Sestian* 


I.  RELATIVE  TO,  WHO  ELIGIBLE  AS,  p.  71. 

II.  RELATIVE  TO  THE  APPOINTMENT  OF,  p.  71. 
IIL  RELATIVE  TO  THE  DUTY  OF,  p.  72. 
IV.  RELATIVE  TO  THE  RIGHTS  OP,  p.  72. 

V.  RELATIVE  TO  THE  LIABILITY  OF,  p.  73. 

VI.  RELATIVE  TO  THE  OVERSEER'S  ACCOUNTS,  p.  75. 

VII.  RELATIVE  TO  ACTIONS  BY,  AND  OF  THE  OVER- 

SEER'S   COMPETENCY  AS  A  WITNESS,  p. 

77. 

*  A  rule  to  set  aaide  the  proceedings  in  outlawry  will  be  diadiarged  with  coats, 
unless  it  appears  that  the  application  is  made  by  the  attorney  acting  at  the  in- 
stance  of  the  outUw.  {Houidiiek  v.  Swiitfen,  M.  T.  1835,  C.  P.,  2  Bing.  N.  S. 

712;.  ^^ 
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I.  RELATIVE  TO,  WHO  ELIGIBLE  AS. 

JS^  parte  Jefferies,  H.  T.  1829.  C.  P.     6  Bin^.  195;  S.  C.  3  M. 

$•  P.  450. 

In  this  case  the  Court  held^  that  the  clerk  t>f  the  treasury  of  aerkofthe 

the  Court  of  Common  Pleas,  being  bound  to  attend  personally  to  the  treMorj  of 

duties  of  that  office,  was  exempt  from  serving  the  office  of  orerseer.  Commcm  Pleas 

^  exempt  nrom 

being. 


II.  RELATIVE  TO  THE  APPOINTMENT  OF. 

Reg.  v.  Worcestershire,  M.  T.  1837.   K.  B.    3  i^.  ^  P.  434. 

A  PARISH  consisted  of  six  separate  districts,  five  of  them  having  a  diitriet  hay- 
always  distinct  chapelries,  disconnected  with  'each  other,  and  ing  no  church 
separately  maintaining  their  own  poor;  the  sixth  was  also  divided  c**™®'  e^lnt 
into  two  districts,  one  parish  having  no  church,  but  the  inhabitants  ^^"^^'^  * 
mttending  the  church  of  St.  A.,  the  other  district;  but  P.  had  a  con- 
stable, and  collected  its  own  church,  highway,  county,  and  con- 
stable's rates,  and  A.  had  two  overseers  and  the  vicar* s  church- 
irarden;  P.  elected  the  other,  and  had  also  one  overseer;  the  poor- 
rates  for  the  two  districts,  P.  and  St.  A.,  were  separately  made  and 
collected,  but  formed  a  common  fund,  and  the  poor  were  maintained 
1X1  a  common  workhouse  in  St.  A. 

The  Court  held,  that  B.  was  not  a  separate  district  entitled  to  the 
Benefit  of  43  Elix.,  c.  2,  and  that  an  appointment  of  two  overseers 
for  it  was  bad.  

RsG.  V.  Justices  op  Worcestershire,  H.  T.  1840.  Q.  B. 

3  P.  f  D.  465. 

Thb  parish  of  T.  contained  one  hamlet  in  the  county  of  Warwick,  bat  hamlets 
-irhich  had  always  maintained  its  own  poor  separately,  with  separate  '^  entitled  to 
overseers  and  surveyors  of  hishways,  and  three  hamlets  in  the  "^teoverSen 
oonnty  of  Worcester,  which  had  each  its  own  overseer,  surveyors  of 
highways  and  constable,  but  they  maintained  their  poor  jointly. 
There  were  two  churchwardens  for  the  whole  parish,  and  the  parish 
c:hiirch  was  common  to  and  repaired  by  all  four  hamlets.     After  the 
passing  of  the  4  &  5  Will.  4,  c.  76,  the  hamlet  in  Warwickshire  and 
the  three  hamlets  jointly  in  Worcestershire,  were,  with  other  parishes, 
annexed  to  a  union,  and  a  certain  annual  quota  was  assessed  on  the 
three  latter  hamlets  jointly.     One  of  these  hamlets  applied  to  the 
Court  for  a  mandamus  to  appoint  separate  overseers  under  13  & 
14  Gar.  2,  c.  12. 

The  Conrt  held,  that  the  Warwickshire  hamlet  could  not  be  con- 

^  If  a  privite  act  of  Parliament  direct,  that  overseers  shall  be  appointed 
**  tor  the  term  of  three  yean  then  neit  ensuing,"  semble,  that  an  appointment 
**  for  the  apaoe  of  three  years  next  ensuing  the  date  hereof,  or  until  other  over- 
seers shall  be  appointed,"  is  bad.  {Brittoit  Govemon  qfPoor,  v.  Wait,  1835. 
y .  P. ,  6  C.  &  P.  59 1 ).  A  local  act  provided,  that  the  rate-  payers  of  a  parish  should, 
**  in  vestry  assembled,  or  the  major  part  of  them  then  present,  nominate  "  persons 
to  serre  ^e  ofBoe  of  overseers  of  the  poor,  from  whom  the  county  justices  were 
to  select  the  overseers  : — Held,  that  the  nomination  was  not  confined  to  the  rate- 
payers only  who  were  present  at  the  vestry  meeting,  but  that  a  poll  might  be 
gra&ted  at  whidi  all  the  rate-payers  might  vote.  (1^.  v.  Htdger,  T.  T.  1840, 
f^  B.,  4  P.  &  D.  61). 
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sidered  a  reputed  parish  under  43  Eliz. ;  and  that  each  of  the  three 
hamlets  was  entitled  to  have  separate  overseers  under  13  &  14  Car.  2, 
although  the  policy  of  that  statute^  as  to  the  relief  of  the  poor  in 
small  districts,  was  at  variance  with  the  4  &  5  Will.  4,  c.  76. 


PiNNEY  V.  Slade,  M.  T.  1838.  C.  P.     5  Binff.  N.  S.  319. 

The  oversear's  In  trespass  for  levying  a  poor  rate  under  a  warrant  of  distress 
appointment  issued  by  the  defendants  as  justices,  the  rate  being  alleged  void,  on 
ti^ed  in ac^J"  *^®  ground  of  the  overseers  having  been  unduly  and  fraudulently 
latelta  way.  "  appointed  at  a  meeting  of  borough  justices;  the  jury  having  nega- 
tived the  fraud — 

The  Court  refused  a  new  trial;  the  appointment  being  a  judicial 
act,  and  the  validity  of  the  appointment  questionable  on  an  appeal 
to  the  sessions,  it  could  not  be  questioned  in  a  collateral  way. 


Rex  ».  WiTHERLY,  M.T.  1828.  K.B.  4  M.^  By.  724. 

But  secondary  The  appointment  of  overseer  for  the  year  1802  could  not  be 
evidence  may  be  found  in  the  parish  chest,  and  search  had  been  made  amongst  the 
**^*tm^*t**^"  papers  of  B.,  deceased,  who  had  acted  as  executor  of  the  party  who 
'^  '         had  acted  as  overseer  for  that  year. 

The  Court  held,  that  it  was  sufficient  to  let  in  parol  evidence  of 

the  contents  of  that  appointment,  as  being  of  a  single  overseer  for 

that  year. 


III.  RELATIVE  TO  THE  DUTY  OF. 

King  v.  Burrell,  T.  T.  1840.  Q.  B.    4  P.  f  D.  207. 

It  isthednty  of      In  debt  for  the  penalty,  under  5  &  6  Will.  4,  c.  70,  ss.  15, 48 — 
all  the  overseers       The  Court  held,  that  the  neglect  by  an  overseer  to  sign  the  burgh 
w"riirt*         list  rendered  him  liable,  and  that  the  word  "wilful"  was  not  to  be 

imported  in  section  48;  it  is  the  duty  of  all  the  overseers  to  sign  the 
parish  list,  and  if  one  omits  to  sign  that  portion  of  the  list  which  it 
is  his  duty  to  do,  and  which  is  necessary  to  make  the  list  complete, 
he  is  liable;  and  the  fact,  that  the  other  overseers  have  signed  par* 
ticular  portions  of  the  list  will  not  excuse  him. 


Anon.,  H.  T.  1835.  K.  B.    5N.^  M.  12. 

But  it  18  not  On  motion  for  a  criminal  information  against  an  overseer— 

the  duty  of  an  The  Court  said,  the  duties  of  an  overseer  are  to  provide  neces- 
overaeer  to  or^  saries  and  relief  for  the  poor;  but  he  is  not  bound  to  take  precau* 
tion  of  poor''*'  tionary  measures,  as  to  vaccinating  poor  children,  with  the  view  of 
children.  preventing  the  small-pox,  and  a  rule  for  a  criminal  information  re- 

fused. 


IV.  RELATIVE  TO  THE  RIGHTS  OF. 

Woodcock  v.  Gibson,  T.  T.  1826.  K.B,    4B.^C.  462;  S.  C. 

6  D.  ^  JR.  524. 
With  regard  to        On  pleas  in  trespass  (soil  and  freehold  in  the  two  defendants, 
parish  lands,      being  overseers,  and  one  of  them  the  churchwarden),  it  appear^ 
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thit  the  ktter  was  appointed  churchwarden  subsequent  to  the  ap-  fheymntt,  un- 
pointment  of  both  as  overseers,  there  being,  by  custom,  but  one  J®^  ^^^^  ^^' 
churchwarden.  gtituteaWy 

The  Court  held,  that  the  premises  never  vested  in  them,  the  politic. 
59  Geo.  3,  c.  12,  vesting  parish  lands  in  the  churchwardens  and 
overseers  as  a  body  politic,  but  that  the  defendants,  neither  before 
nor  after  the  appointment  of  the  latter,  could  not^  by  themselves, 
constitute  a  corporation  of  churchwardens  and  overseers,  within  the 
act,  so  as  to  support  the  pleas  of  soil  and  freehold  in  them. 


V.  BELATIVE  TO  THE  LIABILITY  OF*.     See  also  4  f  5 

Will.  4,  c.  76,  99. 46,  95,  96,  97. 

Spkncklky  v.  Bobinsok,   H.T.    1825.    K.  B.    3  B.  ^  C.  658. 

This  was  an  action  of  debt  for  penalties,  under  17  Geo.  .3,  c.  23,  No  action  lies 
8. 2,  which  enacts,  "  That  overseers  of  the  poor  shall  permit  inhabit-  *^',^^^ 
ants  of  the  parish  to  inspect  rates  at  all  seasonable  times;  and  shall  s'^forr^os^ 
upon  demand  forthwith  give  copies  of  the  same  to  any  inhabitant  of  inspectioii  of 
the  parish;*'  and,  by  s.  3,  "if  any  overseer  shall  not  permit  an  in-  rates,  onleM 
habitant  to  inspect  the  rate,  or  shall  neelect  to  give  copies  thereof  *^®  Pf"^  **■? 
as  aforesaid,  such  overseer,  for  every  suA  offend,  shall  forfeit  and  JJ^*^"" 
pay  to  the  party  aggrieved  the  sum  of  20/." 

The  Court  held,  first,  that  in  order  to  entitle  a  party  to  sue  for  the 
penalty  under  the  statute,  he  must  shew  that  he  has  sustained  an  in- 
jnrj  by  the  act  of  the  overseer;  and,  secondly,  that  there  must  be 
a  demand  to  inspect  the  rate  made  at  a  reasonable  time  and  place. 


Parker  v.  Edwards,  M.  T.  1827.  K.  B.     7  B.  ^  C.  594. 

The  overseer,  when  called  upon  in  order  to  inspect  a  rate,  was  Bat  the  de- 
not  at  home,  but  at  a  short  distance;  and,  upon  the  plaintiff  going  mand  toinepect 
to  him,  and  demanding  it,  the  overseer  refused,  but  without  (object-  b^^^^^t"^- 
log  to  its  not  being  made  at  his  house,  as  the  proper  place.  overseer's 

The  Court  held,  that  such  demand  was  made  at  a  reasonable  hoiue. 
place,  and  the  action  maintainable. 

*  In  action  against  all  the  overseers  for  money  lent  to  one  as  snch: — Held, 
tlut,  it  being  contrary  to  the  duty  of  an  overseer  to  borrow  money  for  parochial 
purposes,  the  others,  in  the  absence  of  any  eipress  promise,  were  not  liable. 
(ifcMfly  T.  KmowU§,  1820,  N.  P.,  3  Stark.  65).  An  overseer  cannot  charge  the 
pvisb  with  a  sum  bon&  fide  paid  by  him  to  other  persons  for  making  a  poor  rate. 
Nor  can  he  charge  a  sum  so  paid  for  making  two  divisions  of  the  same.  Nor  a 
mn  paid  for  making  a  copy  for  collectors.  Nor  a  sam  paid  to  an  accountant  for 
examining,  making  up,  and  entering  the  accounts  of  the  year,  and  list  of  de&ult- 
cn.  Nor  a  poundage  paid  to  persons  employed  in  collecting  the  rates,  although 
it  is  found  at  the  sessions  that  the  charges  are  fair  and  reasonable,  and  that  the 
ontWBon  require  assistance.  Nor  can  a  vestry,  even  though  all  the  rated  inbabit- 
*Btt  be  present,  authorize  the  overseers  to  charge  the  parish  with  such  expenses, 
(fter  V.  Gwyer,  M.  T.,  1834.  K.  B.,  4  N.  &  M.  158 ;  S.  C.  1  A.  &  E.  216).  An 
oveneei  who  supplies,  on  his  own  account,  an  individual  pauper  with  a  coat,  is 
not  liable  to  the  penalty  implied  by  55  Greo.  3,  c.  157,  a.  6.  {Henderton  v.  Sker' 
^onie,  M.  T.,  1836,  Ei.,  2  M.  &  W.  236). 
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In  debt  for  pe- 
nalties against 
an  assistant- 
overseer  for  re- 
fdsing  inspec- 
tion of  rates, 
his  appoint- 
ment must  be 
shewn,  and 
that  it  was  his 
duty  to  allow 
inspection*. 


Bennett  v.  Edwards,  M.  T.  1827.  K.  B.    7  B.^  C.  586;  S.  C. 

I  M.  ^  By.  482. 

A  PARTY  bad  been  appointed  an  assistant-overseer  under  58  & 
59  Greo.  3.  In  an  action  of  debt  for  penalties  under  1 7  Geo.  2,  c  3, 
for  refusing  a  parisbioner  inspection  of  tbe  rates — 

Tbe  Court  beld,  tbat  tbe  denial  of  sucb  a  rigbt  was  sufficient  to 
constitute  tbe  parisbioner  a  party  aggrieved  witbin  tbe  act,  and  tbat 
a  refusal,  referring  tbe  party  to  the  select  vestry  under  wbom  be 
acted,  be  baving  no  rigbt  to  impose  sucb  a  qualification,  constituted 
a  denial  witbin  tbe  act;  but  tbat,  as  tbe  statutes  autborizing  tbe 
appointment  of  assistant-overseers  do  not  specify  tbeir  particular 
duties,  but  only  sucb  powers  as  tbe  vestry  sball  confer  upon  tbem 
at  tbe  time  of  tbeir  appointment,  it  was  incumbent  on  tbe  plaintiff 
to  sbew  tbat  under  tbe  assistant-overseer's  appointment  it  was  bis 
duty  to  allow  tbe  inspection  of  tbe  rate. 


The  declaration 
against  an  oyer- 
seer  for  refds- 
ing  inspection 
of  a  rate  is  suf- 
ficient, after 
Terdict,  if  it 
states  that  the 
defendant  was 
OTcrseer,  and 
had  such  rate 
in  his  posses- 
sion. 


Bennett  v.  Edwards,  £.  T.  1828.  K.  B.    S  B.  ^  C.  702. 

In  an  action  against  an  assistant-overseer  for  penalties  under 
17  Geo.  2,  c.  3,  for  refusing  to  permit  tbe  plaintiff,  an  inbabitant, 
to  inspect  tbe  rate,  tbe  declaration  alleged  tbat  tbe  defendant  was 
sucb  assistant-overseer,  and  as  sucb  bad  tbe  rate  in  bis  possession. 

Tbe  Court  beld,  tbat  there  was  sufficient  on  tbe  record,  after  ver- 
dict, to  warrant  a  judgment  for  tbe  plaintiff,  altbougb  it  was  not 
expressly  alleged  tbat  it  was  tbe  defendant's  duty  to  exbibit  the 
rate,  nor  was  be  one  of  tbe  persons  named  in  tbe  statute;  yet  the 
59  Geo.  3,  c.  12,  s.  7,  autborizing  bim  to  act  as  an  overseer,  the 
duties  being  prescribed  in  bis  appointment,  and  tbe  declaration 
alleging  tbat  be  bad  tbe  rate  as  assistant-overseer,  it  must  be  pre- 
sumed tbat  sucb  duty  was  specified  in  bis  appointment,  and  must 
have  been  proved;  and  if  it  was  bis  duty  to  keep  tbe  rate,  tbe  duty 
of  allowing  inspection  at  reasonable  times  resulted  from  it. 


And  the  plain- 
tiff need  not 


as  a 


rated 
inhabitant. 


Batchelor  V,  Hodges,  H.  T.  1836.  K.  B.     6  N,^  M,  75. 
In  an  action  for  penalties  on  1 7  Geo.  2,  c.  3,  for  refusing  inspeo* 

dMc^^ himself  **^"  °^  ^^®  P^®'  '**®*  ^^®  plaintiff  described  himself  as  an  inbabit- 
ant— 

Tbe  Court  beld  it  sufficient,  without  stating  that  be  was  rated; 
and  tbat  charging  the  defendant  as  having  tbe  rate  in  his  posses- 
sion as  assistant-overseer,  without  shewing  tbat  be  was  such  an 
assistant-overseer  as  made  it  bis  duty  to  produce  it,  was  sufficient; 
at  all  events,  tbe  objection  could  only  be  taken  on  special  demurrer; 
and  tbat  it  was  no  answer,  tbat  the  rate  was  not  a  subsisting  one, 
nor  an  old  rate  unappealed  against,  and  tbe  time  for  appeal  expired. 


BARBfiR  V.  Waite,  T.  T.  1834.  K.  B.     3  J^.  ^  M.  611. 

The  prohibition       The  prohibition  in  the  55  Geo.  3,  c.  137,  s.  6,  against  overseers 
in  the  55  Geo.  3  supplying  goods,  &c.,  "  for  the  use  of  any  workhouse" — 


*  Tbe  mere  omission,  whether  wilftil  or  not,  to  sign  the  bvrgess  list,  nnder 
5  &  6  Will.  4,  c.  76,  s.  15,  subjects  an  overseer  to  the  penalty  nnder  sect.  48. 
(Kinff  Y.  BurrelL  H.  T.  1840,  Q.  B.,  4  P.  &  D.  207 ;  obr.,  ante,  p.  72). 
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The  CoQit  held  to  mean  ''  for  the  use  of  the  poor  in  any  work-  does  not  apply 
house/*  and  that  an  overseer  doing  work^  and  supplying  materials  to  the  repain 
fiw  the  repairs  of  the  workhouse,  was  not  Kable  to  the  penalty.  of  a  workhouae. 


Henderson  o.  Sherborne,  M.  T.  1837.  Ex.  2  If .  ^  W.  237; 
9iipporting  Proctor  v.  Mainwarino,  M.  T.  1831.  K.  B. 
3  ^.  ^  Ad.  145. 

In  debt  against  overseers  for  penalties—  Bat  it  teems 

Per  Cur.— We  think  the  4  &  5  Will.  4,  c.  7^,  prohibiting  a  parish  that  the  4  &  5 
officer  from  supplying  goods  by  way  of  relief  to  any  person  in  the  ^]*55*q^J^ 
parish,  repeals  the  penalty  under  the  former  act,  55  Geo.  3,  c.  137,  „  to  oiBcers 
s.  6;  therefore,  that  an  action  cannot  be  maintained  under  the  latter  tnpplying  an 
act  against  an  officer  for  a  supply  to  an  individual  pauper.  indiTidoal  pan- 

per. 

KiRBT  V.  Bannister,  H.  T.  1834.  K.  B.    3  iNT.  ^  If.  119. 

In  an  action  against  five  persons  acting  as  overseers  for  goods  Oreneen  are 
supplied  to  paupers  by  their  joint  order,  and  also  for  monies  ad-  lMl>le  on  their 

The  Court  held,  that  they  were  all  liable  on  such  orders  on  which  ^  uHUtant. 
€lie  credit  was  given,  although  one  in  fact  was  only  vestry-clerk  and  overteer. 
sttsistantoverseer.  

Easbn  9.  TiTCHMARSH,  T.  T.  1833.  K.  B.     3  i\r.  f  If.  712; 

S.C.  1  Ad.  ^E.An. 

Bt  the  practice  of  a  parish,  the  two  overseers  were  always  ap-  But  whether 
pcnnted  at  once,  but  one  of  them  acted  solely  for  one  of  the  two  J?"*  ®T*?*?'  " 
years,  and  another  for  another.     The  acting  overseer  for  one  year  foj!*llJ2[°or- 
ordeied  coals,  which  were  sent  to  him  and  distributed  by  him  among  tiered  by  ani 
the  poor  of  the  parish;  the  seller  debited  the  parish  with  them,   other  is  a  qaes. 
and  afterwards  sued  both  overseers.    The  acting  overseer  suffered  \^^^  ^^^  ^^ 
jiidg;ment  by  default.  J"^* 

The  Court  held,  that,  upon  these  facts,  the  jury  were  properly  told 
to  consider  whether  the  coals  were  supplied  for  the  parish  by  whom 
they  were  ordered,  and  whether  credit  was  given  to  the  acting  over- 
seer only,  or  to  both  as  overseers;  and  to  find  for  the  defendant 
(the  overseer  who  had  not  acted)  if  the  plaintiff  relied  solely  upon 
the  reponsibilitv  of  the  acting  overseer,  but  otherwise  for  tbe  plain- 
ttfif;  and  the  jury  having  found  for  the  plaintiff,  saying  that  the 
eoals  were  supplied  to  the  parish,  and  the  overseers  were  jointly 
liable  as  such,  the  Court  refused  to  disturb  the  verdict. 


VI.  RELATIVE  TO  THE  OVERSEER'S  ACCOUNTS*. 

B«x  r.  GwYBR,  M.  T.  1834.  K.  B.    AN.^  M.  158;  S.  C.  2  Ad. 

$-JF.216. 

On  motion  to  quash  an  order  of  sessions —  Oveneers  can* 

The  Court  held,  an  overseer  cannot  charge  the  parish  with  a  sum  not  charge  the 
bona  fide  paid  by  him  to  other  persons  for  making  a  poor-rate;  nor  P*!?*!  mon^r 

^  Averment  that  plamtiffhad  heen  appointed  and  was  assistant-overaeer ;  that 
he  hid  paMed  certain  aooooats  of  him  as  rach  orerseer,  and  had  verified  them  oa 
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or  collecting 
the  rates; 


and  an  item  for 
defending  an 
appeal  against 
the  accounts 
cannot  be  al- 
lowed. 


The  notice  of 
appeal  against 
overseers'  ac- 
counts need  not 
state  the  party 
to  be  ag- 
grieved*. 


The  power  to 
convict  an 
overseer  by  a 
J.  P.  for  not 
accounting  is 
discretionary. 


can  he  charge  a  sum  so  paid  for  making  two  divisions  of  the  same; 
nor  a  sum  paid  for  making  a  copy  for  collectors;  nor  a  sum  paid  to 
an  accountant  for  examining,  making  up,  and  entering  the  accounts 
of  the  year,  and  list  of  defaulters;  nor  a  poundage  paid  to  persons 
employed  in  collecting  the  rates. 


Rex  9.  Johnson,  T.  T.  1836.     K.  B.     5  Ad.  f  E.  340. 

Overseers'  accounts  heing  allowed,  and  an  appeal  against  them 
dismissed,  the  allowance  and  order  of  sessions  were  brought  up  by 
certiorari,  and  an  item  appeared  to  be  for  the  expenses  of  defending 
an  appeal  against  overseers'  accounts. 

The  Court  quashed  the  allowance  and  order,  such  an  item  being 
bad  on  the  face  of  it,  inasmuch  as  no  supposable  facts  could  jus- 
tify it*  -_^ 

Rex  v.  Justices  of  Somersetshire,  H.  T.  1828.  K.  B.     7  B. 

fyC.  681,  n. 

A  NOTICE  of  appeal  against  overseers'  accounts,  which  stated  that 
the  party  should  appeal  on  the  grounds  and  against  the  items  set 
forth,  specifically  stating  them  and  the  objection  to  each— - 

The  Court  held  sufficient,  although  it  did  not  state  that  the  party 
was  aggrieved  thereby;  nor  did  it  in  any  way  appear  by  the  notice 
that  he  was  so,  or  was  a  rated  inhabitant  of  the  parish. 


Rex  0.  Justices  of  Norfolk,  M.  T.  1832.  K.  B.     \  N.^  M. 

67;  S.  C.  4J?.  ^Ad.  238. 

On  motion  for  a  mandamus — 

The  Court  held,  that  the  power  to  commit  an  overseer  for  not 
accounting  is  discretionary;  where  the  party  had  never  been  sworn 
in,  and  had  only  acted  in  signing  the  rates,  and  had  by  his  attorney 
appeared  and  satisfied  the  justices  that  he  had  no  accounts,  the 
Court  refused  a  mandamus  to  the  justices. 

oath : — Held  suffidenUy  proved  by  eyidenoe  that  he  had  acted  as  aflnatant-orer- 
seer,  under  a  warrant  of  appointment  signed  by  magistrates,  that  he  had  kept  the 
accoonts  of  the  parish  in  a  book  headed  ''Overseers'  Accounts,''  and  that  he 
had  verified  those  accounts  on  oath.  {Cannell  v.  CurtU,  T.  T.  1835,  C.  P.,  2 
Bing.  N.  S.  228;  S.  C.  2  Scott,  379). 

A.  warrant  of  distress  against  an  overseer  for  not  paying  over  his  balance  in 
hand  must  distinctly  set  out  the  summons,  the  hearing  before  the  magistrate,  and 
the  refusal  to  pay ;  and  if  it  does  not  do  so,  it  is  bad ;  and  persons  granting 
and  executing  will  be  liable  to  an  action  of  trespass.  The  form  given  in  some  of 
the  editions  of  Burn's  Justice  is  bad  in  these  respects.  {Harris  v.  Siuartf  1837, 
N.  P.,  7C.&P.779). 

By  4  &  5  Will.  4,  c.  76,  s.  47y  overseers  are  to  pass  accounts  quarterly. 

*  An  appeal  lies  sgainst  the  accounts  of  an  assistant-overseer.  (Reg.  v.  WttH$, 
M.  T.  1836,  K.  B.,  2  N.  &  P.  367 ;  S.  C.  7  Ad.  &  E.  461).  The  next  quarter 
sessions  for  appealing  against  an  overseer's  accounts  are  the  sessions  after  the 
accounts  have  been  published  and  deposited  with  the  parish  officer  for  public  in- 
spection. Thus,  where  the  accounts  of  an  overseer  were  examined  and  allowed 
at  vestry  on  April  2,  and  by  two  justices  on  April  3,  but  were  not  delivered  by 
the  overseer  to  his  successor  till  May  8 : — Held,  that  the  next  sessions  after 
May  8  will  be  the  proper  sessions  to  appeal  to.  It  belongs  to  the  justices  at  ses- 
sions to  determine  the  time  of  appealing  against  the  accounts.  Qusre,  whether 
an  affidavit  from  an  appellant  is  receivable  at  the  hearing  of  the  appeal,  stating 
the  time  at  which  he  first  had  knowledge  of  the  accounts?  (Beg.  v.  Watte,  E.T. 
1837,  K.B.,2N.&P.367). 
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Sbgina  9.  Crobsxuey,  E.  T.  1839.  K.  B.     10  Ad.  ^  E.  132; 

S.  C.  2  P.  4r.i).  319- 

On  an  indictment  on  4  &  5  WilL  4,  c  76^  s.  47i  against  overseers,  An  indictment 
for  disobedience  of  an  order  of  the  commissioners  to  account  to  the  ^^^  ^^^  ^- 
auditor  of  a  nnion—  S^ISf  oTto 

The  Court  held,  that  the  counts,  not  shewing  any  order  for  the  to  account  at  a 
aoconnting  at  the  specified  periods,  were  not  maintainable,  nor  time  named. 
counts  alleging  the  neglect  to  account  at  the  request  of  the  auditor; 
bat  that  the  description  of  the  commissioners  bj  their  style  of 
office  was  sufficient;   and  also,  that  their  order  was  sent  to  the 
defendants,  no  personal  service  being,  under  sect.  18,  necessary. 

Leigh  ».  Taylor,  M.  T.  1827.  K.  B.     7  B.  ^  C.  491. 

In  an  action  upon  a  bond  against  a  surety  for  H.,  that  he  should  An  oTcmer's 

duly  account  for  all  such  monies,  not  exceeding  £ ,  as  should  f^^j^  ^^'^Lst 

eome  to  his  hands  by  virtue  of  his  office  as  overseer —  ^^^^  witl^  the 

The  Court  held,  that  as  borrowing  money  formed  no  part  of  the  scope  of  lus 
duty  of  an  overseer,  although  applied  to  parochial  purposes,  the  authority. 
amrety  was  not  liable  for  monies  lent  to  the  overseer  and  his  co- 


Vn.  RELATIVE  TO  ACTIONS  BY,  AND  OF  THE  OVER- 
SEER'S  COMPETENCY  AS  A  WITNESS. 

DoK  d.  Jackson  v.  Hiley,  E.  T.  1830.  K.  B.     \0  B.  ^  C.  885. 

Lands  were  vested  in  trustees  for  the  benefit  of  a  parish  church —  Ejectment  lies 
The  Court  held,  that  the  parish  officers  for  the  time  being  might  *»y  ^«  P^*^ 
Tecorer  possession  of  them  in  ejectment,  upon  a  demise  in  their  pa^iMand^not 
names,  made  on  the  authority  of  the  59  Greo.  3,  c.  22,  s.   17,  for  the  reUef  of 
though  not  for  the  relief  of  the  poor.  the  poor. 

Hains  v.  Daysy,  H.  T.  1837.  K.  B.    4  Ad.  ^  E.  892. 
Un DER  Stat.  3  &  4  Will.  4,  c.  43,  s.  1,  (which  provides  that  the  An  oreneer 
contemplated  rules  of  pleadine  shall  not  disable  any  person  from  m^yBl^c^^eie 

,      •.  '^    .,  1   .*^  J      •  •       ^v  •  1         x^       •  •     such  under  the 

pleading  the  general  issue,  and  giviug  the  special  matter  m  evi-  general  issue. 

denoe,  where  by  statute  he  may  now  do  so),  an  overseer  was  sued 

in  trespass  for  taking  A.'s  goods — 

The  Court  held,  that  he  might  still  prove,  on  plea  of  not  guilty, 

that  he,  as  overseer^  distrained  the  goods  for  a  poor  rate  due  from 

B.,  and  that  they  were  B.'s.  not  A.'s.     The  general  issu£  does  not, 

under  the  rules  of  Hil.  Term,  2  Will.  4,  confine  him  to  proof  of  his 

diaracter  of  overseer.  

Fi^TCHER  V.  Green  WELL,  M.  T.  1834.  Ex.    1  C,  M.  ^.  12.  754; 

S.  C.  5  Tyrw.  316. 

Bt  a  local  act,  the  directors  and   overseers  of  the  poor  were  A  director  of 

enabled  to  sue  and  be  sued  in  the  name  of  their  clerk,  and  the  in-  ^®  P^^'  ^'  ^ 

babitanU  made  competent  witnesses.  S^^'!^  s^  ' 

The  Court  held,  that  a  director  was  thereby  as  competent  a  wit-  tion  by  over- 

nesa  as  any  other  inhabitant.  seers*. 

*  In  an  action  against  an  OTerseer  defending  on  behalf  of  the  parish,  an  inha- 
bitant is  not  renderad  competent  for  the  overseer  by  the  stat.  54  Geo.  3|  c.  170. 
{TUkiU  V.  Hooper,  1834,  N.  P.,  1  M.  &  Rob.  392). 
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OYER. 


An  OTeneer 
cannot  prove 
notice  of  ap- 
peal*. 


Regina  v.  Recorder  of  Bath,  H.  T.  1839.  Q.  B.     1  P.  ^ 

2).  460. 

An  overseer  was  called  to  prove  the  notice  of  appeal. 

The  Goiirt  held,  that  he  was  properly  rejected,  none  of  the  sta- 
tutes rendering  him  (a  party  to  the  appeal)  competent,  and  there 
being  no  distinction  as  to  mere  preliminary  matters. 


After  plea,  oyer 
may  be  obtain- 
edt. 


And  when  set 
ont  becomes 
part  of  the  de- 
claration $. 


See,  also,  tits.  Bond — Covenant — Deed— Executor  and  Adminii- 

trator — Profert. 


GooDRiCKE  V.  TuRLEY,  M.  T.   1835.   Ex.     2  C,  Jlf .  ^  JB.  694; 
S.  C.  4  D.  P.  C.  431;  S.  C.  \  T.  ^  O.  146. 

In  this  case — 

The  Court  held,  that  a  defendant  had  not  waived  his  right  to  de- 
mand oyer  by  having  pleaded,  and  he  is  only  entitled  to  have  it 
entered  of  record  when  made  in  due  time;  but  that,  where  the  time 
to  plead  was  extended,  without  excepting  the  right  to  demand  oyer, 
he  should  have  the  same  time  to  plead  after  allowance  of  oyer  as  he 
would  have  had  under  the  Judge's  order. 


Paine  v.  Emery,  T.  T.  1835.  Ex.     2  C,  M.  f  R.  304.— S.  P. 
Aliton  v.  Freeslun,  M.  T.  1840.  C.  P.    2  Af .  ^  G.  1. 

A  declaration  in  covenant  set  out  the  deed  according  to  its 
legal  effect,  and  the  defendant  set  it  out  on  oyer  in  hsec  verba — 

The  Court  held  he  could  not  demur  to  the  declaration  on  the 
mere  ground  of  variance,  because  the  deed,  as  set  out  on  oyer, 
becomes  part  of  the  declaration. 


*  In  an  action  by  overseen  to  recover  parish  lands : — Held,  that  a  rated  Inha* 
bitant  was  a  competent  witness  (per  Aldertfm,  B.).  (A)o«  d.  Higgi  v.  Cock$ilf 
1834,  N.  P.,  6  C.  &  P.  525,  tupporiing  Oxenden  ▼.  Palmer,  2  B.  &  Ad.  236, 
contra  Hendebaurek  y.  Langiion,  and  Rex  v.  Hagman,  1  M.  &  Malk.  401,  402). 

t  By  Rule  H.  T.,  2  Will.  4,  K.  B.,  C.  P.,  and  Ex.,  it  is  ordered,  that  if  a 
defendant,  after  craving  oyer  of  a  deed,  omit  to  insert  it  at  the  head  of  his  plea, 
the  plaintiff  on  making  up  the  issue  or  demurrer  book  may,  if  he  think  fit,  insert 
it  for  him ;  but  the  costs  of  such  insertion  shall  be  in  the  discretion  of  the  taxing 
officer. 

t  A  demand  of  oyer  must  minutely  describe  the  parties  to  the  cause.  (Pooie 
V.  Coaietf  M.  T.  1836,  C.  P.,  3  Scott,  768).  The  Court  will  not  permit  an  in- 
spection of  an  administration  bond  at  the  office  of  the  registrar  in  Doctors'  Com* 
mons  to  be  deemed  good  oyer,  although  a  copy  has  been  accepted  by  defendant's 
attorney,  and  the  Ecclesiastical  Court  has  refused  to  allow  the  bond  to  be  pro- 
duced at  the  office  of  the  defendant's  attorney.  (Canterbury,  Arehbitkop  qf,  v. 
Tubb,  E.  T.  1837,  C.  P.,  5  D.  P.  C.  627 ;  S.  C.  3  Bing.  N.  S.  789 ;  S.  C.  4 
Scott,  543). 

S  Where  a  defendant  pleads  an  indenture,  and  the  plaintiff  craves  oyer,  and 
then,  without  setting  forth  the  indenture  or  the  record,  replies  non  est  futnm, 
and  adds  the  similiter  for  the  defendant,  and  delivers  the  issue  with  notice  of  trial  i 
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See  tit.  Attorney. 


Handley  r.  Levy,  M.  T.  1828.  K.  B.     8  A  f  C.  637. 

In  this  caae,  the  plaintiff,  having  recovered  by  verdict  a  less  sum  I^  ^  action  be 

than  that  for  which  he  had  arrested  the  defendant,  had  been  called  SJ™^!!^  ^ 

upon  to  shew  cause  why  the  defendant  should  not  be  allowed  his  Coart  the 

costs  under  the  43  Geo.  3,  c.  46,  s.  3.     This  action  was  brought  in  Court  into 

the  Palace  Court,  and  was  removed  hither  by  the  defendant.  which  the  came 

Per  Cur.— We  think  the  decision  of  (hetello  v.  Cawley,  (1  B.  &  ^J^^^j^c^ 

P.  81 ),  right.    The  defendant,  too,  increases  the  expense  by  remov-  ^^  g,^  ^^^ 

ing  the  cause. — Rule  discharged.  under  the  43 

_________^  Geo.  3,  c.  46. 

Knowlbs  v.  Lynch,  T.  T.  1834.  Ex.    4  Tyrw.  477. 

On  motion  for  a  certiorari —  A  certiorari 

The  Court  granted  a  rule  to  remove  a  judgment  from  the  Palace  Hm  to  remove 

Court,  to  enable  the  plaintiff  to  sue  out  execution  for  the  residue  of  J  ^"^^"p'l-c 

the  debt,  part  having  been  levied  by  process  of  the  Court  below.  Court  with  a 

view  to  execu- 

=========  tion. 


Bob  d.  Read  v.  Taylor,  M.  T.  1833.  K.  B.     2  N.  ^  M.  508; 

^.C.bB.^Ad.blb. 

One  coparcener  leried  a  fine,  and  made  a  feoffment  with  livery  of  Afineandfeoff- 
seiBin-—  ment,  with 

The  Court  held,  that  it  operated  as  a  conveyance  of  her  property,  ^''^  ®^  seirin, 
and  a  deforcement  of  the  other  coparceners;  it  appearing  also,  that,  o^^^anoe*! 
at  the  time  of  such  livery,  a  child  was  left  in  the  house;  held  that 
imless  it  were  in  any  way  left  there  to  represent  one  of  the  copar- 
ceners intended  to  be  ousted,  and  not  a  mere  inmate  of  the  family 
of  the  party,  it  would  not  make  the  livery  invalid,  even  although  it 
ireie  a  descendant  of  one  of  the  coparceners. 


defendant  may  return  the  issue,  and  pray  that  the  deed  may  be  inrolled ;  and 
if  tlie  plaintiff  afterwards  proceed  to  trial  upon  the  issue  as  originally  delivered, 
it  ie  imgnlar,  and  the  Court  will  set  aside  the  verdict.  {Smith  ▼.  JenningSf  M.  T. 
1840,  B.  C,  9  D.  P.  C.  155). 

*  Where  one  of  two  coparceners  alienated  her  moiety  to  a  stranger  in  fee, 
and  m  deed  of  partition  as  executed,  and  the  remaining  coparcener  conveyed  to 
a  rtranger,  to  the  use,  as  to  one  moiety,  of  the  coparcener  in  fee,  the  Court 
held,  that  she  did  not  take  the  moiety  as  purchaser  under  the  conveyance,  so  as 
to  let  in  the  heir  ex  parte  patem&  on  her  death.  (Doe  d.  Cronthwaite  v.  Dueon, 
H.  T.  1836,  K.  B.,  1  N.  &  P.  255).  One  coparcener  cannot  sue  separately  for 
his  portion  of  rents  accruing  to  him  and  his  fellows.  An  action  will  not  lie,  at 
tile  suit  of  one  of  three  coparceners,  to  recover  his  proportion  of  rents  of  the 
estate  reoeived  by  an  agent,  where  the  agent  claims  the  rents  under  a  devise  to 
himarif.  Semble,  that  money  had  and  received  was  not  the  proper  form  of  action 
in  which  to  raise  the  question.  {Dechamu  v.  Harwoodf  M.  T«  1834,  4  M.  & 
Soott,  400;  8.  C.  10  Bing.  526). 
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PAKENT  AND  CHILD. 


A  pardon  un- 
der 6  Geo.  4, 
c.  25,  restores 
the  fdon  to  his 


petency  to 


com 
hold  lands' 


A  promise  of 
pardon  is  no 
W  to  an  in- 
dictment. 


See,  also,  ante,  tit.  Indietment 


Doe  d.  Evans  v.  Evans,  T.  T.  1826.  K.  B.    5  J?.  ^  C.  584;  S.  C. 

SD.^R.  399. 

A  COPYHOLDER  was  attainted  of  telonj,  and  was  pardoned,  and 
the  lord  had  not  entered  in  pursuance  of  the  forfeiture. 

The  Court  held,  that  the  pardon  restored  the  copyholder  to  his 
tenement,  for  which  he  might  maintain  ejectment.  A  pardon  under 
the  sign-manual,  according  to  6  Geo.  4,  c.  25,  s.  1,  has  the  effect  of 
restoring  civil  rights  so  completely,  as  to  prevent  the  consequence  of 
an  inchoate  forfeiture  not  completed  effected  hj  entry. 


Rex  v.  Garside,  M.  T.  1834.  K.  B.    4  N.  ^  M.  33. 

On  a  certiorari — 

The  Court  held,  the  King's  proclamation,  offering  a  pardon  to 
accomplices  on  certain  conditions,  confers  on  the  party  who  per- 
forms the  conditions  no  legal  right  to  a  pardon;  so  that  he  cannot 
plead  it  either  in  bar  of  the  indictment  or  in  bar  of  execution;  but 
the  Court  will  delay  execution,  in  order  to  enable  the  party  to  make 
appHcation  to  the  Crown  for  a  pardon. 


parent  atOr  ori^iur. 

See  ante,  tits.  Habeas  Corpus — Infant, 


not  safficient  to 
render  a  father 
liable  for  his 
son's  debtsf. 


MoRTiMORE  V.  Wright,  E.  T.  1840.  Ex.     6  M.  ^  fF,  482. 
The  mere  mo-        The  defendant,  on  being  applied  to  for  a  bill  for  the  board  of,  and 
!l]?*^^«f!!J!f ?♦«  ^®'  supplies  to,  his  son,  who  was  living  separate  from  his  father,  and 
«-«    «  working  on  his  own  account,  unequivocally  referred  the  plaintiff  to 
the  son  for  payment,  adding,  that  he  would  become  entitled  to  a 
sum  on  attaining  full  age.     The  plaintiff  had  a  verdict;  but — 

The  Court  directed  a  nonsuit.  A  parent  is  not  under  any  legal 
obligation  to  pay  his  son's  debts.  A  moral  obligation  alone  cannot 
create  a  le^al  one. 

*  By  6  Greo.  4,  c.  25,  pardon  on  condition  of  transportation,  imprisonmcDft, 
or  other  punishment,  declared  to  have  the  same  effect  as  a  pardon  under  tbe 
Great  Seal. 

t  A.  had  several  of  his  chUdren  residing  in  a  honse  distant  from  his  own,  in 
the  charge  of  B.,  a  servant  .-—Held,  that  5  an  accident  happened  to  one  of  tbe 
children,  A.  was  liable  to  pay  for  its  care,  although  he  did  not  know  the  sorgeoo 
who  was  called  in,  and  although  the  accident  might  have  arisen  from  the  cardess- 
ness  of  the  servant.  (Cooper  v.  PMllipt,  E.  T.  1831,  N.  P.,  4  C.  &  P.  581). 
To  charge  a  father  with  the  amount  of  clothes  supplied  to  his  son,  it  is  essentisl 
that  the  clothes  should  have  been  supplied  either  widi  the  assent  of  the  father  or 
hj  his  authority ;  and  the  father  is  the  person  to  judge  what  is  proper  for  his 
■on.  (Ro^e  v.  Abbott,  M.  T.  1833,  N.  P.,  6  C.  &  P.  286).  In  an  action  <» 
the  case  by  a  father  for  an  injury  done  to  his  son,  a  minor,  in  his  service  z—Hela, 
that  the  loss  of  service  and  eipense  was  the  only  measure  of  damages,  snd  not 
injury  to  parental  feelii^-      -*-  r,  Smither$,  T.  T.  1826,  N.  P..  2  C. 

&  P.  292.~S.  P.  HtM  ](  C.  660 ;  S.  C.  7  D.  &  R.  133). 
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Law  v.  Wilkins,  T.  T.  1836.  K.  B.     IN.^  P.  697. 

The  son  was  in  need  of  clothes,  and  the  father  had  seen  him  A  father  seeing 

vearing  those  furnished  by  the  plaintiff.  *^"  f°"  7^^" 

The  Court  held,  first,  that  it  was  some  evidence  to  leave  to  the  ev^de"c^to°^* 

jnrj,  and  compelled  the  father  to  shew  that  his  son  was  supplied  with  to  the  jary  of  a 

necessaries;  and,  secondly,  that  if  a  Judge  thinks  fit  to  nonsuit,  contract  to  pay. 
oonnael  are  not  bound  to  insist  on  the  case  going  to  the  jury. 


Urmston  v.  Newcomen,  £.  T.    1836.    K.  B.      6  N.  ^M.  454; 

S.C.  AAd.^E,%99. 

The  father  of  a  child,  illegitimate  in  point  of  law,  placed  it  with  But  a  father 
its  grandmother,  the  plaintiff,  at  her  request,  on  the  express  under-  ^^^  ^^^"^f 
taking  given  by  her,  that  the  father  would  never  be  asked  a  shilling  ^  meKitimat© 
either  for  ber  maintenance,  clothes,  education,  or  journey;  and  the  child  is  not  lia- 
child  was  subsequently  delivered  to  its  mother,  who  was  living  in  ble  for  necessa- 
adoltery,  where  she  was  ill-treated,  and  became  at  last  in  a  state  of  ri^*- 
helplessness  and  destitution,  and  was  again  taken  care  of  by  her 
grandmother;  the  father  having  no  notice  of  the  ill- treatment  of  the 
child,  or  of  the  change  of  custody  from  time  to  time. 

The  Court  held,  that  the  father  might  reasonably  be  taken  to  have 
supposed  that  the  child  remained  in  the  custody  of  the  plaintiff,  at 
whose  instance  she  was  delivered  over,  and  that  the  plaintiff  was 
proTiding  for  it  at  her  own  expense,  so  as  to  rebut  any  implied  pro- 
mise on  his  part  to  pay  the  plaintiff  for  the  board,  maintenance, 
dothing,  and  education  of  his  child,  even  supposing  that  such  an 
undertaking  can  be  implied  at  law,  by  reason  of  the  relationship  of 
father  and  child.  

Rex  v.  Toke,  E.  T.  1838.  Q.  B.    3  iST.  ^  P.  323. 

An  order  of  justices  for  payment  of  a  weekly  sum  for  the  main-  A  son  is  bound 
tenjuice  of  a  father  by  the  son,  describing  the  application  to  have  to  maintain  his 
been  made  to  the  justices  of  K.,  by  the  overseers  of  the  parish  of  M.  "^®''' 
in  the  city  of  K.,  to  have  an  order  made  on  T.  G.,  of  the  parish  of 
M.,  in  the  same  county,  &c.,  and  proceeding  to  order  the  said  T.  G. 
to  pay  &c. 

The  Court  held,  that  the  order  sufficiently  shewed  that  T.  G. 
was  dwelling  within  the  jurisdiction  of  the  justices;  and  that,  by 
making  their  order  on  the  said  T.  G.,  the  justices  had  adopted  those 
words,  and  adjudicated  that  he  dwelt  there. 


Skinner,  Ex  parte,  M.  T.  1824.  C.  P.     9  Moore,  279. 

On  motion  for  a  habeas  corpus —  It  seems  conrtai 

The  Court  said,  we  think  the  courts  of  law  have  not  in  their  con-  of  common  law 

atitution  that  species  of  delegated  authority  from  the  king  as  "  parens  ^^®  ?®VJ? 

patriae,"  which  resides  in  the  Court  of  Chancery.     The  Court  of  ""^J^™  *^" 

*  The  Court  will  remo?e  a  child  from  the  custody  of  the  mother  to  that  of  the 
Isther,  although  there  is  no  suggestion  that  the  child  is  subjected  to  any  imp  roper 
eoofinement  or  restraint,  nothing  being  shewn  to  prove  that  the  custody  of  the 
fiitfaer  U  improper.  {M*CMlan,  Ex  parte,  T.  T.  1831,  B.  C,  1  D.  P.  C.  81). 
A  mother  cannot  legally  appoint  a  testamentary  guardian  of  her  natural  chil  d,  and 
therefore  inch  a  guardian,  if  appointed,  cannot  have  a  habeas  corpus  to  remove 
Bocfa  child  from  the  custody  to  which  it  was  committed  by  the  mother  during  her 
fifetime.  (Glover,  Ex  parte,  M.T.  1835,  B.  C,  4  D.  P.  C.  291 ). 
VOL.  y.  6 
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tionas  courti 
of  eqaity  over 
infante*. 


PARISH  CLERK. 

Common  Pleas,  therefore,  doubting  its  jurisdictiony  refused  upon 
habeas  corpus  to  interfere  to  remove  a  legitimate  child  of  six  years 
old  from  the  custody  of  the  father,  who  was  in  gaol,  on  the  ground 
of  his  immoral  conduct,  being  separated  from  his  wife  and  living  in 
adultery,  and  having  obtained  the  custody  of  it  by  fraud  and  strata- 
gem after  it  had  been  placed,  by  order  of  the  Court,  with  consent  of 
parents,  with  a  third  person,  there  being  no  suggestion  of  ill-treat- 
ment by  bim. 

See  ante,  tit.  "In/ant,** 


^rfsjt. 


^axi%i  (ZDertfficatt.    See  tit.  Settlement  and  Removal  of  the 

Poor. 


Hie  onion  of 
pariahes  does 
not  alter  the 


$at(0|  Otlnit* 

See  tit.  Mandatmu, 


Hartley  9.  Cocke,  H.  T.  1833.   C.P.   9  Bing.  728;   8.0. 

5  C.^P.441. 

Previously  to  the  union  of  two  parishes  in  the  city  of  A.  under 
22  Car.  2,  c.  11,  s.  23,  the  appointment  of  parish  derk  was  exercised 

^p^^btai^  of  i^^^^^y  ^y  ^^®  ^^^^^  ^^  ^^^  parishioners. 

the  derk.  The  Court  held,  that  by  the  union  such  custom  was  not  destroyed, 

so  as  to  give  to  the  rector  alone  the  common-law  right  of  appoint- 
ment. 


VariSj^    Hanb^.      See    tits.    Churchwarden — Eccleeiastkal 

Persona  -^Ejectment — Overseer. 


^Xis^    Officers.      See    tits.    Churchwardefir— Constable^ 

Overseer. 


Pttfejft  SfUgiStet.     See  tit.  Marriage. 


*  See  2  &  3  Vict.  c.  54,  ante,  vol.  4,  p.  269. 

t  On  the  question  whether  a  place  is  pareel  of  a  certain  parish,  old  entries 
made  by  a  churchwarden  in  a  book,  by  which  he  does  not  charge  himself,  bat  in 
which  he  merely  makes  statements  relative  to  repairs  &c.  done  to  a  chapel  in  the 
parish  chnrch,  alleged  to  belong  to  the  place  in  qneation,  are  not  eridenoe. 
\Cook€  y.  Banke9t  M.  T.  1826,  N.  P.,  2  C.  &  P.  478). 

X  Where  a  party  has  been  in  possession  of  a  tenement  claimed  by  a  parish 
daring  a  period  of  twenty  years,  for  the  last  three  of  which  he  has  paid  rent,  and 
then  being  expelled  under  the  authority  of  a  magistrate's  warrant  he  is  again  let 
into  possession  by  the  parish,  he  is  not  liable  to  be  expelled  by  a  warrant  of  two 
magistrates  parsuant  to  the  33  Geo.  3,  c.  12,  s.  24.  {Reg.  v.  Juetieew  ^fiiiddlt" 
tftr,  T.  T.  1839,  B.  C,  7  D.  P.  C.  767). 
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^Brlfomnrt.     See  tit«.  Bribery— Commons,  House  of— Courts 

— Election — Habeas  Corpus— Inquiry,  Writ 
of— Judge— Libel— Process— Requests,  Court 

of 


yarol  CbfiKnta.    See  tit.  Evidence. 


yattimlars  of  Unnanir. 

See  tit.  Set-i^p  and  particnliir  titles  according  to  the  subject-matter. 


I.  RELATIVE  TO.  WHEN  IT  WILL  OR  WILL  NOT  BE 

GRANTED,  p.  83. 

n.  RELATIVE  TO  THE  AFFIDAVIT  AND  RULE  FOR* 

p.  85. 

III.  RELATIVE  TO  THE  FORM  OF,  AND  RULES  OF 

COURT,  p.  85. 

IV.  RELATIVE  TO  THE  CONSTRUCTION  OF,  p.  86. 

V.  RELATIVE  TO  WHERE  TWO  PARTICULARS  ARE 

DELIVERED,  p.  86. 

VI.  RELATIVE  TO  THE  CONSEQUENCES  OF  MISTAKES 

IN,  AND  WANT  OF  PROOF  OF,  p.  86. 

Vn.  RELATIVE  TO  THE  EFFECT  OF,  p.  87. 

Vm.  RELATIVE  TO  THE  NON-DELIVERY  OF,  p.  88. 

IX.  RELATIVE  TO  THE  AMENDMENT  OP,  AND  PAR- 

TICULARS  AFTER  AMENDMENT  OF  DE- 
CLARATION, p.  88. 

X.  RELATIVE  TO  THE  COSTS.     See  dir.  I.,  p.  84,  n. 


L  RELATIVE  TO,  WHEN   IT  WILL  OR  WILL  NOT  BE 

GRANTED*. 

Jamss  v.  Child,  H.  T.  1832.  Ex.     2C.^J.  252;  S.  C.  2  Tyrw. 

302. 

On  a  rule  to  shew  cause  why  full  particulars  should  not  be  de-   Since  new  mlet 
Hrered,  it  was  contended  that  in  all  cases,  according  to  the  spirit  dafcndtttiaen- 

*  By  Rule  T.  T.  1  Wffl.  4,  it  is  ordered,  <«  That  with  every  declaration,  if 
Wmed,  or  with  the  notioe  of  declaration,  if  filed,  containing  coonta  in  inde- 

o2 


84  PARTICULARS  OF  BEMA^B-^When  granted. 

entitled  on         of  the  new  Rule»  full  particulars  should  be  delivered,  if  required  by 
terms  to  fill!       the  defendant,  whether  he  had  previously  had  an  account  rendered 

count  has  been        Bayley,  B. — It  may  be  that  the  defendant  has  had  the  particulars 
delivered.  of  the  account^  and  mislaid  them.     At  chambers  I  have  granted  such 

applications  as  the  present,  upon  the  terms  of  the  defendant  paying 
the  costs  of  the  particulars,  and,  if  necessary,  taking  short  notice  of 
trial. 


Brooks  v.  Farlar,  M.  T.  1836.  C.  P.     5  D.  P.  C.  361;   S.C. 

1  Bing.  N.  S.29\\  S.  C.  3  Scott,  654. 

Bat  a  particn-        A  DECLARATION  amended  upon  demurrer  was  reduced  to  a  single 
lar  need  not  be    oount  on  a  bill  of  exchange — 

gWen  where  The  Court  held,  that  the  defendant  was  not  entitled  to  a  bill  of 

iso^roTlTbai  particulars,  though  the  bill  delivered  with  the  declaration  before 
or  note*.  amendment,  and  which  still  remained  unaltered,  aUeged,  that  the 

sums  ought  to  be  recovered,  (and  which  was  specified),  was  only  part 
of  the  consideration  given  for  the  bill  of  exchange. 

bitatos  assampsit,  or  debt  on  simple  contract,  the  plaintiff  shall  deliver  foil 
particolars  of  his  demand  under  those  counts,  where  such  particulars  can  be 
comprised  within  three  folios;  and  where  the  same  cannot  be  comprised  within 
three  folios,  he  shall  deliver  such  a  statement  of  the  nature  of  his  claim,  and 
the  amount  of  the  sum  or  balance  which  he  claims  to  be  due,  as  may  be  com- 
prised within  that  number  of  folios."  And  to  secure  the  delivery  of  partico- 
lars in  all  such  cases,  it  is  further  ordered,  '*  That,  if  any  declaration  or  notice 
shall  be  delivered  wiUiout  such  particulars  or  such  statement  as  aforesaid,  and 
a  Judge  shall  afterwards  order  a  delivery  of  particulars,  the  plaintiff  shall  not 
be  allowed  any  costs  in  respect  of  any  summons  for  the  purpose  of  obtaining 
such  order,  or  of  the  particulars  he  may  afterwards  deliver :  and  that  a  copy  of 
the  particulars  of  the  demand,  and  also  particulars  (if  any)  of  the  defendant's  set- 
off, shall  be  annexed  by  the  plaintiff's  attorney  to  every  record,  at  the  time  it  is 
entered  with  the  Judge's  marshal." 

In  assumpsit  to  recover  damages  sustained  by  the  non-performance  of  an  agree- 
ment to  assign  premises,  the  Court  refused  to  compel  the  plaintiff  to  furnish  a 
particular  of  the  special  damage.  {Retallick  v.  Hawket^  H.  T.  1836,  Ex.,  I  M. 
&  W.  573 ;  S.  C.  1  T.  &  G.  1134).  So,  in  order  to  obtain  particulars  in  trepass, 
trover,  or  on  the  case,  there  must  be  an  affidavit  stating  that  defendant  does  not 
know  what  the  plaintiff  is  going  for.  {SneUing  v.  ChennelU,  E.  T.  1836,  Ex., 
,5  D.  P.  C.  80).  And  the  same  rule  holds  in  an  action  for  an  escape.  {Davu  v. 
Chapman,  M.  T.  1837,  K.  B.,  6  Ad.  &  E.  767). 

*  If  the  declaration  is  on  a  bill  of  exchange,  and  for  goods  sold,  and  a  partacm- 
lar  of  demand  is  obtained  under  a  Judge's  order,  the  plaintiff  may  recover  on 
the  bill,  though  it  is  not  mentioned  in  his  particular  of  demand.  {Cooper  y.  Amot, 
E.  T.  1826,  N.  P.,  2  C.  &  P.  267). 

In  an  action  by  indorsee  against  acceptor  of  two  bills  of  exchange  for  500/. 
each,  the  declaration  contained  two  counts  on  the  bills  only.  The  particnlara 
of  demand  stated  the  action  to  be  brought  to  recover  500/.,  the  amount  of  the 
bills  set  forth  in  the  declaration.  The  plaintiff  had  arrested  the  defendant  for 
240/.  only,  and  the  bills  were  given  by  the  defendant  to  the  drawer  as  a  security 
for  money  paid  by  him  for  the  defendant,  and  indorsed  by  the  drawer  to  the 
plaintiff: — Held,  that  the  defendant  was  entitled  to  further  and  better  particu- 
lars of  the  plaintiff's  demand,  AlderMOn,  B.,  dissentiente.  {Dawes  v.  Aiutruther, 
T.  T.  1837,  Ex.,  5  D.  P.  C.  738). 

The  declaration  contained  two  counts,  each  on  a  bill  of  exchange.  The  parti- 
culars stated  the  action  to  be  brought  to  recover  the  amount  of  the  bill  mentioned 
in  the  first  count,  with  interest,  and  that  the  plaintiff  would  rely  on  the  whole  of 
any  part  of  the  declaration  for  the  recovery  thereof: — Held  sufficient  to  entitle 
the  plaintiff  to  proceed  on  the  second  oount.  (Hay  v.  Fisher,  M.  T.  1837 »  £z.» 
2  M.  &  W.  722). 
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Penprase  v.  Crease,  H.  T.  1836.  Ex.  4  2).  P.  C.  711;  S.  C. 
I  M.^W.  36;  S.  C.  1  T.i-  G.  468.— S.  P.  Randall  v. 
Ikey,  H.  T.  1836.  Ex.     4  D.  P.  C.  682. 

In  an  actioo  hj  an  agent  against  his  principal  for  services —  And  the  Courtl 

The  Court  would  not  compel  the  latter  to  give  particulars  of  will  not  com  pe 
credits  for  monies  received  for  him;  he  is  only  entitled  to  ask  for  ^J^^'^^J^^^ 
what  balance  the  action  is  brought.  cpeditB^. 


II.  RELATIVE  TO  THE  AFFIDAVIT  AND  RULE  FORf. 


III.  RELATIVE  TO  THE  FORM  OF,  AND  OF  THE  RULES 

OF  COURT. 

Moss  ».    Smith,  E.  T.  1840.   C.  P.    8  D.  P.  C.  537;  S.  C, 

1  Scott,  N.  8.  25. 

The  declaration  contained  two  distinct  breaches,  one  for  not  re-  iftfaepartica- 
tuming,  and  the  other  for  not  taking  proper  care  of  goods;  the  par-  Ian  omit  part 
ticulars  claiming  damages  only  for  the  non-return.  ^  ?**  ^JJJ®  ^ 

The  Court  held,  that  evidence  of  injury  was  properly  rejected.        ^^ot  be  riven 

ofitt. 
*  Tlie  Court  refused  to  compel  a  defendant  to  deliver  particulars  of  a  plea  of 
payment.  {Phipp$  ▼.  Sothemj  H.  T.  1840,  Ex.,  8  D.  P.  C.  208).  But  in 
another  case,  upon  a  plea  of  payment  of  a  sum  in  satisfaction  of  the  plaintiff's 
demand,  the  defendant  was  ordered  to  furnish  particulars  as  incase  of  set-off.  {Ire- 
immd  V.  Tlkompwn,  T.  T.  1838,  C.  P.,  6  Scott,  601 ;  S.  C.  4  Bing.  N.  S.  716). 

t  Where  the  attorney  had,  without  authority,  altered  the  jurat  of  the  affidavit 
on  which  a  Judge's  order  for  better  particulars  had  been  obtained,  the  Court  set 
aside  the  order.  {Fmnerly  v.  SmUh,  T.  T.  1834,  C.  P.,  1  Bing.  N.  S.  649). 

By  Rule  H.  T.  2  Will.  4,  a  summons  for  particulars  and  order  thereon  may 
be  obtained  by  a  defendant  before  appearance,  and  may  be  made,  if  a  Judge 
think  fit,  without  the  production  of  any  affidavit. 

Hie  Court  will  not  grant  a  rule  to  enforce  a  Judge's  order  for  not  delivering  a 
bin  of  particulars  of  plaintiff's  demand,  {Cane  v.  Spinks,  M.  T.  1838,  Ex., 
7  D.  P.  C.  27) ;  nor  can  the  defendant  sign  judgment  of  non  pros.  (Vide  ante, 
p.  27). 

t  In  an  action  for  work  and  labour,  &c.,  the  particulars  stated  the  action  to 
be  brought  to  recover  77/.  4#.  ll<f. ;  ''  the  full  particulars  exceed  three  folios  and 
lia:ve  beoi  already  deliyered."  The  former  particulars  were  delivered  before  action 
brought,  and  claimed  77/.t  the  balance  of  123/.,  and  acknowledged  receipts  by  cash 
for  46/. : — Held,  that  this  admission  was  not  within  the  Rule  of  T.  T.  1  Vict., 
and  that  payment  of  the  46/.  should  have  been  pleaded.  {Boaley  v.  Moore,  E.  T. 
1840,  Ex.,  8  D.  P.  C.  375).  Particulars  of  demand  stated  the  action  to  be 
brought  to  recover  the  deposit  paid  upon  the  sale  of  an  estate,  to  which  the  de- 
fendant was  unable  to  make  a  good  tiUe.  A  summons  was  taken  out  for  better 
particulars,  which  was  dismissed  upon  the  plaintiff's  attorney  stating  that  the 
obgectionB  were  matters  of  law  only.  Subsequently  a  notice  was  delivered  to  the 
defendant's  attorney  that  the  objections  were  set  forth  in  the  plaintiff's  answer  to 
defendant's  bin  in  Chancery.  At  the  trial  it  appeared  that  the  only  objection  was 
natter  of  feet.  The  Court  refused  a  new  trial,  the  defendant's  attorney  declining 
to  make  affidaTit  that  he  had  been  misled.  (Correll  v.  Caiilet  E.  T.  1837,  Ex., 
5  D.  P.  C.  598). 

A.,  a  broker,  introduced  a  merchant  and  a  ship-owner  together  to  treat  for  a 
darter-party  through  B.,  another  broker.  In  an  action  by  A.  for  his  commis- 
sion, the  particulars  of  demand  were  for  commission  due  to  the  plaintiff  for  pro- 
caring  a  diarter-party  for  a  vessel  called  the  W.,  &c. : — Held  sufficient.  (Bur- 
mett  ▼.  Boueh,  T.  T.  1840,  N.  P.,  9  C.  &  P.  620). 

Before  Rule  T.  T.  1  Vict.,  (see  post,  tit.  Payment),  all  that  was  necessary, 
under  Rule  Trin.  T.  1  Will.  4,  was,  that  the  particular  should  state  the  balanoe 
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IV.  RELATIVE  TO  THE  CONSTRUCTION  OP*. 

V.  RELATIVE   TO    WHERE  TWO    PARTICULARS   ARE 

DELIVEREDf. 


A  TariaDoe  be- 
tween partica- 
lan  a  g^und 
fbr  a  new  trial. 


But  a  Tariance 
which  cannot 
muleadj, 


or  sarprue,  la 
not  material. 


VI.  RELATIVE  TO  THE  CONSEQUENCES  OF  MISTAKES 

IN,  AND  WANT  OF  PROOF  OF. 

Morgan  v.  Harris,  E.  T.  1832.   Ex.  2  C.  ^  J.  461;  S.  C.  I  D. 

P.  C.  570. 

The  particulars  annexed  to  the  record  varied  from  those  delivered 
under  an  order,  but  which  the  plaintiff  was  not  in  a  condition  to 
prove. 

The  Court  refused  to  nonsuit,  but  granted  a  new  trial  without 
costs.  

Harrison  9.  Wood,  H.  T.  1832.  C.P.  SBing.372i  S.C.  IM. 
^  Scott,  536.— S.  P.  Fleming  v.  Crisp,  H.  T.  1837.  Ex. 
5  D.  P.  C.  454. 

In  this  case,  the  Court  held,  that  a  variance  in  the  particulars, 
which  cannot  mislead,  is  not  material. 


Lambrith  v.  Roff,  E.  T.  1832.  C.  P.     8  Binff.  411;    S.  C.  1 

^  Scott,  597. 

The  particulars  stated  the  goods  to  have  been  delivered  to  the 
defendant  by  the  plaintiffs,  in  their  trade  of  brewers,  the  goods  being 
spirits;  but  the  defendant,  in  fact,  dealing  with  one  of  the  plaintijSs 
and  another  as  brewers. 

daimed  to  be  due ;  and  it  not  specifying  lums  received  on  account,  althonsh  the 
plaintiff  bad  not  complied  witb  tbe  nide,  and  tbe  came  was  referred,  tbe  Court 
refused  to  interfere  as  to  tbe  costs  occasioned  by  breacb  of  tbe  mle.  {Smith  t. 
Elridge,  M.  T.  1835,  K.  B.,  5  N.  &  M.  408  ;  S.  C.  4  Ad.  &  E.  64). 

*  If  to  a  declaration  in  tbe  ordinary  form  in  indebitatos  assampsit,  witb  parti- 
culars containing  various  causes  of  action,  tbe  defendant  pleads  payment  into  Court, 
be  is  not  precluded  by  bis  plea  from  contesting  bis  liability  in  respect  of  any  items 
beyond  tbe  amount  paid  into  Court,  as  tbe  particulars  are  not  to  be  considered  u 
part  of  tbe  declaration.  (Booih  ▼.  Howard^  H.  T.  1836,  B.  C,  5  D.  P.  C.  438). 

t  Wbere  tbe  declaration  indorsed  to  plead  in  four  days  was  delivered  with 
particulars  annexed,  wbicb  two  days  after  were  discovered  to  bave  been  wrongly 
intitled,  and  a  fresb  one  was  given : — Held,  that  tbe  acceptance  of  the  latter  was 
a  waiver  of  tbe  objection,  and  tbe  plaintiff  entitled  to  sign  judgment  for  want  of 
plea.  {Jone§  v.  Fowler,  T.  T.  1835,  Ex.,  4  D.  P.  C.  232).  Wbere  a  summou 
for  better  particulars  bad  been  taken  out  by  one  party  before  a  Jadge,  and  as  yet 
not  disposed  of,  the  Court  refused  to  entertain  an  application  by  the  other  party 
to  bold  the  particulars  already  delivered  sufficient.  (Abbott  v.  Hopper,  M.  T* 
1839,  C.  P.,  8  D.  P.  C.  19). 

%  Upon  a  declaration  by  assignees  for  money  bad  and  received  to  the  bank- 
rupt's use,  and  an  account  stated  witb  plaintiffs : — Held,  that  a  variance  in  the 
particulars,  stating  it  as  received  to  tbe  use  of  tbe  plaintiffs,  was  immaterial, 
when  it  did  not  appear  tbe  defendants  could  be  misled  by  it.  (7\icA«r  v.  Barow, 
M.  T.,  1827,  N.  P.,  1  M.  &  M.  137).  But  where  the  particular  deUvered  was 
calculated  to  mislead  tbe  defendant  as  to  the  ml  nature  of  tbe  demand,  tfid 
to  which  be  miebt  bave  pleaded  specially,  the  Court  granted  a  new  trial,  with 
liberty  to  the  plaintiff  to  amend  the  particulars,  and  the  defendant  to  pkad  de 
novo.  (Stevemy.  WUlingaU,  M.  T.  1836,  N.  P.,  7  C.  &  P.  702 ;  4  Soott,  255). 
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The  Court  hdd,  that  the  defendant  having  neither  been  surprised 
nor  misled,  the  Tariance  was  not  material. 


F18HER  V.  Wainwrioht,  T.  T.  1835.    Ex.     1  JIf.  ^  W.  480. 

The  first  oouit  was  on  a  special  promise,  that,  if  the  pluntifF  A  particalar, 
woold  take  np  a  bill  of  exchange  and  sue  the  acceptor,  the  defendant  ^\?^  ^^  ^' 
would  pay  the  costs  incurred  by  the  plaintiff.    The  second  count  L^^l^coiint 
was  on  the  bill  itself;  and  then  an  account  stated.     The  plaintiff  may  be  used  to 
gave  a  bill  of  particulars  under  a  Judge's  order,  claiming  the  balance  rapport  an  ac- 
of  the  bill  of  exchange  and  interest.    To  another  order,  reouiring  a  «"*"**  rtated. 
bill  of  the  costs  and  expenses  mentioned  in  the  first  count,  the  plain- 
tiff delirered  a  simple  bill  of  costs;  and  added  the  amount  of  the  bill 
and  interest. 

The  Ck>aTt  held,  that  the  plaintiff,  not  being  entitled  to  reooTcr 
the  whole  of  his  bill  of  costs  under  the  first  count,  was  not  pre- 
vented by  his  particulars  from  recovering  on  the  account  stated. 


Morgan  v.  Harris,  £.  T.  1831.  Ex.    2  Tyrw.  385. 

Ths  plamtiff  delivered  a  particular  under  a  Judge's  order,  and  If  ^  applica* 

afterwards  annexed  another  to  the  record,  containing  items  to  which,  Jf  n^triStSl' 

at  the  trial,  the  evidence  alone  applied,  but  the  defendant,  not  being  |^  ^ranted,  on 

in  a  situation  to  prove  the  delivery  of  the  first,  did  not  apply  for  a  the  ground  that 

nonsuit.  the  particnlan 

The  Court  refused  to  enter  it,  but  granted  a  new  trial.  ^^^^ 


VII.  BELATIVE  TO  THE  EFFECT  OF. 

HADLrr  V.  Grbbn,  H.  T.  1831.  Ex.     2  Tyrw.  390. 

The  plaintiff  having  demands  against  the  defendant  for  rent,  and  A  demand  be- 
also  the  value  of  stone  taken  from  the  premises,  brought  an  action  ^E  mentioned 
for  use  and  occupation,  with  the  common  counts,  and  delivered  ioet^t  pie^^ 
particulars  for  the  value  of  the  premises  and  of  the  materials  cladeaamnd 
taken.  A  verdict  was  found  generally,  but  no  evidence  was  offered  action, 
as  to  the  latter  demand.  In  another  action,  brought  for  the  same 
denaand — 

The  Court  held,  that  the  second  action  was  maintainable. 


KsmroN  v.  Wakes,  M.  T.  1837.  Ex.     6  2).  P.  C.  105;  S.  C. 

2M.^W.  764. 

Tbe  plaintiff  declared  for  wages,  and  put  in  a  particular  for  The  particnlart 
wages  at  15#.  per  week,  amounting  to  148/.,  and  gave  credit  for  maybenaed 
payment  of  70/.;  and  the  defendant,  at  the  trial,  put  the  particulars  "  *^  •^bub- 

*  Wbae  the  plaintiiF  ftuled  in  proving  a  delivery  of  goods  within  the  time  men- 
tkmed  in  tbe  particalar,  bat  only  of  a  date  prior  thereto,  and  the  defendant  called 
a  witncai  to  disprore  the  plaintiiTi  caae.< — Heidi  that  as  the  defendant  was  not 
■iaied,  the  defect  of  the  particalars  was  not  a  ground  of  nonsnit.  {Green  v. 
CImrk,  E.  T.  1833,  Ex.,  2  D.  P.  C.  18).  It  is  not  necessary  to  proTe  the  par- 
tiodan  miiezed  to  the  record  parsaant  to  the  late  Rale.  {Maeartky  v.  Smiik, 
M.  T.  1829,  C.  P.,  6  Bing.  145;  8.  C.  1  M.  &  Scott,  227). 
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sion  of  pay- 
ment*. 
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in  evidence,  and  the  jury  found  that  the  plaintiff  was  only  entitled 
to  7*.  a  week. 

The  Court  held,  that  the  particulars  were  properly  receiyed  as  an 
admission  of  the  payment;  and  the  Court  refused  to  disturb  the 
verdict  found  for  the  defendant. 


VIII.  RELATIVE  TO  THE  NON-DELIVERY  OFf. 


Where  pro- 
ceedings are 
suspended  for 
several  years, 
particulars  may 
be  amended, 
except  as  to  the 
Statute  of  Limi- 
tations^. 


IX.  RELATIVE  TO  THE  AMENDMENT  OF,  AND  PAR- 
TICULARS AFTER  AMENDMENT  OF  DECLARA- 
TION. 

Staples  v.  Holdsworth,  T.  T.  1838.  C.  P.     6  Beott,  605 ;  S.  C. 
4  Bing,  N.  S.  717;  S.  C.  6  D.  P.  C.  715. 

A  CONSIDERABLE  time  had  elapsed  hetween  the  commencement 
of  the  salt  and  the  time  appointed  for  trial — 

The  Court  will  allow  the  plaintiff  to  amend  his  hill  of  particulars, 
provided  such  amendment  does  not  introduce  any  new  ground  of 
action,  which  might  be  met  by  the  Statute  of  Limitations,  more 
especially  where  the  original  ground  of  action,  to  meet  which  the 
bill  of  particulars  was  framed,  had  been  furnished  by  the  defendant 
himself. 


*  And  by  Rule  T.  T.  1  Vict.,  such  admissions  are  expressly  made  evidence. 
But  a  particular  cannot  be  used  for  the  purpose  of  explaining  the  pleadings  in  the 
cause.  (Kilner  v.  Bailey,  5  M.  &  W.  382).  It  will  not  prevent  a  plaintiff  from 
giving  evidence  on  a  special  count  in  his  declaration,  that  he  has  not  included  that 
part  of  his  claim  in  his  particular  of  demand,  as  a  particular  is  only  necessary  to 
explain  the  common  counts.  {Day  v.  Davies,  H.  T.  1832,  N.  P.,  5  C.  &  P.  340). 

t  Where  the  plaintiff,  after  delivering  a  bill  to  the  defendant  as  the  attorney 
of  A.,  by  which  A.  was  made  debtor,  afterwards  obtained  possession  of  the  biU 
surreptitiously,  and  delivered  another,  making  the  defendant  debtor,  the  Court 
stayed  the  proceedings  until  a  copy  of  the  first  bill  should  be  delivered,  and 
directed  it  to  be  evidence.  {Edgington  v.  Nixon,  T.  T.  1835,  C.  P.,  2  Bing.  N.  S. 
316;  S.  C.  2  Scott,  507).  Rule  obtained  for  particulars  operates  as  a  stay  of 
proceedings  until  delivered;  {SotnersY.  King,  H.T.  1825,  K.B.,  7  D.  &  R.  125); 
and  after  an  order  for  particulars,  and  before  delivery,  a  demand  of  declaration, 
with  notice  at  the  foot  of  the  order  being  abandoned,  held  irregular,  and 
judgment  of  non  pros,  set  aside.  {Widens  v.  Cox,  T.  T.  1838,  Ex.,  6  D.  P.  C. 
693;  S.  C.  4  M.  &  W.  67). 

The  fact  of  a  plaintiff  withholding  the  particulars  of  his  demand,  in  disobe- 
dience to  a  Judge's  order,  is  not  a  ground  for  discharging  a  defendant  out  of  ci]8« 
tody;  (Grfl#  v.  Willis,  T.  T.  1837,  B.  C,  5  D.  P.  C.  715);  and  where  the 
defendant,  after  service  of  the  writ  of  summons,  obtained  before  declaratioa  an 
order  for  particulars,  and  the  plaintiff  omitted  to  take  any  step  for  three  months,, 
the  Court  refused  to  compel  him  to  enter  a  stet  processus.  {Kirby  v.  Snowdon, 
T.  T.  1835,  Ex.,  4  D.  P.  C.  191).  The  non-delivery  of  particulars  with  deda- 
ration  does  not  preclude  plaintiff  from  signing  judgment  for  want  of  a  plea. 
{Jones  V.  Fowler,  T.  T.  1833,  Ex.,  4  D.  P.  C.  232 ;  see  ante,  85,  n.). 

X  Where  a  plaintiff's  attorney  accidentally  gives  credit  in  his  particulars  for 
a  sum  of  money,  which  the  defendant  sets  up  as  a  cross  demand,  the  Court  will 
allow  the  particulars  to  be  amended  on  terms.  {Preston  v.  Whitehart,  T.  T.  1837, 
B.  C,  5  D.  P.  C.  720).  A  declaration  in  debt,  for  goods  sold,  work  and  labour, 
and  on  an  account  stated,  alleged  a  debt  of  100/.  in  each  count.    The  particolara 
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Pirtkulars  of  iCUsfirence*. 


parties  to  ^ctiom. 

See  particukr  titles  according  to  the  subject-matter  and  form  of 

action. 

Yallancb  v.  Savage,  £.  T.  1831.  C.  P.     7  Bing.  595. 

In  an  action  brought  by  a  trustee  against  a  party  for  an  injury  to   The  party  hcr- 

tlie  rcTersion—  Stote\h^d 

The  Court  held,  that,  having  the  legal  estate,  the  action  was  pro-  ^^x^ 
perlj  brought  in  his  name,  although  the  cestui  que  trust  appeared 
to  have  demised  the  premises  and  received  the  rent. 


^rtMon.     See  tits.  Parc^a-Tenantt,  Joint-Tenant,  in 

Common, 


for  168/.  for  goods  sold.    Application  being  made  to  the  Judge  before  the 
WMB  called  on,  at  the  trial  he  ordered  each  count  to  be  amended  by  insert- 
ing 200/.  instead  of  100/.  {Dew  y.  Katz,  M.  T.  1837,  N.  P.,  8  C.  &  P.  315). 

*  By  2  Will  4,  c.  39,  it  is  enacted,  **  That  every  attorney  whose  name  shall 
be  indoraed  on  any  writ,  issued  by  authority  of  this  act,  shall,  on  demand  in 
wriftxng  made  by  or  on  behalf  of  any  defendant,  declare  forthwith  whether  such 
writ  Ims  been  issued  by  him,  or  with  his  authority  or  privity ;  and  if  he  shall 
answer  in  the  affirmatiTe,  then  he  shall  also,  in  case  the  Court,  or  any  Judge  of 
the  same  or  of  any  other  Court,  shall  so  order  and  direct,  declare  in  writing  within 
a  tune  to  be  allowed  by  such  Court  or  Judge,  the  profession,  occupation  or  qua- 
lity, and  place  of  abode  of  the  plaintiff,  on  pain  of  being  guilty  of  a  contempt  of 
the  Court  from  which  such  wnt  shall  have  appeared  to  have  been  issued ;  and  if 
such  attorney  shall  declare  that  the  writ  was  not  issued  by  him,  or  with  his  autho- 
ritj  or  privity,  the  said  Court,  or  any  Judge  of  either  of  the  said  Courts,  shall 
and  may,  if  it  shall  appear  reasonable  so  to  do,  make  an  order  for  the  immediate 
diirfarge  of  any  defendant  or  defendants  who  may  have  been  arrested  on  any 
SDch  writ,  on  entering  a  common  appearance.'' 

A  plaintiff,  being  called  upon  for  his  place  of  residence,  gave  Peele's  Coffee- 
house, Fleet-street : — Held,  not  sufficient,  and  proceedings  were  stayed  till  he 
gave  a  better  place  of  residence.  {Hodgton  v.  Gamble,  M.  T.  1834,  Ex.,  3  D.  P.  C. 
174).  And  an  attorney,  who  gives  a  false  residence  of  his  client,  without  using 
proper  means  to  ascertain  whether  it  is  correct  or  not,  subjects  himself  to  the 
coats  which  may  be  occasioned  by  moring  for  an  attachment  against  him ;  but  he 
is  not  liable  to  pay  the  costs  of  the  action  if  he  is  bon&  fide  unable,  after  proper 
inquiry,  to  give  hb  client's  residence.  {Neal  v.  Holden,  H.  T.  1835,  Ex., 
3  D.  P.  C.  493). 

f  Where  the  contract  was  originally  entered  into  by  A.,  for  himself  and  part- 
ner, under  the  name  of  *'  H.  &  Sons :" — Held,  that  it  was  not  necessary  to  join 
psrties  who  were,  by  a  subsequent  agreement,  to  have  a  share  in  the  contract. 
iHaviil  T.  Stephenson,  M.  T.  1830,  N.  P.,  4  C.  &  P.  469).  Two  of  the  electors 
of  a  borough  went  to  a  banker  there,  and  said  they  wished  to  draw  cheques  upon 
the  bank.  The  banker  promised  to  honour  any  cheques  they  might  draw.  The 
cheqors  drawn  were  signed  by  one  only,  but  the  account  in  the  banker's  books 
was  opened  in  the  joint  names: — Held,  that  they  might  maintain  a  joint  action 
against  the  candidate  in  whose  interest  they  were,  if  he  adopted  the  payments 
made.  {Brtmridge  v.  Campbeil,  M.  T.  1831,  N.  P.,  5  C.  &  P.  186). 
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L  OF  THE  XUIIBER  OF  IXDirmUALS  ALLOWED  IN 
PABTXEBSmP^  p.  91. 

n.  OF  THE  CREATION  OF  FABTNEBSHIPS,  p.  91. 

m.  OF  THE  AUTHORnT  OF  ONE  PABTXER  TO  BIND 
THE  FIRll,  AND  OF  THE  RESFONSfBILITT 
OF  PARTNERS  FOR  EACH  OTHER. 

(«)   b   GKXBKAL,    p.  93. 

(6)  b  PABTf<nrLAK. 

1.  ^Mitrmtiom,  Subausdom  ia,  pb  95. 

2.  Bf  Bills  mmd  Ao/et,  p.  95. 

3.  PmfWkemtM  io^  p.  97- 

4.  NliJk  rnpeei  to  Framdt,  p.  97. 

5.  WM  respect  to  Torts,  p.  98. 

IV.  RELATIVE  TO  THE  SALE  OF  A  PARTNER'S  SHARE, 
p.  98. 

V.  RELATIVE  TO  THE  RIGHT  OF  ONE  PARTNER  TO 
TRANSFER  A  CON'TRACT  TO  A  CO-PARTNER* 
p.  98. 

VL  RELATIVE  TO  BOTTOMRY  AND  RESPONDENTU 
BONDS  BY  PARTNERS,  p.  98. 

VII.  RELATIVE   TO    DORMAN^T   Al«)   ACTING  PART- 
NERS,  p.  99. 

Vin.  RELATIVE  TO  ACTIONS  BETWEEN,  AND  BY  AND 

AGAINST  THIRD  PERSONS. 

(a)  Between  partners,  p.  100. 

(fi)  By  partners  against  third  persons,  p.  102* 

(c)  Bt  third  persons  against  partners,  p.  103. 

{d)  Witnesses  connected  with,  p.  104. 

IX.  RELATIVE  TO  BANKRUPTCY  CONTACTED  WITH, 
p.  106. 

X.  RELATIVE  TO  THE  DISSOLUTION  OP,  p.  107. 
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L  OF  THE  NUMBER  OF  INDIVIDUALS  ALLOWED  IN 
PARTNERSHIPS.  See 7  6m>.  4,  c.  64;  \fy2  Vict.  e.  96; 
2^3  Fiet.  e.  68;  3^4  Fiet.  c.  Ill;  5  $■  6  Vict.  c.  85. 


II.  OF  THE  CREATION  OF  PARTNERSHIPS*. 

Gresn  v.  Beesley,  T.  T.  1835.  C.  P.     2  Binff.  N.  5. 108;  S.  C. 

2  Scott,  164. 

It  was  agreed  between  the  plaintiff  and  defendant  that  the  Any  diTision  of 
plaintiff  should  horse  the  mail  from  N.  to  B.  and  back  again,  and  profit  and  Ion 
be  paid  at  the  rate  of  9/.  per  mile  per  annum,  to  be  paid  quarterly,  ^'^IrtMnSjt  • 
provided  that  the  said  agreement  on  that  and  every  subsequent 
article,  should  be  properly  fulfilled.     It  was  further  agreed  that 
the  plaintiff  should  pay  for  one  cart  then  in  use  the  sum  of  18/.  to 
the  defendant,  and  that  he  would  pay  for,  in  a  fair  proportion  with 
the  defendant,  all  repairs  of  carts,  so  long  as  the  agreement  should 
be  in  force.     It  was  also  agreed  that  the  monies  received  for  the  con- 
Teyance  of  all  parcels  shoidd  be  fairly  and  equally  divided  between 
the  two  parties,  each  bearing  an  equal  portion  of  the  loss,  if  any, 
ooeasioned  by  the  loss  or  damage  of  any  such  parcels. 

The  Court  held,  that  this  agreement  amounted  to  a  contract  of 
partnership,  as  profit  and  loss  was  to  be  divided;  and  therefore, 
that  no  action  was  maintainaole  at  law  upon  it. 


Perring  v.  Hone,  M.  T.  1826.  C.  P.    4  Bin^.  20. 

At  the  time  of  forming  a  joint-stock  company,  the  plaintiffs'  and  entering 
names  were  entered  in  a  book  as  original  subscribers,  and  scrip  ^'^^L'J^'"^ 
reoeipta  were  issued  by  the  directors,  which  they  aflervnirds  sold  jj^^ient  •" 
before  the  company's  deed  was  executed,  and  which  was  never  signed 
by  the  plaintiffs. 

The  Court  held,  that  they  must  still  be  deemed  partners  in  the 
concern,  and  could  not,  therefore,  recover  on  a  note  by  the  defendant 
payable  to  the  plaintiffs  on  account  of  the  company. 


Fox  V.  Clinton,  T.  T.  1830.  C.  P.    6  Binff.  776. 

In  an  action  against  several  defendants  for  goods  sold  &c.,_npon  bat  mere  appli- 
a  contract,  not  made  with  them,  but  vnth  the  chairman  and  directors  ^^^  ^^' 

*  Where  parties  enter  into  a  contract  of  partnership  in  violation  of  the  law,  it 
is  foid,  and  will  confer  no  right  on  either  party  as  against  the  other.  (Arm' 
tirwg^,  LewiM,  in  error,  M.  T.  1834,  Ex.,  2  C.  &  M.  274 ;  S.  C.  4  M.  & 
Scott,  1). 

t  Proof  of  there  having  been  a  person  of  the  same  name  at  S.,  in  Spain,  thongh 
um  residing  here,  and  that  there  was  a  firm  at  S.  trading  in  snch  name,  and  no 
otber  person  there  of  that  name,  without  further  shewing  that  he  ever  at  all  acted 
in  the  concerns  of  the  firm:— Held  not  even  to  be  prim&  facie  evidence  of  his 
bong  a  partner.  {Bargue  v.  De  Toutet,  1820,  N.  P.,  3  Stark.  53).  Where  two 
peRwns  are  in  partnership,  the  presumption  is  that  they  are  interested  in  the 
pirtBenhip  stock  bi  equal  moieties.  (Farrar  t.  Beiwici,  1836,  N.  P.,  1  M.  & 
Bob.  527). 


92  PARTNERS— Crea6'(m  of  Partnership. 

Bhares,  and  of  a  joint-stock  company,  upon  the  question,  1st,  whether  the  de- 
payment  of  fendants  were,  at  the  time  of  the  contract,  partners  in  the  concern; 
«!?ifri^«Lr'^  and  2ndly,  whether  they  had  held  themselves  out  to  the  world  as 

secretary  enter-  •''  ii''ii  .-i  iii»'i_ 

ing  subscribers'   such.     It  appeared  that,  by  the  ongmal  prospectus  for  forming  the 

names  in  a  company,  it  was  stipulated  that  all  persons  who  did  not  execute  the 
book,  does  not  jged  of  settlement  within  thirty  days  after  it  was  ready  were  to  for- 
JSlrtM^ip ;       ^®'*  ^^  interest  in  the  concern.     Out  of  2,300  persons  who  paid  the 

first  deposit,  1,106  only  paid  the  second,  and  only  65  signed  the 
deed;  and  after  the  time  elapsed  for  paying  the  second  instalment, 
the  directors  advertised  that  such  persons  as  had  omitted  to  pay  had 
forfeited  their  interest  in  the  concern. 

The  Court  held,  1st,  that  the  mere  application  for  shares  and 
payment  of  the  first  deposit  did  not  constitute  the  parties  partners, 
nor  had  the  directors  authority  to  bind  the  defendants;  and,  2ndly, 
that  the  insertion  of  the  names  by  the  secretary  in  a  book  con- 
taining the  list  of  subscribers  could  not  be  deemed  an  authorized 
communication  to  the  world,  with  the  assent  of  the  defendants,  of 
their  being  ostensible  persons  in  an  established  concern. 


Bourne  v.  Freeth,  T.  T.  1829.     K.  B.     9  B.  ^  C.  632. 

and  a  party,  by  In  consequence  of  a  prospectus  that  a  company  was  to  be  formed, 
merely  signing  the  defendant  having  subscribed  his  name  thereto,  attended  a  meet- 
a  prospectus,  j^g  fQ^  t]jg  purpose  of  taking  premises,  which  were  afterwards  taken, 
h^e? liable  ^^  and  solicited  others  to  take  shares,  but  he  never  paid  his  own  sub- 
for  goods  or-       scription. 

dered  by  The  Court  held,  that  by  signing  such  prospectus  he  did  not, 

others.  either  by  his  having  actually  become  a  partner,  or  by  holding  himself 

out  to  the  world  as  a  partner,  give  an  implied  authority  to  the  per- 
son ordering  goods  of  the  plaintiff  to  bind  him,  and  was  conse- 
quently not  liable,  as  a  partner,  to  pay  for  them. 


Eligee  v.  Webster,  T.  T.  1838.  Ex.     5  M.  ^  W.  518. 

So,  a  condi-  By  an  agreement  in  writing,  W.  agreed  with  E.  to  advance  him  a 

tional  "grec-  sum  of  money  for  the  purpose  of  manufacturing  certain  inventions; 
DTofiL^  ma-  ^^^  ^^  ^*®  agreed  that  if  the  inventions  should  become  of  public  or 
nufacturing  a'  private  use  W.  should  be  entitled  to  one-third  of  the  profits  of  the 
certain  inyen-  inventions.  The  agreement  contained  an  express  promise  on  the 
tion,  does  not  part  of  E.  to  repay  the  sums  of  money  advanced  by  W.  In  an 
creMc  a  pan-      action  brought  by  W.  to  recover  the  money  thus  advanced — 

The  Court  held,  that  this  agreement  did  not  constitute  a  partner- 
ship between  the  parties  vrith  respect  to  that  sum. 


RiDGwAY  r.  Philip,  M.  T.  1834.  Ex.     1  C,  3f.  ^  iS.  415;  S.  C. 

5  Tyrw.  131. 

Whether  a  par-       In  an  action  against   several,  upon  a   breach  of  contract   for 

ty  be  a  partner  building  an  engine  made  by  one  in  the  name  of  B.  &  Co.,  and  he, 

auction  for  the  "P*''*  being  asked  what  other  persons  constituted  the  firm,  indorsed 

jury*.  t&6  names  of  the  other  defendants,  and  one  of  the  defendants  upon 

*  Plaintiffs,  carrying  on  business  as  stationers,  supplied  paper  to  defendants  by 
order  of  A.,  a  printer,  to  whom  credit  was  given.  A.  afterwards  became  bank- 
rupty  when  it  appeared  that  defendants  and  A.  were  jointly  interested  in  the  pub- 
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being  applied  to  if  the  indorsement  by  B.  was  correct,  replied  that  it 
was;  and  it  appeared  that  he  was  present  occasionally  at  the  manu- 
AictOTj,  inquiring  how  the  engine  was  going  on,  but  it  was  proved 
in  fact  that  he  had  only  a  limited  interest  in  the  concern: — 

Held,  that  it  was  a  question  for  the  jury,  whether  his  admission 
and  acts  were  referable  to  such  limited  interest  or  not;  and  having 
found  that  he  was  not  a  partner,  the  Court  refused  a  new  trial. 


Williams  r.  Jones,  H.  T.  1826.    K.  B.     5  B.  ^  C.  108. 

An  agreement  for  taking  defendant's  son  into  partnership  for  ten  Where  no  term 
years  as  an  attorney;  the  consideration  to  be  paid  within  two  years  |*  °*]f^  * 
from  the  date  thereof,  but  no  date  was  mentioned  for  the  com-  tended  to  be- 
mencement  of  the  partnership.  gin  in  pnesenti. 

The  Court  held,  that  it  must  be  constmed  to  commence  in  prse- 
senti;  and  that  parol  evidence  could  not  be  received  to  shew  that  it 
was  intended  to  be  otherwise;  and  not  to  take  effect  until  the  party 
had  been  admitted,  in  order  to  render  it  legal  within  22  Geo.  2, 
c.  46,  s.  II.  

Batley  v.  Lewis,  H.  T.  1840.    C.  P.     1  Scott,  iV.  S.  143;  S.  C. 

I  M.^G.  155. 

Two  parties  agreed  to  enter  into  partnership  by  deed,  to  be  ex-  And  a  partner- 
ecuted  on  a  day  stated,  but  it  was  in  fact  executed  on  a  later  day.      S!^*?^"j*"*** 

The  Court  held,  that  the  one  was  bound  by  a  contract  entered  into  ,-^  q^  *^ 

by  the  other  in  the  interval  between  the  day  fixed  and  that  when  thoagh  the 

actnally  executed.  deed  be  ex- 

""""""  ecated  at  a 

Howell  v.  Brodie,  T.  T.  1839.  C.  P.     4  Bit^.  N.  8.  44;  S.  C.  ^'^  ^^' 

8  Scott,  372. 

Various  negotiations  took  place  with  the  view  of  the  defend-  An  aj^reement 
ant  taking  an  interest  in  a  building  speculation;  and  he  advanced  t^^hinafter 
money,  and  buildings  were  erected,  which  a  surveyor  was  to  value;  ^^jaJH^on  ^ 
and  afterwards  an  agreement  was  entered  into,  by  which  the  de-  prospectiye. 
fendant  was  to  be  entitled  to  one  seventh  share,  expressly  to  com- 
mence from  the  day  of  the  date  thereof. 

The  Court  held,  that,  in  the  absence  of  any  distinct  proposal,  the 
agreement  constituted  the  partnership  prospective  only,  and  not  re- 
trospective, so  as  to  render  the  defendant  liable  for  the  buildings 
ere<^ed  previously  thereto. 

m.  OF  THE  AUTHORITY  OF  ONE  PARTNER  TO  BIND 
THE  FIRM,  1  AND  OF  THE  RESPONSIBILITY  OF 
PARTNERS  FOR  EACH  OTHER. 

(a)  In  general. 
Donaldson  v.  Williams,  H.  T.  1833.  Ex.     I  C.  ^  M.  345. 

One  of  two  partners,  joint-tenants  of  the  house  in  which  the  If  one  partner 

business  was  carried  on,  directed  a  weekly  servant  to  remain  there  d*'^  *  ^^' 

A  X-      X         •*    •        I.    av      41-  vant  to  remain, 

after  notice  to  quit  given  bj  the  other. 

lication  of  a  work  for  which  the  paper  was  sold.  The  jury  found  that  a  partner- 
ship eziated  at  tlie  time  the  paper  was  ordered  :— Held,  that  the  defendants  were 
liable.   {Gm-dmer  v.  Childt,  1837,  N.  P.,  8  C.  &  P.  345). 
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■notlier  has 
no  right  to  < 
pel  him*. 


But  a  OOTO- 
naiit  by  one 
partner  not 
to  foe  does  not 
bind  the  firm. 


The  Coart  held,  that  he  had  authority  so  to  do,  and  that  a  co- 
partner could  not  justify  turning  the  servant  out  by  force. 


So,  npon 
jomt  specula- 
tion, not  a  ge- 
neral partner- 
ship, adTances 
to  one  member 
do  not  bind 
another. 


Walmblby  0.  CooPKR,  M.  T.  1 839.  Q.  B.    3  P.  f  D.  149. 

In  an  action  of  covenant  by  two  partners  for  a  joint  debt,  pka, 
that  Walmsley,  one  of  the  plaintiffs,  by  deed  of  composition^  relnsec 
defendant  from  the  debt.  The  replication  set  out  the  deed  oc 
oyer,  which  contained  no  release  in  terms,  but  a  covenant  by  the 
said  plaintiff  not  to  sue  for  any  debt  due  from  defendant  to  him. 

Per  Cur. — ^There  is  no  answer  to  this  action.  If  one  of  two 
plaintifis  covenant  not  to  sue  for  a  joint  debt,  he  may  be  liable  for 
a  breach  of  that  covenant,  if  both  aifterwards  sue;  but  if  he  is  then 
sued  by  the  debtor  for  breach  of  covenant,  he  alone  must  answer 
for  it;  the  two  will  have  recovered  according  to  defendant's  obliga- 
tion to  them,  but  that  one  only  will  be  compellable  to  refund  who 
has  entered  into  a  counter  obugation  with  their  debtor  not  to  sue 
him.  

Smith  v.  Craven,  T.  T.  1831.  Ex.     IC.^J.  500;  S.  C.  1  T^w. 

389. 

A.,  B.,  and  C,  not  general  partners,  entered  into  a  joint  specula- 
tion,  it  being  agreed  that  each  should  contribute  one-third;  and 
they  employed  an  agent  to  purchase,  who  consigned  the  goods  to 
A  ,  on  whom  he  drew  bills,  which  were  accepted,  payable  at  the 
plaintiffs',  his  bankers,  and  were  all  duly  honoured  on  the  credit  of 
A.  C.  regularly  paid  his  proportion  to  A.  and  B.,  who  managed 
the  speculation,  being  ignorant  whence  they  obtained  funds  to  meet 
their  share,  nor  did  the  bankers  know  any  thing  of  the  joint  speca- 
lation. 

The  Court  held,  that  upon  the  bankruptcy  of  A.  and  B.  they  could 
not  sue  C,  in  respect  of  the  advances  so  made  on  the  credit  of 
A.,  although  applied  in  payment  of  the  bills  drawn  on  aocoont  of 
the  joint  concern. 


And  one  part- 
ner agreeing  to 
pay  does  not 
exonerate  an- 
other without 
notice  assented 
to. 


KiRWAN  V.  KiRWAN,  £.  T.  1834.  Ex.    4  Tjfrw.  491. 

C,  M.,  and  N.,  who  carried  on  business  under  the  name  of  J.  K. 
&  Sons,  being  indebted  to  A.,  C.  retired  from  the  partnership,  snd 
M.  and  N.  agreed  to  liquidate  the  claims.  Afterwards  M.  siso 
retired,  and  advertisements  of  the  dissolutions  of  both  partnerships 
were  at  the  same  time  inserted  in  the  Gazette.  N.  then  took  in  a 
new  partner,  and  the  business  was  carried  on  in  the  original  name 
of  J.  K.  &  Sons.  A.'s  account  was  transferred  to  the  new  firm,  snd 
he  received  accounts  and  payments  from  them;  but  it  did  not  appear 
that  he  ever  saw  the  Gazette,  or  that  either  he  or  the  new  partner 
consented  to  the  substitution  of  the  responsibility  of  the  new  firm. 

^  Where  it  was  clearly  established  that  there  was  a  joint  interest  between  the 
printer  and  pnblisber  in  particular  works,  for  which  paper  was  famished  by  the 
plaintiffs,  and  delrrered  to  the  printer  by  orders  from  the  publisher,  who  after- 
wards became  bankrupt :— Held,  that  if  the  jury  were  satisfied,  when  the  goods 
were  famished,  the  defendants  were  partners  in  the  concern  for  whose  benefit 
they  were  famished,  the  plaintiffs  were  entitled  to  recover,  otherwise  not. 
{Gardiner  v.  Childt,  M.  T.  1837,  N.  P.,  8  C.  &  P.  345). 
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The  Coart  held,  that  the  retired  partners  were  not  released  from 
their  liability.  It  is  necessary  that  both  the  creditor  and  the  new 
member  intir^iiiced  into  the  firm  should  have  consented  to  the  trans* 
fer  of  the  debt. 


(b)  In  particular. 
1.  Arbitration,  Submiuum  to.     See  also,  ante^  tit.  Arbitration, 

Stead  v.  Salt,  E.T.  1825.  C.  P.     3  Bin^.  101. 

A  SUBMISSION  to  arbitration  was  signed  only  by  three  out  of  five  One  parbier 
partners —  cannot  bind  his 

The  Court  held,  that  it  did  not  bind  the  partnership,  although  the  ^jJ^J^S?  ^ 
subject-matter  arose  out  of  partnership  particulars,  it  being  no  part  arbitntion, 
of  the  implied  authority  or  business  of  a  trading  firm. 

See  2  Mod.  Rep.  228;  Com.  Dig.  Arb.  D.  2. 


Adams  v.  Bankart,  H.  T.    1835.   Ex.    1  C,  M.  ^  B.  681.— S.  P. 
BoTD  V.  Emmerson,  M.  T.    1834.     K.  B.     4  N.  ^  M.  99; 

S.C.  2^.^^.  184. 

Partnership  accounts  were  submitted  to  arbitration  by  parol,  without  his 
and  the  arbitrator  made  an  award.  oonient. 

The  Court  held,  that  the  sum  so  awarded  was  not  evidence  on  the 
aoooont  stated,  the  submission  not  being  proved  to  be  by  all  the 
partners,  or  with  their  consent. 


2.  By  Bills  and  Notei. 

Thicknssse  9.  Bromilow,  E.T.  1832.  Ex.  2C.^J.  425. 

In  an  action  on  a  bill  of  exchange,  it  appeared  that  one  of  the  One  partner 
partners,  having  authority  to  bind  the  other  by  drawing  or  indorsing  who  nisM  mo- 
hills  of  exchange,  raised  money  by  bills  in  fictitious  names,  indorsed  ^^^^^n  Ua  oo^ 
by  him  in  the  partnership  firm,  and  the  money  was  afterwards  partner  liable*'. 
applied  to  the  partnership  purposes. 

The  Court  held,  that  the  other  partner  was  liable  to  the  persons 
firom  whom  the  money  was  so  obtained. 

WiNTLK  0.  Crowther,  H.T.    1831.  Ex.     1  C.  ^  /.  316;  S.  C. 

\Tyrw.2U. 

In  an  action  on  a  bill  of  exchange —  So,  a  oartner, 

The  Court  held,  that  where  a  partner,  by  an  acceptance,  pledges  ^  ^^*  ^^ 

*  But*  where  one  partner  borrowa  money  on  hia  own  private  credit,  thoogh  he 
afterwarda  applj  it  to  partnership  purposes,  semble  the  lender  cannot  charge 
die  poitnerafaip  with  tlie  liability  of  the  single  partner.  (Lloyd  v.  Frethfitld^  T. 
T.  1826,  N.  P.,  9  D.  &  R.  19 ;  S.  C.  2  C.  &  P.  325). 

Where  two  penons  were  joint  agents  of  the  Royal  Veteran  Battalion,  bnt  were 
not  otherwise  connected  in  bnsiness,  uid  were  in  the  habit  of  accepting  bills  by 

It 


of  a  clerk,  in  this  form:—"  For  agents  of  the  R.  V.  fi.— J.  6." 
held  to  be  no  answer  to  a  joint  action  against  them  by  the  indorsee  of  snch  a 
bill,  to  shew  that  it  waa  accepted  for  the  private  advantage  of  one  without  the 
knowledge  of  the  other,  although  it  appeared  that  the  indorsee  might,  if  he  had 
inqiiind  of  the  derk  who  accepted  it,  have  ascertained  Uiat  such  waa  the  fact. 
{Smdermmy.  Brook$h<mk,  H.  T.  1830,  N.  P.,  4  C.  &  P.  286). 
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pledge  the 
name  of  the 
firm  whether 
dormant  part- 
ner or  not*. 


the  partnership  name,  of  whomsoever  it  may  consbt,  and  whether 
the  partner  be  named  or  not,  and  whether  known  or  secret  partners, 
the  partnership  will  be  bound,  unless  the  title  of  the  party  seeking  to 
charge  them  can  be  impeached;  but,  where  the  partnership  acceptance 
was  only  in  part  pledged  to  satisfy  the  private  debt  of  such  partner, 
with  the  knowledge  of  the  taker  as  to  such  part  only  being  his  se- 
parate debt — 

Held,  that  the  secret  partner  was  liable  as  to  so  much  as  was  not, 
to  the  knowledge  of  the  taker,  applied  in  fraud  of  the  partnership. 


South  Carolina  Bank  v.  Case,  T.  T.  1828.  K.  B.    SB.  ^  C. 

427. 

An  indorsement  ^^^  partner  of  a  firm  in  England  proceeded  to  a  foreign  country 
of  a  bill  by  one  for  the  purpose  of  establishing  a  branch  concern,  to  be  carried  on  in 
partner  may  his  individual  name,  with  strict  instructions  that  the  name  of  the 
bind  the  firm.     ^^  should  appear  as  little  as  possible  on  paper,  and  that  no  greater 

sum  than  £—  should  be  risked  in  partnership  speculations;  he, 
however,  against  those  instructions,  entered  into  risks  greatly  ex- 
ceeding that  sum,  and  indorsed  bills  in  the  course  of  such  dealings 
in  his  own  name,  the  firm  in  England  subsequently  sanctioning 
them ;  and  the  transaction  being  for  the  benefit  of  the  partnership — 
The  Court  held,  that  such  indorsements  were  to  be  deemed  the 
indorsements  of  the  firm,  in  the  name  used  by  them  for  the  pur- 
poses of  the  foreign  business. 


Whether  one 
partner  in  a 
coal  company, 
who  makes  a 
note  in  the 
name  of  a  firm, 
binds  his  co- 
partners, is  a 
auestion  for 
lie  jury. 


Faith  v.  Richmond,  H.  T.  1840.  Q.  B.     3  P.  ^  D.  187. 

In  assumpsit  upon  a  note  payable  "  at  the  London  and  West- 
minster Bank,  9  Waterloo  Place,"  and  signed  *'  for  the  Newcastle 
Coal  Company,  William  Richmond,  manager,"  to  which  the  plea 
was,  that  the  defendants  did  not  make  the  note;  it  appeared  that 
the  usual  style  of  the  defendants'  firm  was  "  The  Newcastle  and 
Sunderland  Wall's  End  Coal  Company,"  and  that  they  kept  no  ac- 
count at  the  London  and  Westminster  Bank,  in  Waterloo  Place; 
Richmond  was  a  partner  in  the  firm,  and  had  authority  to  sign 
notes  in  the  name  of  the  firm. 

The  Court  held  it  was  properly  left  to  the  jury  to  say,  whether 
this  signature  substantially  designated  the  firm,  and  whether  Rich- 
mond had  authority  to  make  it. 


If  one  member 
of  a  firm  pays 
away  partner- 
ship bills  for  a 
private  debt, 
the  firm  can- 
not maintain 
trover  for  the 
bills. 


Jones  v.  Yates,  E.  T.  1829.  K.  B.     9  B.  ^  C.  632. 

S.,  [in  partnership  with  B.  and  also  with  Y.  and  Y.,  indorsed 
over  to  the  latter  firm  bills  belonging  to  the  former,  without  the 
knowledge  of  B.,  in  discharge  of  his  private  debt,  and  afterwards 
indorsed  them  over  to  a  creditor  of  that  firm  upon  the  dissolution 
of  the  firm  of  S.  and  B. 

The  Court  held,  that  S.  and  B.  could  neither  maintain  trover 
against  Y.  and  Y.  for  such  bills,  nor  assumpsit  for  the  monies  paid 


*  And  a  retired  partner  may  give  authority  by  parol  to  a  continoing  partner 
to  indorse  bills  in  the  partnership  name  after  a  dissolation  of  partnerslup. 
{Smith  V.  Winter,  T.  T.  1834,  K.  B.,  4  M.  &  W.  454). 
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hj  8.  oat  of  the  partnership  monies  to  T.  and  Y.  in  discharge  of 
his  private  debt;  neither  could  the  assignees  of  S.  and  B.  (become 
hankmpts^  maintain  such  actions. 


Verb  o.  Ashby,  M.  T.  1829.  K.  B.     10  B.  ^  C.  288. 

Thx  defendant,  by  an  agreement  for  a  partnership  with  A,  and  A  new  ][Mrtner 
B.  on  the  24th  of  June,  agreed  that  he  was  to  be  considered  a  part-  ^/!?f  ?*^^V^t 
ner  from  the  18th  of  May  previously,  but  that  his  name  should  not  ^f^re  he\e- 
wppeu»  and  he  continued  a  partner  until  the  21st  of  September  fol-  cmne  partner, 
lowing.     The  plaintifib,  who  before  and  after  the  agreement  had 
been  the  bankers  of  the  firm,  discounted  one  bill  for  them  on  the 
2l8t  May,  and  two  others  on  the  13th  July,  and  placed  the  amount 
to  the  partnership  account,  but  were  ignorant  of  the  defendant  being 
a  partner  until  the  windine  up  of  the  account. 

The  Court  held,  that  me  defendant  was  not  liable  on  the  first, 
when  he  was  not  in  &ct  a  partner  nor  his  credit  pledged,  but  that 
he  waa  for  the  latter. 


3.  Payments  to. 

Poster  v.  Taylob,  E.  T.  1817.  K.  B.    6  M.  ^  Setw.  156. 

It  had  been  agreed  between  two  partners  that  a  third  person  A  payment  to 

should  collect  and  pay  the  debts,  of  which  the  defendant  had  notice,  o^^  partner, 

and  promised  to  pay  at  a  future  time,  but  before  that  paid  it  to  one  ^"JJi^^JJi^Q/™* 

of  the  partners: — Held  that  such  agreement  amounting  only  to  an  ri^ed  an  agent 

■nthority  to  such  agent  to  receive,  and  to  make  his  receipt  of  the  to  reoeiTe  the 

debt  paid  to  him  a  good  discharge,  it  did  not  restrain  the  rights  of  debt,  is  good*. 
the  partners,  and  the  payment  to  one  therefore  was  good. 


4.  With  respect  to  Frauds '\, 

^  *  A  derk  in  a  house  lent  money  to  the  partnership  composing  it ;  two  of  them 
■gned  an  acknowledgment  for  it,  agreeing  to  pay  5/.  per  cent,  interest.  Various 
cbsnges  took  place  in  the  house,  in  the  course  of  which  one  of  the  parties  who 
^gned  the  acknowledgment  retired  from  it.  The  interest  was  paid  from  time  to 
tiaie  by  the  different  firms  till  the  last  became  bankrupt.  The  clerk  continued 
to  serre  all  the  different  firms,  and  was  cognisant  of  the  different  changes : — 
Hdd,  tiiat  he  might  notwithstanding  recover  the  money  he  had  advanced  from 
the  tvo  perMMM  who  signed  the  acknowledgment.  {Blew  v.  WyaU,  T.  T.  1832, 
N.  P.,  5  C.  &  P.  397). 

Where  a  receipt  was  given  by  one  of  several  partners,  without  the  knowledge 
of  the  others,  in  an  action  to  recover  the  partnership  debt — Held,  that  evidence 
VIS  admissible  to  shew  that  the  receipt  was  firandulently  given  by  a  co-plaintiff; 
in  in  cases  a  receipt  is  only  primft  facie  evidence,  which  admits  of  explanation. 
(Arrar  t.  Hmieknuon,  T.  T.  1833,  K.  B.,  9  Ad.  &  B.  641 ;  S.  C.  1  P.  &  D. 
437  s  abr.,  post,  tit.  Receipt), 

t  A  partnership  cannot  acquire  property  in  goods  obtained  by  the  fraud  of  one 
piitner,  althoogfa  the  others  are  not  privy  to  it.  (Killnf  v.  WiUon,  M.  T.  1825, 
N.P.,lRy.&M.  178). 

One  P.,  a  partner  in  the  plaintiff's  house,  transferred  certain  stock  out  of  the 
Meadanfs  name  in  the  books  of  the  Bank  of  England,  under  a  forged  power  of 
ittocney,  and  without  any  antfaority  from  her,  and  caused  the  produce  to  be 
▼OU  ▼.  H 


98  PARTNERS— iSffl/ff  of  Partner's  Share. 


5,  With  respect  to  Torts  *. 


IV.  RELATIVE  TO  THE  SALE  OF  A  PARTNER'S  SHARE, 

M'NiELL  V.  Reid,  M.  T.  1832.  C.  P.     9  Bing.  68. 

A  partner  who        The  defendant,  being  in  partnership  with  others,  agreed  to  take  the 

sells  part  of  his  plaintiff  into  the  concern,  and  give  him  part  of  the  defendant's  share, 
share  cannot       *  -j       .•         ri*       •  •  i     ti  •   ^         i.      i.*  u  i.« 

afterwards  ob-     '^  consideration  of  his  giving  up  a  valuable  appointment,  which  he 

jeet,  thathe         did. 

could  not  do  so  The  Court  held,  first,  that  it  was  not  an  objection  lying  in  the 
without  the  defendant's  mouth,  that  the  plaintiff  could  not  be  received  into  the 
^^^^  partnership  without  the  consent  of  the  rest;  and  secondly,  that  the 

consent  to  become  a  partner  was  a  sufficient  consideration  for  such 

an  agreement. 


V.  RELATIVE  TO  THE  RIGHT  OF  ONE  PARTNER  TO 
TRANSFER  A  CONTRACT  TO  A  CO-PARTNER, 

RoBSON  V.  Drummond,  E.  T.  1831.  K.  B.     2  B.^  Ad.  303. 

One  partner  A  PERSON  made  a  contract  with  one  partner  alone,  not  knowing 

^^^^^J^t^^^  of  the  other;  it  was  to  be  a  continuing  contract  for  the  hire  of  a  car- 
bind\  third  ^  riage.  The  partnership  was  afterwards  dissolved,  and  the  partner 
party  to  a  co-  with  whom  the  contract  was  made  left  the  business,  which  was  oon- 
partner.  tinned  by  the  other. 

The  Court  held,  that  the  person  making  the  contract  was  not 
bound  to  continue  it  with  the  other  partner. 


VL  RELATIVE  TO  BOTTOMRY  AND  RESPONDENTIA 
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mixed  with  the  money  of  the  firm ;  F.  haying  been  convicted  of  another  forgery 
committed  under  similar  circumstances,  and  executed : — Held,  that  the  defend- 
ant might  recover  the  amount  in  an  action  against  the  surviving  partners  for 
money  had  and  received  to  their  use.  {Marth  v.  Keating ,  H.  T.  1835,  C.  ?•» 
1  Scott,  5 ;  abr.,  ante,  tit.  Money  had  and  received). 

*  Semble,  the  rule  that  there  is  no  contribution  amongst  tort-feasors  does  not 
apply  where  they  are  so  by  mere  inference  of  law,  but  is  confined  to  cases  where 
they  must  be  presumed  to  be  cognisant  of  the  wrongful  act.  {Pearsonr.  Sheltonf 
T.  T.  1836,  Ex.,  1  M.  at  W.  504  ;  S.  C.  1  T.  &  G.  848). 

t  The  statute  69  Geo.  1,  c.  18,  s.  12,  did  not  extend  to  prevent  partners  from 
lending  money  on  respondentia.  {Gore  v.  Wynne,  T,  T.  1829,  N.  P.,  1  M.  & 
M.  393). 
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VII.  RELATIVB  TO  DORMANT  AND  ACTING  PART- 
NERS. 

Bjsckham  v.  Knight,  H.  T.  1838.  C.  P.    4  Bing.  N.  S.  243;  S.  C. 
5  Seoti,4\9;  S.  C.  2 Seott, N.  S.  675;  S. C.  1  If.  ^ Q.  758. 

In  an  action  on  a  written  agreement  between  W.  M.  K.  and  J.  S.>   A  servant  can- 
tjpe  founders  &c.  and  co-partners,  of  the  one  part,  and  the  pkintiff  °ot  sue  a  dor- 
of  the  other  part,  whereby  the  plaintiff  covenanted  and  agreed  with  "*"*  partner. 
W.  M.  EL  and  J.  S.,  and  the  sarvivor  of  them,  to  serve  K.  and  S.» 
and  the  survivor  of  them,  for  the  term  of  seven  years,  as  their  fore- 
man, in  the  management  and  carrying  on  of  their  trades;  and  K. 
and  S.  covenanted  and  agreed  with  the  plaintiff,  that  they,  and  the 
aonrivor  of  them,  would  employ  the  plaintiff  in  such  capacity  diuring 
the  term. 

The  Court  held,  that  a  plea  by  a  dormant  partner,  sued  jointly 
with  W.  M.  K.,  that  at  the  time  of  the  agreement  he  was  a  secret 
partner;  that  the  plaintiff  did  not  know  he  was  a  partner  in  the 
firm,  and  contracted  with  K.  and  S.  alone  on  their  credit,  and  not 
with  the  defendant,  or  on  his  credit;  and  that  there  never  had  been 
any  consent  or  agreement  with  the  plaintiff  for  his  services,  other 
than  the  agreement  set  out;  traversing  the  promise  in  manner  and 
fimn,  &c.,  was  good,  on  demurrer. 


Datid  0.  Ellice,  H.  T.  1826.  K.  B.     5  B.  ^  C.  196. 

On  the  retirement  of  the  defendant  from  the  firm,  notice  was   Bat  a  mere 
given  to  the  plaintiff,  a  creditor  of  the  firm,  of  the  remaining  part-  notice  and 
ners  continuing  the  business,  and  chargmg  themselves  with  the  ^/^"^^^^h^ 
debts,  and  the  plaintiff's  balance  was  transferred  with  his  assent  to   ingptu-t^rdooi 
the  new  account,  and  he  drew  bills  upon  them,  which  were  paid,  to   not  absolve  him 
a  considerable  amount.  from  liability*. 

The  Court  held,  that  as  the  plaintiff  acquired  no  new  security,  and 
m  the  absence  of  any  proof  that  the  retiring  partner  left  funds  in 
the  hands  of  his  former  partners  which  he  could  otherwise  have 
withdrawn,  he  was  not  discharged. 


Carter  v.  Whalley,  T.  T.  1830.  K.  B.     1  ^.  ^  ^^.  1 1. 

A  BILL  was  drawn  upon  partners  by  the  name  of  the  P.  &  M.   Unless  a  party ' 
Company,  and  accepted  by  procuration  for  the  Company;  it  appearing  publicly  repre- 

^  If  a  debtor  who  is  a  partner  in  a  firm  leaves  that  firm,  and  any  person  trad- 
iBg  widi  the  firm  baa  notice  of  it,  and  goes  on  trading  with  the  firm,  and  making 
frah  contracts,  the  retiring  partner  is  not  liable,  though  no  new  partner  joins  the 
fern.  (Hari  v.  Alexander,  H.  T.  1837,  N.  P.,  7  C.  &  P.  746;  S.  C.  2  M,  &  W. 
484).  Bat  where  a  retired  partner  permitted  his  name  to  remain  on  the  cart 
■nd  ofer  the  house  of  business : — Held,  that  he  was  responsible  for  the  negligence 
of  the  driver.     (Siableev.  Bley,  H.  T.  1825,  N.  P.,  1  C.  &  P.  614). 

An  indorsee  of  a  bill  of  exchange  cannot  recover  against  acceptors  of  a  bill  ac- 
etpted  by  one  who  was  formerly  a  partner,  if  such  person  had  ceased  to  beapart- 
•er  at  the  time  of  the  accepting  of  the  bill,  even  though  the  bill  was  accepted  for 
s  partnerddp  debt,  unless  the  person  still  held  himself  out  to  the  world  as  a 

partner,  as,  if  he  allowed  his  name  to  remain  on  the  door  of  the  house  of  business,  \ 

or  fbe  Uke.    If  one  of  the  partners  gave  notice  to  a  witness  that  they  had  ceased  i 

to  be  partaen,  that  might  be  evidence  for  the  defendants ;  but  a  conversation  be- 
tween the  wibieaa  and  one  of  the  defendants,  in  which  he  so  statedi  is  dMrly  not 
■0.    (DolsMiiv.OrcAarfi,M.T.1825,N.P.,2C.&P.104). 
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Bents  himself  as  that  one  of  the  defendants,  originally  a  partner,  had  withdrawn  from 

B  partner,  no-     the  concern  before  the  acceptance  given. 

The  Court  held,  that  the  defendant,  not  having  represented  him- 
self to  the  plaintiff,  nor  having  ever  appeared  pubhclj  as  a  partner, 
nor  the  plaintiff  having  ever  dealt  with  him  as  such,  no  notice  of 
his  withdrawing  himself  was  necessary. 


tioe  of  with- 
drawal need  not 
be  given. 


One  partner,  by 
insuring  aftor 
dissolution  and 
recovering  the 
amount,  does 
not  render  his 
co-partner 
liable. 


Armitage  9.  WiNTERBOTTOM,  E.  T.  1839.  C.  P.     1  Soott,  N.  8. 

23;  S.  CIM.^  G.  130. 

One  of  several  partners,  after  the  dissolution,  effected  a  policy  of 
insurance  on  goods  in  premises  of  the  plaintiff,  and  received  the 
amount  of  loss. 

The  Court  held,  that,  it  not  having  been  effected  by  any  authoritj, 
or  in  pursuance  of  any  duty  towards  the  partnership,  the  receipt  of 
the  money  by  him  could  not  render  the  formei;  partners  Uable  in 
any  implied  contract  to  indemnify  the  landlord,  or  as  for  money 
received  to  his  use. 


One  partner 
may  sue  his  co- 
partner for  the 
balance  of  an 
account  stated; 


as,  where  part- 
ners dissolve 
and  a  valuation 
takes  place. 


But  one  part- 
ner taken  in 
execution  can- 
not sue  his  co« 


VIII.  RELATIVE  TO  ACTIONS  BETWEEN,  AND  BY  AND 

AGAINST  THIRD  PERSONS. 

(a)  Between  partners. 

Wray  v.  Milestone,  E.  T.  1839.  Ex.    5  M.  ^  JF.  21. 

The  plaintiff  and  defendant  had  been  engaged  as  partners  in  par- 
ticular purchases  and  sales  of  wool,  and,  having  had  mutual  dealings, 
stated  an  account,  containing,  amongst  other  items,  *'  loss  of  wool;" 
and  the  plaintiff  having  a  balance  against  the  defendant,  which  he 
signed  and  admitted  to  be  due  from  him — 

The  Court  held  this  sufficient  evidence  of  a  promise  to  pay  it; 
and  that  the  plaintiff  might  sue  for  the  amount  of  that  item,  and 
that  a  subsequent  assent  by  him  to  take  out  the  balance  in  meat, 
being  merely  matter  of  accommodation,  did  not  preclude  him. 


Jackson  v.  Stopherd,  H.T.  1834.   Ex.     2  C.  ^  ilf.  361;  S.C. 

4  Tyrw,  330. 

At  the  termination  of  a  partnership  in  a  coal  mine,  but  before  the 
accounts  were  finally  balanced,  the  plaintiff  and  the  defendant  agreed 
to  divide  the  utensils  and  materials,  each  taking  one  half  in  value, 
article  by  article,  according  to  a  valuation  to  be  made,  and  after 
the  valuation,  as  the  defendant  was  about  to  work  another  coal- 
mine, it  was  agreed  that  he  should  have  the  whole  at  the  value  fixed. 
He  accordingly  took  possession  thereof. 

The  Court  held,  that  the  plaintiff  had  an  immediate  right  of 
action  for  a  moiety  of  the  value  of  the  materials  and  utensils. 


Sadler  v.  Hickson,  H.  T.  1834.  K.  B.    3  AT.  ^  M.  258;  S.C. 

5B.^  Ad.  936. 

A.  recovered  against  B.,  C,  and  D.,  partners  in  trade,  upon 
their  joint  contract,  and  took  B.  in  execution  only,  who  thereupon 
paid  the  whole  sum  recovered.  B.  brought  an  action  against  his 
co-defendants  for  contribution — 
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Tlie  Court  held  his  remedy  was  in  equity,  as  in  cases  of  a  volun-  partner  foroon- 
taiy  payment  by  one  partner  of  a  debt  due  from  himself  and  his  co-  tribution. 
partners  upon  their  joint  contract. 


Brown  v.  Tapscott,  E.  T.  1840.  Ex.     5  M.  ^  W.  U9. 

The  plaintiff  and  defendant,  together  with  others,  entered  into  Nor  can  one 
ind  signed  the  following  special  contract: — "Being  desirous  that  partner  sue  his 
the  communication  between  London,  Heme  Bay,  and  Margate,   /^^JJS^w!  > 
should  be  kept  open  during  the  ensuing  winter,  by  means  of  a  small  fl^  money  pau, 
steam-boat,  we  hereby  authorize  Mr.  G.  A.  B.  to  charter  the  Brockle-  bdng  theyalne 
bank,  or  any  other  suitable  vessel  for  that  purpose,  on  the  best  pos-  of  the  ihare  of 
sible  terms,  and  to  make  the  necessary  arrangements  for  her  run-  *^  l»tter. 
ning  on  the  station  during  the  whole  or  such  part  of  the  winter  aa 
may  be  deemed  expedient,  on  our  joint  account;  each  of  us  taking  a 
proportionate  interest  in  this  enterprise  according  to  the  amount 
subscribed,  and  the  profit  or  loss  to  be  diyided  amongst  us  in  pro- 
portion to  our  subscription.     In  order  to  form  a  fund  for  defraying 
the  necessaiy  expenses,  we  haye  each  of  us  paid  10/.  percent,  on 
the  amount  of  our  subscriptions;  and  we  hereby  bind  ourselves,  and 
agree  to  pay  to  Mr.  G.  A.  B.  such  further  instalments,  each  of  us  in 
proportion  to  his  subscription,  as  it  may  be  necessary  to  call  for  from 
time  to  time,  should  the  earning  of  the  boat  not  be  suflicient  to  pay 
the  expenses;  it  being,  however,  understood,  that  our  liability  is  not 
to  extend  beyond  the  amount  subscribed  by  us  respectively. 

The  Court  held,  that  this  agreement  constituted  a  partnership 
between  the  parties  who  signed,  and  that  the  plaintiff,  who  had  paid 
such  debts  arising  from  the  undertaking  as  the  earnings  of  the  boat 
were  insufficient  to  satisfy,  could  not  maintain  an  action  for  money 
paid  against  the  defendant,  who  had  not  paid  up  his  subscription; 
bat  that  the  proper  form  of  action  was  a  special  action  of  assumpsit 
for  the  non-performance  of  the  undertaking,  to  pay  the  plaintiff  the 
instalments  from  time  to  time. 


I 
»  ! 


Hodges  v.  Gray,  H.  T.  1836.  Ex.    4  2>.  P.  C.  733;  S.  C.  1  7.  f 

G.  246. 

Declaration  on  a  covenant  between  the  plaintiff  and  defendant.  Declaration,  to 

oo-partners,  that  the  business  should  be  carried  on  in  the  house  of  ca"7  oa  buol. 

the  latter.     Breach,  that  he  would  not  permit  it  to  be  carried  on  ^J^°\J|^g|j 

there,  but  improperly  closed  the  premises  and  prevented  customers  that  the  de- 

having  access.  fenduit  doeed 

The  Court  held  the  declaration  insufficient,  without  going  on  to  ^^  premises, 

aDege  at  proper  and  seasonable  times.  toJoS?^^ 

Payne  r.  Hales,  M.  T.  1839.  Ex.  7  D.  P.  C.  859;  S.  C.  5  M. 
f  fF.  598.— S.  P.  WoRRALL  V.  Grayson,  H.  T.  1836.  Ex. 
\M.^W.  166;  S.  C.  4  D.  P.  C.  718. 

Plea,  in  debt  for  goods  sold,  that  they  were  sold  by  plaintiff  as  Flea,  that 
•gent  for  W.,  and  that  the  plaintiff  and  defendant  were  partners,  and  pl^tiff  and  d»- 
the  goods  purchased  as  partnership  stock.  iwt^^U^ 

^  Aoconnts  kept  by  a  clerk,  who  was  the  agent  of  all  the  parties,  are  receivable 
ia  etidence  without  his  being  called  aa  a  witness.  (Brwrly  v.  Cripps,  M.  T. 
1836,  N.  P.,  7  C.  &  P.  709). 
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The  Court  held  the  plea  bad,  as  amountrng  to  the  general  issae 
that  the  defendant  was  never  indebted  to  the  plaintiff. 


Oae  of  Bereral 
partners  may 
sue  an  agent 
who  erroneous- 
ly makes  oat 
the  partnership 
and  private 
aocountsf. 


Where  three 
firms  agree  to 

{>archase  joint- 
y  they  may 
join  in  the 
action  for 
hreach  of  con- 
tract. 


A  person 
whose  name 
nominally  ap- 
pears need  not 
DC  joined. 


(5)  By  partners  against  third  persons*. 

Story  v.  Richardson,  M.  T.  1839.  C.  P.    5  Bing.  N.  8. 123; 

S.  C.  8<Sfco^^291. 

The  plaintiff  and  his  co-partners  employed  the  defendants  as 
accountants  to  make  out  the  accounts  of  the  firm,  and  also  the  sepa- 
rate balance  of  each  partner,  which  were  so  erroneously  made  out 
that  the  plaintiff  individually  suffered  a  considerable  loss. 

The  Court  held,  that  he  might  maintain  the  action  alone,  and 
that  the  allegation  that  he  had  retained  the  defendants  was  not  a 
Tariance.  _« 

CoTHAY  V.  Fennell,  E.  T.  1830.  K.  B.     10  B.  ^  C.  671. 

Three  firms  agreed  to  be  jointly  interested  in  a  purchase  to  be 
made  by  one  of  them.  That  one  accordinsly  made  the  contract,  snd 
that  one  alone  was  known  to  the  yendor  m  the  transaction;  bat,  in 
an  action  against  the  vendor — 

The  Court  held,  that  the  three  might  join  as  plaintiffs. 


Kell  v.  Nainby,  M.  T.  1829.  K.  B.     10  B.  ^  C.  20. 

A  PERSON  who  held  himself  out  to  the  world  as  a  partner,*and 
who  appeared  to  the  defendant,  and  was  believed  by  him  to  be  a 
partner  with  the  plaintiff,  but  in  fact  was  not  really  a  partner. 

The  Court  held,  that  the  not  joining  him  as  a  plaintiff  in  the 
action  was  no  objection  to  the  plaintiff's  recovering,  although  he 
might  be  liable  to  all  the  responsibility  of  being  a  partaier. 


Ratcliffe  v.  Bleasby,  T.  T.  1825.  C.  P.     3  Bin^f.  148. 

A  partner  iQuig      The  plaintiff  had  signed  a  draft  agreement  of  articles  of  partner- 
*  ^■J*^"*'  **    ship,  and  afterwards  refused  to  execute  the  engrossed  copy,  which 

entitled  to  a  •  .     j-i*        x  o  rj' 

copy  of  draft      ^**  *^  *^™®  respects  different. 

Held,  that,  as  the  defendant  could  not  be  deemed  a  trustee  as 
holding  the  latter  instrument  for  the  plaintiff,  it  is  not  within  the 
principle  on  which  the  Court  would  grant  inspection  to  enable  the 
plaintiff  to  declare,  but,  as  to  the  draft  agreement  on  which  both 
parties  had  an  interest,  the  rule  was  granted. 

See  4  Taunt.  157—159. 


agreement  to 
declare  on. 


In  a  dedarS' 
tion  by  snr- 


Debenham  r.  Chambers,  M.  T.  1837.   Ex.    6  D.  P.  C  101; 

S.  C.    2M.^  W.  128. 

In  an  action  by  surviving  partners,  the  declaration  stated  the  de- 
fendant to  be  indebted  to  the  plaintiffs  and  their  deceased  partner  on 

*  Penona  trading  abroad,  so  as  to  oonstitate  a  partnership  here,  may  one  here  as 
partners  for  consignments  sent  to  this  country,  though  they  cannot  sae  at  the 
place  of  trading  by  reason  of  the  particular  law  of  that  country.  (Sham  t.  ^«r- 
vey,  T.  T.  1230,  N.  P.,  1  M.  «c  M.  526). 

t  Where  a  party  colludes  with  one  partner  of  a  firm  to  enable  him  to  defirand 
the  other  partners,  the  former  may  maintain  a  joint  action  in  respect  of  such  tort. 
iLtmgnum  t.  Pole,  T.  T.  1828,  N.  P.,  1  M.  &  M.  223). 
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an  aocoant  then  stated  between  them,  and,  after  alleging  a  promise  viving  partn«r8 
to  all,  assigned  as  a  breach  that  the  defendant  had  not  paid.  ^^  general 

The  Conrt  held  the  ordinary  breach  sufficient.  J^  "  "^®- 


Wallace  v.  Kelsall,  M.  T.  1840.  Ex.  8  D.  P.  C.  841;  S.  C. 

7  M.^fF.  264. 

In  an  action  by  three  plaintiffs  on  a  joint   demand,  plea  of  Accord  and 

accord  and  satisfaction  with  one,  by  part  payment  and  set-off  due  "^^*^^^. 

from  him  to  the  defendant.  ^^r  oi^y  ^^' 

The  Court  held  the  plea  good,  without  going  on  to  allege  that  it  pleaded*. 
was  with  the  authority  of  his  co-plaintiffs. 


(c)  By  third  persons  against  partners. 

Coffee  v.  Brian,  E.  T.  1825.  C.  P.     3  Bing.  54. 

A.,  B.,  AND  C.  were  jointly  concerned  in  the  Irish  butter  trade.  An  action  lies 
and  A.  consigned  butters  to  B.,  who  sold  them,  and  C.  accepted  "^^p^^^gn. 
bills  drawn  by  A.,  and  the  profits  were  afterwards  divided.     C.   ofher  for  money 
haying  expressed  a  reluctance  to  accept  in  his  own  name  without  separated  from 
some  security,  B.  engaged  to  provide  for  the  bills  out  of  the  pro-  the  partnership 
ceeds  already  received.  account. 

The  Coort  held,  that  C.  having  accepted  and  paid  the  bills  might 
leoover  on  the  common  counts;  as  soon  as  the  bills  were  paid,  the 
money  in  C.'s  hands  was  to  be  deemed  separated  from  the  partner- 
ship aoooimt.  __^« 

RioGWAT  r.  Philip,  M.  T.  1834.  Ex.     I  C,  M.  ^  B.  415;  S.  C. 

3  D.  P.  C.  154;   S.  C.  5  Tyrw.  131. 

This  was  an  action  of  assumpsit  for  a  breach  of  contract  in  erect-  Partners  may 

ing  a  draining  engine  on  some  lands,  the  fens  in  Cambridgeshire,  ^"^^  ^^' 

which  had  wholly  failed.     Plea,  by  the  defendants  separately,  the  their^comisel 

general  issae.  cross-examine 

The  Coart  held,  where  the  defendants  sever  in  their  plea  in  as-  and  address  the 

*  F.  and  B.,  attomies,  sned  the  defendants  for  work  and  labour ;  the  defend- 
iBtB  pleaded  a  set-off  for  money  received  by  F.  before  H.  became  a  member  of 
tiie  ibm : — Held,  that  the  plea  was  no  answer  to  the  action,  although  F.  had, 
after  the  commencement  of  the  partnership,  admitted  the  receipt  of  the  money. 
(Fnmee  t.  White,  M.  T.  1839,  C.  P.,  8  D.  P.  C.  53  ;  S.  C.  6  Bing.  N.  S.  33  ; 
S.  C.  8  Scott,  257). 

In  an  action  by  two  plaintiffs  for  work,  &c.  as  attomies,  who  carried  on  the 
bosineas  as  partners : — Held,  that  the  defendant  could  not  object,  that  by  a  con- 
tTKt  inter  &c.,  one  was  to  be  secured  a  certain  part  of  the  profits  at  all  events, 
the  debts  in  the  first  instance  being  the  joint  property  of  both.  {Bond  v.  Pittard, 
T.  T.  1838,  Ex.,  3  M.  &  W.  357). 

An  agreement  for  letting  premises  (under  hand  only")  was  signed  ''  H.  Cur- 
tis &  Co. ; "  and  it  appeared  that  there  were  two  persons  trading  under  that  firm, 
but  it  was  not  proved,  through  the  absence  of  the  attesting  witness,  in  whose 
handwriting  it  was  signed : — Held,  upon  evidence  that  both  persons  acted  in  the 
bnsiDess,  that  there  was  sufficient  proof  of  an  execution  by  the  partnership.  {Ewms 
V.  Curiu,  T.  T.  1826,  N.  P.,  2  C.  &  P.  293). 
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jury  aooord-       sampsity  and  appear  at  the  trial  by  separate  coiiii8el»  they  may  ciosa- 
^J*»  examine  the  witnesses,  and  address  the  jury  separately. 


Wilson  v.  Bailey,  M.  T.  1840.  C.  P.    9  D.  P.  C.  18;  8.C. 
2  Scott,  N.  iSf.  1 15;  8.  C.  2  Jtf.  f  O.  797. 

Flea,  that  the         In  an  action  by  A.,  the  drawer  and  payee  of  a  bill  of  exchange, 

bill  ^ 'Bfljcn  against  B.,  C,  and  D.  as  partners,  D.  pleaded  that  B.  and  C,  with- 

fore^i^  puti  ^^^  ^*'^  authority  or  consent,  accepted  the  bill  in  respect  of  a  debt 

nenhip,  repli-  contracted  by  B.  and  C.  before  the  partnership,  and  not  in  respect 

cation  de  i^ja-  of  a  debt  relating  to  the  partnership.     Upon  the  replication  de  in- 

riA  <>f  P^7  juri4  to  the  plea,  and  issue  found  for  the  plaintiff,  as  it  appeared 

wdriSte'  ^^^^  ^^®  consideration  of  the  bill  was  a  debt  which  arose  partly 

^^tiff  must  before  and  partly  after  the  commencement  of  the  partnership — 
hsTe  judgment.       The  Court  refused  to  interfere. 


RuPFELL  V.  Roberts,  M.  T.  1834.  K.  B.    4  N.  ^  M.  31. 

Toranderpart-  In  an  action  by  C.  against  A.  and  B.  for  the  price  of  goods,  it 

ners  liable,  a  appeared  that  A.,  at  the  suggestion  of  B.,  by  letter  orders  a  cargo 

j**™'^^'^  of  timber  of  C.     The  invoice  was  made  out  in  the  name  of  A.,  and 

^ogfa  gooda'  ^  ^^  ^^  exchange  was  drawn  by  B.  on  A«  for  the  amount  of  the 

be  ordered  bj  freight,  which  was  paid  by  A. 

one  only.  The  Court  held,  it  was  competent  to  C.  to  shew  that  A.  and  B. 

were  jointly  interested  in  the  purchase. 


(d)  Witnesses  connected  with. 

Barker  v.  Stubbs,  H.  T.  1839.  C.  P.     1  M.  ^G.  45;  S.  G. 

1  Scott,  N.S.  131. 

A  partner  who        The  business  was  carried  on  in  the  name  of  the  father  and  the 

has  no  inten»t    son,  and  bills  and  receipts  given  in  their  joint  names. 

in  tlie  trade  is         The  Court  held,  that  the  former  was  not  precluded  from  shewing 

*  A  deposit  of  private  deeds  by  one  partnefi  made  under  a  written  agreement 
to  secure  payments  made  for  him,  will  cover  payments  made  on  behalf  of  the 
firm,  if  there  be  evidence  that  the  deposit  was  really  made  in  respect  of  die  part- 
nership debts.  (Ckuek  v.  Freert  M.  T.  1828,  N.  P.,  1  M.  &  M.  259  ;  S.  C.  con- 
tr)L,  2G.  &  J.,  B.C.,  246). 

Where  there  are  four  defendants,  three  of  whom  have  suffered  judgment  by  de- 
fault, the  three  may  be  required  by  subpoena  to  produce  a  deed  of  partnership 
under  which  all  four  were  acting  with  the  plaintiff  in  the  matters  which  gave  rise 
to  the  action,  but  the  Court  will  not  make  an  order  requiring  them  to  produce 
the  deed.  (Co/%  v.  i^miM,  H.T.  1838,  C. P.,  6  D.  P.  C.  399;  S. C.  4  Bing.  N.  S. 
285;  S.  C.  5  Scott,  700). 

A.  sued  B.,  C,  and  D.  in  a  joint  action,  B.  pleaded  never  indebted,  and  C. 
and  D.  suffered  judgment  by  default : — Held,  that,  to  render  B.  liable,  the  jury 
must  be  satified  there  was  a  joint  contract  between  A.  and  B.,  C,  and  D.  (jRofte- 
aon  V.  Ganderton,  1840,  N.  P.,  9  C.  &  P.  476). 

If  a  writ  of  fi.  fa.  be  sued  out  against  one  of  several  partners  for  a  debt  doe 
from  him  alone,  there  is  a  great  doubt  as  to  what  interest  in  the  partnerahip  pro- 
perty can  be  sold  by  the  sheriff.  {Burton  v.  Oreen,  H.  T.  1828,  N.  P.,  3  C.  & 
P.  306). 
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thit  the  son  had  no  interest  in  the  trade;  the  son  was  a  competent  a  competeat 
wiftness  in  an  action  by  the  father  for  goods  sold.  witneis*. 


Wilson  r.  Hirst,  E.  T.  1833.  K.  B.     IN.^M.  742;  S.  C. 

AB.^  Ad.  760. 

On  a  question  as  to  the  amount  of  interest  to  be  allowed  by  a  released 
bankers  to  their  client,  the  former  called  a  retired  partner  to  prove  partner  u  a 
the  course  of  dealing.  ooB^tent  wit- 

The  Court  held,  that  mutual  releases  having  been  executed  of  all  ^^^' 
demands,  and  of  his  daim  to  any  surplus  having  an  existence  at  the 
time  of  such  release,  he  was  a  competent  witness. 


Affalo  0.  FouRDRiNiER,  M.  T.  1829.  C.  P.     6  Bing.  306. 

Two  partners  being  sued  on  a  bill  as  indorsees,  one  pleaded  his  So,  a  oertiilflit. 
dischaige  by  bankruptcy  and  certificate,  and  a  non  pros,  was  entered  ^  bankrupt 

IS  to  him.  SS^Ic^tit. 

The  Court  held,  that  as,  since  the  49  Geo.  3,  c.  121,  s.  8,  the  ^^ 
aohent  partner,  after  payment  of  the  partnership  debt,  might  prove 
against  his  insolvent  partner's  estate,  and  the  certificate  being  a  bar 
to  any  action  for  contribution,  the  bankrupt  was  an  admissible 
witness  for  him.  

Hall  v.  Bix,  E.  T.  1829.  C.  P.     6  Bing.  131;  S.  C.  3  ilf .  ^ 

P.  273. 

A  PARTY  admits  himself  to  be  a  co-contractor —  bat  a  oo-part- 

The  Court  held  him  to  be  inadmissible  for  the  defendant;  for  nerisnota 
although  it  might  be  against  his  interest  to  admit  such  liability  in  7^^^'  ^ 
respect  of  contribution,  yet  he  has  a  more  immediate  interest  to 
dtfeat  the  action,  or  reduce  the  damages. 


Hatcher  r.  Seaton,  E.  T.  1837.  Ex.     2  ilf .  f  W.  A7. 

A.,  ONE  of  two  partners,  on  entering  the  partnership  borrowed  a  A  partner  may 

nm  of  C,  and  gave  her  his  note,  whidi,  after  the  dissolution,  was  ^  ^'^^^^ 

indoraed  to  B.,  die  continuing  partner,  and  by  him  set  off  against  a  ^^^[^  oftbs* 

demand  arising  out  of  the  partnership.  n^tof  the 


actioiu 


*  Wbere  the  plaintiiF  sued  two  on  a  joint  contract,  and  one  pleaded  hia  bank- 
raptcjand  certificate: — Held,  that,  by  suing  both,  the  plaintiff  had  elected  not  to 
prove  the  debt  under  the  separate  commission,  and  that  a  verdict  in  that  action 
eoold  not  affect  the  interests  of  the  bankmpt's  creditors,  one  of  whom  was  there- 
fore a  competent  witness  to  prove  the  joint  contract.  {Blatmin  v.  Taylor^ 
1819,  N.  P.,  1  Gow,  199).  So,  declaration  of  one  partner  respecting  a  trans- 
action  antecedent  to  the  partnership,  held  not  to  be  admissible  against  the 
edwr,  without  a  foundation  first  being  laid  shewing  that  they  were  jointly  respon- 
■ble,  and  that  it  would  be  going  too  Car  to  presume  a  joint  liability.  {Cait  v. 
Byword,  1820,  N.  P.,  3  Stark.  5). 

One  of  two  partners  liable  to  the  demand,  but  who  is  not  joined  in  the  action, 
and  no  plea  in  abatement,  held  a  competent  witness  for  the  plaintiff.  {Faweeii 
▼.  WruikaU,  T.  T.  1826,  N.  P.,  2  C.  &  P.  305). 

t  Sereral  persons  having  agreed  to  bear  equally  the  expenses  of  a  joint  under- 
tdoBg,  in  an  aetion  brought  against  one  of  them,  another  of  the  contractors  is  a 
ttMBpelent  witneM  fi>r  the  defendant  if  released  by  him,  though  the  rest  do  not 
job  in  the  i^leaie.  (Duke  v.  PounuOl,  M.  T.  1829,  N.  P.,  1  M.  &  M.  430). 
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The  Court  held,  that  B/s  liability  to  C.  being  independent  of  the 
result  of  the  action  between  the  partners,  C.  was  a  competent  wit- 
ness for  B.,  to  prove  the  loan  and  transfer  of  the  note  to  him. 


A  transfer  of 
partnership 
property  by  a 
partner,  after 
an  act  of  bank- 
rnptcy,  is  in- 
valid. 


A  solvent  part- 
ner may  sne 
with  the  assig- 
nees of  a  bank- 
rupt partner. 


An  agreement 
between  a  sol- 
Tent  partner 
and  the  assig- 
nees, that  he  is 
to  have  the  as- 
sets, and  pay 
the  debts,  does 
not  enable  him 
to  sue  the  offi- 
dal  assignee  for 
money  hieul  and 
receiTed. 


IX.  RELATIVE  TO  BANKRUPTCY  CONNECTED  WITH*. 

Burt  v.  Moult,  E.  T.  1833.  Ex.     1  C.  ^  M.  529;  S.C. 

3  Tyrw.  569. 

One  of  two  partners,  after  an  act  of  bankruptcy,  handed  over 
partnership  effects,  which  the  jury  found  to  have  been  done  by  way 
of  fraudulent  preference;  and  within  a  few  hours  after  the  other 
partner  also  committed  an  act  of  bankruptcy. 

The  Court  held,  that  no  property  passed  by  such  transfer,  the 
former  partner  having  no  power  at  the  time  to  bind  the  property 
either  of  his  own  assignee  or  of  the  insolvent  partner. 


Whitehead  v.  Hughes,  M.  T.  1834.  Ex.     2  C.  ^  M.  318; 
S.  C.  2  D.  P.  C.  258;  S.  C.  4  Tyrw.  92. 

In  an  action  by  the  solvent  partner  and  the  assignees  of  a  bank- 
rupt partner — 

The  Court  held,  a  solvent  partner  is  entitled  to  use  the  names  of 
the  assignees  of  a  bankrupt  partner  in  suing  for  the  debts  due  to  the 
firm;  but  the  latter  are  entitled  to  indemnity. 


Lewis  v.  Edwards,  M.  T.  1840.  Ex.    7  M.  ^  W,  300. 

The  plaintiff,  in  January,  1838,  became  partner  with  B.  and  P. 
in  a  business  which  had  been  previously  conducted  by  B.  and  P. 
B.  and  P.  shortly  afterwards  became  bankrupt,  and  the  defendant 
was  appointed  the  official  assignee,  and  other  persons  the  creditors' 
assignees.  In  May,  1830,  the  plaintiff,  defendant,  and  the  other 
assignees  entered  into  an  agreement  for  liquidating  the  affairs  of  the 
concern,  whereby  it  was  stipulated,  amongst  other  things,  that  the 
defendant  should  be  empowered  by  the  plaintiff  to  collect  the  out- 
standing debts  due  to  the  new  firm,  and  pav  the  amount  to  Messrs. 
S.  &  C.  to  the  account  of  the  plaintiff,  being  allowed  the  usual 
per  centage. 

The  Court  held,  that  the  plaintiff  alone  could  not  maintain  an 
action  against  the  defendant  for  money  had  and  received,  to  recover 
the  amount  of  the  outstanding  debts  received  by  the  defendant, 
and  of  which  he  had  rendered  an  account. 


*  See  ante,  tit.  Bankrupt,  as  to  the  general  law  on  the  subject  connected  with 
partners,  and  the  cases  relating  to  this  Div.,  Cumming  v.  Bailey,  H.  T.  1830, 
C.  P.,  6  Biog.  363;  S.  C.  4  M.  &  P.  36,  abridged,  ante.  Vol.  2,  p.  27 ;  Holder- 
nets  Y.  Shackles,  M.  T.  1838,  K.  B.,  8  B.  &  C.  612,  abridged,  ante,  Vol.  2,  p. 
78 ;  Morland  v.  Pellait,  M.  T.  1828,  K.  B.,  8  B.  &  C.  722  ;  S.  C.  3  M.  &  Ry. 
411,  abridged,  ante,  Vol.  2,  p.  84  ;  (this  case  was  decided  before  the  2  &  3  Vict, 
c.  39) ;  Woodbridge  v.  Swann,  E.  T.  1833,  K.  B.,  4  B.  &  Ad.  633  ;  S.  C.  1 N. 
&  M.  724,  abridged,  ante,  Vol.  2,  p.  100;  Craven  t.  Edmonson,  T.  T.  1830, 
C.  P.,  6  Bing.  734  ;  S.  C.  4  M.  &  P.  622,  abridged,  ante,  Vol.  2,  p.  104  ;  Marsh 
V.  Wood,  T.  T.  1839,  K.  B.,  9  B.  &  C.  659,  abridged,  ante,  tit.  Arbttration. 
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ABBcyrr  v.  Hicks,  T.  T.  1837.  C.  P.    5  Bing.  N.  S.  578. 

Upon  a  dissolution  of  partnership  defendant  agreed  to  pay  to  his  A  aoWent  part- 
eo-partners  6,817/.  9«.  Sd.  as  his  share  of  the  liabilities  of  the  firm,  ner  cannot  set 
they  taking  the  effects  and  assets,  and  undertaking  to  pav  a  debt  of  ^^-^^^" 
51,891/.  12«.  due  from  the  firm  to  H.     After  the  dissolution  they  bankniptoo- 
became  bankrupt,  and  nerer  paid  H.  partner. 

The  Court  held,  that,  in  an  action  by  their  assignees  for  the 
6,817/.  9s.  Sd,,  the  defendant  could  not  set  off  their  undertaking  to 
pay  51,891/.  12«.  to  H. 


X.  RELATIVE  TO  THE  DISSOLUTION  OF. 

Heath  v.  Sansom,  M.  T.  1832.  K.  B.     I  N.  ^  M.  104;  S.  C. 

AB.^Ad.  172. 

It  appeared,  that,  after  a  reference  to  an  arbitrator  as  to  the  dis-  if  no  fixed  da- 
posal  of  the  partnership  effects,  one  only  had  been  solely  interested,  ration,  a  disso- 

The  Court  granted  a  new  trial  as  to  the  fact  of  dissolution,  ^^tion  may  take 
Where  there  is  no  stipulation  as  to  the  duration  of  a  partnership,  a  g^  ^^  ^^ 
leroeation  may  take  place  at  any  time,  without  any  formal  dissolu- 
tion.   

Beix;her  9.  SiKES,  E.  T.  1828.  K.  B.    8  ^.  f  C.  185. 

A  DEED  of  dissolution  contained  a  covenant  by  the  withdrawing  A  snbfeqnent 

partner,  that,  "  for  and  notwithstanding  any  act  done  by  him,"  it  cUiue  in  a  deed 

should  be  lawful  &c,  without  any  let  &c.  by  him,  "  his  executors,"   f"  **>  diwolY- 
JO  *  "  ingy  incon- 

*^ —  iiatent  with  a 

The  Court  held,  that  the  former  part  of  the  clause,  being  inoon-  former,  majbe 

sistent  with  the  latter,  might  be  rejected;  and  that  a  breach,  there-  rejected. 

fore,  by  the  executor  having  received  sums,  &c.  was  well  assigned. 


ViCB  V.  Fleming,  H.  T.  1827.  Ex.     1  F.  f  J.  227. 

Defendant,  part  owner  and  managing  director  of  a  mine,  in-  whether  a 
finrned  defendant  that  he  had  sold  his  shares  to  others,  who  would  partner  has 
in  future  he  his  paymasters.  ceaaed  to  be  a 

The  CoaTt  held,  that  the  operation  of  such  notice  not  being  abso-  ^J^^|Jnfo*the 
lute  in  its  terms  was  altogether  a  question  for  the  jury,  whether  it  jory. 
amounted  to  a  notice  that  he  would  not  be  responsible  for  any 
goods  supplied;  and,  that  not  having  been  submitted  to  them,  a  new 
trial  granted.  ^__ 

Haet  v.  Alexander,  £.  T.  1837.  Ex.    2  If .  f  W.  484;  S.  C. 

7  C.^P.  746. 

A.,  B.,  AND  G.  were  bankers  at  Calcutta.     D.,  being  then  in  A  retiring nart- 
India,  deposited  money  with  them  in  1815;  he  came  to  England  in  ^^t  whoadver- 
1821.   In  1822,  C.  retired  from  the  firm,  and  announced  his  retire-  ^^^^^ 
meat  in  the  Gazette,  in  India.     In  1823  he  announced  himself  as  pUintiff  reads 
a  ctndidate  for  the  East  India  directory,  and  stated  his  retirement  the  paper,  ia 
from  the  firm  in  advertisements  in  newspapers  taken  in  at  a  reading  evidence  for  the 
room  to  which  D.  subscribed.    After  1822,  D.  executed  two  powers  |?^jjJJ  *°  ^^' 
of  attorney;  the  first  to  the  firm  in  Calcutta,  their  names  being 
an  mentioned  in  it,  and  C.'s  not  included;  the  second,  to  a  late 
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partner,  who  had  quitted  the  house  on  C.'s  retirem^t,  enahling 
him  to  receive  dividends  from  the  existing  firm.  D.  also  received 
his  account  annually,  from  1822  to  1833,  from  the  firm  at  Calcutta, 
during  which  years  the  rate  of  interest  varied  considerably.  The 
house  having  become  insolvent,  and  D.  having  sued  C.  alone  for  hia 
balance — 

The  Court  held,  that  this  was  evidence  to  go  to  the  jury  of  D.'s 
knowledge  of  C.'s  retirement,  and  of  his  adopting  the  new  firm  as 
his  debtors. 


After  dunola- 
tion  one  part- 
ner cannot  bind 
another*. 


unless  so  antho- 
rized  in  winding 
np  the  concern. 


Upon  dissolu- 
tion, taking  a 
bfll  from  one 
partner,  whe- 
ther a  dis- 
charge of  the 
other,  is  a 
question  for  the 
jnryf. 


Rathbone  v.  Drakeford,  H.  T.  1830.  C.  P.     6  Bing.  375. 

On  motion  to  set  aside  judgment  on  a  cognovit— 
The  Court  held,  that  after  a  partnership  has  been  dissolved,  one 
partner  cannot  bind  the  other  to  pay  costs  as  between  attorney  and 
cUent,  and  a  cognovit  signed  by  one  in  an  action  against  both  was 
therefore  set  aside.  

Smith  v.  Newton,  M.  T.  1838.  Ex.    4  If .  f  JF.  454. 

In  an  action  against  partners — 

The  Court  held,  where  the  concern  is  entirely  put  an  end  to,  and 
nothing  left  but  to  get  in  the  debts  and  settle  the  credits,  one  part- 
ner cannot  pledge  the  credit  of  the  others;  but  where  a  retiring  part- 
ner gave  a  general  authority  to  the  one  who  was  to  wind  up  the 
concern,  to  do  what  he  thought  proper  with  the  existing  secu- 
rities of  the  firm,  that  the  latter  might  indorse  bills  in  the  partner- 
ship's name,  and  it  was  not  necessary  that  such  authority  should  be 
by  deed  or  writing.  __^ 

Thompson  v.  Percival,  H.  T.  1834.  K.  B.    B  N.  ^  M.  167. 

J.  AND  C.  P.  were  in  partnership.  C.  P.  retires  from  the  firm, 
and  notice  is  put  into  the  Gazette  of  the  dissolution  of  the  partner- 
ship, and  that  J.  P.  would  continue  to  carry  on  the  business,  and  re- 
ceive and  pay  all  debts  of  the  firm.  The  plaintiffs,  who  were  creditors 
of  the  firm,  afterwards  applied  to  J.  P.  for  the  sum  due  to  them  for 
goods  sold  to  the  firm,  upon  which  occasion  they  were  told  that 
C.  P.  had  retired  from  the  business,  and  J.  P.  alone  was  responsible. 
The  plaintiffs  afterwards  drew  a  bill  for  the  amount  of  the  sum  due 
to  them  upon  J.  P.  alone. 

The  Court  held,  that  this  operated  in  satisfaction  of  the  joint 
debt,  and  amounted  to  a  discharge  of  C.  P.,  if  the  jury  should  think 
that  the  plaintiffs  agreed  to  accept  J.  P.  as  their  sole  debtor. 


*  In  an  action  against  two  defendants,  subsequent  to  the  dissolution  of  a  partner- 
ahip  which  had  existed  between  them,  on  a  bill  of  exchange  drawn  by  one  of  them  in 
the  name  of  himself  and  his  partners,  and  dated  prior  to  the  dissolution : — Held, 
that,  in  the  absence  of  evidence  to  the  contrary,  the  bill  must  be  taken  as  having 
been  drawn  on  the  day  it  bore  date,  so  that  both  the  defendants  were  liable,  (.^a- 
derson  v.  LewU,  £.  T.  1840,  C.  P.,  6  Bing.  N.  S.  296). 

t  If  A.  and  B.,  being  partners,  dissolve  partnership,  and  in  the  deed  of  diaso- 
lution  it  be  stipulated  that  A.  shall  receive  all  debts  due  to  the  firm,  and  after<- 
wards  C,  a  debtor  of  the  firm,  accept  a  bill  of  exchange  drawn  by  B.  for  th* 
amount  of  the  debt  due  to  the  firm : — Held,  that  this  stipulation  in  the  deed  of 
dissolution  is  no  defence  to  an  action  by  B.  against  C.  on  this  bill  of  exchange. 
(King  y.  SnUtk,  M.  T.  1829,  N.  P.,  4  C.  &  P.  108). 
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Belcher  4^.  Sikes,  E.  T.  1828.  K.  B.    S  B.  ^  C.  185. 

Two  parties  haying  been  long  engaged  in  contracts,  in  some  of  Under  the 
vliich  thej  had  been  separately  and  in  others  jointly  concerned,  but  words  "  to  re- 
in the  former  they  had  acted  as  agent  one  for  the  other,  and  by  a  deed  ^"^^^^^1^ 
of  dissolntion  and  assignment  by  one  to  the  other  it  appeared  to   ?!*»»  S?!I!I!!?* 
iUTe  been  clearly  intended  as  the  simplest  mode  of  settling  all  dis-  whether  joint  or 
pates,  that  they  should  be  considered  as  co-partners  in  all  contracts   separate,  may 
in  which  they  or  either  of  them  had  any  interest  whatsoerer;  and  ^  rocoTered. 
the  retiring  partner  assigned  "  all  the  title,  &c.  of  him,  of  and  in  the 
premises,"  and  power  was  given  by  the  partner  to  whom  such  inte- 
rest was  assigned  to  recover  debts,  &c.,  give  discharges,  &c. 

The  Court  held,  that  the  latter  was  entitled  to  recover  all  sums 
due  to  the  former  in  respect  of  any  joint  or  separate  contract  at  the 
time  of  the  execution  of  the  deed. 


White  v.  Ansdell,  H.  T.  1836.  Ex.     I  M.  ^  W.  348. 

Upon  an  agreement  for  dissolution  of  partnership,  the  stock  was  Under  a  plea 

to  be  left  in  the  hands  of  the  continuing  partner,  who  was  to  pay  that  plaintiff 

the  debts,  and  enter  into  a  bond  with  the  defendant  as  surety  to  J^j^^^jf. 

indemnify  the  plaintiff.     In  an  action  on  the  bond,  the  breach  as-  ^^  de^dant 

signed  was,  that  the  plaintiff  had  been  arrested  for  a  partnership  cannot  shew 

debt,  for  which  the  plaintiff  had  been  sued  with  the  continuing  that  the  bond 

pirtner;  the  defendant  pleaded  that  if  the  pbdntiff  had  been  damni-  was  conditional, 

c^  -i.  xi_  1-  !_•  J  i*    ix  «nd  that  the 

fled,  It  was  through  his  own  default.  plaintiff  had  not 

The  Court  held,  that  upon  such  plea  the  defendant  could  not  give  performed  hit 

in  eridence  that  the  bona  to  indemnify  was  made  conditional  upon  v^ 

an  adjustment  of  the  partnership  accounts,  and  that  the  plaintiff 

had  not  paid  over  a  balance  alleged  to  be  due,  nor  that  the  costs  of 

the  other  partner  defending  the  action  were  less  than  those  of  the 

plaintiff. 

Parts  mtaXL 


Kbx  v.  Hungerford  Market  Company,  M.  T.  1833.  K.  B. 

2N.^M.  340. 

A  GOMPANT,  authorized  to  purchase  and  take  down  houses  for  the    The  Party  Wall 
purposes  of  a  local  act,  had  purchased  that  adjoining  to  the  complain-    ^^y^^  ■"•" 
ant's,  and  in  pulling  it  down  found  that  the  party  wall  was  insuiii-    ^j^atute* 
cient,  and  thereupon  gave  the  usual  notice  and  certificate  required 
imder  the  Building  Act. 

The  Court  held,  that  the  latter  act  was  not  to  be  deemed  super- 
aeded  bj  the  local  act,  so  as  to  give  the  plaintiff  a  right  to  compen- 
sation in  respect  of  an  injury  sustained  under  the  local  act,  and  a 
mandamus  refused. 

*  An  aoeoant  of  the  ezpenaee  of  rebuilding  a  party  wall,  delivered  in  pursuance 
of  the  statute  of  the  14  Geo.  3,  c.  38,  s.  41,  containing  a  correct  statement  of  the 
^Qutity  of  brick-work  done  and  materials  allowed  for,  is  a  sufficient  account  aa 
nqoired  by  that  section,  although  it  also  contains  a  statement  of  the  prices  paid 
for  tile  hrick-work  and  allowed  for  the  materials,  which  exceed  the  prices  fixed  by 
the  statute,  and  a  demand  of  payment,  referring  to  that  account,  is  sufficient. 
(Anln^  T.  Barnard,  E.  T.  1827,  N.  P.,  1  M.  &  M.  71). 
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The  party  bene- 
ficially interest- 
ed is  to  contri- 
bute to  the 
Party  Wall  Act 
if  there  be  no 
wall  before ; 
reasonable  no- 
tice is  soffici- 
ent*. 


Collins  v.  Wilson.  H.  T.  1827.  C.  P.    4  Bin^.  553. 

At  the  time  of  the  plaintiff's  building  being  erected  the  adjoining 
ground  was  vacant,  of  which  the  defendant  subsequently  obtained  a 
lease,  which  he  afterwards  assigned  to  a  third  person,  reserving  an 
increased  rent,  and  who  erected  houses  thereon  attached  to  the 
plaintiff's — 

The  Court  held,  that  the  defendant  having  entitled  himself  to  the 
improved  rent  at  the  time  of  cutting  into  the  party  wall,  and  being 
immediately  benefited  thereby,  he  was  the  party  liable  to  contribute 
to  the  expense  of  the  whole,  under  14  Qeo,  3,  c.  73;  and  secondly, 
that  the  provision  as  to  giving  ten  days'  notice  did  not  apply  to  such 
a  case  where  at  the  time  there  was  no  adjoining  house  at  which  it 
could  be  left;  but  it  was  for  the  Court  to  say  what,  under  the  dr- 
cumstances,  would  be  reasonable  and  convenient  notice. 


The  ezecator 
or  administra- 


Thacker  v.  Wilson,  £.  T.  1835.  K.  B.    4  N.  ^  M.  658;  S.  C. 

3  Ad.  f  E.  142. 

In  an  action  against  an  administrator  for  the  moiety  of  the  ex- 
penses of  building  a  party  wall,  pursuant  to  the  directions  of  the 
tor  of  the  owner  Building  Act  (14  Geo.  3,  c.  78),  between  a  house  of  the  phiintiff,  in 
rent  k^ble^o  ^Qd<>°»  ^'^^  ^^  adjoining  house,  of  which  the  defendant  was  all4;ed 
contribute.         to  be  the  "  owner,  and  entitled  to  the  improved  rents.'' 

Per  Cur, — ^The  defendant  does  not  distinctly  deny  that  he  is  the 
owner  of  the  improved  rents,  nor  does  he  state  anv  facts  which  go 
to  shew  that  he  is  not  liable  as  owner;  but  he  stands  only  upon  his 
being  owner  as  administrator.  That,  we  think,  makes  no  difference 
at  all. 


But  the  owner 
of  the  improved 
rent  ia  not  en- 
titled to  com- 
pensation for 
the  nae  of  a 
party  wall  un- 
der U  Geo.  3. 


Williams  v.  Pocklington,  M.  T.  1837.  K.  B.  2  B.  ^  Ad.  878. 

In  an  action  to  recover  a  moiety  of  the  expenses  of  a  party  wall, 
it  appeared  that  the  plaintiff,  having  a  term  of  sixty-one  years,  let 
to  the  defendant  on  a  building  lease,  for  fifty-nine  years,  land  ad- 
joining to  his  house  at  an  improved  rent;  that  the  defendant  in 
building  made  use  of  the  wall  of  the  plaintiff's  house,  and  when  he 
had  completed  it,  also  let  it  at  a  further  improved  rent. 

The  Court  held,  that  the  plaintiff  was  the  owner  of  the  improved 
rent  within  the  statute  14  Geo.  3,  c.  78,  s.  41,  and  that  the  defend- 
ant was  not  liable  to  contribute  to  the  expenses  of  the  party  wall. 


A  party  intend- 
ing to  comply 


Pratt  v.  Hillman,  T.  T.  1825.  K.  B.    4  B.  ^  C.  269;  S.  C. 

6D.^R.  360. 

In  an  action  of  trespass  for  raising  a  party  wall,  whereby  &c.,  it 
appeared  that  the  plaintiff's  and  defendant's  houses  had  been  built 

*  A  tenant,  under  covenant  to  repair,  cannot  maintain  an  action  on  the  14  Geo. 
3,  c.  78,  (the  London  Building  Act),  against  his  landlord,  for  a  moiety  of  the 
expense  of  re- building  a  party  waU,  which,  being  out  of  repair,  the  tenant  palled 
down  and  rebnilt  at  the  joint  expenfte  of  himself  and  the  occupier  of  the  adjoining 
house,  to  whom  he  had  gi^en  the  notice  required  by  the  statute  in  his  landlord's 
name,  but  without  his  authority.  (Pizey  v.  Roaen,  H.  T.  1826,  N.  P.,  1  Ry.  & 
M.  357). 
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prerioos  to  the  act  14  Geo.  3,  c.  78,  and  that  the  defendant  intending  with  the  14 
to  comply  with  its  provisions  called  in  the  district  surveyor,  but  did  ^\^^'  ^®»** 
not,  in  fact,  comply  therewith.  ^  of  action*' 

The  CSoort  held,  that  he  was  nevertheless  entitled  to  the  protec-  ^,  ' 

tion  of  the  100th  section,  requiring  notice  of  action  to  be  given,  and 
that  it  should  be  commenced  within  three  calendar  months  from  the 
time  of  the  building.  _,.^ 

MuHPHY  V.  M'DERMirr,  T.  T.  1838.  Q.  B.  3N.^  P. 356;  S.  C. 

8^.^  J?.  138. 

In  an  action  of  trespass  for  prostrating  a  wall,  running  half  on  the  The  declaration 
knd  of  the  plaintiff,  and  half  on  that  of  the  defendant,  and  therefore  for  proetrating 
belonging  half  to  one  and  half  to  another.  ^Z^^!!^^  ' 

The  Gourt  held,  that  the  one  half  wall  is  the  abuttal  of  the  other  ^  ti^Tii^ttala. 
half  wall,  because  they  are,  in  law,  two  walls;  and  if  the  half  wall, 
in  respect  of  which  the  plaintiff  seeks  to  recover,  is  described  by 
abuttals,  which  are  appropriate  only  to  the  outer  wall,  his  action 
must  fail.  «_, 

Wells  ».  Ody,  E.  T.  1835.  Ex.  2  C,  Jtf.  f  22. 128;  S.  C.  3  D.  P.  C. 

799. 

In  trespass  for  building,  obstructing  lights,  &c.,  plea,  the  general  The  want  of  no« 
issue;  the  defendant  having  proved  that  the  wall  in  question  was  a  *«»  of  action  , 
party  fence-wall,  and  that  he  had  bon&  fide  made  the  erection  for  ^'^j^^T* 
heightening  it  according  to  the  act,  and  no  notice  of  action  accord-  nenl  iaaue*!* 
ing  to  14  Geo.  3,  c.  78,  s.  100— 

The  Court  held,  that  the  evidence  was  properly  received  under 
the  general  issue,  and  the  plaintiff  rightly  nonsuited. 

Wells  v.  Ody,  E.  T.  1836.  K.  B.     IM.^  W.  452;  S.  C.  7  C. 

^  P.  410. 

The  43rd  section  of  the  Building  Act,  (14  Geo.  3,  c.  78),  which  Case  or  trespass 
authorizes  the  raising  or  building  on  a  party  fence  wall,  does  not  ^«"  '"^  *"  *^- 
protect  a  party  from  responsibility  for  any  collateral  damage  result-  ^^JIJJ"^.  ^ 
ing  from  the  building  so  erected;  a  party  wall  was  heightened  in 
ML  conformity  with  the  directions  of  the  building  act,  but  the  win- 
dows of  an  adjoining  house  were  thereby  darkened. 

The  Court  held,  first,  that  an  action  was  maintainable  by  the  oc- 
cupier of  that  house;  and,  secondly,  that  the  forms  of  the  action 
might  be  trespass  or  case. 

*  Under  the  general  issue  given  by  statute  on  the  Building  Act : — Held,  that  it 
ws  competent  to  the  defen£uit,  notwithstanding  the  Rules  of  H.  T.,  5  Will.  4, 
to  dicw  that  the  injury  complained  of,  placing  bricks,  &c.  on  the  plaintiff's  wall, 
WIS  committed  in  rebuilding  a  party-widl,  under  the  provisions.  ( fVelli  ▼.  Ody, 
H.  T.  1835,  N.  P.,  7  C.  &  P.  22  :  S.  C.  2  C,  M.  &  R.  128).  The  BaUding  Act, 
14  Geo.  3,  c  78,  s.  100,  limits  actions  to  be  brought  within  three  calendar  months. 
A.  had  begun  to  build  a  party  wall,  partly  on  the  soil  of  B.,  more  than  three 
BNnthB  before  the  action,  but  had  not  completed  it  till  within  that  time : — Held, 
that  B.  might  reoorer  for  such  part  of  the  trespass  as  was  committed  within  the 
tine  limited ;  but  that,  if  nothing  had  been  done  within  the  three  months,  he 
BkBit  bring  ejectment    {Trotter  ▼.  Simpaon,  1831,  N.  P.  5  C.  &  P.  51). 

In  trespass  for  building  on  a  wall  claimed  by  plaintiff,  the  jury  having,  upon 
tfideooe  of  mutual  and  beneficial  occupation,  found  that  it  was  a  party  wall,  and 
a  Tordict  for  the  defendant,  the  Court  refused  a  new  trial.  The  plaintiff  was 
bound  to  establish  an  exclusive  right  of  possession ;  and,  if  the  wall  had  been 
bolt  before  the  Statute  of  Frauds,  an  interest  might  have  passed  therein  by  parol. 
(ffOfoAirev.  Si^ford,  M.  T.  1827,  K.  B.,  1 M.  &Ry.  404). 
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^atentis  Ux  fini^entions  ** 


I.  RELATIVE  TO  FOR  WHAT  PATENTS  MAY  BE 
GRANTED,  AND  REQUISITES  OF  THE  PA- 
TENT, p.  113. 

II.  RELATIVE  TO  THE  SPECIFICATION,  p.  115. 

m 

III.  RELATIVE  TO  THE  CONSTRUCTION,  p.  116. 

IV.  RELATIVE  TO  THE  AMENDMENT  OF,  p.  116. 

V.  RELATIVE  TO  CONTRACTS  BETWEEN  PATENTEES, 

p.  116. 

VI.  RELATIVE  TO  THE  LICENSE  TO  USE,  AND  MODE 

OF  ENFORCING  COMPENSATION  FOR  USE 
OF,  p.  117. 

VII.  RELATIVE  TO  THE  REMEDIES  FOR  AN  INFRINGE- 
MENT. 

(a)  Declaration,  p.  118. 

(b)  Pleas  and  notice  of  objection,  p.  118. 

(c)  Evidence,  p.  119. 
((Q  Witnesses,  p.  119. 
(e)  Costs,  p.  119. 

(/)  New  trial,  p.  120. 

*  By  5  &  6  Win.  4,  c.  83,  it  is  enacted,  that  any  penon  having  obCainecl  let- 
ters patent  for  any  invention  may  enter  a  disclaimer  of  any  part  en  liis  specSfien- 
tion  or  a  memorandnm  of  any  alteration  therein,  which,  when  filed,  is  to  be 
deemed  part  of  such  specification. 

See  2  Vict.  c.  13 ;  2  Vict.  c.  17.  And  by  5  &  6  Vict.  c.  100,  s.  7,  for  pre- 
venting the  piracy  of  registered  designs,  it  is  enacted,  "  That  during  the  ezistenoe 
of  any  snch  right  to  the  entire  or  partial  nse  of  any  snch  design,  no  person  diall 
do  or  cause  to  be  done  any  of  the  following  acts  with  regard  to  any  artidea  of 
mannfocture,  or  substances  in  respect  of  which  the  copyright  of  such  design  shall 
be  in  force,  without  the  license  or  consent  in  writing  of  the  registered  proprietor 
Uiereof  (that  is  to  say), 

'*  No  person  shall  apply  any  such  design,  or  any  fraudulent  imitation  thereof, 
for  the  purpose  of  sale,  to  the  ornamenting  of  any  article  of  manu£setnre,  or  dry 
substance,  artificial  or  natural,  or  partly  artificial  and  partly  natural : 

''  No  person  shall  publish,  sell,  or  expose  for  sale  any  article  of  manufacture,  or 
any  substance,  to  which  such  design,  or  any  fraudulent  imitation  thereof,  ahall 
have  been  so  applied,  after  having  received,  either  verbally,  in  writing,  or  other- 
wise from  any  soOrce  other  than  the  proprietor  of  such  design,  knowledge  that 
his  consent  has  not  been  given  to  such  application,  or  after  having  been  served 
with  or  had  left  at  his  premises  a  written  notice  signed  by  such  proprietor  or  bis 
•gent  to  the  same  effect." 

Sect.  8.  And  be  it  enacted,  '*  That  if  any  person  commit  any  soefa  act  he  ahsdl 
for  every  offence  forfeit  a  sum  not  less  than  five  pounds,  and  not  exceeding  thirtj 
pounds,  to  the  proprietor  of  the  design  in  respect  of  whose  ri^t  sndi  offence  haia 
been  committed,  and  such  proprietor  nay  recover  the  penalty  mentioned  ia  the 
statute." 
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I.  RELATIVE    TO    FOR    WHAT    PATENTS    MAY    BE 
GRANTED,  AND  REQUISITES  OF  THE  PATENT. 

Saunders  v.  Aston,  £.  T.  1832.  K.  B.    3  B.^"  M.  881. 

Tbb  specification  stated  the  improyement  to  consist  in  "  the  sub-   The  inTontion 
stitution  of  a  flexible  material  in  the  place  of  metal  shanks  or  but-  "^^^  ^  Jiem^. 
tons,"  and  it  appeared  that  neither  the  button  nor  flexible  shank 
were  new,  although  the  mode  of  connecting  them  by  a  toothed 
eolet  was  so,  tmt  the  latter  was  no  where  statei  as  the  object  of  in- 
dention. 

The  Court  held,  that  the  claim  to  the  patent  could  not  be  sup- 
ported. ^_____^ 

Kit  r.  Marshall,  E.  T.  1839.  C.  P.     5  Blng.  N.  S.  492;  S.  C. 

7  Scott,  548. 

Thk  specification  stated  the  iuvention  to  consist  of  new  ma-  The  mere  ap- 
cbioerj  for  macerating  flax  and  other  similar  fibrous  substances,  pli»tion  of 
prerious  to  drawing  and  spinning  it,  which  is  called  the  preparing  chined  uTnot 
of  it,  and  also  for  improved  machinery  for  spinning  the  same  after  fuificieat. 
hniag  been  so  prepared;  and  the  patentee  said  that  he  pkced  the 
drawing  rollers  only  two  and  a  half  inches  ^m  the  retaining  rollers, 
and  that  this  constituted  the  principal  improvement  in  the  said  spin- 
ning machinery,  and  stated  the  extent  of  his  own  invention  in  r»- 
speet  of  improved  machinery  for  spinning  flax  to  be  the  placing  of 
the  letaiBing  rollers  and  the  drawing  rollers  nearer  t6  Mch  other 
than  they  had  ever  before  been  placed,  i.  e.  within  two  and  a  half 
indies  of  each  other. 

The  Court  held,  that  a  patent  oonld  not  be  taken  out  for  placing 
the  retaining  and  drawing  rollers  of  the  machine  within  sunah  dis- 
tance of  each  other,  the  machine  being  well  known  and  in  use 
before.  

Lkwis  v.  MARLtNG,  M.  T.  1829.  K.  B.     10  B.  f  C.  22;  S.  C. 

4  C.  f  P.  52. 

In  an  action  for  infringement  of  a  patent,  the  patentees  claimed  A  new  inven- 
that  they  were  the  inventors  of  a  machine  for  shearing  doth  from  tion  ib  that 
list  to  list,  by  means  of  a  rotary  cutter.     It  was  proved  that  the  J^brought* 
idea  could  be  extracted  from  the  specification  of  an  okier  patent;  that  i^^  puhUo  vie. 
s  specification  of  it  had  been  received  from  America,  and  shewn  to 
sereral  persons;  that  a  model  of  such  a  machine  had  been  in  Eng- 
land before  this  patent,  and  seen  by  several  persons,  but  no  machine 

*  If  te  ■hearing  of  doth  from  &t  to  lirt  by  Awn  be  known,  and  the  ahear* 
l^it  Smn  end  to  <end  by  meaaa  of  rotary  cutten  be  also  known,  and  a  person 
eooilnet  a  Mafthkie  to  ahear  from  liat  to  Uit  by  meana  of  rotary  cnttera,  thia  Is 
a  nev  invention,  and  will  entitie  the  inTentor  to  aecare  hia  monopoly  for  it.  {Lewit 
r.  2>aetf ,  M.  T.  1829,  N.  P.,  3  C.  &  P.  502).  Bat  where  a  patent  waa  granted 
fcr  amaddne  to  aharpen  knives  and  adaaora,  and  in  the  apedfication  thia  waa  di» 
Mrtel  to  be  done  by  paaahig  their  edgea  backward  and  forward  in  an  angtxUnr 
tea  by  the  inteiaection  of  two  cireolar  filea ;  and  in  the  apeciScation  it  waa  also 
■tated  that  other  materials  ought  to  be  used  according  to  the  delicacy  of  the  edge : 
it  was  proved,  that,  for  aciasors,  there  onght  to  be  one  drcular  file  and  a  smooth 
■v&oe ;  bat  that  two  TurVey  stonea  might  also  sacoeed : — Held,  that  the  sped- 
ficBtion  waa  bad,  as  it  ndther  directed  the  machinei  for  iciaaora  to  be  made  with 
IMey  atonea,  nor  to  be  made  with  one  ctrcilar  file  and  a  amooth  aar&oe.  (Fe/- 
<M  V.  Greaweg,  £.  T.  1829,  N.  P.,  3  C.  &  P.  61L  Sbe  Mr.  Godson's  vahiabls 
practical  treatlae  on  this  subject). 

VOL.  ▼.  I 
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had  been  made  from  it;  and  also,  that  a  similar  machine  had  been 
made  and  used  for  a  yery  short  period  a  long  time  ago. 

The  Court  held,  that  these  circumstances  did  not  amoont  to  a 
publication,  and  consequently  that  the  patent  was  valid. 


Morgan  v.  Seaward,  T.  T.  1837.  Ex.  2  M.  ^  W.  143. 
Nor  iB  allowing  The  plaintiff,  afterwards  the  lessee  of  a  patent  for  an  improve- 
^  ^^A^  ^  t  ment,  had  one  of  the  machines  made  at  his  own  manufactory  and  at 
of  apatenTa^  his  own  expense,  but  under  the  direction  of  the  patentee  and  under 
pubUntion  AQ  injunction  of  secrecy,  which  was  taken  abroad  and  used  in  a  con- 
which  AToidf  it.  cem  of  which  the  plaintiff  was  a  proprietor  and  principal  manager. 

The  Court  held  this  not  to  be  such  a  publication  as  to  avoid  the 
patent  for  the  invention.  If  a  patent  be  for  several  improvementa, 
and  the  jury  find  one  not  to  be  so,  the  patent  is  void  altogether. 


MiNTER  V.  Wells,  M.  T.  1834.  Ex.     I  C,  M.  ^  B.  505;  S.  C. 

5  Tyrw.  163. 

A  patent  can.  In  an  action  for  infringing  a  patent,  it  appeared  that  the  patentee 
not  be  for  a  stated,  in  his  specification,  that  his  "  invention  consisted  in  the 
mere  principle,   ^pptication  of  a  self-adjusting  leverage  to  the  back  and  seat  of  a 

chair,  whereby  the  weight  in  the  seat  acts  as  a  counterbalance  to 
the  pressure  against  the  back  of  such  chair,  as  described,"  having 
previously  described  the  nature  of  such  leverage,  and  how  it  was  to 
be  applied. 

The  Court  held,  that  it  was  not  a  claim  for  a  mere  principle,  but 
for  a  combination  carrying  that  principle  into  effect,  and,  therefore, 
that  the  patent  was  vedid.       ____ 

Minter  v.  Mower,  E.  T.  1837.  K.  B.     I  N.  ^  P.  595. 

If  a  patent  be  A  PATENTEE  claimed,  in  general  terms,  the  application  of  a  prin- 
fbr  an  improTe-  ciple  to  produce  a  mechanical  effect,  and  it  was  proved  that  another 
mnstnot^did  pcraon  had  previously  apphed  the  same  principle  to  produce  the 
to  be  an  in-  9tane  effect,  but  with  different  machinery,  and  the  plaintiff's  was  a 
Tention.  mere  improvement. 

The  Court  held,  that  the  patent  could  not  be  supported,  as  the 
claim  was  too  large.  __.^ 

Cornish  ».  Keane,  E.  T.  1837.  C.  P.    3  Binff.  N.  8.  570;  S.  C. 

4  Scott,  337. 

An  unprove-  Case,  by  a  patentee,  and  the  assignee  of  part  of  his  interest,  for 

meot  in  mann-    ^^  infringement  of  a  patent  "  for  a  certain  improvement  or  improve- 
<i  ehsHc  fit.       ments  in  the  making  or  manufacturing  of  elastic  goods  and  fabrics, 
brics'^maybe    applicable  to  various  useful  purposes."     It  appeared  that  the  im- 
the  sabject  of  a  provement  consisted  in  the  placing  of  elastic  threads  or  strands  of 
patent.  India  rubber,  previously  covered  by  filaments  wound  round  them 

alternately,  side  by  side  with  yarns  of  cotton,  as  a  warp,  and  com- 
bining them  by  means  of  a  weft  when  in  extreme  tension,  and  de- 
prived of  their  elasticity,  thereby  producing  a  new  fabric,  of  limited 
elasticity. 

The  Court  held  it  to  be  entitled  to  the  protection  of  a  patent, 
although  the  materials  thus  combined  were  before  known  ana  used. 
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II.  RELATIVE  TO  THE  SPECIFICATION. 

CxossLET  V.  Beykrlet,  H.  T.  1829.  K.  B.     9  ^.  ^  C.  63;  8.  G. 
IM.^M.  283;  S.  C.  3  C.  ^  P.  513. 

This  was  an  action  on  the  case  for  the  infringement  of  a  patent  A  patentee 

ibr  making  an  improYcd  gas  apparatus.  ^^^^^  ^^ 

Per  Cur. — A  patentee  is  bound  to  state  in  his  specification  any  Jj^yi^proTe- 

Uitter  which  has  occurred  to  him  between  the  date  of  the  patent  jg^^<^  at  any 

tnd  the  inrolling  of  the  specification,  the  making  known  of  which  time  before  in- 

wiD  tend  to  efiect  the  desired  object  with  greater  facility.  rolmcnt. 


Liwis  0.  Marling,  M.  T.  1829.    K.  B.     10  B.  ^  C.  22;  S.  C. 

4  C.^P.52. 

The  patentees  of  a  shearing  machine  claimed  in  their  specifica-  An  useless  in- 
tion  four  things,  amongst  which  was  a  brush  for  raising  the  wool  of  8?™***®"?/*^ 
the  doth.     It  was  proved  that  the  brush  had  only  been  used  once  ^^^^ 
bj  the  patentees  themselves,  and  that  they  had  not  sold  one  with  a 
brash,  and  that  as  to  some  cloth  it  was  entirely  useless. 

The  Court  held,  that,  inasmuch  as  the  brush  had  not  been 
daimed  as  essential,  the  mention  of  it  in  the  specification  did  not 
affect  the  patent,  fo^  that  every  substantive  part  of  a  patent  need 
not  be  nseral,  although  every  part  claimed  must  be  new. 


Bloxam  v.  Elsee,  H.  T.  1827.  K.  B.     6  B.  ^  C.  169. 

The  representation  of  the  party,  stated  in  the  former  patent,  was  A  varianoe  as 
of  a  machine  for  making  paper  of  certain  width  and  length,  and  to  the  time  of 
fiom  the  evidence  it  appeared  that  the  party  was  not  possessed  of  Sj^''^*''  ^^  " 
my  machine  capable  of  making  it  of  the  width  stated,  thou;<h  at  a 
Ida  period  he  had  invented  such  a  method  as,  if  applied  to  the  ma- 
diine,  would  effect  it,  and  which  was  properly  set  forth  in  the  sub- 
sequent grant. 

The  Court  held,  that  the  objection  as  to  the  time  in  the  first 
grant  was  fatal. 

BiRosNB  V.  Faieie,  T.  T.  1835.  Ex.     2  C,  M.  ^  R.  476;  S.  C. 

5  TVrw.  393. 

In  an  action  for  infringing  a  patent  for  improvements  in  refining  The  spectfica- 
ngar,  &c.,  the  specification  stating  it  to  be  by  means  of  charcoal  tion  mast  de- 
fiwm  the  distillation  of  bituminous  schistus  alone  or  with  animal  *^^^  ****  *J- 
diarooal,  or  with  the  latter  alone,  and  describing  the  filter  made  the  patentee  is 
bj  soch  charcoal,  su^;esting  that  it  would  be  convenient  before  boond  to  shew 
cuiionizatian  to  separate  the  sulphuret  of  iron  mixed  with  it.  that  an  article 

The  Conrt  held,  1st,  that  the  specification  sufficiently  described  ?»edianotin- 
the  invention ;  and  2ndly,  that  the  sulphuret  being  combined  with  1'*"®'"*' 
^  schistus  obtained  in  this  country,  and  not  shewn  to  be  not  in- 
pnioas  in  the  process  of  discolouration,  the  patentee  was  bound  to 
prove  that  it  was  injurious,  or  that  the  schistus  might  be  purified 
^hnn  it  by  persons  ordinarily  skilled,  or  that,  as  found  in  this  country, 
it  was  not  injurioos. 

I  2 


116  PATfiNTft^-^C^Irwte  M^een  PaUnteeB. 


m.  RELATIVE  TO  THE  COiNSTRiJCTiON  OF. 

Hallett  9.  Hagui^  T.  T.  1831.    K.  B.    2  B.  ^Jd.  370. 
In  oonstrning         The  patentee  Aid  noft  daim  as  Ms  invention  the  piinciple,  but  the 
wiMs^MMBB     *PP*™*^  ^7  '^l^ch  he  ma  enabled  to  eTi^rate  iiuda  and  eolntloiis 
adofited  naybt  ^.^  ^  ^^^  temperature;  and  the  specification  declared  that  his  infen* 
ttkM  u  one       tion  consisted  in  ferdng,  by  means  of  bellows  or  other  bbwiiig 

apparatus,  air  in  a  hot  or  cold  state  through  the  li4|md  t«  %e  «««po* 
porated,  and  then  added,  "  and  this  I  do  by  means  of  pipes,"  do- 
scribed  as  descending  perpendicularly  into  the  tiqiiid  to  the  botton 
of  the  vessel  from  a  horizontal  one  near  the  surface. 

The  Court  held,  that  the  whole  must  be  taken  as  one  entire 
sentence,  and  that  it  amounted  to  an  allegation  of  the  method  of 
forcing  the  air  through  the  liquid,  and  was  perfectly  distinct  tram 
a  former  apparatus,  consisting  of  a  perforated  coiled  pipe  or  cul- 
lender lying  at  the  bottom  of  the  vessel  communicating  with  the 
blowing  apparatus.  ____ 


RussEL  c.  Cowley,  H.  T.  1835.  Ex.     \  C^  M.  ^  R.  864. 

And  the  Govt  The  invention  claimed  by  a  former  patentee  was  of  a  mode  of 
""7  !|^?[_J^?f  mamifacturing  gas  and  other  tubes  by  drawing  them  through  rollers» 
me^raed  wu  ^^^S»  ^  maundril  in  the  coarse  of  the  operation;  md  a  later  patent 
not  to  be  nied.   claimed  the  invention  of  mann&otiinng  them  by  drawing  them 

through  fixed  dies  or  holes^  and  was  silent  as  to  the  use  of  a  naon- 

dril. 
The  Court,  upon  the-  whole  of  the  specification,  inferring  that  the 

Inaundril  was  not  to  be  used,  held  the  latter  patent  good  as  limited 

to  the  Welding  of  tubes  without  the  use  of  internal  support. 


IV.  RELATIVE  TO  THE  AMENDMENT  OF*. 


V.  RELATIVE  TO  CONTRACTS  BETWEEN  PATENTEES. 

Chanter  v.  Leese,  M.  T.  1838.    Ex.     4  M.  f  IT.  295^  S.  C. 

in  error,  bM.^W.  698. 

In  an  action  on  A  DECLARATION  in  assumpsit  stated,  that  by  a  memorandum  of 
ffy^yjy-  an  agreement  between  the  plaintiff  of  the  one  part,  and  the  defend- 
^^^liS^lSr  ^^  ^^  ^^^  ®^^*'^'  *^^'  reciting,  that,  by  a  certain  other  agreement 
nukv  pleM  tbit  previously  made  between  the  plaintiff  and  one  of  the  defendants,  the 
fli6  inteiffion  plaintiff  did  agree  with  the  defendant  for  the  sale  of  Wit^y^s  Patent 
^^^  ii^L?^'  Pumace;  and  that  the  plaintiff  had  since  obtained  letters  patent 
2*™****    for  an  improvement  in  furnaces;  and  that  the  plaintiff  and  one 

M'Curdy  had  obtained  a  patent  for  an  improyement  ia  generating 


^  'twere  the  patentee  of  a  patent  originally  void  entered  a  diaclaimer  and 
ueHnorandnm  of  alteration  of  part  of  the  specification  nnder  5^6  Will.  4, 
«.  8ft  {oMU.p,  112)  :— 'Held,  that  theaet  was  not  retrospective,  so  as  to  enable  him 
to  maintain  an  aotion  for  the  infringement  pret^ns  to  the  time'Of  sveh  ameodoient. 
{Perry  i.  Skinner,  T.  T.  1837,  Ex.,  2  M.  &  W.  471). 
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itetiot  and  (ike  pl»i«tiff  and  pBie  IngMmt  •  patcni  for  a  mttallio 
wheel  and  revolying  axle;  and  that  th^.  plaintiff  waa  aoldy  ia* 
teitated  in  a  patent  for  a  new  loode  of  abatracting  heat  from  ateam. 
Tipoor,  or  other  fluida;  and  tha^  th/e  pUatiff  aad  one  6wy  had 
obtained  a  patent  for  a«  io^roved  iiirxiaee  ikpplicable  to  locomo* 
tire  engines:  it  was  agreed  between  the  parties  that  it  should 
be  lawful  for  the  defendants  exclusively  to  use,  &c.,  any  or  all  tba 
aforesaid  pateijit  inventions  within  certain  specified  districts,  upon 
this,  among  other  considerations,  that  the  defendants  should  pay  to 
&e  plaint^  400/.  a  year  during  the  existence  of  the  said  agree- 
Bient.  Breach,  non-payment.  Reaa,  as  to  the  patent  ioit  the  said 
lapposed  improvemeat  in  furnaces,  (^ter  stajbiug  the  patent),  that 
it  was  not  a  new  inveation,  and  that  it  waa  not  invented  or 
ftnod  out  by  the  plaintiff  as  in  the  said  letters  patent  mentioned. 
On  special  demurrer— 

Vm  Cowt  held,  that  1^  plea  impeaching  that  part  of  the  con- 
sideration only  was  a  good  plea  to  avoid  the  whole  contract,  as  ft 
£d  not  appear  by  the  declaration  that  the  defendants  ever  enjoyed 
any  part  of  the  patents  which  were  the  consideration  for  their  agrees 
ing  to  pay  400/.  a  year  to  the  plaintiff,  or  that  that  sum  coidd  in 
any  way  be  apportioned  amongst  the  different  patents  which  he 
might  have  had.  

Eloib  v.  Webster,  M.  T.  1839.  Ex.    b  M.  fy  W.  518. 

The  defendant,  the  inventor  of  a  machine,  but  wanting  capital  to  A  purtnenhip 
cany  it  into  execution,  applied  to  the  plaintiff  for  the  advance  of  ^  *  patant 
a  snm,  which  by  an  agreement  he  expressly^  promised  to  re-pay;   jjj^^^'^ 
and  that,  if  the  invention  succeeded  and  became  in  general  use,,  the  is  to  be  retam- 
phintiff  should  be  entided  to  one-thiid  of  the  profit.     In  an  action  ed  if  no  promts, 
to  recover  the  money  advanoedr— 

The  Court  held,  that  the  express  promise  to  pay  the  specified 
prevented  its  constttutiag  any  part  of  the  partnerah^  fimd. 


VI.  RELATIVE  TO  THE  LICENSE  TO  USE^  AND  MODE 
OF  £NFOSCINQ  COMPENSATION  FOR  USE  OF. 

PROTHEaoB  V.  Mat,  H.  T.  1840.  Es.    5  3f .  ^  W.  675. 

Cm  a  case  sent  from  tiio  Yice-ChanoeDor-r?-  v^^  ^^^^  ^ 

The  CoiHTt  held,  that  a  patent  vested  in  twelve  persons  waa  not  the  «zekiiife 

invalidated  by  the  grant  of  an  exclusive  lioenae  to  uae  it;  a^d  the  yue  of  a  patept 

oanber  of  persons  in  whom  such  license  is  vested,  whether  exdu-  ^^^gj^d^docs 

nvely  or  not,  is  wholly  immaterial  to  the  validity  of  the  patent;  not  invaliiUte 

neither  vronld  the  letters  patent  be  invalidated  though  the  mstricts  the  piteat. 
covered  by  the  lionise  included  the  extent  of  the  patents. 


BowvAw  V.  Taylor,  M.  T.  1834.  K.  B.    AN.^M.  264;  8.  C. 

2  Ad.  f  E.  278. 

The  dedaration  in  covenant  alleged  a  deed,  by  which  the  plaintiff  Under  a  cove- 
granted  to  the  defendant  a  license  to  use  certain  looms,  by  which  n'^'t  lioendng 
deed  it  waa  recited  that  the  plaintiff  had  invented  certain  improve-  the  i«e  of  apa- 
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tent,  the  de- 
fendant is 
estopped  from 
dispating  the 
invention. 


FATESTS^Remediea/ar  InfiringemenU 

ments,  &c.,  in  power-looms,  and  had  obtained  letters  patent,  and 
caused  a  specimen  to  be  inrolled. 

The  Court  held,  that  the  defendant  was  estopped  from  pleading^ 
that  the  plaintiff  was  not  the  inventor,  that  it  was  not  a  new  inven- 
tion, and  that  no  specification  had  been  inrolled. 


Where  the 
King's  officers 
in  a  dock -yard 
were  instructed 
as  to  a  patent 
without  con- 
tract for  remu- 
neration, no 
mandamus  lies 
to  enforce  com- 
pensation. 


Pkrring,  Ex  parte,  T.  T.  1837.  K.  B.     5  D.  P.  C.  750;  8.  C. 
^N.^M.  472;  S.  C.  4  Ad.  $•  E.  949. 

In  a  patent  for  an  invention,  it  is  stipulated  that  the  pateatee 
shall  supply,  for  his  Majesty's  service,  so  much  of  the  invented 
articles  as  shall  be  required,  at  such  reasonable  prices  and  terms  u 
shall  be  settled  for  that  purpose  by  the  Admiralty.  The  patentee 
allows  the  article  to  be  made  at  the  royal  dock-yards,  and,  at  the 
request  of  the  Navy  Board,  gives  instructions  for  the  guidance  of 
the  smiths  there,  without  stipulating  for  any  recompense  for  the 
use  of  the  patent.     On  motion  for  a  mandamus — 

The  Court  held,  that  it  does  not  lie  to  the  Admiralty  to  fix  a 
price  to  be  paid  to  the  patentee. 


in  an  action 
for  infringe- 
ment, the  de- 
claration must 
follow  the 
words  of  the 
patent. 


VII.  RELATIVE  TO  THE  REMEDIES  FOR  AN  INFRINGE- 
MENT*. 

(a)  Declaration. 

MiNTER  V.  Williams,  M.  T.  1835.  K.  B.    5  N.  ^  M.  647; 

S.C.AAd.^E.2^\. 

The  terms  of  the  patent  granted  the  plaintiff  the  sole  right  **  to 
make,  use,  exercise,  and  Tend,"  and  that  no  others  should  *'*  make^ 
use,  or  put  in  practice,"  &c.— 

The  Court  held,  that  a  count  in  an  action  for  infringement, 
alleging  that  the  defendant  wrongfully  did  **  expose  to  sale"  ftc., 
was  bad  on  general  demurrer. 


(6)  Pleas,  and  notice  of  objections.    See  5  &  6  Will.  4, 

c.  83,  s.  4« 

Fisher  v.  Hewitt,  T.  T.  1838.  C.  P.     6  D.  P.  C.  739;  S,  C. 
4  Bing.  N.  8.  706;  S.  C.  6  Seoit,  587. 

The  defendant        In  case  for  infringing  a  patent,  plea,  inter  alia,  that  the  improTe* 

may  plead  that    ments,  or  some  of  them,  were  in  use  long  before. 

the  improve.  ij^g  q^^,^  j^eld,  that,  under  5  &  6  Will.  4,  c.  83,  s.  4,  it  was  in- 

*  A.  being  patentee  of  an  engine,  B.  bought  a  license  of  him  to  erect  it  in 
Cornwall  only.  C,  by  agency  of  Brown,  contracted  with  **  A.  &  Co.*'  to  erect 
inch  an  engine  in  Cambridgeshire,  A.  telling  C.  that  B.  and  D.  were  his  partnert. 
Daring  the  building  of  the  Cambridgeshire  engine,  B.  frequently  came  to  inquire 
how  it  went  on,  and  when  it  would  be  finbhed.  After  the  engine  had  fiuled  in 
its  object,  C,  previous  to  suing  D.  and  B.,  inquired  from  B.  if  A.  had  been  oor- 
bect  in  declaring  that  B.  and  D.  were  his  partners,  to  which  he  answered  that 
he  had ;  he  then  sued  D.  and  B.  The  jury  having  found  a  verdict  for  the  defend- 
ants, on  the  ground  that  B.  was  not  a  partner,  the  Court  refused  to  set  it  aside, 
and  grant  a  new  trial.  {Bidgway  v.  PAt7i>,  M.  T.  1834,  Ex.,  1 C,  M.  &  R.  415  \ 
S.  C.  5  Tyrw.  131). 
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tended  defendant  should  give  an  honest  statement  of  the  ohjections  ment  was  in 
on  which  he  meant  to  rely,  and  that  he  mnst  state  with  precision  ?"!j^M®"' 
what  they  are;  and,  where  as  general  as  the  plea,  a  rule  absolute  .^^  a  neciiic 
granted  for  further  and  better  particulars.  particvilar*. 


(c)   EVIDBNCB. 


Stkx8  v.  Sykes,  M.  T.  1824.  K.  B.     3  B.  ^  C.  541;  S.  C.  5  D. 

f  R.  292. 

In  an  action  on  the  case,  it  appeared  that  the  plaintiffs,  failing  Proofof  apar- 

in  supporting  a  patent,  continued  to  mark  their  goods  with  the  ty'sseUing 

words  •*  Sykes's  patent,**  to  distinguish  them  as  their  manufacture,  *°®*^  ®^  ™ 

and  the  defendants  had  stamped  their  own  goods,  of  an  inferior  ^i^^|['^j^ 

description,  with  a  mark  resembling  as  nearly  as  possible  that  used  resembling  the 

fay  the  plaintiffs;   and  although  the  defendants  did  not  sell  such  plaintiirs, 

g^s  as  of  the  plaintiff's  manufacture,  yet  the  retail  dealers  did.  proves  a  deda- 

The  Coinrt  held,  that  the  allegation  in  the  declaration,  that  the  |^g^|[  7f^ 

defendants  marked  and  sold  the  goods  "  as  and  for"  goods  manu-  and  for"  the 

fitttnred  bj  the  plaintiffs,  was  substantially  supported  by  the  evi-  plaintiiTs. 
denoe. 


(d)   WiTNESSBSf . 

(e)  CosTS^. 

*  To  an  action  for  the  infringement  of  a  patent  for  certain  improrements  in  a 
cdniolet,  Ibree  pl^as  were  pleaded :  Ist,  the  general  issue ;  2nd,  that  the  alleged 
improvements  were  not  new ;  and,  3rd,  that  Uie  plaintiffs  were  not  the  true  and 
fint  inTentors  of  the  improYement:^Held,  that,  on  this  state  of  the  pleadings, 
it  could  not  be  contended  that  the  patent  was  illegal,  as  being  a  monopoly;  also, 
that  thoimh  all  the  improvements  claimed  must  be  shewn  to  be  new,  yet  it  need 
not  be  shewn  that  the  defendants  cabriolet  was  an  imitation  of  the  whole  of  them, 
but  an  imitation  of  one  was  sufficient  to  maintain  the  action.  {Gilleti  ▼.  WUby, 
M.  T.  1839,  N.  P.,  9  C.  &  P.  334). 

Under  the  New  Patent  Act,  (5  &  6  Will.  4,  c.  83),  the  Conrt  has  the  power 
to  Older  amended  particulars  of  objections,  intended  to  be  urged  by  the  defendant 
St  the  trial,  to  be  delirered;  but  semble,  tiiat,  when  the  defendant  has  in  his  first 
notice  allqjed  the  inrention  to  be  old  at  the  time  of  granting  the  letters  patent, 
sad  to  hare  been  osed  by  J.  H.  M.,  and  divers  other  persons,  it  cannot  require 
tile  names,  addresses,  and  descriptions  of  the  persons  intended  to  be  called  at  the 
trisL  (AiteoisT.  Maekenxie,  M.  T.  1837,  C.  P.,  6  D.  P.  C.  215 ;  8.  C.  4  Bing. 
N.  S.  127). 


t  In  cane  for  the  infringement  of  a  patent,  a  purchaser  of  a  license  to  use  the 
patent  is  n  competent  witness  for  the  plaintiff.  {De  Rosne  v.  Fairlie,  H.  T.  1835, 
N.  P.,  1 M.  &  Rob.  457).  On  sd.  fa. ,  to  repeal  a  patent  for  a  machine,  on  the  ground 
that  it  is  not  new,  yon  may,  to  prove  tnat,  put  into  the  hand  of  a  witness,  who 
bad  oonstmcrted  a  machine  for  the  same  purposes,  a  drawing  not  made  by  faim- 
■If,  and  ask  him  whether  he  has  such  a  recollection  of  the  machine  he  made  as 
to  be  able  to  say  that  that  is  a  correct  drawing  of  it.  (Roe  v.  Hodden^  M.  T. 
1826,  N.  P.,  2  C.  &  P.  184). 

t  The  6  &  6  Will.  4,  c.  63,  s.  5,  does  not  affect  the  mode  of  taxation  directed 
by  Eule  H.  T.  2  Will.  4,  s.  74;  therefore,  where,  in  an  action  for  the  infringe- 
BMnt  of  a  patent,  tike  defendant  obtained  a  verdict  on  one  issue,  which  covered 
the  whole  cause:—  Held,  that  he  was  entitied  to  the  costs  of  that  issue,  and  the 
general  coats  of  the  cause,  subject  to  tiie  deduction  in  respect  of  the  issues  found 
far  tiie  pontiff.   (XmcAs  v.  Ha^iie,  T.  T.  1839,  Ex.,  7  D.  P.  C.  495;  S.  C. 
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Hayworth  v.  Hardcabtle,  T.  T.  1834.  C.  P.     1  Bi)iff.N.S. 

182;  S.  C.  4  3f.  f  Scott,  448. 

If  the  jury  find       In  an  action  against  the  defendant  for  an  invasion  of  the  patent 

the  invwition      for  certain  machinery^  adapted  to  facilitate  the  operation  of  drying 

M^Le^  tSh      calicoes,  muslins,  &c.,  the  jury,  without  going  the  whole  length  of  the 

'      plaintiff's  claim,  found  that  the  invention  was  useful  on  the  whole, 

but  that  the  machine  was  not  useful  in  some  cases,  (or  taking  up 

clothes,  &c« 

The  Court  held,  that  such  finding  did  not  vitiate,  and  leinsed  a 
new  triaL  

Hayworth  r.  Hardcastls,  H.  T.  1834.  C.  P.    10  Bin^Wi 

S.  C.  4  If.  f  Seott,  448. 

but  kL  fiu  C^  ft  scire  facias — 

peodl^,  na  1^  Court  said,  if  a  writ  of  scire  facias  is  sued  out  ^nt  not 

Shq^  a'nde     ^^^)  ^r  the  purpose  of  repecding  a  patent,  after  a  rule  nisi  is 
for  a  new  trial,    obtained  for  a  new  trial,  or  entering  a  nonsuit  in  an  actiom  for  the 

infringement  of  the  patent,  they  will  not  enlarge  the  time  of  shew- 
ing cause  until  afler  the  tidal  of  the  action  of  scire  facias. 


^Kttptt* 


I.  RELATIVE  TO  SUING  IN  FORMA  PAUPERIS. 

(a)    As  TO   CIVIL   FR0CKKDING8,  p.  129. 
(fi)   As  TO   CRIMINAL   PROCESDINGS. 

1.  IwKctmeut^,  p.  121. 

2.  In/brmation,  p.  12 1» 

II.  RELATIVE  TO  DISPAUPERING,  p.  121. 

III.  RELATIVE  TO  COSTS,  p.  122. 

IV.  RELATIVE  TO  STAYING  PROCEEDINGS  IN  ACTIONS 

BY,  p.  122. 

I.  RELATIVE  TO  SUING  IN  FORMA  PAUPEKI8. 

(a)   As  TO   CIVIL    PROCEEDINGS. 

LoYEWELL  P.  Curtis,  E.  T.  1839.  Ex.    5  M.  ^  TT.  158. 

It  bn  been  held      The  order  for  admission  to  sue  in  form&  pauperis  was  made  after 

^at  ^e  admis-  ^^i^^  commencement  of  the  suit. 

prape^^^b^       The  Court  held  it  irregular,  and  that  the  plaintiff  must  elect  to  be 

obtained  before  dispaupered,  or  to  find  security  for  costs. 

writ  ianied'i'r 

*  The  Court  will  not  allow  a  party  to  prosecute  in  tiie  King's  Bendi  hi  formft 
pauperis  on  the  common  aflldant  of  poTcr^i  but  special  grounds  moat  be  laid 
for  such  an  application.    (Rejt  y.  Wiikim,  H.  T.  1833,  B.  C,  1  D.  P.  C.  636). 

The  application  to  sue  in  formA  pauperis,  and  by  his  prochein  amy,  may  be 
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CifiT  9.  ToHLiN,  M.  T.  1840.  Ex.    7  M.  1^  W.  189;  8.  C. 

8  D.  P.  C.  892. 

Aftie  plea  of  payment  of  money  into  Court  in  an  action  of  as-  Bat  it  hu  linoe 

inm|»it»  the  plaintiff  obtained  an  order  to  sue  in  formft  pauperis.  ^'^^  ^d  that 

The  money  was  thereupon  ordered  to  remain  in  Court  till  after  the  l^^t^^\j^ 

trial  of  the  cause,  unless  the  plaintiff  would  take  it  out  in  full  satis-  foraiA  panperii 

fiiction.   The  defendants,  having  got  the  verdict,  obtained  a  rule  for  after  the  com- 

dispanpering  the  plaintiff,  and  for  having  the  money  paid  to  them  menoement  of 

in  satisfaction  of  the  costs.  ^  ■^** 

Hie  Gooit  hdd,  that  a  party  may  he  aHovcd  to  sue  as  a  pauper 
after  the  commencement  of  the  action. 


(b)  Aa  TO   CBIMINAL  PEOCESDIMG8. 

1.  IndietmenU*, 


2.  Information^ 


Attornet-Gbneral  9.  DuMMiE,  H.  T.  1834.  Ei.    2  C.  ^  M. 

393. 

A  PARTT  was  admitted  to  plead  in  formd  pauperis  to  an  informa-  A  pauper  is  not 

tion  under  the  excise  laws,  upon  the  usual  affidavit —  entitled  to  a 

Bat  the  Court  refused  an  application  for  a  copy  of  the  informa-  fomf^nn^" 

tioQ  gratis;  it  could  only  allow  it  to  be  read  over,  and  he  might  tis. 
plead  instanter  or  at  a  future  day. 


II.  RELATIVE  TO  DISPAUPERING. 

Hawks  v.  Johnson,  M.  T.  1826.  Ex.     1  T.  f  J.  11. 

Tas  plaintiff  brooght  an  action  against  the  defendant,  an  over-  If  a  pauper  hat 
aeer  of  the  poor  of  the  parish  of  W.,  to  recover  the  penalty  under  ^  mcritorions 

tbe  17  Geo.  2,  c.  3,  s.  3,  for  not  delivering  a  copy  of  the  rate.    A  SJ*!!!!.!^!! 
<  %     ,      t     %%•  1       «  .     >iw     °i         *"'  1  -1       to  reooTer  a  pe- 

nile was  obtamed  calhng  on  the  plaintiff  to  shew  cause  why  an  order  naity,  the  Ck>nrt 

made  by  Mr.  Baron  (xraham,  admitting  the  plaintiff  to  sue  in  formi   will  diacbarge 

pti^eris^  shonld  not  be  discharged.  ^  orderf. 

oombbed;  and  the  mle  fbr  ao  mxing  need  not  be  drawn  np  on  reading  the  eer^- 
ate  of  eounad,  tiie  latter  befaig  only  for  tlie  information  of  the  Court.  {Bryant  ▼• 
r«^wr,  T.  T.  1839,  7  D.  P.  €.  676). 

On  the  trial  oi  an  action  brought  in  formft  pauperifi  a  king'i  conniel  or  Ser- 
jeant maj  appear  for  the  plaintiff  alone,  without  a  junior.  Where  a  plaintiff 
niag  in  formft  pauperis  has  a  Terdict  in  his  favour  for  5/.  or  more : — Semble» 
that  the  officers  of  the  Court  are  entitled  to  their  foes.  (Jtnnet  v.  Harrh,  1835, 
N.  P.,  7  C.  &  P.  257). 

*  Semble,  that  if  a  defendant,  in  an  indictment  for  a  misdemeanor,  swaari 
^  be  is  not  worth  5/.  in  the  world  beyond  his  necessary  wearing  apparel  and 
tools  of  trade,  he  may  be  admitted  to  sue  in  formft  pauperis,  although  the  indict* 
■Baat  was  remored  from  the  sessions  at  his  instance.  {Reg.  v.  Nicholson,  E.  T. 
1840,  B.  C,  8  D.  P.  C.  489).  So,  to  an  indictment  in  the  King's  Bench,  a  de- 
^Btdaat  will  be  allowed  to  plead  in  formft  pauperis  on  making  an  affidavit  that  he 
»  not  worth  5/.,  Sec.  {Res  ▼.  Paffe^  M.  T.  1832,  B.  C,  1  D.  P.  C.  507. 

t  Where  n  pauper  plaintiff  gave  notice  of  trial,  and  on  the  second  day  of  the 
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Fer  Cur.^lf  it  appear  from  the  facts  of  the  case,  that  the  plain- 
tiff has  no  meritorious  cause  of  action,  the  Ck)urt  ought  to  interfere 
to  stay  any  further  proceedings. 


III.  RELATIVE  TO  COSTS. 

GouoENBBiM  V.  Lane,  M.  T.  1835.  Ex.    4  D.  P.  C.  482;  S.  C« 

iM.^fF.  136;  S.  C.  1  T.  ^  G.  216. 

A  pauper,  In  trespass  hy  a  pauper,  he  lecoyered  only  one  farthing  damages, 

though  he  re-      On  a  question  as  to  the  costs — 

SSnTi^enS!  ^^  Cur.— The  authorities  shew  that  the  plaintiff  is  entitled  to 
tiedto^rdkktry  receive  costs,  though  he  does  not  pay  any;  and  he  is  entitled  to 
oofti*.  have  his  costs  taxed  in  the  usual  way.     If  the  Judge,  at  the  trial, 

thinks  the  action  to  he  an  improper  one,  he  can  certify  to  deprire 

the  plaintiff  of  costs.  ___^ 

Fobs  v.  Bacink,  H.  T.  1839.  Ex.     7  D.  P.  C.  203;  S.  C.  4  Jf. 

^  fF.  610. 

No  let-off  of  Thb  plaintiff,  suing  in  formd  pauperis,  obtained  a  verdict  of  40#. 

coeti  againit  t     qq  the  first  issue,  and  the  defendant  on  the  other-^ 
P"P^-  The  Court  held,  that  the  plaintiff  was  not  liable  to  have  the  de- 

fendant's costs  set  off  against  the  costs  of  the  issue  found  for  him; 
and  semble,  if  a  party  be  admitted  to  sue  in  formd  pauperis  after  the 
commencement  of  the  suit,  he  is  not  exempt  from  costs. 


IV.  RELATIVE  TO  STAYING  PEOCEEDINGS  IN  ACTIONS 

BYf. 

■esiset  withdrew  his  record,  on  the  ground  of  its  requiring  smendment,  the  Coait 
dispaupered  him.  {Facer  ▼.  Frenehf  E.  T.  1837,  B.  C,  5  D.  P.  C.  554).  ^ 

*  The  Court  wiU,  under  1  Reg.  Gen.  H.  T.  2  WiU.  4,  s.  110,  make  absolutes 
rule  requiring  a  pauper  plaintiff  to  pay  the  costs  of  the  daj  for  not  prooce^ng  to 
trial.  {Gorey.  Morphew,  M.  T.  1839,  B.  C,  8  D.  P.  C.  137). 
^  "Where  a  plaintiff,  suing  in  form&  pauperis,  will  be  absent  from  England 
dghteen  months,  the  Court  will  compel  him  to  give  security  for  costs,  or  stay  his 
proceedings  until  his  return.  (Fon  t.  Wagner,  £.  T.  1834,  B.  C,  2  D.  P.  C. 
49J0. 

Where  a  party,  suing  as  a  pauper,  afterwards  petitioned  to  be  diadiarged  under 
the  Insolvent  Act,  the  Court  refused  a  rule  for  security  for  costs  until  he  had 
been  dispaupered.  {MyMiv.  Hueker,  T.  T.  1837,  B.  C.  5  D.  P.  C.  647). 

If  one  is  admittcMl  to  defend  a  suit  in  Chancery  in  form&  pauperis,  his  solid- 
tor  can  only  recover  of  him  money  actually  paid  out  of  his  pocket  for  die  defence 
of  the  suit.  (Philipe  ▼.  Baker,  M.  T.  1824,  N.  P.,  1  C.  &  P.  533).  The  Court 
will  not  make  the  payment  of  the  costs  of  the  day  a  condition  precedent  to  the 

Slaintiff's  proceeding  to  a  second  trial.  (Doe  d.  Evane  y.  Edward*,  T.  T.  1834, 
i.  C,  2  D.  P.  C.  572).  But  if  s  pauper  withdraws  his  record  because  he  is  not 
prepared  with  a  certain  necessary  document  at  the  assises,  the  Court  will  compel 
him  to  pay  the  costs  of  the  day.  (Doe  d.Lindiey  ▼.  Bdwarde,  H.  T.  1834,  B.  C. 
2D.  P.  C.  471). 

Where  the  opposite  party  delayed  for  two  years,  after  the  order  obtuned  fbr 
admission  to  sue  ss  a  pauper,  to  apply  for  costs  up  to  the  time  of  admission,  the 
Court  not  deciding  as  to  such  ordor  being  retrospective,  refused  the  application. 
(Jonee  ▼.  Peers,  E.  T.  1825,  Ex.,  1  M.  &  Y.  282). 

t  A  pauper  is  entitled  to  his  costs  from  the  commencement  of  an  action, 
although  he  is  admitted  to  sue  in  that  character  in  the  progress  of  the  suit,  and 
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Burns  v.  Carter,  T.  T.  1828.  C.  P.    5  J^tii^.  429. 

On  the  question  with  respect  to  the  time  limited  for  actions  for  ^|q*^_J^2i«'' 
anything  done  under  the  local  act,  52  Geo.  3,  c.  14,  (Clink  Liberty  S:r;o"S?^ 
PiFing  Act)—  c.  14. 

The  Court  held,  that  the  57  Geo.  3,  c.  29,  repealed  the  52  Geo.  3, 
•nd  limited  the  time  for  such  actions  to  three  calendar  months. 


BouYERiB  V.  Milks,  T.  T.  1830.  K.  B.     1  ^.  ^  Ad.  38. 
Undbr  the  b7  Geo.  3,  c.  29»  s.  72,  (Metropolis  Paving  Act) —      The  power  to 
The  Court  held,  that  the  authority  given  to  the  surveyor  to  re-  'J^J"  *^^ 

move  such  things  as  impede  the  public  passage  is  to  be  confined  to  ^^^  JULee. 

inch  things  as  project  upon  the  public  ways,  and  cannot  be  extended  tions*. 

to  rails,  &c.,  standing  on  a  line  and  inclosing  a  space  over  which 

the  public  never  have  had  a  right  of  passage. 


DoNNx  V.  Martyn,  £.  T.  1828.   K.  B.    8  ^.  ^  0. 62;  S.  C. 

2  If.  ^  By.  98. 

A  PAYING  ACT  imposed  certain  rates  upon  all  who  '*  inhabited*'  Withramctto 

or  "occupied;"  and  afterwards  provided  that  the  names  and  places  t^«PP<>"^ 

of  "abode"  of  a  competent  number  of  "substantial  inhabitants"  lector  tb« word 

ihould  be  returned,  and  collectors  of  the  rate  should  be  appointed  "iDhia>itant" 

fiom  that  number.  mtanM  "  re- 

.■■■  *  " 

The  Court  held,  that  the  last  expression  applied  only  to  resident  '^^'* 

inhabitants;  and  that  a  person  who  was  not  resident,  though  liable 
to  be  rated  as  an  occupier,  was  not  compellable  to  serve  as  a  col- 
lector.   

Butler  v.  Ford,  T.  T.  1833.  Ex.    IC.^M.  662;  S.  G.  3  Tyrw. 

^77. 

Undsr  a  local  paving  act,  no  action  for  any  thing  done  by  anj  Under  a  local 
penon  under  the  act  was  to  be  broueht  until  after  one  calendiur  P^T^  !5^'  ^'' 
month's  notice  to  the  clerk  of  the  commissioners.  ueentit]«d'to 

The  Court  held,  that  the  notice  was  not  confined  to  acts  done  by  notioeofaetioit. 
ihe  commissioners,  but  to  all  inferior  officers,  and  that  watchmen 
htviog  ground  of  suspicion  of  a  felony  having  been  committed  by 
the  plaintiff,  although  they  beat  him  and  used  more  violence  than  was 
necessary  for  apprehending  him,  were  yet  entitled  to  the  protection 
of  the  notice.     Held  also,  that  evidence  of  the  defendants  acting  as 

tbeivfore  tbe  defendant  cannot  stay  proceedings  on  payment  of  the  debt  only. 
(Mofyn  T.  Sattwiek,  H.  T.  1839,  B.  C,  7  D.  P.  C.  543). 

^  Under  the  Metropolis  Paving  Act,  (57  Geo.  3,  c.  29),  a  scavenger  of  a  particn- 
W  dBstrict  is  entitled  only  to  snch  dust,  ashes,  &c.,  as  are  in  the  contemplation  of 
tbe  owner  nibbtsh  or  refuse,  and  as  he  desires  to  dispose  of  in  that  character; 
thcRfore,  where  brewers,  occupying  premises  in  parish  A.,  bnmt  coals  there  in 
the  process  of  brewing,  and  when  they  were  partially  consumed  by  being  passed 
ouee  through  the  fires,  removed  them,  intermixed  with  the  dust  and  ashes  arising 
from  the  same  fires,  to  other  premises  occupied  by  him  in  parish  B.,  where  he 
used  them  for  heating  water  to  cleanse  the  casks: — Held,  that  the  scavenger  of 
psriah  A.  was  not  entitled  to  claim  the  articles.  (Filbyy.  Combe.  T.  T.  1837,  Ex., 
t  M.  &  W.  677). 
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With  respect  to 
notice  of  action, 
"  any  thing 
done  ia  porau- 
anoe  of  or  exe- 
cation"  of  a 
Btatate  means 
acts  done  hon& 
fide. 


such  officers  under  the  commissioners  was  sufficient,  without  pro- 
ducing their  appointment.       __^_^ 

Cook  v.  Leonard,  H.  T.  1827.  K.  B.     6  J?.  ^  C.  351. 

The  defendants,  heing  officers  acting  under  a  local  paying  act, 
had  ordered  the  plaintiffs  to  remoTe  a  dromedary  and  monkeys, 
which  were  exhibiting  in  the  streets,  out  of  the  town,  and  they 
were  removed  into  a  staUe,  haying  thereby  ceased  to  be  any 
nuisance,  but  the  defendants  afterwards  had  attempted  forcibly  to 
remoye  them  thence. 

The  Court  held,  that  there  being  no  reasonable  ground  for  sup- 
posing that  the  act  authorized  them  in  so  doing,  they  were  not  en- 
titled to  notice  of  action.  Where  an  act  requires  notice  before  action 
brought,  in  respect  of  any  thing  done  in  pursuance  of  or  in  ezecn- 
tion  of  its  provisions,  those  latter  words  are  not  confined  to  acts  done 
directly  in  pursuance  of  the  act,  but  extend  to  all  acts  bon&  fide 
which  may  be  reasonably  supposed  to  be  done  in  pursuance  of  the 
statute. 


Young  v.  Grove^  T.  T.  1837,  Ex.    2M.^jr.  703. 

The  rate  at-  Certain  premises  consisted  of  a  dwelling-house  and  stable,  which 

taches,  though  adjoined  to  and  communicated  with  the  Vauxhall  Bridge  Boad,  and 
houM^wid^a  ^^  garden  ground  in  the  rear,  whieh  was  walled  in,  and  (together 
different  sta-'      ^th  one  end  of  the  stable)  adjoined  to  and  communicated  with  a 

street  called  Wheeler-street,  the  street  and  road  forming  an  angle 
at  the  comer  of  the  stable,  and  the  whole  of  the  premiaes  were 
within  the  limits  of  the  Tothill  Fidids  Act. 

The  Court  held,  that  they  were  liable  to  be  rated  by  the  troateesof 
that  act.  Section  1 22,  of  the  Tothill  Fields  Act,  (6  Qeo.  4,  c.  134), 
does  not  alter  the  general  liability  of  inhabitania  within  the  limits 
of  the  a«t  to  repair,  &c.  the  roada  witibin  those  limits. 


tate*f 


Downing  College  o.  Purcbas,  H.  T.  1832.  K.  B.   3B.^  Jd. 

162. 

and  may  at-  Paving  rates  under  a  local  act  were  to  be  levied  in  certain  pro- 

tachonaboUd-  portions  on  the  town  and  University  of  C. 

log  f'**'^*^^         The  Court  held,  that  a  college  founded  and  incorporated  with  the 

^^^^^  University,  after  the  passing  of  the  local  act,  and  built  on  land  yriihin 

the  town,  but  not  before  the  building  thereon  rated  to  the  paving 
rate,  was  to  be  deemed  liable  only  as  part  of  the  University. 


As  to  rates,  the 
word  **  heredi- 
tament" may 
comprehend 
gas  pipes  and 
apparatns. 


Rex  r.  Shrewsbury  Paving  Trustees,  H.  T.  1832.  K.  B. 

SB,  ^  Ad.2\6. 

A  LOCAL  paving  act  authorized  an  assessment  on  occupiers  of  all 
houses,  shops,  &c.,  and  other  buildings,  and  "hereditaments," 
meadow  and  pasture  grounds  excepted. 

The  Court  held,  that  the  exception  left  all  other  giroimd,  not 
meadow  or  pasture,  chargeable  under  the  word  **  hereditaments;^' 
and,  consequently,  that  a  gas-light  company  were  chargeable  as 
occupiers  of  the  soil  in  which  their  pipes  were  placed. 

*  Where  ovesseers  are  to  make  and  levy  a  paving-rate  in  the  same  way  as  a 
poor-rate,  their  power  continues,  though  it  ceases  as  to  the  poor-rate.  (^CarttM  t. 
Kent  Waterworks,  T.  T.  1827,  K.  B.,  7  B.  &  C.  314 ;  abndg.  post,  tit.  Poor), 
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Bkown  v.  Lor©  Granvillb,  M.  T.  1833.  C.  P.     \QBing.  69. 

A  LOCAi.  watching  and  lighting  act  authorized  a  rate  oh  all  build-  And  tlie  wordb, 

The  Court  held,  that  sheds  which  covered  engines  for  the  work-  2dU  ***"*" 
ing  of  mines  were  within  the  act. 


Cine  v.  Chapman,  M.  T.  1826.    E.  B.     1  i\r.  ^  P.  104;  S.  C. 

5A.^E.  647. 

In  case  against  the  clerk  to  paving  commissioners,  for  non-paj-  Case  lies  for 
meat  of  an  annuity  granted  to  the  plaintiff  out  of  the  rates  under  non-payment 
the  local  act,  for  the  purposes  of  the  act—  ^^7n^"e 

The  Court  held,  first,  that  a  plea,  that  it  was  not  the  duty  of  the  ^t^.  ^^  ^ 
eommissioners  to  pay,  frc.  was  had,  as  putting  matter  of  law  in  issue;   commiarionen 
secondly,  that  the  charge  heing  made  on  the  rates  hy  virtue  of  the  cannot  plead  it 
•ct,  the  non-payment  of  it  concerned  an  act  done  in  pursuance  of  J"fL^^'  ^^ 
the  act,  and  the  clerk  therefore  liable  to  be  sued;  and,  lastly,  that  ^^     ^^' 
the  eommissioners  having  neglected  a  duty  in  not  disposing  of  the 
fimds  raised  in  the  mode  prescribed  by  the  act,  and  not  being  per- 
aonaDy  liable  or  contracting  parties,  the  action  was  properly  brought 
incase. 


IPaton^bYOIUvtt 


TaEGONiNG  V.  Attenboroxtgb,  M.  T.   1830.    C.  P.     7  Bing, 
97 f  overruling  Fitzroy  v.  Gwillim,  1  T.  R.  153. 

A  FAWNBROKBR  advanced  200/.  to  a  needy  trader,  upon  a  de-  Whether  the 
posit  of  goods,  entering  the  transaction  in  hu  books  as  a  loan  of  pawnbroker  li 

*  A  paving  act  pnmded  that,  in  case  the  treaanrer,  ooUeotor,  ofioer,  or  other 
venon,  ahould  die  or  become  bankrupt,  having  money  of  the  oommiaaioners  in  hia 
aands,  Chat  the  oommiaaioners  should  have  a  priority  of  elaim,  and  that  the  col- 
feetor  should  aoe  in  hia  own  name  for  the  recovery  of  any  penalty,  rate,  or  other 
Mm,  die  or  payable  by  any  person: — Held,  that  it  did  not  restrain  them  from 
Ming  in  the  name  of  their  derk  for  mere  penalties  and  rsctea,  bat  that  they  might 
foe  the  aaaigneea  of  the  bankers  for  the  amouit  of  monies  in  their  hands.  {Friti 
T.  BoUand,  T.  T.  1826,  K.  B.,  5  B.  &  C.  611;  S.  C.  8  D.  & R.  384;  abridg.  tit 
Bnkrupi). 

t  See  39  &  40  Geo.  3,  c.  99 ;  5  &  6  Will.  4,  c.  62;  and  the2  & 3  Vict.  c. 37, a.  3, 
vUdi  provides  that  nothing  in  this  act  shall  extend  or  be  construed  to  extend  to 
KfMd  or  afleet  any  statute  relating  to  pawnbrokers ;  but  that  all  lows  touching 
■Mi  couflBiuing  pawnbrokers  shall  remain  in  full  force  and  effect,  to  all  intents  and 
parposes  whntooever,  as  if  this  act  had  not  been  passed :  oontinned  by  the  3  &4 
Vict  c  83. 

A  pawnbroker  received  a  parcel  of  goods  on  one  day,  and  on  that  and  several 
Mlaa(|HBBt  4ayB  he  advmoed  sums  of  money,  each  not  exceeding  10/.,  as  on  dif- 
fcrat  parte  of  the  parcel,  and  received  pawnbroker's  interest  of  three  pence  in 
the  pound  per  month  on  those  sums: — Held,  that  it  was  a  queation  for  the  jury 
whether  tfaia  really  were  one  transaction  or  a  mere  contrivance  for  obtaining  the 
kSglier  interest  on  the  whole  sum,  in  which  case  it  is  void,  or  whether  the  advancea 
«tn  iciUy  distinct.     {Cowie  v.  Harri»,  M.  T.  1827,  N.  P.,  1  M.  &  M.  141). 

k  pawnbrobsr  is  not  «ntilied,  under  the  39  &  40  Geo.  3,  c.  99,  s.  2,  allowing 
^  rate  of  one-ludQienny  a  month  for  the  loan  of  2«.  6^.,  to  ehaige  by  monthly 
Rtts,  as  on  a  monthly  contract ;  and  qusere,  where  the  intereat  involves  the  frac- 
tion of  one-fsHhing,  If  he  can  demand  the  fiill  farthing.  (Rex  v.  Goodhum^  T.  t. 
1838,  Q.  B.,  3  N.  &  P.  468 ;  S.  C.  8  A.  &  E.  508), 
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advuiMd  more    several  snms,  each  under  10/.,  in  order  to  obtain  the  larger  rate  of 
than  10/.  per      interest.     The  trader  becoming  bankrupt — 

Tindal,  C.  J.,  left  it  to  the  jury  to  say,  whether  or  not  the  goods 
had  been  deposited  with  the  defendant  upon  a  contract  to  receive 
more  than  5/.  per  cent,  interest.  The  jury  found  in  the  affirmativei 
and  accordingly  returned  a  verdict  for  the  plaintiff. 

Per  Cur. — ^The  question  was  proper  for  the  jury,  we  cannot  in- 
terfere. 


day  is  a  qmes* 
tioinfor  the 
jury. 


Nicholson  v.  Trotter,  M.  T.  1837.  Ex.  SM.^W.  130. 
Bat  it  will  be  Trover  for  watches.  Plea,  that  they  were  deposited  with  the 
^"^tm?  defendant,  a  pawnbroker,  for  security  for  money  advanced  by  him, 
wu  intended  to  which  had  not  been  repaid.  RepUcation,  a  usurious  contract  for  a 
be  on  the  nraal  loan  exceeding  10/.,  upon  which  more  than  lawful  interest  was  to 
terms.  be  paid;   and  on  which  it  was  agreed,  ''that  the  defendant  should 

forbear,  and  give  day  of  payment  for  a  certain  time,  to  wit,  until  the 
expiration  of  one  year."  At  the  trial,  it  was  proved  that  no  time 
for  forbearance  was  mentioned:  but  the  Judge  amended  the  re- 
cord, by  inserting,  after  the  words  "  until  the  expiration  of  one 
year,"  the  words  "redeemable  in  the  meantime;"  and  the  jury 
found  a  verdict  for  the  plaintiff.  Upon  motion  to  enter  a  nonsait 
on  the  ground  that  this  was  not  a  contract  within  the  39  &  40 
Geo.  3,  c.  99  — 

The  Court  held,  that  it  was  a  question  for  the  jury,  whether  the 
parties  did  not  intend  to  apply  idl  the  ordinary  terms  of  a  pawn- 
broker's contract  to  the  transaction,  although  the  sum  advanced  by 
that  pawnbroker  exceeded  10/.;  and  unless  the  contrary  be  shewn  it 
will  be  intended  to  be  on  the  usual  terms. 


l^ere  dnpli- 
cates  are  pre- 
tended to  be 
lost,  end  me- 
morandums 
giTen,  the 
pawnbroker  if 
entitled  to  a 
reasonable 
time  before  he 
gives  np  the 
articles. 


Vaughan  ».  Watt,  E.  T.  1840.  Ex.     6,M.  ^  W.  492. 

In  trover,  it  appeared  that  on  the  24th  of  July  goods  were 
pledged  with  the  defendant,  a  pawnbroker,  in  the  name  of  Mary 
Warne,  and  the  duplicate  was  made  out  accordingly.     She  was,  in 
fact,  the  wife  of  the  plaintiff,  Yaughao,  but  it  did  not  appear  that 
this  fact  was  then  known  to  the  defendant.     A  few  days  after,  the 
same  person  appHed  to  the  defendant  for  a  copy  of  the  duplicate, 
and  a  form  of  declaration  of  the  loss  of  it,  pursuant  to  the  stat.  39 
&  40  Geo.  3,  c.  99,  s.  16,  and  5  &  6  Will.  4,  c.  62,  s.  12.    On  the 
6th  of  August  the  plaintiff  produced  the  duplicate  to  the  defendant, 
and  demanded  the  goods,  tendering  the  money  advanced  on  them 
and  interest,  but  the  defendant  reftised  to  deliver  them,  on  the 
ground  of  the  declaration  having  been  obtained.      The  plaintiff 
applied  to  a  magistrate  to  compel  him,  and  the  defendant  then  (on 
the  9th  August)  learnt  that  the  party  who  pledged  the  goods  was 
the  plaintiff's  wife. 

The  Court  held,  that  a  party  who  obtains  from  a  pawnbroker  a 
form  of  declaration  of  the  loss  of  the  duplicate  is  bound  to  go 
before  a  justice  of  the  peace  immediately,  in  order  to  prove  his  pro- 
perty in  the  goods  pledged;  and  the  pawnbroker  is  not  justified  in 
refusing  the  goods  to  a  person  who  presents  the  original  duplicate, 
if  a  reasonable  time  has  elapsed  for  verifying  the  dedaration.  The 
mere  detention  of  the  goods  for  a  reasonable  time,  with  the  view  to 
ascertain  the  real  owner,  is  not,  in  point  of  law,  a  ooDTersion  of 
them. 
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F1K6U8ON  V.  Norman,  M.  T.  1838.  C.  P.    5  J3ti^.  N,  S.  76; 

6  Seoii,  794. 

Thx  inqniries  specified  by  the  6th  sect,  of  the  39  ft  40  Geo.  3y  A  pawnbrokBr 

e.  99,  (Pawnbrokers*  Act),  and  directed  to  be  made  by  the  pawn-  ^^  ^"^ 

broker  forthwith,  and  brfore  he  shall  advance  any  money  on  the  ^"^^^|™ 

pawn  or  pledge—  oftheMthM 

Tlie  Court  held,  to  constitute  a  condition  precedent,  and,  if  not  no  lien, 
duly  made,  the  contract  is  illegal.   No  property  in  the  thing  pawned 
passes  to  the  pawnee,  and  his  right  of  lien  never  attached. 


Armstrong  v.  Lewis,  M.  T.  1834.  Ex.  Chamb.     2  C.^M.  274; 

S.  C.4M.^  Seott,  1. 

Two  carried  on  business  under  a  partnership  deed  as  pawn-    Alioenielij 

brokers,  but  one  only  took  the  license,  and  used  his  name  in  the   ^"'^  ^^^  not 

AToidaoon- 


The  Court  held,  that  although  they  might  have  rendered  them-    (j^egi^ 
-selves  liable  to  penalties,  yet  the  agreement  containing  no  stipula- 
tion for  any  infraction  of  law,  it  was  not  void;  but  aliter,  if  it  had, 
and  that  no  rights  would  have  been  conferred  on  either  party. 


Six  9.  CoMDiNG,  M.  T.  1832,  K.  B.     I  N.  ^  M.  35;  S.  C.  4  B. 

f  Ad.  198. 

A  QUKSTiON  arising  upon  the  construction  of  the  Pawnbrokers'   Jutioei  cannot 
Act,  (39  &  40  Geo.  3) —  commit  where 

The  Court  held,  1st,  a  justice  of  the  peace  has  no  power  to  pro-  {^rt^JJ^oSTde- 
ceed  against  a  pawnbroker  under  the  39  8c  40  Geo.  3.  c.  99,  m  a   f^tof  the 
case  where  the  goods  pawned  have  been  accidentally  destroyed  by   pawnbroker*, 
fire;  and  2ndly,  that  a  justice  has  no  power  to  proceed  under  the 
above  act  in  any  case  in  which  the  goods  have  been  lost,  unless  they 
bave  been  lost  through  the  default  of  the  pawnbroker. 


Tatr  v.  Chambsrs,  T.  T.  1834.  K.  B.    S  N.  ^  M.  523. 

A.  HAYING  deposited  with  B.  certain  goods  as  a  security,  a  dis-   and  have  no 
pnte  arose  concerning  the  goods,  upon  which  B.  obtained  from  C,  a  jarudiction 
police  mwistrate,  a  summons,  requiring  A.'s  appearance  on  a  day   ^^a^l^ul? 
named.  Upon  the  appearance  before  C,  he  made  oath  to  a  written    g  eham  be 
information  that  he  beKeved  the  goods  to  have  been  illegally  pawned   snbetantiated. 
or  disposed  of  by  A.     C.  gave  a  further  day  to  the  parties,  when, 
after  evidence  being  gone  into,  C.  committed  A.  for  re-examination 
on  a  charge  of  suspicion  of  having  unlawfully  disposed  of  the  goods 
ofB. 

The  Court  held,  that  the  charge  was  not  sufficiently  made,  so  as 
to  give  the  magistrate  jurisdiction  over  the  matter,  under  the  8th 
section  of  the  Pawnbrokers'  Act,  (39  &  40  Geo.  3,  c.  99). 

*  See  5  &  6  Will.  4,  c.  62.  Where  a  pawnbroker's  eervant,  having  a  general 
aothority  to  reoeiye  and  deUver  pledges,  gave  np  to  the  prisoner  a  former  pledge 
apon  reoeiving  the  money  sdvanoed,  out  of  an  advanoe  on  other  valuable  articles 
iriuch  were  eecrecUy  changed,  and  tiie  whole  an  intended  trick: — Held,  that  the 
obtaining  the  former  pledge  was  not  larceny;  the  property  as  weU  as  the  pos* 
KssioQ  being  given  by  a  ptfty  anthorised.  {Re»  v.  Jaekiomf  1826, 1  Moo.  C.  C» 
119). 
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PAYMENT—lfoile  of  Payment. 


See,  also,  tit.  Pletts. 


I.  KELATIVE  TO  THE  MODE  IN  WHICH  A  LEGAL 

PAYMENT  MAY  BE  MADE. 

(a)  By  bill^  p.  128. 
{a)  By  cHBauB,  p.  128. 

II.  RELATIVE  TO  WHOM  MADi;,  p.  129. 

III.  RELATIVE  TO  THE  TENDER  OF  PAYMENT,  see 

tit.  Tender. 

IV.  RELATIVE  TO  PLEADING  PAYMENT,  p.  130. 

V.  RELATIVE  TO  REPLICATION  TO  PLEA  OP  PAY- 

MENT,  p.  131. 

VI.  RELATIVE  TO  NEW  ASSIGNMENT,  p.  131. 
VII.  RELATIVE  TO  EVIDENCE  OF  PAYMENT,  p.  13«. 
Vm.  RELATIVE  TO  THE  JUDGMENT  ON,  p.  133. 


A  l(Mt  bin  not 
indoned  ii  no 
payment. 


A  creditor  is 
not  bound  to 
treat  a  cbeqae 
aa  payment. 


I.   RELATIVE   TO   THE   MODE    IN  WHICH    A   LEGAL 

PAYMENT  MAY  BE  MADE. 

(a)  By  bill. 

Holt  v.  Watson,  H.  T.  1827.   C.  P.    4  Bing.  275. 

DsFENDANT  gave  to  the  plaintiff  in  part  payment  of  gooda  an 
acceptance  at  three  nonths,  and  which  the  plaintiff  lost,  having 
never  paid  it  awaj  nor  indorsed  it,  and  the  defendant  had  never 
heen  called  upon  in  respect  of  the  bill. 

The  Court  held,  that,  as  he  could  not  be  held  to  be  liable  on  the 
bill,  it  was  no  answer  to  the  original  demand. 


(5)  By  chequs. 


Hough  v.  May,  E.  T.  1836.  E.  B.    ^N.^M.  535;  S.  C.  4  Ad. 

^  E.  954. 

On  an  issue,  that  the  defendant  did  '*  not  pay  a  atim  of  monej 
in  discharge  of  the  same  sum  in  the  plea  mentioned,"  and  evideace 

g'ven  of  a  cheque  being  sent  to  the  plaintiff  before  action  Inrought 
r  that  sum,  describing  it  as  a  '*  balance." 

The  Court  held,  1st,  that  it  was  a  question  properly  left  to  the 
jury,  whether  the  cheque  was  received  by  the  party  to  whom  it 
was  sent  as  money;  and  2ndlyy  that  a  cheque  cannot  be  deemed  a 
payment  unless  received  as  such. 
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Etles  o.  Ellis,  M.  T.  1826.  C.  P.    4  Bing.  112. 

The  plaintifpy  in  October,  authorized  bankers  at  M.  to  receive  a  A.  and  B.  kept 
pajment  from  the  defendant,  who,  haying  an  account  with  the  same  ^^  aoconnt  at 
Unkers,  directed  them  to  transfer  the  amount  to  plaintiff's  account,  ****.^*j^** 
bot  by  mistake  this  had  not  been  done  when  the  receipt  of  plaintiff  ^  ||  tn&rfer  to 
came  to  the  defendant's  hands;  the  plaintiff  complaining  of  this,  the  B.  on  one  day, 
defendant  on  the  8th  December  ordered  the  mistake  to  be  rectified,  sndtbebanken 
and  the  transfer  was  made  on  that  day,  and  a  letter  sent  by  defend-  ^jj^jj*  "***' 
ant  on  the  9th,  informing  plaintiff  of  it;  it  did  not  howcTcr  reach  him  ^^q^   '  ^  ^^~ 
until  the  1 1th  in  the  course  of  the  post,  and  on  the  10th  the  bankers 
had  stopped  payment. 

The  Court  held,  that  the  transfer  was  a  payment  by  the  de- 
fendant. 

iSw  Ba^d  ▼.  Emmerwtiy  2  Ad,  ^  E,  184. 


II.  RELATIVE  TO  WHOM  MADE*. 


IV.  RELATIVE  TO  PLEADING  PAYMENT. 

Beg.  Gen.,  T.  T.  1838.   Q.  B.,  C.  P.,  and  Ex.  3  N.  ^  P.  381; 
8  Bmff.  N.  S.  816.     6  D.  P.  C.  649.     4M.^JF.3. 

It  is  ordered,  that,  in  any  case  in  which  the  plaintiff  (in  order  to  payment  mnst 
avoid  the  expense  of  a  plea  of  payment)  shaU  have  given  credit  in  be  pleaded  nn- 
the  particulars  of  his  demand  for  any  sum  or  sums  of  money  therem  ^  ^'"^th^ 
admitted  to  hare  been  paid  to  the  plaintiff,  it  shall  not  be  necessary  ^^jjj^i^^ 
for  the  defendant  to  plead  the  payment  of  such  sum  or  sums  of 
money.    But  this  rule  is  not  to  apply  to  cases  where  the  plaintiff, 
sfter  stating  the  amount  of  his  demand,  states  that  he  sues  to  reco- 
ver a  certain  balance,  without  giving  credit  for  any  particular  sum 
or  sums.    Payment  shall  not  in  any  case  be  allowed  to  be  given  in 
eridence  in  i^uction  of  damages  or  debt,  but  shall  be  pleaded 
in  bar. 

*  Payment  to  a  person  foond  in  a  merchant's  oounting-honse,  and  appearing  ^ 

to  be  mtrosted  with  the  conduct  of  the  business  there,  is  good  payment  to  the 
■Berdiant,  though  it  turns  out  that  the  person  was  never  employed  by  him. 
{Barrett  t.  Deere,  T.  T.  1828,  N.  P.,  1  M.  &  M.  200^. 

If  one  allow  another  to  trade  in  his  own  name,  ana  as  carrfing  on  the  busi- 
Mss  for  hnnself  ,  a  payment  to  snch  person  is  a  good  bar  to  an  action  by  the  per- 
son 80  allowing  him  to  trade ;  and  for  goods  sold  in  the  trade  the  person  so 
cttryiog  it  on  may  recover,  unless  the  person  for  whom  it  is  carried  on  assert  his 
ovn  right  to  the  sum  due.   (^Gardener  v, Davis,  T.  T.  1825,  N.  P.,  2  C.  &  P.  49). 

t  Before  Rule  T.  T.  1838,  a  party  was  entitled  to  shew  payment  in  reduction 
of  damages,  although  no  plea  of  payment  was  on  the  record.  (Shirley  t.  Jaeobe, 
T.T.  1835,  C.  P.,  2  fiing.  N.  S.  88 ;  S.  P.  Lediard  ▼.  Boucher,  1838,  N.  P., 
'  C.  &  P.  1 ;  S.  P.  MiUigan  ▼.  Thomae,  M.  T.  1835,  Ex.,  4  D.  P.  C.  373).  But 
even  prior  to  Rule  T.  T.,  in  an  action  of  debt,  where  there  was  no  inquiry  of 
d^ic^ges,  if  there  were  no  plea  of  payment,  it  could  not  be  given  in  evidence  in  re- 
^IvGtion  of  damages.  (Belbin  v.  Bott,  £.  T.  1837,  Ex.,  5  D.  P.  C.  604 ;  S.  C. 
2  M.  &  W.  422). 

A  payment  after  action  brought  might  go  in  reduction  of  damages,  though  not 
pleaded.  {Rickardum  v.  Robertwn,  B.  T.  1836,  Ex.,  1  M.  &  W.  463). 

In  an  action  for  work  and  labour,  the  biU  of  particulars  described  the  action  as 

▼OL.  ▼.  R 
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Eastwick  v.  Harm  an,  E.  T.  1840.  Ex.    8  D.  P.  C.  399;  S.  C. 

^M.ifW.  13. 

Where  payment       On  credit  given  in  the  particulars  for  payments  made  (whether 
upleaded after   before  or  after  the  action  brought),  and  the  balance  only  sought— 
^J^^J2iro**it         "^^  Court  held,  that  a  plea  of  payment  must  be  taken  as  pleaded 
applies  to  Uie      ^  *^^^  balance,  and  on  proof  of  payment  to  a  greater  amount  than 
balance.  the  balance  claimed,  the  defendant  was  entitled  to  the  yerdict. 


Plea  of  pay- 
ment, aifter  the 
cause  of  action 
aocmed*,  is 
sufficient  with- 
out stating  any 
day; 


Beesley  v.  Dolley,  M.  T.  1839.  G.  P.     6  Bing.  N.  8. 27;  S.G. 

8  Scott,  243. 

On  demurrer  to  a  plea  of  payment — 

The  Court  held  an  allegation  in  the  plea  of  payment,  that  it  was 
made  after  the  supposed  cause  of  action  accrued  was  sufficient  to 
render  it  unnecessary  to  state  any  particular  day. 


but  must  con- 
clude with  a 
▼erificationt. 


Ifa  plea  of  pay- 
ment professes 
to  answer  the 
whole,  Uie 
plaintiir  cannot 
sign  judgment 
as  to  part  not 
answered. 


Ensall  0.  Smith,  M.  T.  1834.  Ex.  1  C,  M.  ^  B.  522;  S.  C. 
5  Tyrw.  141;  S.  C.  3  D.  P.  C.  193.— S.  P.  Qoodchild  v. 
Pledge,  E.  T.  1836.  Ex.     I  M.  ^  W.  363. 

Plea  in  assumpsit  for  goods  sold,  &c.,  of  payment  as  to  part, 
and  non  assumpsit  as  to  the  rest,  concluding  to  the  country.  On 
demurrer — 

The  Court  held  the  former  plea  bad,  requiring  the  conclusion 
with  a  verification. 

Wood  v.  Fare,  M.  T.  1838.  C.  P.    5  Bing.  N.  S.  247;  S.  C. 

7  Scott,  270.     * 

To  a  declaration,  in  which  the  plaintiff  claimed  50/.  for  goods 
sold  and  delivered,  50/.  for  money  had  and  received)  and  50/.  on  an 
account  stated,  the  defendant  pleaded  payment  of  50/.,  not  averring 
it  to  have  been  paid  in  satisfaction  of  the  causes  of  action.  The  plea 
professing  to  be  an  answer  to  the  declaration,  the  plaintiff  joined 
issue  on  the  allegation  of  payment  of  the  50/.,  and  signed  judgment 
for  the  damages  ultra. 

The  Court  set  aside  the  judgment,  but  without  costs. 

brought  "  to  recover  77/.  4#.  1 1|<I.,  for  work  and  labour,"  &c.,  the  particnlan  of 
which  exceeded  three  folios ;  and  referring  to  an  account  delivered  before  actioo 
brought,  which  stated  that  the  plaintiff  intended  to  go  for  77/.,  the  baUnoe  of 
123/.,  and  acknowledged  receipts  by  cash  for  46/.  difference : — Held,  that  this 
admission  did  not  bring  the  case  within  R.  G.  T.  T.  1  Vict.,  so  as  to  preclnde  the 
necessity  of  pleading  payment  of  the  46/.  (Botley  ▼.  Mowrt,  E.  T.  1840,  Ex., 
8  D.  P.  C.  375). 

The  new  rules  of  pleading,  Hil.  T.  4  Will.  4,  which  direct  payment  and  accept- 
ance to  be  pleaded  and  replied,  make  no  difference  as  to  the  operation  of  the  Sta- 
tpte  of  Limitations.  {Brookt  ▼.  /2i^6y,  H.  T.  1832,  K.  B.,  2  Ad.  &  E.  21). 

In  assumpsit,  the  defendant  having  proved  a  payment,  there  being  only  the  ge- 
neral issue  pleaded,  the  Court  refu^  a  new  trial,  the  objection  not  beuig  taken 
at  the  time,  and  no  affidavit  of  surprise.  {Wright  y.  Skinner,  H.  T.  1836,  Ex., 
4  D.  P.  C.  741 ;  S.  C.  1  T.  &  G.  277). 

*  Plea  of  payment  qfter  action  brought  need  not  mention  the  costs.  (^Corbeti 
T.  Swinbome,  T.  T.  1838,  Q.  B.,  8  Ad.  &  E.  673). 

t  So,  in  an  actbn  of  debt,   {Mack  t.  Rust,  T.  T.  1835,  Ex.,  4  D.  P.  C.  206 ; 
S.  P.  Ooodehild  v.  Pledge,  E.  T.  1836,  Ex.,  1  M.  &  W.  363). 
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V.  RELATIVE  TO  THE  REPLICATION  TO  PLEA  OF  PAT- 

MENT. 

Webb  r.  Wxatherly,  M.  T.  1834.  C.  P.     1  Bing.  N.  S.  502; 

S.  C.  1  Scott,  A77. 

In  ftssmnpsit  for  goods  aold^  the  defendant  pleaded  payment  and  The  replieation 
acceptance  of  a  sam,  in  ftill  satisfaction  and  discharge  of  the  pro-  ™y  traTerte 
mise  and  damage  sustained,  &c,  and  the  plaintiff  replied  that  the  ^gll^^Sere^ 
Slid  sun  was  not  paid  by  the  defendant  in  discharge  and  satisfaction,   odpt; 
nor  did  the  plaintiff  receive  it  in  fuU  satisfaction  and  discharge  of  the 
promise  and  of  the  damages  sustained.     On  demurrer — 

The  Court  held  the  replication  good;  the  plaintiff  might  take 
issue  on  the  entire  allegation.  ___^__, 

Ridley  «.  Tindall»  H.  T.  1838.  Q.  B.    7  Ad.  ^  E.  134. 

The  defendant  pleaded  payment  of  a  sum  and  acceptance  in  full  bnt  strictly  need 
latis&ction,  to  which  the  plaintiff  replied  that  he  did  not  accept  the  ^^1  ^"f  ^ 
said  smn  in  full  satisfaction,  &c  tiS^^?. 

The  Court  held,  the  trayerse  put  in  issue  the  payment  as  well  as 
the  acceptance. 


VI.  BELATIVE  TO  NEW  ASSIGNMENT. 

PuBXAN  V.  C&AFT8,  T.  T.  1838.  Ex.     6  B.  P.  C.  698;  S.  C. 

4M.^Tr.  1. 

In  debt,  with  seyeral  counts,  plea,  that  the  defendant  had  paid  On  a  plM  of 
to  the  plaintiff  seyeral  sums,  in  the  whole  amounting  to  a  large  ffj"*"*°^^ 
Bam,  to  wit,  the  amount  of  the  several  debts  in  the  declaration  fd-  piaintiif  nnd 
J*ged —  not  new  angn, 

The  Court  held,  that  the  plaintiff  need  not  new  assign,  but  was 
entitled  to  recover  the  balance  between  amount  of  debt  proved  and 
piyinent  made.  ..»«_ 

Jambs  v.  Langham,  H.  T.  1839.  C.  P.     5  Binff.  N.  8.  553;  S.  C. 

7  Scott,  603. 

The  plaintiff's  demand  was  for  the  balance  of  an  account,  and  the  asbe  may  ihew 

defendant  pleaded  payment  of  100/.  in  fuU  satisfaction,  &c.     Repli-  l»"PPM«d  it  to 

cation,  that  the  defendant  did  not  pay  the  said  sum  m  full  satisfao-  oonnt*. 
tioD,  &c. — 

*  AimmDnt.  Deckratioii  for  883/.  16#.,  statmg  that,  although  664/.  3f.  6</., 
pnod  he.,  had  been  paid,  the  remainder  had  not.  Plea,  payment  of  all  aums  of 
■looey  in  the  declaration  mentioned.  The  replication  new  asiigned  that  the  action 
«i8  broo^t,  not  for  1 75#.  1 7f . ,  parcel  of  the  moniea  in  the  declaration  mentioned, 
bat  for  anollier  like  mm,  and  denied  payment  of  the  residue.  Pleas :  Ist,  ge- 
neral plea  of  payment;  and  2nd,  denial  that  the  cause  of  action  new  assigned  was 
otlwr  and  different,  and  issue  thereon: — Held,  that  the  plea  to  the  declaration 
VM  not  to  be  taken  as  pleaded  to  the  balance  only,  and  that  the  replication  did 
not  admit  payment  of  175/.  17#.  as  part  of  the  balance,  so  as  to  entitle  the  de- 
fendant to  a  rerdict  on  proof  of  payment.  Such  a  tfum  as,  together  with  the 
175/.  17f.  admitted  in  the  replication,  was  equal  to  such  balaiu:e.  (^Alticn  r, 
MiiU,  H.  T.  1838,  Q.  B.,  1  P.  &  D.  197). 

In  indebitatua  assumpsit,  the  defendant  pleads  payment  and  acceptance  in  satis- 
fectiao.  The  plaintiff  new  assigns  a  different  debt  of  the  same  amount,  with  that 
confessed  in  tiie  plea;  non  assumpsit  is  pleaded  to  the  n^jw  assignment.    Hie 
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The  Comt  held,  that,  on  proof  of  payment  of  that  sum,  the  plain- 
tiff having  applied  it  to  earlier  portions  of  the  acooont,  not  to  the 
halance,  and  the  defendant  having  admitted  the  balance  to  be  due, 
the  plaintiff  was  not  compeUed  to  new  assign. 


VII.  RELATIVE  TO  EVIDENCE  OF  PAYMENT.    See  also, 

ante,  p.  131,  and  post,  tit.  Receipt. 

Ferguson  0.  Mason,  H.  T.  1839.  Q.  B.    9  ^.  f  E.  245. 

Where  the  imie       In  debt  on  a  lease,  for  two  years'  rent  at  90/.  per  aDDom, 

ittakeauto  due  9th  November,  1836.     The  defendant  pleaded,  as  to  135/., 

ofthe^"*'^  parcel  of  the  said  rent,  that  the  pUuntiff  held  the  premises  as 

the  plj^iir    '  tenant  to  C.  at  90/.  per  annum,  and  that  before  and  at  the  time 

may  prore  that  when  the  135/.  in  the  plea  mentioned  became  due,  133/.  became 

the  pajBieDta  and  was  due  from   the  plaintiff  to  C,  and  that  defendant,   to 

^^  to  other  i^^o^  1^  distress,  paid  to  C.  the  sum  of  135/.:  replication,  admitting 

only  question  for  the  jury  ii,  whether  two  debti  were  incnired,  or  oneonly.  (Bail 
▼.  Middieton,  M.  T.  1835,  K.  B.,  5  N.  ft  M.  410). 

A  pUuntiff,  in  the  fint  oonnt  of  the  declaration,  daimB  two  smns  of  1000/. 
each;  the  ddendant  pleada  that  on  diTen  days  and  times  his  (the  defendant's) 
agents  paid  to  the  plaintiff,  and  the  plaintiff  accepted  from  them,  dirers  monies, 
to  wit,  to  the  amount  of  2000/.,  in  rail  satisfiustion  and  discharge  of  the  said  two 
sums  of  lOOOt  each,  and  of  all  damages  sustained  by  the  plaintiff  by  reason  of 
the  non«payment  thereof.    Ihe  plaintiff  newly  assigns  that  he  commenced  the 
action,  and  declared  therein,  as  in  the  said  first  count  mentioned,  not  for  the  non- 
performance by  the  defendant  of  his  promise  as  to  the  monies  in  that  plea  men- 
tioned to  have  been  paid,  but  for  the  non-performance  by  him  of  his  promise  as 
to  other  monies,  that  is  to  say,  the  monies  in  the  said  first  count  mentioned,  &c. 
To  this  new  assignment  the  diefendant  pleads  payment  in  the  same  form  as  he 
had  pleaded  it  to  the  first  count  of  the  declaration.     On  this  issue  is  joined. 
Semble,  that  the  new  assignment  is  sufficient  to  entitle  the  plaintiff  to  a  verdict. 
{Ckolmmdelejf  ▼.  PoyiM,  1838,  N.  P.,  8  C.  &  P.  482). 

*  Before  T.  T.  1  Vict,  (ante,  129)  the  admission  of  money  received,  in  a  bill  of 
particulars,  could  not  be  Uken  as  eridence  of  payment  without  a  plea  of  payment 
CEmut  ▼.  Brown,  E.  T.  1837,  C.  P.,  5  D.  P.  C.  637 ;  S.  C.  3  Bing.  N.  S.  674 ; 
9.  C.  4  Scott,  385).  It  seems  diat  a  written  paper  oontsining  a  statement  of  mutual 
accounts  between  a  creditor  and  a  debtor,  by  whom  it  was  signed,  is  eridence  of 
payment,  and  not  of  a  set-off,  and  ought  to  be  pleaded  as  such.     (SmeUm"^* 
Baggaiejf,  M.  T.  1838,  Ex.,  4  M.  &  W.  312).    But,  qusre,  whether,  m  an  action 
of  debt,  the  defendant  pleading  payment,  and  not  appearing  to  support  his  plea, 
the  plaintiff  is  bound  to  prore  the  amount  of  his  debt?    {Mackintosh  t.  Weiller, 
M.  T.,  1835,  N.  P.,  1  M.  &  Rob.  505).     A  baker  delirered  bread  from  week  to 
week,  and  was  paid  many  sums  by  the  housekeeper  of  his  customer,  and  receipted 
weekly  bills  for  a  period  of  time  subsequent  to  a  time  for  which  the  housekeeper 
had  not  paid  him : — Held,  in  an  action  by  him  (to  which  payment  was  pleaded) 
to  recover  from  his  customer  the  amount  of  the  unpaid  bills,  that  the  question 
of  negligence  was  not  raised,  and  that  the  plaintiff  was  entitled  to  the  yerdict,  ai 
the  defendant  did  not  prove  that  he  had  given  the  housekeeper  money  for  the  pur- 
pose of  paying  the  bills  in  question.    {Miller  v.  Hamilton,  H.  T.  1832,  N.  P., 
5C.&P.433). 

On  the  issue  of  payment  and  receipt  in  satisfaction: — Held,  that  a  receipt 
signed  by  the  London  agent  for  the  attorney,  of  the  debt  and  costs  indorsed  on 
the  writ  of  summons,  was  admissible  without  oslling  the  agent.  (  Weary  v.  Alder" 
Mil,  1836,  N.  P.,  2  M.  &  Rob.  127). 

A.  had  a  claim  on  B.,  C,  &  D.  Several  months  afterwards,  B.  signed  a  cheque 
for  a  larger  sum,  in  the  name  of  himself  and  C.  &  D.,  as  his  partnen,  whidi 
was  proved  to  have  passed  through  the  hands  of  A.,  and  to  have  been  appro- 
priated by  him  to  his  own  purposes.  A.  died: — Held,  in  an  action  by  his 
executors  against  tbe  three  partners  for  the  original  claim,  that  the  cheque  prim& 
fiu^ie  was  evidence  of  payment,  but  there  being  other  dreumstancea  from  which  a 


TAYMEST—Ferdiet,  ^,  on  Plea  of.  188 

the  payment  to  C,  averred  that  the  sum  so  paid  was  deducted  from 
other  sums  due  from  plaintiff  to  defendant,  and  that  135/.  was  due 
from  defendant  to  plaintiff,  beyond  the  sum  so  paid:  rejoinder,  that 
the  soms  were  not  so  deducted,  and  traversing  that  135/.  was  due 
beyond;  the  particulars  gave  credit  for  the  first  year*s  rent  minus 
16/.  6t.  6d. 

The  Court  held,  that  the  issue  being  taken  as  to  the  application 
of  the  sums  paid,  the  plaintiff  might  prove  that  the  payments  ap- 
plied to  debts  independent  of  the  balance  of  the  former  year,  and 
leaving  it  still  due.  

Bowers  v.  Evans,  H.T.  1836.  Ex.     1  If .  ^  JF.  214. 

On  a  plea  of  payment,  the  defendant  proved  payment  to  the  The  plaintiff 

p]aintiff*s  attorney  on  his  account.  may  sbew  da- 

The  Court  held,  that  the  attorney  was  a  competent  witness  for  ^^*°*  '"^hLir 
the  pLiintiff  to  show  that  the  defendant  afterwards  called  upon  him       ''^^"^y 
and  got  back  the  money. 


VUI.  RELATIVE  TO  THE  VERDICT  AND  JUDGMENT  ON. 

Wright  v.  Aims,  E.  T.  1837.  K.  B.     IN.  ^  P.  761. 

A  DECLARATION  in  au  action  of  assumpsit  contained  two  counts.  Defendant  had 

the  former  for  1 01.  for  instruction,  the  latter  for  10/.  on  an  account  »  ▼erdict  on  a 

stated.     Damages  were  biid  at  201.    The  defendant  pleaded,  first,  P}»ofp*ym««t 
^7^  ji  ^     i*  «/\y    •         X'  r    A*  mi-      of  a  smaller  wun 

non  assumpsit;   secondly,  payment  of  lOl.  m  satisfaction.     The  in  aadafaction 
pUdntiff,  before  the  trial,  entered  a  nolle  prosequi  to  the  second  of  a  greater:— 
eoQDt.    At  the  trial,  the  defendant  had  a  verdict  on  the  plea  of  ^^^*  plaintiff 
payment  1^\X^^ 

The  Court  held,  that  the  record  must  be  looked  at  at  the  time  of  qqh  obstente 

veredicto*, 
loan  of  its  amount  might  be  inferred,  it  was  left  to  the  jury  to  say,  whether  it  was 
a  loan  by  B.  alone,  or  by  the  partnership,  although  no  memorandum  or  acknow- 
ledgment of  any  kind  was  produced,  by  which  the  executors  could  ascertain 
whedier  it  was  a  loan.    {Boiwelly.  Smith,  T.  T.  1833,  N.  P.,  6  C.  &  P.  60). 

In  support  of  a  repUntion  of  payment  of  interest,  in  answer  to  a  plea  of  the 
fltitate,  a  witness,  who  stated  that  he  settled  all  accounts  of  the  defendant,  ad- 
nitted  his  hand-writing  to  an  account,  leaving  the  item  of  payment  for  interest, 
*Itboqgh  he  swore  he  Sd  not  recollect  the  fact: — Held,  to  be  evidence  to  go  to  a 
jvy.  {Tremikam  v.  Deveriii,  T.  T.  1836,  C.  P.,  3Bing.  N.  S.,  397;  S.  C.  4 
Soott,  128).  In  an  action  for  sheep  sold  and  delivered,  the  defendant  pleaded  a 
payment  of  175/.  It  was  proved  by  J.  J.  that  he  received  a  sum  of  175/.  from 
the  ddendant's  wife  and  gave  it  to  the  plaintiff: — ^Hdd,  that  evidence  might  be 
gifen,  that  when  the  defendant's  wife  gave  him  the  money,  she  told  J.  J.  to  take 
it  to  the  plalhtiff  for  the  sheep.  {Waliert  v.  L§wi§,  1836,  N.  P.,  7  C.  &  P.  344). 

Pleas  of  payment,  or  set-off,  cannot  be  found  distributively,  unless  the  amount 
proved  by  the  defendant  equals  the  plaintiff's  claim.  (Kilmer  v.  Bailey,  M.  T. 
1839,  B.  C,  7  D.  P.  C.  803 ;  S.  C.  5  M.  &  W.  385 ;  S.  P.  Tuck  v.  Tuck,  Id.  114). 

On  a  plea  of  payment,  if  that  be  the  only  issue,  the  defendant  is  to  begin. 
{Siekardtom  ▼.  Fell,  4  D.  P.  C.  10).  And,  where,  in  assumpsit,  the  plea  was 
pspnent  as  to  part,  and  a  set-off  as  to  the  residue: — Hdd,  that  the  defendant 
vaa  to  begfai;  and  that  payments  in  part  only  being  proved,  the  plaintiff  wa» 
^oond  to  go  into  evidence,  to  shew  how  much  he  was  entitled  to ;  and  the  de- 
livery of  &e  particulars  before  plea  made  no  difference.  {Cosheadv.  HuiMh, 
T.  T.  1 838,  N.  P.,  7  C.  &  P.  63). 

^BQt,inl>oi0iiv.^a/cAer,  E.T.  1839,  Q.B.,  2  P.  &D.  292:— Held,  that  a  plea 
of  payment  of  a  smaller  sum  in  lieu  of  a  claim  for  a  larger  in  indebitatus  as- 
sampot,  was  not  aided  by  verdict. 

To  entitle  the  defendant  to  a  verdict  on  a  plea  of  payment  he  must  prove  the 
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trial,  and  not  when  the  pleas  were  pleaded;  and  that,  therefore,  the 
plaintiff  was  not  entitled  to  judgment  non  obstante  yeredicto,  on  the 
ground  that  payment  of  a  smidler  snm  was  pleaded  in  satis&ction 
of  a  larger. 

NiCHOL  V.  Williams,  M.  T.  1837.  Ex.     2  ikf.  f  W.  758;  S.  C. 

6D.P.  C.  167. 

But,  wbere  to  Assumpsit  for  nse  and  occupation,  the  sum  stated  in  the  de- 
mcir  k£2ff  c^*™*^^**  ^^S  105'-  The  phuntiff  delivered  particulars  as  follows: 
enters  a  noL  — **  The  plaintiff  seeks  to  recover  in  this  action  the  sum  of  52/.  10«., 
pros.,  and  pro-  heing  the  balance  of  one  year's  rent  due  from  the  defendant  for  the 
oeeds  on  the  occupation  of  a  farm,  &C.,  which  he  quitted  on  the  2nd  of  Febroary, 
Sj^The  ^®^3-"  The  defendant  afterwards  pleaded  as  to  aU  but  52/.  10«., 
18  entided  to  ^^^  assumpsit;  as  to  52/.  10«.  residue,  payment.  The  plaintiff  joined 
damages.  issue  on  the  plea  of  non  assumpsit,  and  entered  a  nolle  prosequi  as 

to  the  plea  of  payment.  At  the  trial  the  plaintiff  having  proved  an 
occupation  for  several  years,  at  a  rent  of  105/.  a  year,  the  defend- 
ants proved  payment  of  all  the  rent. 

The  Court  held,  that  the  plaintiff  was  nevertheless  entitled  to  a 
verdict  for  nominal  damages. 


'^tismni  of  if^tmts!  into  Cotivt. 


I.  RELATIVE  TO  WHEN  ALLOWED,  p.  135. 

II.  RELATIVE  TO  THE  AMOUNT  TO  BE  PAID  INTO 
COURT,  p.  136. 

III.  RELATIVE  TO  THE  PLEA  OF  PAYMENT  OF  MONEY 

INTO  COURT,  AND  ORDER  FOR,  p.  136. 

IV.  RELATIVE  TO  THE  LEGAL  EFFECT  OF   PAYING 

MONEY  INTO    COURT  AND   PROCEEDING 
FOR  A  SUM  ULTRA,  p.  137. 

V.  RELATIVE    TO    TAKING   THE    MONEY    OUT    OF 
COURT,  p.  139. 

VI.  RELATIVE  TO  COSTS  CONNECTED  WITH,  p.  140. 

VIL  RELATIVE  TO  THE  VERDICT,  p.  142. 

Vni.  RELATIVE  TO  NONSUIT,  JUDGMENT  AS  IN  CASE 

OF,  p.  142. 

•zact  tarn  stated  in  the  plea.  {Couiitu  ▼.  Paddon^  M.  T.  1835,  Cx.,  2  C.,M.  & 
R.  547 ;  S.  C.  4  D.  P.  C.  488 ;  S.  C.  5  Tyrw.  535). 

So,  where  the  plaintiff  in  an  action  of  assumpsit  chiimed  by  his  bill  of  par- 
ticalars  the  sum  of  36/.  2tf.  id,,  being  the  balance  of  a  certain  acooant,  to  which 
the  defendant  pleaded  the  general  issue,  payment,  and  a  set-off,  except  aia  to  the 
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I.  RELATIVE  TO  WHEN  ALLOWED. 

By  3  &  4  Will.  4,  c.  42,  8. 21,  it  is  enacted,  ''That  it  shall  be  law-  Under  S  & 
fill  for  the  defendant  in  all  personal  actions  (except  actions  for  assault  1^^'  ^  ^* 
and  battery,  false  imprisonment,  libel,  slander,  malicious  arrest  or        mooOThito 
prosecation,  criminal  conversation,  or  debauching  of  the  plaintifiTs  Cout  in  oer- 
daoghter  or  servant),  by  leave  of  any  of  the  said  superior  courts  tain  caaet  under 
where  soch  action  is  pending,  or  a  Judge  of  any  of  the  said  superior  J^"^'"  ®'* 
courts,  to  pay  into  court  a  sum  of  money  by  way  of  compensation  or 
amends,  in  such  manner  and  under  such  regulations  as  to  the  pay- 
ment of  costs  and  the  form  of  pleading  as  the  said  Judges,  or  such 
eight  or  more  of  them  as  aforesaid,  shall,  by  any  rules  or  orders  by 
them  to  be  from  time  to  time  made,  order  and  airect." 

Ab  to  Libel  and  Siander,  see  etai.  6^7  Viet. 


Barrett  r.  Dearle,  M.  T.  1834.  K.  B.    3  D.  P.  C.  13;  S.  C. 

2  Ad.  ^  E.  82;  S.  C.  4  N.  ^  M.  200. 

The  Court  refused  to  allow,  in  an  action  by  a  landlord  against  Unliquidated 
tenant  for  breach  of  contract  to  repair,  the  defendant  to  pay  into  ^**fu5**  ^J** 
court,  under  3  &  4  Will.  4,  c.  42,  s.  21,  a  sum  as  compensation  and  ^  qJ^ 
amends,  and  that  it  might  be  received  into  court  under  a  plea  of  under  3  & 
tender  before  action  brought^  such  plea  being  bad  in  a  case  of  unli-  ^  ^^  4*. 
quidated  damages. 

mm  of  5f .  (which  was  paid  into  oonrt),  and  at  the  trial  proved  payment  to  the 
amoont  cf  29/.  17«.  3J.,  «nd  a  setoff  to  the  amount  of  16/.  10«.  7d, :— Held, 
that  the  defendant  was  not  entitled  to  hare  a  verdict  entered  for  him  on  those 
pleas  for  the  amoont  proved.    (Kilner  v.  Bailey,  M.  T.  1837,  Ex.,  5  M.  &  W. 

382). 

*  An  action  for  damages,  occasioned  by  the  negligently  nmning  down  thff 
plaintiff's  boat  by  the  defendant's  vessel,  is  not  an  action  for  a  debt  or  demand 
vitfain  the  meaning  of  the  3  &  4  WiU.  4,  c.  42,  s.  17.  (Watton  v.  Abbott,  M.  T. 
1833,  Ex.,  2  C.  &  M.  150).  So,  in  an  action  against  a  sheriff'  for  a  false  retun 
■nd  for  an  excessive  levy,  and  for  not  paying  over  the  residue,  the  Court  refused 
to  aDow  the  sheriff  to  pay  money  into  Court  with  costs.  {Wood§ate  v.  Baidoekf 
M.  T.  1833,  Ex.,  2  D.  P.  C.  256).  So,  where  a  whole  count  applies  to  a  de- 
nand  for  unliquidated  damages,  money  cannot  be  paid  into  Court  on  a  part  of  it. 
{Hodffei  V.  Lord  JAtchfUld,  M.  T.  1833,  C.  P.,  2  D.  P.  C.  741).  But,  money 
Buy  be  paid  into  Court  on  one  of  several  breaches  of  covenant  contained  in  a 
lease  set  forth  in  the  declaration,  if  the  plaintiff's  particular  specifies  the  sum  he 
claims  on  that  breach.  (SmtMv.  JTtfi^,  M.T.  1833,C.P.,2  D.  P.C.  751).  How- 
ever in  an  action  by  landlord  against  tenant  for  not  repairing,  the  Court  refused  to 
sHow  the  defendant  to  pay  money  into  court  by  way  of  compensation  and  amends, 
UMkr  the  3  &  4  WiU.  4,  c.  42,  s.  21.  {Serle  v.  Barrett,  T.  T.  1834,  K.  B., 
4  N.  &  M.  200 ;  S.  C.  2  Ad.  &  E.  82). 

To  a  count  on  a  bill  of  exchange  or  promissory  note  a  defendant  cannot  pay  a 
■mailer  sum  into  court  and  plead  that  he  was  never  indebted  to  a  smaller  amount, 
bat  should  shew  a  fiulure  of  consideration,  or  some  other  valid  defence  as  to  part, 
aod  then  paj  the  residue  into  Court.  {Armfletd  v.  Burgin,  H.  T.  1840,  £x«y 
8  D.  P.  C.  247 ;  S.  C.  6  M.  &  W.  281). 

In  an  action  of  trespass,  a  Judge  may  make  an  order,  before  declaration,  for 
tbe  defendant  to  be  at  liberty  to  pay  money  into  Court  under  3  &  4  Will.  4,  c.  42 ; 
and  if  the  defendant  pleads,  that,  **  before  the  plaintiff  declared,"  he  paid  into 
Court  a  sum  of  money  by  way  of  compensation,  and  avers  that  the  plaintiff  has 
not  sustained  damage  to  a  greater,  &c.,  on  which  the  plaintiff  takes  issue,  and 
then  issue  is  found  for  the  defendant,  the  Court  will  not  grant  a  rule  for  judg- 
Boit  non  obstante  veredicto.  {Edwards  v.  Price,  £.  T.  1838,  B.  C,  6  D.  P.  C. 
487).    So,  where  a  defendant  was  sued  at  law  for  a  sum  of  money,  and  the  Court 
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II.  RELATIVE  TO  THE   AMOUNT  TO   BE  PAID  INTO 

COURT. 

KiDD  V.  Walkbr,  M.  T.  1831.  K.  B.     2B,^  Ad.  705. 
The  Sam  paid         I jj  an  action  on  a  security  bearing  interest,  the  defendant  paid 

^JdTi^tmt  ^^  ^^^  *  ®^™  ^^  ^  ^^^  ^®^*  *°^  interest  up  to  the  time  of 
up  to  that  ^^®  action  brought,  but  not  to  that  of  paying  in  the  money, 

time*.  The  Court  held,  that  the  plaintiff  was  entitled  to  proceed  in  the 

action,  and  recover  damages  for  the  remaining  interest. 


If  the  plea  of 
payment  of 
money  into 
Court  leaves 
any  part  m- 
answered,  it  is 
demnrrable^. 


III.  RELATIVE  TO  THE  PLEA  OF  PAYMENT  OF  MONEY 
INTO  COURT,  AND  ORDER  FORf. 

Armfield  17.  BuROiN,  H.  T.   1840.  Ex.     6  M.  ^  W.  281;  S.  C. 

8  D.  P.  C.  247. 

In  debt  for  goods,  &c.,  with  a  count  on  a  bill  accepted  by  the 
defendant,  each  count  for  70^.,  and  concluding  in  the  usual  form 
with  a  demand  of  the  aggregate  amount  in  the  several  counts;  plea, 
except  as  to  20/.,  parcel  of  the  sum  demanded,  and  for  which  credit 
was  given  by  the  plaintiff  in  his  particulars,  payment  into  Court  of 
the  sum  of  13/.  12«,  and  that  the  defendant  was  indebted  in  no 
greater  amount. 

The  Court  held  the  plea  bad  on  special  demurrer,  in  not  shewing 
some  answer  as  to  part,  and  payment  into  Court  as  to  residue. 


allowed  him  to  pay  it  into  Court,  to  abide  the  event  of  an  application  bj  him  to 
the  Court  of  Clianoery  for  an  ii^unction,  which  was  accordingly  made  in  January, 
1834,  but  the  plaintiff  having  absconded  without  entering  an  appearance,  the  de- 
fendant was  unable  to  get  an  injunction  on  the  merits,  though  he  had  got  the 
common  injunction,  the  Court  refused  to  make  an  order  tibat  the  defendant 
might  receive  the  money  out  of  Court,  though  a  considerable  time  had  elapsed 
since  the  bill  was  filed.  {Bni  t.  ArgltM,  E.  T.  1835,  Ex.,  3  D.  P.  C.  701). 

*  A  plea  of  payment  of  a  less  sum  of  money  into  Court  on  a  general  indebita- 
tus count  or  counts  is  good,  though  the  amount  intended  to  be  appropriated  to 
each  count  is  not  shewn.  {jQurdainy.  Johmtm,  M.T.  1835,  Ex.,  4  D.  P.  C.  534 ; 
S.  C.  5  Tyrw.  524). 

t  By  Rule  H.  T.,  2  Will.  4, ''  No  rule  or  Judge's  order  to  pay  money  into 
Court  shidl  be  necessary  except  under  the  3  &  4  Will.  4,  c.  42,  s.  21  ;  but  the 
money  shall  be  paid  to  the  proper  officer  of  each  Court,  who  shall  give  a  receipt 
for  tms  amount  in  the  margin  of  the  plea ;  and  the  said  sum  shall  be  paid  out  to 
the  plaintiff  on  demand.'' 

$  It  is  not  a  ground  for  arresting  a  judgment  non  obstante  veredicto,  that  a 
plea  on  which  a  verdict  has  been  found  in  favour  of  the  defendant  alleges  money 
to  have  been  paid  into  Court  pursuant  to  3  &  4  Will.  4,  c.  42,  s.  21,  btfore  de- 
claration. {Bdwardt  v.  Price,  E.  T.  1838,  B.  C,  6  D.  P.  C.  487). 

Where  there  are  several  counts  for  several  causes  of  action,  or  several  breaches 
are  assigned  in  covenant,  the  defendant  may  plead  payment  into  Court  of  one 
entire  sum  in  full  satisfaction  of  all  the  counts  or  breaches.  {MfsnhaU  ▼.  White* 
tide,  H.  T.  1836,  Ex.,  4  D.  P.  C.  766 ;  S.  C.  1  M.  &  W.  188). 

The  Court  refused  to  allow  a  plea  of  pavment,  without  paying  in  the  money, 
on  the  ground  of  the  sum  indorsiBd  having  oeen  paid  in  in  lieu  of  bail.  {Bail  ▼. 
Stqford,  M.  T.  1835,  C.  P.,  4  D.  P.  C.  327 ;  S.  C.  2  Scott,  426). 
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Thompson  v.  Jackson,  £.  T.  1840.  C.  P.    8  D.  P.  C.  591;  S.  C. 
1  Scott,  N.  S.  157;  S.  C.IM.^  G.  242. 

On  a  plea  of  payment  of  money  into  Coort —  The  plea  cannot 

The  Court  held,  that  a  plea  of  payment  of  money  into  Coort  un-  ^  pleaded  to 
der  3  &  4  Will.  4,  c.  42,  a.  1,  and  R.  T.  T.  1  Vict.  Reg.  1,  in  bar  of  ^te"!S[bJXr 
the  further  maintenance  of  the  action,  cannot  be  pleaded  to  the  nXeaa, 
stme  cause  of  action  to  which  other  pleas  are  pleaded  in  denial  of 
the  existence  of  that  cause  of  action  at  the  time  of  action  brought. 


Shabman  17.  Stevenson,  £.  T.  1835.  Ex.     2  C,  M.  ^  B.  75; 
8.  C.  3  D.  P.  C.  709;  S.  C.  5  Tyrw.  564. 

Plea  of  payment  into  Court  (under  the  new  Rules)  of  part,  and  And  should 
no  further  damages  sustained  by  plaintiff,  concluding  with  a  verifi-   condade  with 
cation,  and  not  with  a  prayer  of  judgment,  as  to  further  maintaining  j^l^^'^od 
the  action.  ^         bel^laat 

The  Court  held  the  plea  bad;  such  plea  ought  to  be  of  the  residue  plea*, 
onlj;  any  defence  as  to  a  part  of  the  causes  of  action  ought  to  be 
first  pleaded^  and  then  payment  into  Court  as  to  the  residue. 


IV.  RELATIVE  TO  THE  LEGAL  EFFECT  OF  PAYING 
MONEY  INTO  COURT,  AND  OF  PROCEEDING  FOR 
A  SUM  ULTRA. 

Seaton  v.  Benedict,  T.  T.  1828.  C.  P.  5  Bing.  31;  S.  C. 
2  If.  ^  P.  67.— S.  P.  Drake  r.  Lewin,  T.  T.  1834.  Ex. 
4  Tyrw.  730. 

On  a  question  as  to  payment  of  money  into  Court —  Payment  into 

The  Court  held,  that  payment  into  Court  generally,  where  no   Court  admits 

special  contract  is  stated,  admits  no  more  than  that  the  sum  paid  is  the  contract,  if 

due;  but  where  there  is  a  special  contract,  the  payment  admits  that  o?!wi  to  Ac 

omtract.  sum  paid  inf. 

*  Where  a  defendant  has  aereral  defences  to  different  parts  of  the  plaintiff's 
demand,  and  intends  to  plead  payment  into  Court  as  to  other  parts  of  the  de- 
Buod,  he  should  first  of  all  plead  those  pleas,  and  then  the  plea  of  payment  of 
Boney  into  Court  as  to  the  residue  only.  {Coatea  y.  SievetUf  E.  T.  1835,  Ex., 
3 D. P.  C.  784;  S.  C.  2  C,  M.  &  R.  118). 

t  Semble,  there  is  no  difference  between  the  effect  of  a  plea  of  payment  into 
Court  and  payment  under  the  whole  rule,  with  respect  to  admission  of  the 
liabiUty.  (Levy  v.  JTalrond,  M.  T.  1836,  C.  P.,  3  Biag.  N.  S.  841;  S.  C. 
5  Scott,  52). 

Payment  into  Court  on  several  general  counts,  one  only  of  which  was  appli- 
cable to  the  plaintiff^s  demand: — Held,  to  admit  a  cause  of  action  on  that  count 
only.  {Sti^wrd  v.  Clark,  M.  T.  1824,  C.  P.,  2  Bmg.  377;  S.  C.  1  C.  &  P. 
24, 403).  So,  if  in  trover  the  declaration  enumerate  a  great  number  of  articles, 
■nd  the  defendant  pay  money  into  Court,  and  plead  that  the  plaintiff  has  sus- 
tsioed  no  greater  damages,  the  plaintiff  must  shew  what  articles  the  defendant 
lutf  eonverted;  and  a  declaration  in  trover  being  general,  the  defendant,  by  this 
plea,  does  not  admit  anything  beyond  his  payment  into  Court;  {Cook  v.  Harile, 
1838,  N.  P.,  8  C.  &  P.  568^;  but  in  an  action  for  use  and  occupation,  pay- 
neot  of  money  into  Court  admits  the  contract,  and  therefore  it  is  not  open  to 
lum  to  contend  that  die  plaintiff  ia  without  a  title,  or  that  another  co-plaintiff 
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Hence,  it  is  an 
admiiwion  of  a 
cause  of  action 
in  an  action 
against  a  car- 
rier. 


But  as  to  the 
common 
counts,  the 
plaintiff  must 
prove  a  con- 
tract beyond 
tiie  sums  paid 
in. 


BuLWER  V.  HoRNE,  M.  T.  1832.  K.  B.  1  N.  ^  M.  117;  S.  G. 
4B.^  Ad.  132.— S.  P.  Wight  v.  Goddard,  M.  T.  1837. 
Q.  B.     3N.^  P.  361;  S.  C.  8  Ad.  f  E.  144. 

This  was  an  action  of  assumpsit  against  the  proprietors  of  the 
Gloucester  mail,  for  not  carrying  the  plaintiff  to  Cheltenham,  after 
hooking  a  place,  with  the  general  indebitatus  counts.  The  defendant 
pleaded  non  assumpsit,  except  as  to  one  guinea,  and,  as  to  that,  a 
tender.     Payment  of  one  guinea  into  Court  generally — 

Tlie  Court  held  the  payment  an  admission  of  the  cause  of  action, 
declared  upon  specially.  _____ 

HiNGHAM  V.  Robins,  £.  T.  1839.  Ex.  7  D.  P.  C.  352;  S.  C. 
5  M.  ^  W.  94,  questioning  Walker  v.  Rawson,  1833.  N.  P. 
b  C.^P.  486,  and  Meyer  v.  Smith,  H.  T.  1833.  K.  B. 
A  B.^  Ad.  676. 

The  defendant  pleaded  payment  of  money  into  Court,  to  a  declar- 
ation containing  the  indebitatus  counts  for  use  and  occupation  for 
goods  and  fixtures,  and  the  money  counts. 

The  Court  held  this  to  amount  to  an  admission  only  that  so  mach 
was  due  on  some  one  of  the  contracts  stated  to  the  extent  paid  in; 
and  if  the  plaintiff  fails  to  establish  the  contract  alleged,  he  cannot 
recover;  but  such  a  plea  to  a  special  count  would  admit  the  con- 
tract therein  stated. 


In  an  action 
against  two, 
the  plaintiff 
must  prove  a 
joint  contract 
beyond  the 
snm  paid  into 
Court*. 


Stapleton  v.  Noel,  H.  T.  1840.  Ex.    8  D.  P.  C.  196;  S.  C. 

6M.^W.  9. 

Plea,  payment  into  Court  of  10/.,  with  a  denial  of  damages 
ultra,  upon  which  the  plaintiff  joined  issue.  From  the  particu- 
lars of  demand,  it  appeared  that  the  action  was  brought  to  recoTer 
the  sum  of  50/.,  due  from  the  defendants  jointly  to  the  plaintiff  for 
wharfage. 

Per  Cur. — Under  a  plea  of  payment  of  money  into  Court,  the 


should  haTe  joined  in  the  action,  although  these  facts  may  appear  donbtfiil  on  the 
plaintirs  own  evidence.     (Dolby  ▼.  Jiet,  H.  T.  1840,  Q.  B.,  3  P.  &  D.  287). 

In  an  action  for  an  attorney's  bill,  the  defendant  may,  after  a  payment  into 
Court,  shew  that  the  work  was  to  be  done  for  costs  out  of  pocket,  and  not  for 
an  attorney's  accustomed  fees  and  charges;  (Jones t.  Reade,  M.  T.  1836,  B.  C, 
5  D.  P.  C.  216);  but  in  a  declaration  in  assumpsit  for  non-performance  of  a 
contract  to  receive  and  pay  for  a  copper,  made  to  order  at  a  specified  price  per 
pound  weight,  the  defendants  pleaded,  (inter  alia),  the  payment  into  Court  of  15/., 
and  that  the  plaintiff  had  not  sustained  damage  to  a  greater  amount: — Held,  that 
they  could  not,  under  this  plea,  give  in  evidence  that  they  had  coantermanded 
the  order  when  only  a  part  of  the  work  had  been  done.  {Stevetu  v.  Vfford,  H.T. 
1835,  N.  P.,  7  C.  &  P.  97).  So,  where  a  defendant  pleads  only  a  plea  which 
lidmits  the  plaintiff's  right  to  recover,  evidence  of  facts  which  would  be  a  bar  to 
the  action  is  not  admissible  in  mitigation  of  damages.  (Speck  v.  PhiUipM^  H.  T. 
1839,  Ex.,  5  M.  &  W.  279). 

*  A  plea  of  payment  into  Court  by  two  defendants,  pleaded  to  one  or  more 
indebitatus  counts,  admits  only  that  the  plaintiff  has  a  cause  of  action  on  one  or 
more  of  the  contracts  declared  on  to  the  amount  of  the  sum  paid  in.  (^Archer  v. 
English,  M.  T.  1840,  C.  P.,  9  D.  P.  C.  21;  S.  C.  1  Scott,  N.  S.  156;  1  M.& 
G.  873). 

Plea  of  payment  of  a  sum  into  Court  in  assumpsit,  on  the  indebitatus  count: 
—Held,  to  operate  as  an  admission  only  that  the  plaintiff  is  entitled  to  that  ex. 
tent  on  some  contract,  but  no  evidence  of  a  joint  liability.  (Archer  y.  Sngliskf 
M.  T.  1840,  C.  P.,  2  Scott,  N.  S.  126;  S.  C.  9  D.  P.  C.  12;  S.  P.  Staple- 
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plaiotiff  mast  then  prove  affinnatiyely  some  contract  on  which  both 
the  defendants  are  liablej  and  to  an  extent  beyond  the  sum  paid 
into  Court  by  them. 


V.  RELATIVE  TO  TAKING  THE  MONEY  OUT  OF  COURT. 

Pauier  v.  Reiffeimtbin,  H.  T.  1840.  Ex.     \  M.^  G.  94. 

A  RULE  was  made  in  a  cause  for  payment  of  a  sum  into  Court,  In  cue  of 

which  was  done;  and,  pending  a  rule  for  judgment  as  in  case  of  f?***'  ™f^^ 

nonsuit,  the  suit  abated  by  the  defendant's  death.  tfae^l^tiff^s 

The  Court  held,  that  the  money  could  only  be  paid  out  of  Court  repreaenta* 

to  the  representatives  of  the  defendant,  and  not  on  the  application  tiYei*. 
of  the  attorney. 

ion  T.  Noel,  H.  T.  1840»  Ex.,  8  D.  P.  C.  196 ;  S.  C.  6  M.  &  W.  9).  In  an 
actkm  of  indebitatus  assumpsit,  by  the  master  of  a  ship  for  wages  against  A.  W., 
D.  S.  W.,  and  T.  W.,  the  plaintiff  proved  a  contract  in  the  handwriting  of  W., 
signed  **  A.  W.  &,  Co."  by  which  contract  he  was  engaged  as  master  of  a  vessel, 
at  a  yeaiiy  salary.  He  also  proved  services  under  the  contract  for  several  years, 
and  he  then  put  in  a  mle  to  pay  into  Court  a  sum  of  money  which  was  not 
equal  to  the  amount  of  the  wages.  It  i^peared,  on  the  part  of  the  defendants, 
that  D.  S.  W.  was  not  a  member  of  the  firm  of  A.  W.  &  Co.,  and  was  not  an 
owner  of  the  ship  in  question.  The  defendant,  in  the  course  of  his  case,  went 
into  aooounts  including  a  variety  of  items,  being  disbursements  on  ship's  accounts 
on  the  one  hand,  and  items  to  the  credit  of  the  owners  on  the  other: — Held,  that, 
under  the  drcnm stances,  the  whole  account  was  referable  to  one  contract,  and 
that  the  four  defendants  having  paid  money  into  Court,  were  precluded  from 
setting  up  that  one  of  the  defendants,  D.  S.  W.,  was  not  a  party  to  the  contract. 
{RmenMerqft  v.  Wue,  T.  T.  1834,  2  D.  P.  C.  676;  S.  C.  1  C,  M.  &  R. 
203;  S.  C.  4  Tyrw.  744). 

If,  in  answer  to  a  declaration  in  assumpsit,  the  defendant  plead  several 
pleas,  which  go  to  the  whole  cause  of  action  in  the  declaration,  except  a  spe- 
ctfitti  sum,  and,  for  another,  plead  payment  into  Court  of  a  sum  of  money 
exceeding  that  recovered  by  the  former  pleas,  with  the  averment,  that  the  plain- 
tiff has  not  sustained  damages  to  a  greater  amount  than  the  sum  so  paid  in, 
on  all  of  which  issue  is  joined,  and  a  verdict  is  given  for  the  plaintiff  on  the  fourth 
issue,  he  is  entitled  to  a  verdict  for  nominal  damages  on  the  whole  declaration. 
(FUker  T.  Aide,  E.  T.  1838,  Ex.,  6  D.  P.  C.  594;  S.  C.  3  M.  &  W.  486). 
Where  money  had  been  paid  into  Court  in  satisfection  of  the  cause  of  action,  and 
there  was  a  replication  of  damages  ultra,  and  the  plaintiff  had  not  proceeded  to 
trial  pursuant  to  a  peremptory  undertaking,  the  Court  permitted  the  plaintiff  to 
accept  the  money  paid  into  Court,  upon  paying  the  defendant  the  costs  subsequent 
to  Rich  payment;  (Kelfy  v.  Flint,  M.  T.  1834,  5  D.  P.  C.  293);  and  where 
a  defendant  pleads  payment  of  a  certain  sum  of  money  into  Court,  and  that  the 
plsintiff  has  not  sustained  damages  to  a  greater  amount,  the  defendant  may  shew 
that  the  items  in  the  plaintiff's  demand  above  that  sum  were  not  due  from  him- 
self. {Booth  V.  Howard,  H.  T.  1836,  B.  C,  4  D.  P.  C.  438). 

*  Where  a  defendant  was  sued  at  law  for  a  sum  of  money,  and  the  Court 
allowed  him  to  pay  it  into  Court  to  abide  the  event  of  an  appUcation  by  him  to 
the  Court  of  Chancery  for  an  injunction,  which  was  accordingly  made  in  January, 
1834 ;  but  the  plaintiff  having  absconded  without  entering  an  appearance,  the  de- 
fendant was  unable  to  get  an  injunction  on  the  merits,  though  he  had  got  the 
eommon  injunction,  the  Court  of  Exchequer  refused  to  make  an  order  that  the 
defendant  might  receive  the  money  out  of  Court,  though  a  considerable  time  had 
dapaed  since  the  bill  was  filed.  {Best  v.  Arglee,  E.  T.  1835,  Ex.,  3  D.  P.  C.  701). 

in  assumpsit,  the  defendant  pays  money  into  Court,  and  the  plaintiff  agrees  to 
take  the  money  and  his  costs.  The  costs  are  taxed,  and  paid  by  the  defendant^ 
and  received  by  the  plaintiff.  The  plaintiff,  altering  his  mind,  cbes  not  take  the 
money  oat  of  Court,  and  offers  to  return  the  costs,  which  the  defendant  refuses 
to  take,  the  plaintiff  discontinues  the  action,  and  the  costs  of  the  discontinuance 
are  taxed,  and  paid  to  the  defendant.  These  facts  will  not  support  a  plea  itk 
another  action  for  the  same  demand,  alleging  that  the  plaintiff  received  the  money 
paid  into  Court,  and  the  costs,  in  fall  discharge  of  the  action.  {Power  v.  Butcher^ 
M.  T.  1829,  K.  B.,  5  M.  &  Ry.  327). 
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Jackson  o.  Hopkinbon,  £.  T.  1831.  C.  P.     7  Bing.  557. 

Bat  the  Court  ^^^  defendant  obtained  a  rule  for  a  new  trial  upon  the  ground 
will  not  allow  of  the  absence  of  a  material  witness,  upon  the  condition  of  bringing 
defendant  to       the  money  into  Court — 

^  f^^^^  The  Court  afterwards  refused  a  rule  to  allow  it  to  be  repaid  out 
out  of  Uourt.      ^  Yam,  on  the  ground  of  the  plaintiff  having  reftised  to  answer  to 

a  bill  of  discovery,  and  being  in  contempt. 


FouLSTONE  V.  Blackmore,  H.  T.  1827.  Ex.     1  T.  ^  J.  213. 
Before  the  new       Plaintiff,  after  a  peremptory  undertaking  given  to  try,  took  the 

^'  *"%     °^°^®y  P*^^  ^  ®^*  °^  Court— 

Co^wu  a  The  Court  held,  1st,  that  proceedings  were  thereby  stayed,  and  the 

stay  of  proceed-  judgment  afterwards  signed  by  defendant  was,  if  not  irregular,  yet 
higs*.  unnecessary,  as  incompatible  with  the  state  of  the  proceedings; 

and  2ndly,  that  plaintiff  was  entitled  to  costs  up  to  the  time  of  pay- 
ment into  Court,  notwithstanding  his  subsequent  alleged  default. 


VI.  RELATIVE  TO  COSTS  CONNECTED  WITH.     See,  also, 

infra,  n.* 

Jones  v.  Owen,  E.  T.  1832.   Ex.     1  D.  P.  C.  565;  S.  C.  2  C.  ^ 

J.  476;  S.  C.  2  Tyrw.  452. 

FUintiff liable  The  cause  of  action  arose  within  the  jurisdiction  of  a  county 
to  the  snbse-  court,  and  a  sum  of  money  under  40*.  was  paid  into  Court  under  a 
he?^n^  rule  to  stay  proceedings,  omitting  the  usual  undertoking  by  the  de- 
reoorer  beyond  fcndant  to  pay  the  costs,  and  the  defendant  offered  to  give  the 
the  sum  paid  plaintiff  judgment  within  the  first  four  days  of  the  term  after  the 
"^t-  assizes  for  the  amount  paid  into  court,  in  order  that  the  question  of 

costs  might  be  decided  by  the  Court,  and  also  required  the  plain* 
tiff's  attorney  to  inform  him  whether  he  intended  to  proceed  for  a 
larger  sum,  to  which  an  evasive  answer  was  returned,  and  the  plain- 
tiff proceeded  to  trial  and  recovered  nominal  damages. 

*  But  now,  by  Role  T.  T.  1  Viet.,  it  is  ordered  that  the  plaintiff,  after  de- 
livery of  a  plea  of  payment  of  money  into  Court,  shall  be  at  liberty  to  reply  to 
the  same  by  accepting  the  sum  so  paid  into  Court  in  full  satisfaction 'and  dis- 
charge of  the  cause  of  action  in  respect  of  which  it  has  been  paid  in,  and  he  shall 
be  at  liberty  in  that  case  to  tax  his  costs  of  suit,  and  in  case  of  non-payment 
thereof  within  forty-eight  hours  to  sign  judgment  for  his  costs  of  suit  bo  taxed, 
or  the  plaintiff  may  reply  '*  that  he  sustained  damages,"  or,  "  that  the  defendant 
was  and  is  indebted  to  him,"  as  the  the  case  may  be,  to  a  greater  amount  than  the 
said  sum;  and  in  the  event  of  an  issue  thereon  being  found  fbr  the  defendant,  the 
defendant  shall  be  entitled  to  judgment  and  his  costs  of  suit.  See  also  Rule  H .  T. 
2  WiU.  4. 

t  In  an  action  to  recover  a  sum  of  8/.  2«.  (as  claimed  by  the  particulars  of  de- 
mand), the  defendant  paid  1/.  18«.  into  Court  under  Rule  19  or  H.  T.  4  Will.  4, 
which  the  plaintiff  took  out  in  full  satisfaction  of  the  action.  The  cause  of  action 
arose,  and  both  parties  lived,  within  the  jurisdiction  of  the  county  court  of  Car- 
diganshire ;  and,  by  order  of  a  Judge,  the  defendant  was  allowed  to  enter  a  sog- 
gestion  on  the  roU  of  these  facts,  and  that  the  action  was  brought  for  a  sum 
under  40t.,  and  further  proceedings  were  stayed  with  the  view  of  depriving  the 
plaintiff  of  his  costs,  but  the  Court  set  aside  the  order  on  account  of  the  form  of 
the  rule  for  paying  money  into  court,  the  lateness  of  the  application,  and  its  not 
clearly  appearing  that  the  action  was  brought  for  less  than  40«.  (JFiirreni  v. 
Morgan,  E.  T.  1835,  Ex.,  3  D.  P.  C.  792). 
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The  Court  set  aside  the  verdict  and  stayed  the  proceeding, 
directing  the  costs  snbseqaent  to  the  offer  to  be  paid  bj  the  plain- 
tiff.   

AcKWOOD   V.   Rkad,   M.  T.  1839.  Ex.     7  D.  P.  C.  810;  S.  C. 

5M.^JF.  542. 

In  an  action  for  damages  defendant  took  out  a  summons,  calling  But  the  nile 
on  the  plaintiff  to  show  cause  why,  upon  payment  of  the  sum  of  •■  *o  plaintiff 
10/.  into  court,  with  costs,  all  further  proceedings  should  not  be  ^^^^^^f 
stayed.     This,  howcTcr,  the  plaintiff's  attorney  realised  to  take,  and  gum  ^^  ^^^ 
indorsed  the  summons  accordingly.     The  parties  in  consequence  Court,  as  to 
did  not  go  before  the  Judge,  but  the  defendant  paid  the  money  into  «»*»»  does  not 
Court  under  the  usual  plea.    On  the  1 7th  April  the  plaintiff  repHed  ^^  ^" 
by  taking  the  money  out  of  Court,  and  served  an  appointment  to  nioges. 
tax. 

Per  Cur, — The  present  action,  which  is  not  brought  for  a  debt 
but  to  recover  damages,  even  supposing  a  prima  facie  case  to  have 
been  made  out  against  him,  he  has  satisfactorily  answered  it,  by 
shewing  that  he  had  not  ascertained,  at  the  time  the  sum  of  10/.  was 
tendered  nor  till  after  defendant  had  pleaded,  the  precise  amount 
of  injury  done.  

Parsons  p.  Pitcher,  H.  T.  1S38.  C.  P.    6  D.  P.  C.  432;  S.  C. 

4  Binff.  iV.  S.  306. 

After  an  offer  of  a  sum,  which  the  plaintiff  refused,  the  defend-  After  an  offer 
ant  obtained  an  order  to  pay  it  into  Court,  but  did  not  do  so,  and  *°  ^^^j^^^^J 
the  plaintiff,  being  afterwards  willing  to  accept  it,  gave  notice,  that  J^f^  pJJ^. 
unless  it  were  paid  he  should  proceed,  and  no  notice  being  taken  he  tiff  is  not  en- 
filed  his  declaration,  when  the  defendant  paid  in  the  money  and  the  titled  to  the 
plamtiff  took  it  out.  ooata*. 

The  Court  held,  that  he  was  only  entitled  to  costs  up  to  the  time 
of  the  order.  .^_«. 

GooDEE  V.  Goldsmith,  M.  T.  1836.  Ex.    5  D.  P.  C.  288;  S.  C. 

2M.^W.  202. 

In  assumpsit  for  money  had  &c.,  pleas,  1st,  as  to  all  except  The  plaintiff  is 

£■       •,  non  assumpsit;  2ndly,  as  to  all  except  the  same  sum,  a  set-  entitled  to  the 

off,  and,  as  to  that  sum,  payment  into  Court.     Replication,  admit-  ^^^^^^  the  i«- 

ting  the  set-off,  that  he  womd  not  ftirther  prosecute  as  to  the  said  meAt  of  money 

SQm,  and  that  he  took  the  money  out  of  Court.  into  Court,  and 

The  Court  held,  that  the  plaintiff  was  entitled  to  costs  as  to  that  **>«  defendant 

to  the  costs  of 

*  To  fix  a  plaintiff  with  the  costs  incorred  snhsequently  to  a  snmmons  to  stay 
proceedings,  upon  payment  of  a  less  sum  than  that  demanded,  which,  having 
been  refbsied,  is,  after  forther  proceedings,  taken  out  of  Court,  some  ground  of 
veution  and  oppression  must  he  clearly  shewn.  (Hawortk  v.  Holgate,  E.  T. 
1828,  Ex.,  2  Y.  &  J.  257;  and  see  Carr  y.  Smyihera,  3  B.  &  B.  168;  Last  y. 
Ben/on,  2  Marsh.  478 ;  and  contra,  James  y.  Raggett ,  2  B.  &  Aid.  776V  Where  a 
defcDdnit  offers  part  of  the  debt  claimed,  which  the  plaintiff  at  first  refuses,  but, 
after  bemg  paid  into  Court,  he  takes  out,  the  defendant  is  entitled  to  costs  from 
tbe  thne  of  the  offer;  (Marrgott  y.  Clapp,  H.  T.  1833,  Ex.,  1  D.  P.  C.  701); 
beense,  where  money  paid  into  Court  is  at  first  refased,  but  afterwards  taken 
OBt,  it  is  to  be  taken,  prim&  fade,  as  yexatious,  and  the  plaintiff  liable  to  the 
mbseqnent  costs,  unlera  good  cause  shewn.  Where  the  defendant  subsequently 
<iffered  a  larger  sum,  the  Court  refused  a  rule  for  setting  off  his  subsequent  costs. 

H^tti»y.  Drake,  T.  T.  1836,  Ex.,  1  T.  &  G.  503). 
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the  otlien         part  of  the  cause  of  action  in  respect  of  which  the  money  was  paid 
found  for  hun.   mto  Court,  and  the  defendant  to  the  costs  of  the  other  issues. 


Brookes  v.  Bigby,  M.  T.  1834.  K.  B.    4  iV.  ^  M.  3;  S.  C. 

2Jd.^E.2\. 

The  43  Geo.  3,       The  stat  43  Geo.  3,  c.  46,  s.  3,  for  allowing  a  defendant  costs 

BB  to  arresting  in  case  of  arrest  without  reasonable  or  probable  cause — 
a  defendant,  fj^g  Court  held  did  not  extend  to  cases  where  the  defendant, 

2^payi^t  ^°der  Rule  17  Reg.  Gen.  H.  T.  4  Will.  4,  pleads  payment  into 

of  money  into  Court,  and  the  plaintifiP  replies,  accepting  a  smaller  sum  than  what 

Conrt*.  is  sought  to  be  recovered  in  satisfaction  and  discharge  of  the  cause 

of  action. 


VII.  RELATIVE  TO  THE  VERDICTf. 


VIII.  RELATIVE  TO  NONSUIT,  JUDGMENT  AS  IN  CASE 

OF  J. 


^Uttj  Articles  of  tj^e.     See  ante^  tit.  Articles  of  the  Peace. 


*  Bat  where  the  action  was  brought  for  8/.  2«.,  and  the  plaintiff  took  out  1/. 
18«.,  paid  into  Court  under  Reg.  19,  H.  T.  4  Will.  4,  in  full  aatisfaction :— Held, 
that,  although  it  might  be  a  case  for  a  suggestion,  jet  the  defendant  was  liable  for 
costs  under  the  terms  of  the  rule  under  which  he  paid  the  money  into  Court,  and 
obtained  a  stay  of  proceedings;  and  quaere,  if  in  any  case  a  suggestion  is  allowed 
after  payment  of  money  into  Court?  (^Farreni  v.  Mordant  E.  T.  1835,  £z.» 
3  D.  P.  C.  792). 

t  A  declaration  in  assumpsit  against  assignees  of  a  bankrupt  stated  that  the 
plaintiff  had  agreed  with  the  bankrupt,  before  the  bankruptcy,  to  permit  Yarn  to 
take  stones  from  the  plaintiff's  quarry  at  a  certain  price,  for  which  he,  the  bank- 
rupt, had  undertaken  to  build,  and  that  he  took  therefix>m  stones  to  the  amount 
of  50/. ;  that  the  defendants,  as  lus  assignees,  adopted  his  contract  for  building 
the  church,  and  thereby  became  bound  by  its  equities,  and  so  liable  to  pay  the 
plaintiff  the  50/.,  and  that  afterwards  they  took  from  the  quarry  stones  for  the 
same  purpose  to  the  amount  of  40/.  Plea,  as  to  the  agreement  of  the  plaintiff 
with  the  bankrupt,  non  assumpsit ;  as  to  the  residue  of  the  causes  of  action,  pay- 
ment into  Court  of  6/.  I2tf.  ll<f.,  which  the  plaintiff  accepted  in  satisfaction  of 
that  sum.  The  jury  having  found  for  the  defendant  on  the  first  issue  : — Held, 
that  the  admission  in  the  plea  of  payment  into  Court  did  not  entitle  the  plaintiff 
to  have  a  verdict  entered  for  him  on  the  other  issue.  {Twemlow  v.  AsAey,  S.  T. 
1838,  Ex.,  6  D.  P.  C.  597 ;  S.  C.  3  M.  &  W.  495). 

t  Where  money  had  been  paid  into  Court  in  satisfaction  of  the  cause  of  action, 
and  there  was  a  replication  of  damages  ultra,  and  the  plaintiff  had  not  proceeded 
to  trial  pursuant  to  a  peremptory  undertaking,  the  Court  permitted  the  plaintiff 
to  accept  the  money  paid  into  Court,  upon  the  defendant  paying  the  costs  sub- 
sequent to  such  payment.  {Kelly  v.  Flint,  M.  T.  1836,  Ex.,  5  D.  P.  C.  293). 

Where  an  action  of  ejectment  is  brought  on  certain  breaches,  and  money  is 
paid  into  Court  on  one  of  them,  and  the  plaintiff  takes  it  out  and  does  not  proceed 
to  trial,  the  defendant  is  entitled  to  judgment  as  in  case  of  a  nonsuit.  (Doe  d. 
Stanley  v.  Towgood,  M.  T.  1833,  B.  C,  2  D.  P.  C.  494). 
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^ttfiSttf. 


Doe  d.  Warren  v.  Bray,  M.  T.  1828.    K.  B.    S  B.  ^  C.  813. 

On  a  qaestion  of  pedigree  an  entrj  of  baptism  appeared  in  the  Hie  registry  of 
parish  register  to  be  in  the  handwriting  of  a  person  who  was  not  bq>ti8m  mutt 
the  dergyman  at  the  time  to  which  the  entry  referred,  though  he  ^!,!^*j!  ^^  * 
became  so  afterwards.  SSrityi^the 

The  Court  held  this  entry  to  be  inadmissible  in  eyidence  to  prove  time, 
the  baptism;  nor  were  certain  memoranda  made  by  the  parish  clerk 
at  the  time  of  the  baptism,  corresponding  with  the  entry  made  by 
the  subsequent  clergyman,  received  in  evidence  themselves,  or  to 
give  an  explanation  sufficient  to  warrant  the  admission  in  evidence 
of  the  roister.  __^ 

Doe  d.  Fuller  r.  Randell,  T.  T.  1828.  C.  P.  2  M.  ^P.  20. 

Declaration  by  a  wife,  that  she  had  heard  her  first  husband  A  wife  may 
say,  that  after  his  death  the  estate  would  go  to  F.,  and  after  his  P^^^  ^bat  her 
death  to  his  heir,  under  whom  the  lessor  of  plaintiff  claimed—  a  bTwm  ^ 

The  Court  held,  to  have  been  properly  admitted  to  show  the  rela-  of  kin', 
tionship  of  F.  to  the  family. 

Dob  d.  Oldham  v.  Wolley,  £.  T.  1828.    K.  B.    8  JB.  ^  C.  22; 

S.  C.  3  C.  ^  P.  402. 

In  ejectment,   the  lessors  of  the  plaintiff  claimed,  through  a  After  a  century 
younger  brother,  all  the  brothers  being  in  existence  more  than  a  it  may  be  pre- 
century  ago.     Proof  was  given  of  the  pedigree  downwards  from  this  J?2*^.*.P"^ 
younger  brother;  but  there  was  no  evidence  whatever  as  to  the  other  |^|^^     '^^ 
brothers;  but,  the  wills  of  the  persons  forming  the  younger  branch, 
made  no  mention  of  those  brothers,  unless  they  were  dead,  and 
had  died  without  issue,  the  lessors  of  the  plaintiff  might  not  be 
entitled. 

Vaughan^  B.,  informed  the  jury  that,  as  there  was  no  evidence  to 
the  contrary,  they  might  presume  that  those  brothers  were  dead,  and 
that  they  had  died  without  issue.  And  of  that  opinion  were  the 
Court. 


^  Dedarations  of  deceased  members  of  a  family,  in  matters  of  pedigree : — Held, 
inadmissible  after  the  state  of  facts  had  arisen  on  which  the  claim  was  founded, 
wUdi  for  that  pnq>ose  was  to  be  deemed  the  commencement  of  lis  mota. 
{Wdker  T.  Beauehamp,  1834,  N.  P.,  6  C.  &  P.  560).  fiat,  in  a  ques- 
tion of  pedigree  decUrations  ante  litem  motam: — Held,  admissible,  although  the 
plaintiflTs  titk  was  that  which  the  party  making  such  d^aratlon  would  have  had 
if  liTing.  {Doe  d.  THlman  ▼.  Tarver,  1824,  N.  P.,  1  Ry.  &  M.  141).  So, 
to  prove  a  pedigree,  the  declarations  of  the  husband  of  one  of  the  family  are  ad- 
mianbie,  tboo^  he  was  not  otherwise  related  to  the  family.  {Doe  d.  Nor  they  t. 
JJorvey,  1825,  N.  P.,  1  Ry.  &  M.  297).  But,  the  declaration  of  an  ille- 
g^daiate child: — Held,  not  within  the  rule  as  to  members  of  the  family  of  his  re- 
puted &ther,  and  rejected  in  a  question  of  pedigree  as  evidence  of  reputation. 
(I>oeT.  Bar/o»,1836,  N.  P.,  2  M.  &  Rob.  28). 

In  m  action  for  use  and  occupation  by  the  reversioner,  against  a  person  who 
had  been  tenant  for  years,  determinable  on  three  lives,  a  register  of  burials  of  a 
Wcaleyan  chapel-  is  not  admissible  to  prove  the  death  of  the  cestui  que  vie ;  nor 
ia  tlie  evidence  of  a  witness  who  heard  in  the  family  that  another  of  the  cestuis  que 
▼ie  WIS  dead.    (WMttwiY.  Watere,  1830,  N.  P.,  4  C.  &  P.  375). 
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PENAL  ACTIONS. 


$ter» 


An  Irish  dee- 
tiye  peer  is  pri- 
▼ileged  from 
arrest*. 


CoATEs  V.  Viscount  Hawarden,  M.  T.  1827.    K.  B.    7  B.  ^ 

C.  388;  S.  C.  1  M.  ^  Ry.  110. 

An  Irish  peer,  who  had  voted  in  the  election  of  repiesentative 
peers,  and  whose  vote  had  heen  allowed  by  the  House  of  Lords — 
The  Court  held  to  be  privileged  from  arrest  by  capias. 


Whether  a 
party  acted  in 
riolation  of  a 
statute  is  a 
question  for  a 
jury. 


So,  where  two 
offices  are  not 
to  be  held,  sub- 
ject to  a  penal- 
ty, it  is  for  the 
jury  to  say  whe- 
ther the  officer 
acted  occasion- 
ally in  discharge 
of  both  bonA 
fide. 


^erag^.     See  tit.  Abeyance. 

See  tit.  Penalty. 

Charlesworth  V,  RuDGARD,  M.  T.  1834.  Ex.     1  C,  If.  fyR. 

498;  S.  C.  4  Tyrw.  824. 

By  9  Geo.  4,  c.  27>  (a  local  act  for  paving,  watching,  lighting, 
and  improving  the  city  of  L.),  commissioners  were  appointed  for 
carrying  the  act  into  effect,  and  a  penalty  was  imposed  upon  such  of 
them  as  being  personally  interested  in  the  matter  in  question  should 
act  as  commissioners  in  the  execution  of  the  act.  One  of  the  com- 
missioners, being  personally  interested  in  the  construction  of  a  foot- 
path opposite  his  own  house,  attended  a  meeting  of  the  commis- 
sioners, and  spoke  upon  the  question  of  the  mode  of  constmctiDg 
such  footpath.     In  an  action  for  penalties — 

The  Court  held,  that  this  was  evidence  to  go  to  the  jury  of  an 
acting  as  a  commissioner.        

Hawkins  v.  Newman,  H.  T.  1839.  Ex.     A  M,  ^  W.  613. 

The  corporation  (Gravesend  Pier  Act)  were  empowered  to  appoint 
clerks,  a  treasurer,  &c.,  but  prohibited  from  appointing  the  clerk  to 
be  treasurer;  and  the  act  imposed  a  penalty  on  any  clerk,  or  his 
partner  or  his  clerk,  who  should  officiate  for  the  treasurer;  and  the 
corporation  had  appointed  the  clerk  to  be  assistant-treasurer,  with  a 
salary,  and  he  had  discharged  some  of  the  duties  of  the  treasurer — 

The  Court  held,  that  it  was  for  the  jury  to  say  whether  he  acted 
bon4  fide  in  the  belief  of  his  being  appointed  an  independent  officer, 
or  only  colourably;  and  that  in  the  latter  case  only  he  would  be 
liable  to  the  penalty.  


Gregory  r.  Tuffs,  T.  T.  1834.  Ex.     1  C,  3f.  ^  22.  310;  S.  C. 

4  Tyrw.  820. 

A  new  trial  In  an  action  on  a  penal  statute,  clear  evidence  having  been  given 

granted  after       of  the  facts  charged  in  the  declaration,  the  jury  were  addressed  on 


*  And  where  it  was  shewn  that  the  defendant  had  upon  sereral  oocanons  acted  as 
a  Scotch  peer  in  voting  at  the  election  of  Scotch  peers,  the  Conrt  refused  to  enter 
into  the  validity  of  his  claim,  and  held  him  entitled  to  be  discharged  from  arreat. 
(Digby  v.  Stirling,  M.  T.  1831,  C.  P.,  8  Bing.  55 ;  8.  C.  6  M.  &  P.  116). 
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the  law  on  bebalf  of  the  defendant^  and  the  act  of  Parliament  was  yerdiet  for  de- 
read  to  them.     Lord  Lyndhurst,  C.  B.,  having  explained  the  law  to  ^4*"*'^"* 
them,  they  asked  for  the  act  of  Parliament,  and  retired,  taking  it  ^^^|f|[  ,Q|g. 
with  them.    Thej  afterwards  found  a  verdict  for  the  defendant.     On  take^. 
motion  for  a  new  trial — 

Per  Cur, — ^The  clearness  of  the  evidence  on  the  part  of  the  plain- 
tiff—there being  no  evidence  on  the  defendant's  side — the  conduct 
of  the  jary,  and  their  asking  for  and  taking  with  them  a  copy  of  the 
act  of  Parliament,  have  led  us  to  the  conclusion  that  the  verdict  of 
the  JQiy  in  this  case  was  not  founded  on  their  opinion  of  the  facts  of 
the  case,  bat  upon  a  mistake  of  the  law.  Vfe  have  conferred  with 
the  other  Judges  upon  the  subject,  and  they  agree  with  us^  that, 
onder  such  circumstances,  there  ought  to  be  a  new  trial. 


See  particular  titles,  according  to  subject-matter. 


Davies  v.  Psnton,  n.  T.  1827.  K.  B.    6  ^.  ^  C.  216. 

Declaration  on  articles  of  agreement  for  the  goodwill,  &c.,  of  A  penalty  is  not 
the  business  of  surgeon,  &c,  in  consideration  of  a  certain  sum  paid,  the  tabject  of  a 
and  of  two  bills  of  exchange  payable  at  twelve  months'  date,  accepted  ^^°^' 
by  the  plaintifF,  and  covenant  by  the  defendant  not  to  practise 
within  certain  limits,  for  true  performance  of  which  agreement  each 
bound  himself  to  the  other  in  the  penal  sum  of  500/.,  as  and  by 
way  of  liquidated  damages;  and  breach  that  defendant  had  practised 
within  &c.;   to  which  the  defendant  pleaded,  as  a  set-off  as  to  part, 
the  non-payment  by  the  plaintiff  of  the  bill  of  exchange,  whereby 
the  said  sum  of  500/.  became  due  and  payable  to  defendant;  repli- 
cation, as  to  such  part  of  the  set-off,  that  plaintiff  became  bank- 
npt,  and  obtained  his  certificate,  and  demurrer  thereto. 

The  Court  held,  that,  looking  to  all  parts  of  the  instrument,  the 
Slid  sum  of  500/.  was  clearly  intended  as  a  penalty  to  secure  such 
damages  as  the  party  injured  ought  to  receive,  and  not  therefore 

*  After  an  action  for  penaldes  had  been  commenced,  under  37  Geo.  3,  e.  90, 
s-  27,  against  an  attorney  for  not  having  hig  name  inrolled  with  Uie  Prothonotary, 
ttw  CoQit  refoaed  to  allow  It  to  be  entered  nanc  pro  tunc;  and  an  amendment  of 
tiie  dedarmtion  also  refused,  the  action,  although  within  the  letter,  not  being 
within  the  spirit  of  the  act.  {Swift,  Ex  parte,  E.  T.  1835,  C.  P.,  3  D.  P.  C.  636). 

Where,  in  a  penal  action,  counsel  are  regularly  retaixied,  the  plaintiff  cannot 
bxouelf  interpose  and  daim  to  be  nonsuited.  {Markt  v.  Bet^aminf  1837,  N.  P., 
2  Moo.  &  Rob.  225). 

t  Only  one  penalty  can  be  recovered  against  the  same  party  under  6  Geo.  4» 
c  16,  B.  120,  though  there  may  be  different  acts  of  concealment,  and  different 
acts  may  be  given  in  evidence  under  one  count.  {Brook  ▼.  Glenerou,  1836,  N.  P. , 
2  M.  &  Rob.  62). 

By  the  New  Beer  Act,  1  Will.  4,  c.  64,  s.  15,  penalties  are  recoverable  upon  the 
information  of  any  person  before  two  justices,  acting  in  petty  sessions  in  and  for 
the  diriaion  or  place  in  which  the  house  is  situated  when  the  offence  was  com- 
Bitted.  {lUff.  r.Rawiim,  1839.  N.  P.,  8  C.  &  P.  439). 

A  sum  cannot  be  treated  as  liquidated  damages  where  it  is  applicable  to  the 
bieadi  of  different  stipulations  of  different  degrees  of  importance.  {Boys  y.  Anceii, 
M.T.  1838,  C.  P.,  5  fiing.  N.  S.  390 ;  S.  C.  7  Scott,  364). 
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tbe  subject  of  set-off;  and  although  it  appeared  upon  the  other 
parts  of  the  record,  that  the  plaintiff's  assignees  were  entitled  to  the 
benefit  of  the  contract,  yet  that  the  Court  can  only  look  to  that  part 
of  the  record  upon  which  the  demurrer  arises. 


See  particular  titles,  according  to  subject-matter. 


SiBONX  V.  KiRKMAN,  £.  T.  1836.  Ex.     I  M.^  W.  418. 

Peribrmanoe  The  plaintiff,  on  going  abroad,  agreed  with  the  defendant's  tes- 

cannot  be  pre-  tator  to  sell  an  instrument  at  a  given  price,  which  was  acknow- 
■f^^tw*^^  ledged,  and  to  be  taken  as  part  of  the  price  of  another  instrument, 
yean.  to  be  made  for  him  on  his  return,  which  he  did  not  until  a  lapse  of 

twenty  years,  and  after  the  death  of  the  party;  the  defendant,  in 
an  action  on  the  agreement,  pleaded  a  performance  and  acceptance 
of  an  instrument  in  satisfaction;  the  Judge  having  directed  the 
jury,  that,  after  such  a  lapse  of  time,  performance  might  be  pre- 
sumed— 

The  Court  granted  a  new  trial  for  the  jury  to  say,  whether  they 
found  the  contract  alleged  in  the  plea  or  not.  Upon  a  second  trial, 
no  evidence  being  offered  to  prove  the  plea,  and  the  jury  having 
found  for  the  plaintiff,  the  Court  refused  a  rule  in  arrest  of  judg- 
ment. 


'^txjuxs:* 


L  RELATIVE   TO   WHAT    AMOUNTS    TO,    AND   BY 
WHOM  COMMITTED,  p.  147. 

IL  RELATIVE  TO  THE  COURT  IN  WHICH  THE  OF- 

FENCE  IS  TRIABLE,  p.  147. 

HI.  RELATIVE  TO  THE  INDICTMENT,  p.  148. 

IV.  RELATIVE  TO  THE  EVIDENCE,  p.  150. 
V.  RELATIVE  TO  WITNESSES,  p.  152. 

VI.  RELATIVE  TO  THE  TRIAL,  p.  152. 

VIL  RELATIVE  TO  COSTS,  p.  153. 

VIII.  RELATIVE  TO  NEW  TRIALS,  p.  153. 

IX.  RELATIVE  TO  THE  REMOVAL  OF,  INDICTMENT 
FOR,  p.  153. 
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I.  RELATIVE  TO  WHAT  AMOUNTS  TO,  AND   BY 

WHOM  COMMITTED*. 

n.  RELATIVE  TO  THE  COURT  IN  WHICH  THE   OF- 

FENCE  IS  TRIABLE  f. 


*  A  party  filing  a  bill  for  «n  iijanctioii,  and  making  an  affidavit  of  matter* 
matmaf  to  it,  maj  be  indicted  for  peijary  committed  in  that  affidavit,  thoogh  no 
motion  is  ever  made  for  an  injonction.  (Hex  t.  White,  M.  T.  1829,  N.  P.,  1  M. 
ft  M.  271). 

In  an  answer  in  Chancery  to  a  bill  tied  against  the  defendant  for  the  specifio 
performance  of  an  agreement  relating  to  the  purchase  of  land,  the  defendant  had 
rdied  om  the  Statnta  of  Fravds,  (the  agreement  not  beins  in  writing),  and  had 
ibo  denied  havina  entered  into  any  sndi  agreement.  I^on  this  £niai  in  his 
■wpsr  tbe  defendsnt  was  indicted  for  peijnry : — Hdd,  that  the  denial  of  an 
agreement,  whieh  br  tha  Statnta  of  Frauds  was  not  binding  on  the  parties,  waa 
iiamatmal  and  imlevant,  and  that  the  defendant  was  entitled  to  his  acquittaL 
{Rex  T.  Jhauion,  1824,  N.  P.,  1  Rr.  &  M.  109). 

Wliere  die  witneas  gave  contradktory  evidence  in  his  deposition  before  the 
■agiitnte  and  •■  tbe  trial  at  the  agSBiona,  on  which  latter  the  peijury  was 
T—'g"^^  I — Held,  that  it  would  not  be  sufficiently  shewn  to  be  Uhe  by  the  mere 
htt  of  bis  having  sworn  the  contrary  at  another  time ;  but  the  jury  must  con- 
sider whether  there  was  such  confirmatory  evidence  of  the  facts  stated  in  the  de- 
posstian  aa  proved  that  given  at  the  sessions  to  be  false.  {Rex  v.  Wheatlandf 
1898,  N.  P.,  8  C.  ft  P.  238V. 

CniBmimioners  actiBg  under  a  flat  of  bankruptcy  adjudicated  A.  a  bankrupt, 
snd  afterwards  B.  was  eramined  before  them  touchmg  the  estate  of  A.,  and  gave 
Cfldenee  which  was  alleged  to  be  false.  B.  being  indicted  for  peijury,  it  ap- 
peared on  the  triid  that  the  petitioning  creditor's  debt  was  not  of  sufficient 
ssMrant,  but  it  also  appeared  that  A.  owed  other  debts,  which  might  have  been 
suhstitated  for  the  petitioning  creditor's  debt  by  order  of  the  Chancellor,  under 
sect.  18  of  6  Geo.  4,  c.  16,  so  aa  to  have  rendered  tbe  fiat  valid,  but  that  no 
sndh  order  had  been  made: — Held,  that,  under  these  circumstances,  B.  could 
not  be  guilty  oi  perjury  on  this  his  eiamination;  (Rey,  v.  Etfringion,  1  Car.  & 
M.  319; ;  but  semble,  that  if  B.  had  been  examinea  by  the  commissioners  in  the 
preliminary  proceedings  before  them,  to  ascertain  whether  A.  should  be  adjudged 
a  baukimit  or  not,  B.  might  have  been  guilty  of  perjury,  even  though  there  had 
been  no  good  petitioning  creditor's  debt,  (lb.) 

An  inaolvant  debtor,  omitting  to  state  in  hia  schedule  debts  due  to  him,  is  not 
indictablf  for  peijury,  although  he  has  sworn  to  the  truth  of  his  schedule ;  but  he 
vast  be  indicted  for  a  misdemeanor  under  sect  70  of  the  Insolvent  Debtors'  Act, 
7  Geo.  4,  c.  57.  Peijury  under  sect.  70  of  that  act  is  only  committed  as  to 
thny  fUsely  stated  in  the  schedule.  The  form  of  oath  at  the  end  of  an  insol- 
vuBrs  schedole  is  an  affidavit  in  writing,  and  may  be  so  stated  in  an  indictment 
for  peijury.  Debts  due  to  the  insolvent  are  **  effects  or  property  "  within  sect.  70 
of  tht  Insolvent  Debtors'  Act.  (Bex  v.  Moody,  M.  T.  1831,  N.  P.,  5  C.  ft  P.  23 ; 
&  C  2  M.  ft  M.  128). 


t  Where  iame  waa  joined  on  an  indictment  for  peijury,  on  an  information  in  an 
infeaor  cout,  which  was  removed  by  certiorari  into  the  King's  Bench  (Dublin) : 
— ^Hdd,  that,  n|Mm  the  construction  of  17  ft  18  Car.  2,  c.  20,  restraining  the 
trial  at  Niai  Pnus  to  issues  j<Mned  in  the  superior  Court,  the  Court  had  no 
inriadktioB  to  try  anch  issue.  (Rowe  v.  Rex,  7  Bli.  P.  C.  1 ;  S.  C.  2  CI.  ft 
F.43). 

'Where  the  peijury  was  actually  committed  in  the  Guildhall  of  the  county  of 
&a  city  of  N.,  on  a  trial  at  the  sessions,  holden  therein : — Held,  that  the  indict- 
meat  might  be  preferred  in  the  county  of  the  dty.  (Rex  v.  Jones,  1833,  N.  P., 
«C.ftP.137), 
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The  indictment 
most  shew  that 
the  question 
wae  material*. 


III.  BELATIVE  TO  THE  INDICTMENT. 

Rifix  V.  NiCHOLL,  T.  T.  1830.  K.  B.     \  B.^Jd.  21. 

As  indictment  for  perjury  alleged,  that  the  material  question  wbs, 
"  whether,  on  the  occasion  of  a  certain  alleged  arrest,  L.  touched 
K.,"  and  then  the  defendant's  evidence  was  set  out,  and  that  L. 
put  his  arms  round  him,  and  embraced  him;  (innuendo)  thatL.  had, 
**  on  the  occasion  to  which  the  said  evidence  applied,"  touched  the 
person  of  K. 

The  Court  held,  that  it  did  not  sufficiently  appear  upon  the  whole 
statement,  that  the  evidence  was  material. 


and  that  the 
defendant  was 
sworn,  and 
most  use  the 
words  "wilfuUy 
and  compt- 

iji" 


bnt  need  not 
state  official 
situation  of  the 


Rex  v.  Stevens,  H.  T.  1826.  K.  B.    5  B.  ^  C.  246. 

An  indictment  for  perjury  alleged  only  that  the  defendant  "then 
and  there  falsely  and  maliciously  gave  false  testimony.'' 

The  Court  held  the  indictment  bad  for  not  charging  that  defend- 
ant swore  wilfully  and  corruptly.  A  second  count,  alleging  that,  on 
the  trial  of  the  said  H.,  he  was  found  guilty  by  means  of  the  *'  false 
and  material  testimony  of  the  defendant  in  the  first  count  men- 
tioned;" that  a  new  trial  was  granted,  and  that  defendant,  know- 
ingly, falsely,  wilfully,  and  corruptly  made  an  affidavit  that  the 
evidence  given  by  him  on  the  trial  of  the  said  H.  was  true,  *'  whereas 
it  was  false  in  the  particulars  in  the  first  count  mentioned  and  set 
forth:" — Held  also  bad,  there  being  no  distinct  averment  that  the 
defendant  was  sworn  as  a  witness,  or  of  what  he  swore,  but  that  that 
fact  could  only  be  taken  by  intendment. 

Rex  v.  Callanan,  M.  T.  1826.  K.  B.     6  B.  ^  C.  102. 

On  an  indictment  for  perjury  in  an  affidavit  sworn  before  a  com- 
mission— 

The  Court  held,  first,  that  it  was  not  a  fatal  variance  that,  in  the 


*  There  had  been  an  information  on  the  New  Beer  Act,  1  WiU.  4,  c.  64 ;  on 
an  indictment  for  perjury,  alleged  to  have  been  committed  on  the  hearing  of  such 
an  information,  it  is  necessary  to  ayer  that  the  justices  were  acting  in  and  for  the 
division  or  place  in  which  the  house  is  situated ;  but  it  is  not  necessary  to  aver 
that  they  were  acting  in  petty  session,  as  eyery  meeting  of  two  justices  in  any 
place  for  business  is  itself  a  petty  session.  {Reff.  v.  BawlhUf  1838,  C.  C.  C,  8  C. 
&  P.  439). 

An  indictment,  charging  an  insolyent  with  perjury  as  to  his  schedule,  contain- 
ing a  "  full,  true,  and  perfect  account  of  all  debts,"  &c.,  merely  negativing  that 
the  said  schedule  did  not  contain  a  full,  true,  and  perfect  account,  &c.,  without 
specifying  any  debts  omitted : — Held  too  indefinite,  and  ordered  to  be  struck  out 
of  the  list,  the  learned  Judge  saying  he  would  take  no  notice  of  such  a  record. 
(l{«xy.  Hepper,  H.  T.  1825,  N.  P.,  1  Ry.  &  M.  210;  S.  C.  1  C.  &  P.  608). 
So,  where  the  indictment  for  perjury  on  a  charge  of  felony  merely  stated,  that 
the  defendant  went  before  justices,  and  deposed  (setting  out  the  deposition  of  the 
party  haying  done  so,  amounting  to  felony),  and  assigning  perjury  therein,  but 
there  was  no  allegation  that  any  charge  of  felony  had  been  made,  or  any  judicial 

Proceeding  pending  before  the  justices : — Held  bad.  {Reff.  y.  PeartoUf  1837, 
I.  P.,  8  C.  &  P.  119). 
Amendments  under  9  Geo.  4,  c.  15,  should  be  yery  sparingly  made  in  criminal 
cases.  An  indictment  for  perjury,  assigned  on  an  affidayit  made  for  the  purpose 
of  setting  aside  a  judgment  signed  since  the  Rule  of  H.  T.,  4  Will.  4,  alleged 
that  the  judgment  was  entered  up  *<  in  or  as  of "  Trinity  Term,  5  Will.  4  : — H^d, 
that  this  was  bad,  and  the  Judge  would  not  amend  it  under  Uie  stat.  9  Greo.  4, 
c.  15.  {Bex  V.  Cooke,  1836,  N.  P.,  7  C.  &  P.  559). 


TERJVBY— Indictment.  149 

mdictmenty  the  matters  were  set  out  as  continuous,  being  separated  party  before 
hj  other  matters  in  the  affidavit,  the  23  Geo.  2,  c.  11,  requiring,  in  whom  twom. 
SQch  indictments,  only  the  substance  of  the  offence  charged  to  be  set 
out;  and  secondlj,  that  it  need  not  state  the  official  situation  of  the 
party  before  whom  sworn,  but  that  it  was  sufficient  to  state  the 
name  of  the  person  or  Court  before  whom  sworn. 

Rex  v.  Dudman,  M.  T.  1825.  K.  B.    4  B.  ^  C.  850;  8.  C.  6  D. 

^  R.  324. 

An  indictment  for  perjury,  on  a  petition  before  the  Chancellor,  And  itating  a 
stated  that,  at  the  several  meetings  before  the  commission,  the  peti-  document  tndy 
tioner  declared  &c.,  and  on  production  of  the  petition  at  the  trial  the  *"^^J]?*°?* 
allegation  appeared  to  be  that,  at  the  several  meetings  before  the  ^^^jano^.''  ^ 
commissioners,  &c. 

The  Court  held,  that  it  being  sufficient  if  the  petition  were  set 
out  tmly  in  substance  and  effect,  and  the  word  "commission"  being  of 
equivocal  meaning,  and  might  be  used  to  denote  either  a  trust  or 
authority  exercised,  or  the  persons  by  whom  it  was  exercised,  or  the 
instmment  by  which  it  was  exercised;  and  as  it  could  only  be  con- 
sistent with  the  previous  allegations  of  the  indictment  by  construing 
it  to  denote  the  persons  to  whom  the  authority  was  given,  the  Court 
would  do  so,  and  that  there  was  no  variance. 


Reg.  o.  Yieribr,  T.  T.  1840.  Q,  B.    4  P.  ^  i).  161. 

An  indictment  for  perjury  before  an  election  committee,  on  a  And'the  indict, 
petition  for  bribery,  stated  that  B.  and  C,  at  a  stated  time,  went  to  mentis  saffid- 

*  An  indictment  for  peijury,  in  setting  ont  the  record  of  a  conviction  at  the 
Middlwex  sessions,  stated  an  adjournment  to  have  been  made  by  —  Const,  Esq., 
and  A.,  B.,  C,  and  D.,  and  others,  their  fellows,  &c.,  justices.  An  examined 
copy  of  the  record  of  oonTiction,  when  produced,  stated  tiie  adjournment  to  ha^e 
been  made  by  —  Const,  Esq.,  and  E.,  P.,  G.,  and  others,  &c.: — Held,  that  this 
defect  might  be  cured  by  parol  cTidence  of  an  a4)oumment  made  bv  the  persons 
Dsmed  m  the  indictment : — Held,  also,  that,  no  such  evidence  being  givcD,  thevari- 
inoe  WIS  fatal.  {Res  v.  Bellamy,  M.  T.  1824,  N.  P.,  1  Ry.  &  M.  171).  So,  if  A. 
lie  indicted  for  peijury,  in  swearing  that  he  did  not  enter  into  a  Tcrbal  agreement 
with  B.  and  C.  for  them  to  become  joint  dealers  and  co-partners  in  the  trade  or 
business  of  druggists ;  and  it  appeared  that,  in  fact,  B.  was  a  druggist  keeping  a 
shop  with  which  A.  had  nothing  to  do,  but  that  A.  and  C,  being  sworn  brokers, 
coidd  not  trade,  and  therefore  made  speculations  in  drugs  in  B.'s  name,  with  his 
ooDsent,  he  agreeing  to  divide  profits  and  loss  with  A.  and  C;  this  will  not  sup- 
port tiie  indictment,  as  this  is  not  the  sort  of  partnership  denied  by  B.  upon  oath. 
(Reg  ▼.  Tueier,  M.  T.  1826,  N.  P.,  2  C.  &  P.  500).  But  where,  in  an  indictment 
for  perjury  alleged  to  have  been  committed  by  the  defendant,  as  a  witness  in  a 
dril  action,  it  appeared  that  the  evidence  given  on  that  trial  by  the  defendant 
eontsined  aJl  the  matter  charged  as  peijury;  but  other  statements,  not  varying  in 
the  sense,  intervened  between  the  matters  set  out: — Held  to  be  no  variance, 
although  in  the  indictment  evidence  appeared  to  have  been  given  continuously. 
(iZer  V.  Sohmum,  1825,  N.  P.,  1  Ry.  &  M.  252).  So,  where  the  indictment 
sDeged  that  the  defendant  swore  to  certain  facts;  but  it  appeared  in  evidence  that 
the  wife  in  the  first  instance  deposed  to  the  facts  of  an  assault  in  a  certain  infor- 
mstion,  to  which  the  defendant  afterwards  added  his  deposition  that  A.  B.  waa 
one  of  the  persons  who  assaulted,  &c. : — Held  no  variance,  it  being  sufiident  that 
vfaat  the  defendant  swore  was  set  out  in  substance.  {Rex  v.  Grindall,  H.  T. 
1827,  N.  P.,  2  C.  &  P.  563).  And  upon  an  indictment  for  peijury,  alleged 
to  bsve  been  committed  on  the  trial  of  a  cause  before  one  of  the  Judges  of  the 
Cout  of  King's  Bench,  without  prout  patet  per  recordum,  it  is  no  variance  that 
the  postea  alleges  the  trial  to  have  taken  place  before  the  Lord  Chief  Justice,  the 
cause  having,  in  fact,  been  tried  before  the  Judge  specified.  {Res  v.  Coppard^ 
M.  T.  1827,  N.  P.,  1  M.  &  M.  118). 


ISO  FEBJUET— Awlom. 


ent  if  it  indi*  tlic  defendmt's  home,  wfaeo  C.  pramiseds  &c^  siid  B.  pnt  a  bov6* 
'^^ '^^^'^  reign  into  the  Toter's  hand,  and  that  the  defendant,  being  swon  to 
S!fdM'«Ddimt  *P^^  ^^^  troth  omoeming  the  ptemiaes,  deposed  touching  and  coa« 
was  twom  as  a  oeming  the  said  election  and  the  matter  of  the  petiUon,  that  B.  and 
witneaa.  C,  shortlj  before  B.'s  election,  came  on  a  caiiTaasing  Tiiit  kc^ 

ailing  the  act  of  bribery;  (^innoendo)  thereby  meaning  that,  at  the 
said  time  when  B.  and  C.  went  to  the  defendant's  house  as  afore- 
said, the  act  of  bribery  was  committed.  On  motion  to  arrest  the 
jad^ent— 

The  Comrt  held,  1st,  that  the  all^ation,  that  defendant  deposed 
"  toachiog  and  concerning  the  said  electkm,"  soffidently  pointed 
to  the  matter  on  which  t^  defendant  was  sworn  as  a  witness;  and| 
2ndly,  that  the  innuendo  **  at  the  said  time"  properly  referred  to  the 
caoTassing  mentioned  in  the  introductory  ooUoquiom.  and  no  other. 


Rex  v.  Roper,  £.  T.  1817.  K.  B.     6  M.  ^  Seiw.  327. 

After rerdict,  An  indictment  for  peijury  all^d  that   "Francis   CaTendish 

thoogh  the  in-  Aberdeen  (with  others)  preferred  their "  bill  of  complaint  in  the 
Jj*^j^^*^^?*  Exchequer  against  the  defendant,  "  which  remains  filed,"  &C..  sod 
^i^Tu  is  anffi-  ^^^  ^^®  defendant  exhibited  the  answer  in  writing  of  him  the  said 
dent.  defendant  to  the  aforesaid  bill  of  complaint;  but  going  on  to  set 

forth  the  answer  to  the  biQ,  stated  the  latter  as  intitled  of  F.  C. 
Aberdeen,  by  the  initials  only — 

The  Court  held,  that,  after  the  rerdict,  the  finding  was  sufficient 
that  it  was  the  defendant's  answer  to  the  bill  in  question,  the  indict- 
ment vouching  the  record  as  the  medium  of  proof  of  sudi  a  bilL 


IV.  RELATIVE  TO  THE  EVIDENCE. 

Rex  v.  Koops,  E.  T.  1837.  K.  B.     I  N.  ^  P.  828;  8.  C.  6  Ad. 

^E.  198. 

To  prove  the  On  an  indictment  for  perjury,  in  an  affidavit  in  support  of  a  peti- 

materUUty,  ad-  tiou  in  the  Insolyeot  Court,  and  in  proof  of  its  materiality,  evidence 
miasible  evi-       ^gg  offered  of  the  practice  of  the  Court — 

i^CT  .""**            "^^  Court  held,  that  a  paper  purporting  to  be  a  printed  copy  of 
'               the  Rules  of  the  Court,  but  not  authenticated,  was  not  admissible  as 
proof  of  the  practice.  

Rex  v.  Leech,  E.  T.  1628.  K.  B.    2  M.  ^  By.  119. 

and  it  most  ap-  An  indictment  for  perjury,  on  an  excise  information,  stated  that 
pear  that  the  ii^q  defendant  gave  the  justices  to  be  informed  that  W.  S.,  "  being 
ooQ^haTebeen  *  brewer,"  did  neglect  &c.,  but  the  information  produoed  did  not 
iupported*.        contain  the  words,  "  being  a  brewer." 

*  A.  was  indicted  for  peijary,  alleged  to  have  been  committed  on  the  trial  off 
B.  for  perjury.  The  indictment  against  A.  averred,  that  the  evidence  he  gave  on 
the  trial  of  B.  was  material,  and  that  B.  was  convicted.  It  appeared  that  B.  was 
convicted  and  sentenced,  bnt  that  the  judgment  against  B.  was  afterwards  re- 
versed, on  writ  of  error: — Held,  that  the  reversal  of  the  judgment  against  B. 
was  no  ground  of  defence  for  A.,  as  shewing  that  his  evidence  could  not  have 
been  material,  and  that  it  did  not  negative  the  allegation  that  B.  had  heen 
convicted.  {Reff,  v.  Meek,  1840,  N.  P.,  9  C.  &  P.  513).    8o,  if,  in  an  indict- 
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The  Court  held,  that,  as  snch  an  informatioii  could  not  have  been 
been  supported,  the  variaace  was  fatal. 

mat  for  perjury  agaiott  C.  D.,  it  is  srerred  that  a  cause  was  depending  be- 
tweea  A.  B.  and  C.  D.,  a  notice  of  set-off,  intitled  in  a  cause  "A.  B.  against 
C.  D."  and  signed  by  the  attorney  of  C.  D.,  is  not  sufficient  evidence  to  sup- 
|N>rt  the  allegation;  (Rw  ▼.  Siweid,  T.  T.  1834,  N.  P.,  6  C.  &  P.  489);  bat, 
n  an  indictment  for  peijury  oommitted  on  the  trial  of  a  cause,  it  is  sufficient 
lor  the  prosecutor  to  prove  aU  the  evidence  givea  by  the  defendant  feferrible 
to  the  net  on  whidi  peijnry  is  assigned,  ^oof  of  the  evidence  set  out  by 
a  witness  who  spfolcs  froas  aftemory,  hut  viU  not  swear  that  he  haa  given  the 
whole  of  the  defendant's  former  testimony,  but  says  that  he  has  stated,  to  the 
hat  of  his  reooUectioa,  aU  that  was  material  to  the  present  in<|uiry,  and  re- 
hting  to  the  transaction  in  question,  and  is  positive  nothing  was  said  quslily* 
iag  the  evidence  proved,  is  sufficient  to  go  to  the  jury;  {Resy,  Rowley ^  1825, 
N.  P.,  1  Ry.  &  M.  299);  and,  to  prove  peijury,  it  is  sufficient  if  the  matter 
alleged  to  be  falsely  sworn  be  disproved  by  one  witness,  if,  in  addition  lo  the 
erkinoe  of  l^t  witness,  there  be  proof  of  an  account  or  a  letter  written  by  the 
defendant,  omtradicting  his  statement  on  oath.  {Rbx  v.  Muyhew,  H.  T.  1834, 
N.  P.,  6  C.  &  P.  315). 

On  an  indictment  for  peijury,  oommitted  on  the  bearing  of  a  parish  appeid  «t 
the  quarter  nessions,  the  production  of  the  sessions  book  is  not  sufficient  proof 
tbst  the  appeal  came  on  to  be  heard,  and  a  regular  record  ought  to  be  mads  np 
OB  parchment,  and  the  same  as  on  a  return  to  a  certiorari,  and  that  record, 
or  an  eiamiaed  copy,  must  be  produced.  (Acjr  v.  Ward,  1834,  N.  P.,  6  C 
k  P.  366). 

An  affidavit,  purporting  to  be  sworn  before  a  public  commissioner,  is  ndnia- 
aiUe,  without  proof  of  the  commission;  proof  of  the  commissioner's  acting  as 
SBch  is  snfficient.     {Res  v.  Howard^  T.  T.  1832,  N.  P.,  1  M.  &  Rob.  187). 

Perjury  wns  assigned  on  an  answer  in  Chancery  to  a  biU,  before  it  was  amended 
— Heii,  that,  to  support  the  aUegations  respecting  the  biU,  it  was  sufficient  to  pat 
m  the  amended  biU,  and  prove  that  the  amendments  were  in  the  handwriting  of 
a  clerk  in  the  Six  Clerks'  Office,  whose  duty  it  would  be  to  make  them,  but  that 
it  was  not  neceasary  to  call  the  person  who  wrote  the  amendments.  {Rejp  v.  Xay« 
eoeit  M.  T.  1830,  N.  P.,  4  C.  &  P.  326).  An  indictment  for  perjury  charged 
that,  in  a  suit  in  Chancery,  it  became  material  to  ascertain  whether  an  annuity, 
granted  by  G.  H.  to  the  defendant,  or  by  G.  H.  to  B.  as  trustee  for  the  defendant, 
had  been  paid  up  to  the  year  1828,  and  that  the  defendant  falsely  swore  that  it  had 
not  been  paid,  whereas,  in  truth,  the  annuity  had  been  paid  by  G.  H.  to  B.,  and 
B.  had  paid  it  to  the  defendant.  With  a  view  of  shewing  that  B.,  who  had  been 
abroad  anoe  1832,  had  paid  the  money  to  the  defendant,  it  was  proved  that  B. 
had  sent  money  to  his  bankers  by  his  clerk,  and  it  was  proposed  to  ask  the  clerk 
the  following  question:  *'  At  the  time  you  received  this  money  from  Mr.  B.,  to 
pay  in  at  the  bankers,  what  did  he  say  about  the  money?  " — Held,  that  the  ques- 
tbn  might  be  put,  and  that  the  answer  was  receivable  in  evidence  i^;ainst  the 
defendant.   {Resf.  v.  Hall,  H.  T.  1838,  N.  P.,  8  C.  &  P.  358). 

On  the  trial  of  an  indictment  on  the  Crown  side  of  the  assises,  where  it 
appeared  thait  the  attomies  on  both  sides  had  agreed  that  the  formal  proofr 
should  be  dispensed  with,  and  that  that  part  of  the  prosecutor's  case  should  be 
admitted,  the  Judge  would  not  allow  this  admission,  and  the  prosecutor  not 
hong  prepared  wiUi  the  formal  proofs,  the  defendant  was  acquitted.  A  Judge 
win  not  aUow  a  criminal  case,  upon  the  Crown  side  of  the  assizes,  to  be  tried  on 
adarisaions  of  this  sort,  unless  they  be  made  at  the  trial  by  the  defendant,  or  his 
counsel.     (JBe^.  v.  TAomJkill,  1838,  N.  P.,  8  C.  &  P.  575). 

A  person,  in  his  deposition  before  a  magistrate,  deposed  to  several  material 
bets  in  a  case  of  larceny.  When  called  as  a  witness  at  the  quarter  sessions,  on 
the  trial  of  the  larceny,  he  contradicted  every  statement  he  had  made  before  the 
Bsgistrate.  In  an  indictment  for  perjury,  his  evidence  on  the  trial  at  the  quarter 
sessions  was  charged  to  be  false : — Held,  that,  on  the  trial  of  the  indictment  for 
perjury,  the  deposition  before  the  magistrate  was  not  by  itself  sufficient  proof 
that  the  evidence  on  the  trial  at  the  quarter  sessions  was  false,  but  that  other 
coafirmatory  evidence  must  be  given  to  satisfy  the  juir  that  the  statements  made 
by  the  party  at  the  quarter  sessions  were,  in  point  of  net,  false,  or  that  the  state- 
■ents  in  the  deposition  were,  in  point  of  fact,  true.  {Reg.  v.  Wheatland,  1838, 
N.  P.,  8  C.  &  P.  238). 

On  an  indictment  for  peijury,  in  a  charge  before  justices  of  bestiality,  and  that 
^  pttty  had  the  flap  of  his  trowsers  unbuttoned,  the  two  witnesses  to  disprove 
bong  the  party  and  his  brother,  who  swore  that  his  brother  was  not  absent  from 
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him  on  the  alleged  oocanon  more  than  three  minatea,  and  tiiat  the  tpowaeia  he 
•  then  wore  had  no  flap : — Held,  that  the  GorroboratiTe  endenoe  waa  anflidait  to 
go  to  the  jnij,  and  the  avennent  of  the  materiality  of  the  atate  of  the  dreaa  waa 
BufBcient : — Held,  alao,  that  this  indictment  soffidently  atated  it  aa  a  judicial  pro- 
ceeding pending  before  the  magiatraie.  (iter  t.  Otrdmerj  1839,  N.  P.,  8  C.  & 
P.  737). 

In  an  indictment  for  peijnrf ,  a  anit  in  the  Eocleaiaatical  Cout  waa  atated  to 
have  been  depending  between  W.  P.  and  R.  M.  Hie  prooeedinga  of  the  anit, 
when  produced,  were  between  W.  P.  and  R.  M.,  the  elder: — Hdd,  no  Tirianoe. 
{Rex  T.  BaUep,  1835,  N.  P.,  7  C.  &  P.  264). 

On  an  indictment  for  perjury,  committed  on  the  trial  of  a  canae,  it  ia  aollicKnt 
to  go  to  the  jnry  if  a  witneaa  atate  from  reoollectioQ  the  eridenoe  the  defendant 
gaTc,  though  he  did  not  take  it  down  in  writing,  and  cannot  aay  with  certainty 
that  it  waa  all  the  evidence  the  defendant  gave,  if  he  can  aay  with  certainty  that 
it  waa  all  he  gave  on  that  point,  and  that  he  aaid  nothing  to  qualify  it.  ( Jter  t. 
J2oip/<y,  1825,  1  Moo.  C.  C.  111).  So,  to  support  an  indictment  fbr  pajury 
committed  on  a  trial  at  the  quarter  aeaaiona,  three  witnenea,  who  heard  the  party 
examined,  stated  what  he  swore  on  that  trial,  and  the  party  waa  oonvicfeed, 
although  neither  of  the  witnesaea  took  down  the  eridenoe  aa  it  waa  giTcn,  and 
neither  of  them  profeaaed  to  atate  the  whole  of  the  eridenoe  that  he  gave.  {Rexr, 
Mumtom,  M.  T.  1829,  N.  P.,  3  C.  &  P.  498).  Where  the  pajury  waa  aaaigned 
on  matters  deposed  to  in  reply  to  the  evidence  of  a  defendant  in  the  original  pro- 
ceeding, who  had  been  acquitted  and  examined;  but  the  indictment  did  not  atate 
the  acquittal,  nor  did  it  in  feet  appear: — Held,  that  it  waa  sufficient  to  shew  the 
feet  that  he  waa  examined.  {Rexi.  Bnnme,  H.  T.  1829,  N.  P.,  IM.&M.315; 
S.  C.  3C.  &P.  572). 

*  On  an  indictment  for  perjury  committed  by  A.  on  the  trial  of  an  action 
against  B.  and  others,  B.  is  not  rendered  incompetent  aa  a  witness  for  the  pro- 
secution merely  on  tlie  ground  that  he  haa  not  paid  the  debt  and  coste  and  haa 
filed  a  bill  in  equity ;  but  it  aeems  that  if  B.  expecta  that  A.  will  be  a  witaesa 
against  him  in  a  similar  action  coming  on  for  trial  soon  after  the  indii^menty 
that  is  such  an  immediate  interest  in  B.  as  will  disqualify  him  from  being  a 
witoess.  (iZex  V.  Hulme,  H.  T.  1835,  N.  P.,  7  C.  &  P.  8,  questioning  Bex  v. 
J)miky,  Peake,  N.  P.  C.  12,  and  Rex  v.  Eden,  1  Esp.  N.  P.  C.  97).  So,  on  aa 
indictment  for  perjury  alleged  to  have  been  committed  at  the  Quarter  Sessiona, 
the  chairman  of  the  Quarter  Sessions  ought  not  to  be  called  upon  to  give  evidence 
as  to  what  the  defendant  swore  at  the  Qnaiter  Seasions.  {Rex  v.  dzard,  1838, 
N.  P.,  8  C.  &  P.  595).  However,  on  ttut  trial  of  an  indictment  for  peijury,  where 
the  peijury  waa  alleged  to  have  been  committed  before  a  magistrate,  the  vrritten 
deposition  of  the  defendant  taken  down  by  the  magistrate  waa  put  in  to  prove 
what  he  then  awore.  After  thia  it  waa  proposed  to  call  the  attorney  for  the  pro« 
aecution  to  prove  some  other  matters  which  the  defendant  then  awore,  whid&  were 
not  mentioned  in  the  deposition: — Held,  that  tiua  could  not  be  done.  {Rex  v. 
ITjflrff,  1834,  N.  P.,  6  C.  &  P.  380).  But,  on  an  indktment  for  peijury  againat 
a  bankrupt  in  his  affidavit  in  support  of  a  petition  to  supersede: — Held,  that  the 
petitioning  creditor's  assignees  wad  creditors  were  competent  witoessea  to  prove 
the  validity  of  the  commission.  {Reg,  v.  JTea/,  1837, 2  Moo.  C.  C.  24). 

A  cauae  was  referred  by  a  Judge*sorder  to  C.  D.,  and  by  order  it  waa  directed 
that  the  witoessea  should  be  sworn  before  a  Judge,  **  or  before  a  commissioner 
duly  authorised."  A  witness  waa  sworn  before  a  commissioner  for  taking  affi- 
davite,  and  examined  vivi  voce  by  the  arbitrator: — Held,  tiiat  a  witness  so  sworn 
wu  not  indictable  for  peijury.  {Rexw.  HtmJte,  1828,  N.  P.,  3  C.  &  P.  419). 

t  Where  the  defendant,  on  a  diarge  of  peijury,  had  neither  been  in  coatody 
nor  on  recognisance,  nor  given  notice  to  the  proaecntor : — Held,  that  the  latter 
could  not  be  compelM  to  try  at  the  same  assises  at  whidi  the  bill  waa  found. 
{Reg,  V.  TWn/fWrf,  1840,  N.  P.,  9  C.  &  P.  284), 

It  is  the  practice  at  the  Central  Criminal  Court  not  to  try  an  indictment  for 

perjury  arising  out  of  a  civil  suit  while  that  suit  is  any  way  undetermined,  except 

in  cases  where  the  Court  in  which  it  is  pending  postpones  the  decision  of  it,  in 

order  that  the  criminal  charge  may  be  first  di^oeed  of.  (iZejr  v.  2UM«ni,  1837, 
C,  C.  C..8C.8iP.50). 


PEW.  158 
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Vni.  RELATIVE  TO  NEW  TRIALS. 

Rex  0.  Tremsarne,  T.  T.  1826.  K.  B.    5  B.  f  C.  761;  S.  C. 

8  D.  ^  JR.  591. 

A  NSW  trial  was  granted,  after  conyiction  of  perjury,  on  a  second  On  a  new  trial 
lodictment  preferred,  and  the  prosecutor,  instead  of  carrying  down  *^«  ^^7'^^^ 
the  same  record,  preferred  a  new  bill.  ncw'bilL    ^  * 

The  Court  reftised  to  consider  it  as  an  amendment,  and  to  stay  the 
proceedings  until  the  prosecutor  had  paid  the  costs  of  the  former 
indictment. 


EL  EELATIVE  TO  THE  REMOVAL  OF,   INDICTMENT 

FOR. 


See  tit.  Churches  and  ChapeU. 


LousLET  V.  Hayward,  T.  T.  1827.  Ex.  1  F.  f /.  583. 

The  right  to  a  pew  was  claimed  by  the  plaintiff  on  the  ground  A  person  living 
of  reparation  and  enjoyment  for  a  considerable  length  of  time.   The  out  of  the 
pew  was  situated  in  tne  body  of  the  church,  and  the  house  in  re-  p^^|^b«^^or  a 
spect  of  which  the  plaintiff  was,  as  he  contended,  entitled,  was  not  pew ; 
within  the  parish.     A  verdict  was  found  for  the  plaintiff;  and  at  the 
trial  Mr.  Justice  Lawrence^  in  answer  to  an  observation  made,  that 
a  prescription  might  under  such  circumstances  be  good  for  a  pew 
in  the  aisle  but  not  in  the  body  of  the  church,  said  he  saw  no  sub- 
stantial distinction:  and  motion  was  made  to  set  aside  the  verdict  on 
the  ground  of  this  distinction. 

But  the  Court  refused  to  interfere. 

An  indictment  for  peijnry  was  fbund  at  the  Spring  Amizes  of  1838,  and  at  the 
Smnmer  Aaaizea  of  1836  the  defendant  entered  it  for  trial  as  a  traTerae,  he 
banng  been  on  bail  more  than  twenty  days.  The  defendant  had  not  given  the 
proaecntor  any  notice  of  trial,  and  when  the  case  was  called  on  the  counsel  for 
the  prosecation  stated,  that  the  prosecutor  was  not  prepared  to  try,  as  he  had  re- 
orited  no  notice : — Held,  that,  although  the  defendant  had  been  on  bail  more  than 
twenty  days,  he  still  could  not  force  the  prosecutor  to  try,  as  he  had  given  him 
no  notloe  of  trial.  The  case  therefore  stood  oyer  to  the  next  assizes.  {Rfg.  v. 
MmtkuU,  1838,  N.  P.,  8  C.  &  P.  576). 

*  Hie  prosecutor  in  a  case  of  peijury,  who  has  included  his  name  in  a  sub- 
poena, is  entitled  to  his  costs  as  prosecutor,  though  he  is  bound  over  to  prosecute 
by  a  magistrate,  and  he  is  not  limited  to  his  expenses  incurred  as  a  witness  only. 
(JZ»T.  Sheering,  1826,  C.  C.  C,  7  C.  &  P.  440). 

t  A  Judge  at  Nisi  Prius  has  no  jurisdiction  to  try  an  indictment  for  perjury  at 
eommon  law,  found  at  the  quarter  sessions  and  removed  by  certiorari  into  the 
King's  Bendh,  an  indictment  so  found  being  void.  {ReJt  v.  Hayne»,  1825,  N.  P., 
1  Ry.  &  M.  298). 
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Byerley  v.  Windus,  H.  T.  1826.  K.  B.     5  ^.  ^  C.  1. 

but,  inliabit-  On  a  prohibition — 

ants  of  an  ex-         Xhe  Court  held,  that  extra-parochial  persons  cannot  establish  a 

tra-paroGhi^  claim  to  seats  in  the  body  of  a  parish  church  without  proof  of  a 

claim ?^w  prescriptive  title;  and  therefore,  if  they  sue  in  the  Ecclesiastical 

withoat  pre-  Court,  to  be  quieted  in  the  possession  of  such  seats,  this  Court 

Bcripdon.  inll  grant  a  prohibition.  ^_..^ 

Jones  v.  Ellis,  E.  T.  1828.  Ex.    2  F.  f  J.  265. 

A  perpetiul  In  trespass  by  the  perpetual  curate  of  a  chapeliy  which  had  beet 

carite  of  a         augmented  under  Queen  Anne's  bounty — 

sapS^rt  taS-  P^^^  ^^^^  ^*^^'  ^^**  ^*  ^^  ^  sufficient  posseasoiy  tide  to  main- 
pi^sfor  polling  tain  trespass  for  pulling  down  pews,  &c.,  eren  against  the  chap^ 
down  a  pew.       wardens;  who,  although  they  may  have  the  power  of  allotting  the 

seats  as  between  parishioners  or  as  against  strangers  occupying 
them,  yet  as  against  the  parson  have  no  joint  possession  so  as  to 
disable  him  from  maintaining  trespass  against  thenu 


Morgan  v.  Curtis,  M.  T.  1828.  K.  B.    3  M.  ^  By.  389. 

Hie  jury  are  A  pew  in  a  chancel,  claimed  in  right  of  a  messuage,  was  shewn 

to  say  whether    to  have  been  erected  on  the  site  of  old  open  seats  in  1 773,  and  no 
ta'bed"^**"    -    ^^^^^'^^  °^  ^^1  faculty  on  search  at  the  proper  places, 
sion  is  afuol-        '^^  Court  held,  that  the  Judge  rightly  directed  the  jury,  that  the 
ty.  evidence  of  the  former  open  state  of  the  seats  destroyed  the  pre- 

scription, and  left  it  to  them  to  say,  whether  upon  ^e^evidence 
merely  of  long  undisturbed  possession  any  faculty  existed;  and  a  new 
trial  was  refused. 

And  see  Oriffitha  v.  Matthews,  5  T.  R.  296 ;  and  Stocks  t.  Baothy 
1  T.  R.  428. 


See  tits.  Apothecary — Surpeon, 


Collins  v.  Carnegie,  T.  T.  1834.  K.  B.    3N.^M.  703-,  S.  C. 

1  Ad,  ^E.  695. 

A  Scotch  di-  A  DOCUMENT  was  produced  in  evidence  purporting  to  be  a 

plomadoanot  diploma  from  the   university  of  St.  Andrews,  and  a  witness  was 

tolfractiM  in  ^^^  ^^®  *^^*  *^^^  ^^  ^^°^  ^®  *  P^«*  ^*»»c^  ^e  ^"^  ^^^  '^ 
England  with-    ^t.  Andrews,  taking  with  him  the  diploma,  where  he  had  seen  three 

oat  a  license  persons,  who  he  was  informed  were  three  of  the  professors,  one  of 
from  laie  Col-  whom  was  the  librariui,  who  acknowledged  their  signatures  to  that 
^of  Physi-     diploma.     He  was  also  shewn  by  the  librarian  the  book  of  acts,  in 

which  was  an  entry,  (of  which  he  produced  an  examined  copy),  con- 
ferring the  degree  of  M.  D.  on  the  plaintiff,  as  also  the  seal  of  the 
university,  corresponding  with  that  on  the  diploma. 
The  Court  held,  that  that  was  sufficient  evidence  of  the  conferring 

*  The  Stat  of  14  &  15  Hen  8,  c.  5,  appointing  and  regulating  the  College  of 
Physicians,  is  a  public  act.  {College  of  Phynciane  v.  Harrison^  T.  T.  W2d, 
N.  P.,  1  M.  &  M.  191 ;  S.  C.  9  B.  at  O.  524 }  pott,  p.  155). 
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the  degree  bj  the  univenity  of  St.  Andrews;  but  BDch  degree, 
heweTer,  granted  by  a  Scotch  uniyersity*  does  not  confer  on  the  per- 
son to  whom  it  is  granted  a  right  to  practise  as  a  physician  in  Eng- 
kndt  without  Hoense  firom  the  College  of  Physicians;  and  therefore, 
tbst  a  plaintiff  could  not  maintain  an  action,  in  which  he  alleged  he 
vas  a  pfaysidan,  against  a  person  who  denied  that  he  was  such,  for 
slsnder  of  him  as  such  physician,  upon  the  above  evidence. 


CojuLEGS  OP  Physicians  p.  Harrison,  E.  T.  1829.  E.  B. 
9B.^C.  524;  S.  C.  1  Af.  f  M.  191. 

Iw  debt  on  10  Hen.  8,  for  penalties  for  practising  within  &0.9  In  debt  oa  the 

witboat  the  li^nse  of  the  College  of  Physicians —  10  Hen.  8, 

The  Coart  held,  that  the  defendant  having  sooceeded  was  entitled  ^'[^^^'^^^ 
to  his  costs,  inasmuch  as  the  plaintiffs  would  have  been  entitled  to  ^^^^  ^f  the' 
leeorer  them,  upon  the  principle  that  a  right  being  vested  in  that  defendant  sac- 
oorporation,  and  the  withholding  it  and  compelUng  them  to  sue  for  oeeds  he  is  en- 
it  being  an  injury  for  which  damages  might  be  recovered*  costs  ^^^  ^  ^^^"^ 
would  follow. 


mot 

See  also  tits.  Ship  amd  Shipping. 


M*Into8h  9.  Slade,  £.  T.  1827.    K.  B.    6  ^.  f  C.  657. 

Thk  vessel  stopped  at  a  point  short  of  the  place  where  she  ought  The  owners 
to  have  gone  in  the  first  instance  in  the  regular  delivery  of  the  cargo,  Jj^  "|?J?R!L 
and  afterwards  took  on  board  a  pilot  and  proceeded  thither,  during  ^^^  ^  piit^if 
which  time  the  damase  arose  by  the  neglect  or  deftinlt  of  the  pilot,    on  board*. 

The  Covurt  held,  tihat  it  was  not  to  be  deemed  a  new  change  of 
moorings  within  the  exception  of  the  Local  Pilot  Act,  6  Greo.  4, 
c.  125,  s.  63;  and  that  the  master  being  obliged  to  leave  a  pilot  on 
board,  the  owners  were  exempt  from  liability  for  such  injury. 


Hammond  v.  Blake,  T.  T.  1830.  K.  B.     10  B.  f  C.  424. 

The  6  Geo.  4,  c.  125,  s.  ^^y  imposing  a  penalty  on  a  pilot  acting  Hie  pilot  is 
in  that  capacity  without  first  producing  his  license—  bound  to  pro- 

The  Court  held,  that  the  master  of  a  ship  was  not  subject  to  the  **'*^  *"•"<*■••• 
penalty  under  sect.  58,  for  refusing  to  employ  him,  the  license  not 
oaving  been  produced  by  the  pilot,  althoi^h  not  demanded. 

^  Tlie  proTuioiiB  of  the  General  POot  Act,  6  Geo.  4,  c.  125,  s.  53,  do  not  ex« 
tend  to  the  case  of  a  ihip  having  on  board  a  pilot  licensed  under  the  41  Geo.  S, 
e.  S6,  8.  6,  (Newcastle-upon-Tyne  Pilot  Act).  {DoddtY.  BmbMon,  H.  T.  1829, 
K.  B.,  9  D.  &  R.  27). 

la  SB  action  aganist  the  captain  and  owner  of  a  steam-TCssel  for  an  injury  re- 
■dting  (ram  the  improper  management  of  the  vessel,  if  it  appear  that  a  pilot  had 
the  control^  aach  pilot  is  not  a  witness  for  the  defendant,  without  a  release,  al- 
thoaigfa  the  defendant  himsdf  was  on  board  at  the  time.  (fftuDkUu  ▼.  Fmkij^Mth 
U.T.  1828,  N.  P.,  3  C.  &  P.  305 ;  led  vide  6  &  7  Vict.  e.  85). 
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Bbilby  v.  Scott,  T.  T.  1840.  Ex.     7  M.  ^  W.  93. 

A  fteamer  tow-       The  master  of  a  coasting  vessel  hired  a  steam-tog  lxm4  fide  for 
ing  a  coastiiig     thepnrpose  of  towing  her  up  the  river. 

JJ"J^j2^«d  *  Court  held,  that  although  the  employing  such  power  neces- 

contrsfening'      sarilj  devolves  the  selection  of  the  course  and  management  of  the 
the  POot  Act.      ship,  yet,  the  object  being  solely  the  employment  of  the  momg 

power,  the  party  so  employed  is  not  within  the  meaning  of  the 
6  Geo.  4,  c.  125,  s.  70,  as  a  pilot,  and  that  he  could  not  be  deemed  to 
have  the  charge  or  conduct  of  the  vessel,  and  that  no  penalty  was 
therefore  incurred  under  sect.  70;  held  idso,  that  such  penalty  might 
be  sued  for  by  a  common  informer,  the  consent  of  the  Trinity  House 
or  Warden  respectively  being  necessary  only  in  case  of  the  pilots 
licensed  by  them,  and  not  with  reference  to  pilots  %iot  within  the 
jurisdiction  of  either.  ^^^__^ 

Rkx  v.  Justices  of  Middi^esez,  E.  T.  1817.  K.  B.     6  3f.  ^ 

Stlw.  279. 

Under  the  Pilot  The  Pilot  Act,  52  Geo.  3,  c.  39,  giving  an  appeal  to  a  party  con* 
Act,  52  Geo.  3,  victed  within  three  calendar  months  after  such  conviction,  upon 
^^^»J^*P"  giving  ten  days'  notice  of  such  appeal  to  the  persons  appealed 
Eeat'the ^t  &g>unst,  and  within  fourteen  days  next  after  such  notice  entering 
ions*.  into  a  recognizance — 

The  Court  held,  that  he  was  not  bound  to  appeal  to  the  next 
immediate  session  after  the  conviction,  but  that  he  had  three  calendar 
months  to  signify  his  intention  of  appealing. 


^lasst*     See  tit.  Theatre. 


^leotrtns  in  ^tt(on  of  ^t$t  t. 

See  particular  titles,  according  to  the  subject-matter  and  form  of 


action. 


Underhill  o.  Ellicombe,  T.  T.  1825.  Ex.     \  M.  ^T,  450. 

DecUntion  in         This  was  an  action  of  debt  by  surveyors  of  highways  to  recover  the 
debt  doci  not      amount  of  composition  money  duly  assessed  upon  the  defendant  in 

'  *  A  commitment  under  the  6  Geo.  4,  c.  125,  s.  70,  (the  Pilot  Act),  is  defec- 
tive, if  it  does  not  allege  the  offer  by  a  licensed  pilot  to  have  been  maiide  to  the 
defendant,  or  in  his  presence ;  stating  the  offer  in  the  words  of  the  act  ia  inaoffi- 
cient.  {Reg.  v.  Chaney,  H.  T.  1838,  B.  C,  6  D.  P.  C.  281). 

t  The  2nd  section  of  the  stat.  10  Geo.  2,  c.  28,  inflicting  a  penalty  of  50/.  on 
persons  performing  or  causing  to  be  performed  plays,  &c.,  without  letters  patent, 
&c.,  is  not  repealed  by  the  stat.  5  Geo.  4,  c.  83.  Proof  that  a  party  was  the 
acting  manager  of  a  theatre,  and  that  he  paid  the  salary  of  and  diamiaaed  one  of 
the  performers,  is  suflBdent  proof  that  he  caused  the  performances,  and  if  he 
caused  the  performances,  it  u  not  material  whether  he  did  so  as  tbe  agent  of 
others  or  not.  {Partona  ▼.  Chapman^  M.  T.  1831,  N.  P.,  5  C.  &  P.  33). 

t  The  11  Geo.  4  &  1  Will.  4,  c.  70,  s.  11,  and  3  &  4  Will.  4,  c.  42,  are  in 
pari  materi&,  and  to  be  construed  together : — Held,  therefore,  that  tbe  rules  of 
pleading  founded  thereon  extend  only  to  matters  of  practice,  OTer  which  the 
Courts  "hsTe  a  common  jurisdiction,"  and  not  to  real  actions.  (MiUer  t. 
Miiler,  H.  T.  1835,  C.  P.,  3  D.  P.  C.  408. 
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Uea  of  statute  dntj.     The  plaintiffs  had  a  verdict^  subject  to  the  lie  for  compo- 
opinion  of  the  Court  upon  a  special  case.  n^oi^  money 

Per  Cur.—We  think  that  the  plaintiffs  cannot  maintain  the  ^^^^^, 
action.  This  is  a  claim  given  by  statute,  and  the  same  statute  ^^  duty*, 
which  creates  it  prescribes  a  particular  remedy  for  its  enforcement; 
therefore,  it  appears  to  us  that  no  other  can  be  resorted  to.  The 
13  Geo.  3,  c.  78,  s.  34,  which  imposes  the  charge,  and  ascertains  its 
amount,  provides  "  that,  in  default  of  payment,  the  money  shall  be 
levied  by  distress  and  saJe  of  the  goods  and  chattels  of  the  person  or 
persons  refusing  to  pay,  in  such  manner  as  the  forfeitures  for  neglect 
to  perform  the  statute  duty  are  thereby  authorized  to  be  levied  and 
raised;"  and  the  72nd  section  directs  the  penalties  and  forfeitures 
to  be  levied  by  distress  and  sale,  by  warrant  under  the  hand  and 
seal  of  a  justice  of  the  peace.  The  34  Geo.  3,  c.  74,  in  repeating 
the  same  provisions  for  the  payment  of  a  composition,  points  out  a 
remedy  for  raising  it,  exactly  to  the  same  effect. 


See,  also,  particular  titles,  according  to  the  subject-matter  and  form 
of  action;  and  post,  tit.  Statute^  general  Issue  by. 


I.  BELATIVE  TO  THE  FORM  AND  REQUISITES  OF  A 
PLEA. 

(a)  Of  the  commencement,  p.  158. 

(Jb)  Matter  of  defence,  p.  159. 

(c)  Conclusion,  p.  162. 

(d)  Signing,  p.  162. 

n.  RELATIVE  TO  SEVERAL  PLEAS,  p.  162. 

m.  RELATIVE  TO  SHAM  AND  FRIVOLOUS  PLEAS, 
p.  165. 

IV.  RELATIVE  TO  DEFECTS  IN,  WHEN  AIDED,  p.  165. 

*  The  decree  of  a  colonial  Court  may  be  enforced  in  an  action  of  debt.  {Henley 
▼.  Sofer,  E.  T.  1828.  K.  B.,  8  B.  &  C.  16 ;  S.  C.  2  M.  &  Ry.  153). 

Where  the  declaration  in  debt  contained  the  words  **  undertook  and  agreed/' 
in  the  quantum  meruit  count : — Held  good ;  also  immaterial  that  the  aggregate 
of  the  sums  claimed  amounted  to  more  than  the  debt  claimed,  the  sum  stated  in 
each  count  being  wholly  immaterial.  (Gardner  v.  Bowman,  £.  T.  1834,  K.  B., 
4  Tyrw.  413). 

A  declaration  in  debt  demanded  60/.,  and  contained  six  counts  for  10/.  each; 
aod  the  defendant  pleaded  that  he  did  not  owe  the  said  sum  of  10/.  above  de- 
Buaded.  The  plainti£f  treated  this  plea  as  a  nullity,  and  signed  judgment.  The 
Court  set  the  judgment  aside.  {Riedaie  y.  Kelly,  £.  T.  1831,  Ex.,  1  C.  &  J. 
410 ;  8.  C.  1  Tyrw.  337). 

Smoe  the  new  rules  in  debt  for  goods  sold  and  delivered : — Held,  that  upon  a 
plea  that  the  defendant  is  not  indebted,  &c.,  an  agreement  for  a  credit  not  ex- 
pired cumot  be  given  in  evidence,  but  should  be  specially  pleaded.  {Edmundi  v. 
JiarrJM,  M.T.  1834,  K.  B.,  4  N.  &  M.  182.     But  see  ante,  p.  21). 

It  is  no  objection  to  an  interlocutory  judgment,  that  it  is  signed  in  an  action  of 
debt.  {Jtiaekemie  v.  Gayford,  H.  T.  1836,  B.  C,  5  D.  P.  C.  403). 
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V.  RELATIVE  TO  THE  TIME  FOB  PLEADING. 

(a)  Within  the  four  or  sight  dat^  p.  166* 

{h)  Where  time  i8  granted,  p.  167. 

(e)  In  thk  vacation,  or  basirr  or  other  hou* 

DAYS,   p.  16d. 

VI.  RELATIVE  TO  THE  RULE  TO  PLEAD,  p.  168. 
VIL  RELATIVE  TO  THE  DEMAND  OF  PLEA,  p.  169. 

Vm.  RELATIVE  TO  THE  DELIVERY  OF,  170. 

IX.  RELATIVE  TO  PLEADING  ISSUABLY,  AND  BEING 
UNDER  TERMS,  p.  170. 

X.  RELATIVE  TO  PLEADING  AFTER  AMENDMENT, 
AND  EFFECT  OF  SUMMONS  TO  AM£ND»  p.  172. 

XI.  RELATIVE  TO  SIGNING  JUDGMENT  FOR  WANT 
OF,  p.  173. 

XII.  RELATIVE    TO    ADDING    AND    WITHDRAWING 
PLEAS,  p.  175. 

XIII.  RELATIVE  TO  ABIDING  BY  PLEAS,  p.  175. 

XIV.  RELATIVE    TO    STRIKING    OUT    AND    SETTING 

ASIDE  PLEAS,  p.  176. 


I.  RELATIVE  TO  THE  FORM  AND  REQUISITES  OF  A 

PLEA. 

(a)  Of  the  commencement.     See  also  ante,  tit.  Actionem  mm. 

HoDSON  V.  Pamel,  H.  T.  1839.  Ex.    7  B.  P.  C.  208;   S.  C. 

AM.^W.  373. 

A  plea  dated  The  time  for  pleading  expired  on  the  1st  Noyember.     On  the 

before  delivery    mormng  of  the  2na,  before  the  opening  of  the  office,  the  defendant's 
knot  A  niiiii-     attomej  deliyered  a  plea  dated  the  1st.     Upon  this  the  plaintiff 

signed  jodgment 

Fer  Cur, — AD  writs  are  required  to  bear  date  on  the  daj  when 

they  issoed,  bat  if  they  are  tested  on  a  different  day  they  are  treated 

*  By  Rule  H.  T.,  4  Wm.  4,  the  plee  ahaU  be  intitled  of  the  dxy,  numtb, 
•Dd  year,  and  oontain  no  formal  commenoement,  and  no  yenne  in  the  body. 

A  plea  dated  and  delWered  on  the  23rd  of  October  is  a  mere  nnlKty ;  and  ft 
leemg  that  the  plaintiff  may  sign  judgment  as  for  want  of  a  plea ;  but,  if  he  applies 
to  the  Cout  to  set  it  aside,  he  must  come  within  fofor  days  tnm  the  expiration 
of  the  time  to  plead.  {MUU  t.  Brown,  M.  T.  1840,  B.  C,  9  D.  P.  C.  15n.  Bat, 
t  plea  having  been  demurred  to,  becanse  it  was  dated  1832  instead  of  1833,  te 
Court  ordered  the  demurrer  to  be  set  aside  with  costs.  {Neai  t.  ISicAcrdioa, 
T.  T.  1833,  Ex.,  2  D.  P.  C.  89). 

Where  the  plea  suggested  that  die  party  acting  as  attorney  had  been  oppmnted 
by  the  commissioners  of  his  Majestf^'s  Customs  solicitor  for  the  Customs,  on 
behalf  of  his  Majesty,  and  tiiat  he  acted  under  sudi  directions  in  this  behalf— 
Held,  that  the  plea  oould  not  be  treated  as  a  nullity,  although  it  did  not  other- 
Wise  appear  that  Uie  cause  oonoemed  matters  of  rerenue,  it  sniBcieiitly  dls* 
olotlng  that  he  was  within  ^e  statutory  exemptions  of  9  Geo.  4,  c.  25.  {W<n$ 
f .  Uunivn^  H.  T.  1830»  C.  P.,  6Bing.  404;  abxidg.  ante,  fSX.Attmme9). 
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as  iiregfolar  onlj,  and  not  as  void.     Here  the  plea  is  right  upon  the 
hoe  of  ity  and  die  wrong  date  is  in  the  nature  of  a  mistake. 


Ration  v.  Datis^  E.  T.  1841.  Q.  B.     1  Gale  ^  D.  21 ;  supportmff 
Wbsding  9.  Aldnish,  H.  T.  1839.  Q.  B.    9  A.^E.%%\. 

In  debty  for  work,  and  on  an  account  stated,  pleas,  1st,  nunquam  Omistton  of 
mdebitatus;  2nd,  as  to  part,  a  set-off;  and,  3rd,  as  to  other  part,  actioDem  non, 
payment.    On  special  demurrer  to  the  two  latter  pleas—  5°  «™^°*  ^^ 

The  Court  held,  that  the  formal  commencement  of  actionem  non,  ^"^"^'^ 
and  conclusion  with  prayer  of  judgmetit,  were  unnecessiuy. 


Harvky  v.  Grabham,  E.  T.  1837.  K.  B.    bA.^  E,  61. 

A  DECLARATION  Contained  two  counts.    A  plea  commenced  by  and  its  impra- 
a  general  allegation  that  plaintiff  ought  not  to  have  or  maintain  his  P^^^  introdoe- 
afinesaid  action  thereof  against  the  defendant:  then  followed  matter  ^If^^^^^"^ 
expressly  confined  to  the  first  count,  '*  with  a  verification  and  prayer 
of  judgment,  whether  the  plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof."     The  record  then  went  on  thus: — **  And, 
as  to  the  second  count,  &c."  with  matter  expressly  confined  to  the 
second  count,  and  verification  and  prayer  of  judgment  as  before. 

Held,  that  the  first  plea  was  a  plea  pleaded  to  ^e  first  count  only, 
thoo^  infonnally,  introducing  the  actionem  non,  &c.,.  was  good  on 
denuamr  to  the  rejoinder. 

GomBETT  9.  SwriNBURN,  M.  T.  1837.  Q.  B.    3  i^.  f  P.  551. 

PlBAS,  as  to  £ ,part  &c.,  payment  and  acceptance  after  action  "Hie  plea  should 

commenced  in  satisfaction  of  the  debt  and  all  damages,  wherefore  ^^?,"^* 
plaintiff  ought  not  further  to  maintain  &c.  tcnLi<»'after 

The  Court  held  the  plea  to  be  properly  drawn  in  fiirther  main-  action  brooght. 
tenance  of  the  action. 


{b)  Matter  of  defbncs. 

Uabcctts  v.  Bays,  H.  T.  1836.    K.  B.     ^  N.  ^  M.  228;    S.  C. 

AA.^E.  489. 

Bbbt  for  work  and  labour.     Pleas,  first,  non  assumpsit;  second.  Plea,'* supposed 
that  the  said  supposed  debt  in  the  said  declaration  mentioned  [if  ^^^'^m^/^JJ 
■ny  such  there  be]  did  not,  nor  did  any  part  thereof,  accrue  to  the        »  ' 

plaintiff  within  six  years  before  the  day  of  the  commencement  of  the 
suit  Special  demurrer  to  second  plea,  shewing  for  cause  that  it 
does  not  confess  and  avoid,  or  traverse  or  deny  the  causes  of  action 
&c 

Lord  Denman,  C.  J. — It  has  been  decided  that  the  '*  said  sup> 
posed  canue  of  action,  if  any  there  be,*'  is  not  a  sufficient  confession 
•nd  avoidance,  and  judgment  must  therefore  be  for  the  plaintiff. 
Leave  to  amend,  on  payment  of  costs. 

*  A  plea  containing  two  defences  is  not  the  less  a  double  ptea  because  one  of 
Ar  defences  ia  badly  pleaded.  {Stevenwm  v.  Underwood^  T.  T.  1838,  C.  P., 
6D.P.C.737;  S.C.  6 Scott, 402;  S. C.  4 Bing. N. S.  655 ;  S.P.  2G.ScD.386). 
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So,  a  plea  is 
bad  which 
merely  denies 
an  allegation 
applicable  to  the 
evidence  in  the 
cause,  and  not 
denying  the 
fact  alleged. 


Dyson  v.  Wood,  M.  T.  1824.  K.  B.    3  B.  ^  C.  449;  S.  C. 

5  2).  ^22.  295. 

Action  of  trespass.  Plea,  justifying  under  a  judgment  and  pro- 
cess of  a  court  baron,  the  plaintiff  replied,  that  there  was  not  any 
memorandum  of  the  proceedings,  or  of  the  said  supposed  judgment, 
remaining  in  the  said  court. 

The  Court  held  the  plea  bad  on  general  demurrer  as  putting  in 
issue  an  immaterial  fact,  not  denying  that  judgment  was  given  in 
the  court  below,  but  merely  that  it  was  not  capable  of  being  Terified 
by  a  particular  species  of  proof. 


Meb  9.  ToMLiNSON,  M.  T.  1836.  K.  B.    AA.^E.  489. 

Hie  plea  should       Plea  of  payment.     Declaration,  that  defendant  was  indebted  to 
shew  to  how       plaintiff  in  200/.  for  work  and  labour,  200/.  for  money  paid,  and 
much  of  eat^      200/.  on  an  account  stated,  in  consideration  whereof  defendant  pro- 
ooon  I  app     ,  jjjjgg^  ^  p^y  ^jjg  g^j^  several  monies;  breach,  non-payment;  da- 
mages 200/.     Plea,  as  to  20/.,  parcel  of  56/.  11«.  8^.,  parcel  of  the 
monies  in  the  first  two  counts  mentioned,  and  as  to  20/.  parcel  of 
56/.  1 U.  Sd.y  parcel  of  the  money  in  the  last  count  mentioned, 
that  the  said  20/.,  so  found  due  on  an  account  stated,  was  the  same 
sum  of  20/.  parcel  of  the  monies  in  the  first  two  counts  mentioned; 
and  that  the  said  two  sums  of  20/.  each  were  one  and  the  same  debt 
of  20/.,  and  not  other  and  different  debts  of  20/. ;  and  that  defendant 
paid,  and  plaintiff  accepted  the  same  in  satisfaction  of  the  promises^ 
so  far  as  they  related  to  the  same  debt  of  20/.,  and  of  all  damages 
sustained  by  reason  of  the  non-performance.  On  special  demuner — 
The  Court  held,  1st,  that  the  identity  might  be  so  averred;  2nd, 
that  the  plea  was  bad,  for  not  shewing  to  how  much  of  the  sum  in 
the  first  count,  and  to  how  much  of  the  sum  in  the  second  count,  it 
was  pleaded.  


or,  to  what  par- 
ticular items. 


If  a  plea  only 
answers  part,  it 
should  be  de- 
morred  to. 


LoRYHER  V.  Vixen,  T.  T.  1837.  C.  P.     3  Bin^.  N.  8.  222;  S.  C. 

4  Scott,  190. 

A  DECLARATION  ou  a  charter  party,  with  a  count  for  the  hire  of 
a  ship,  and  a  count  on  an  account  stated,  assigned  several  breaches: 
1st,  that  defendant  did  not  load  a  cargo;  2nd,  did  not  pay  200/. 
for  four  months'  freight;  3rd,  did  not  pay  200/.  found  to  be  due 
on  the  account  stated,  to  the  damage  of  plaintiff  of  300/.  Plea,  as 
to  476/.  14«.  7d,,  parcel  of  the  sums  in  the  declaration  mentioned, 
payment  before  action  of  that  sum,  in  satisfaction  of  that  sum,  in 
satisfaction  and  discharge  of  all  damages  as  to  that  sum. 

The  Court  held  the  plea  insufficient,  it  not  shewing  in  respect  of 
what  particular  items  of  the  plaintiff's  demand  the  payment  had 
been  made.  _ 

Wood  v.  Farr,  H.  T.  1839.  C.  P.     7  2>.  P.  C.  263;  S,  C. 

5  Binff.  N.  S.  247. 

In  debt  for  150/.,  on  three  coimts  for  50/.  each,  plea,  actio  non, 
because  the  defendant  had  paid  various  sums  amounting  to  50/. 

The  Court  held  ^he  plea  only  demurrable,  and  that  it  was  irre- 
gular to  sign  judgment  of  nil  dicit  as  to  part  not  answered  by  the 
plea. 
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Putney  v.  Swan,  M.T.  1836.  Ex.    5  D.  P.  C.  296;  S.  C.  2  M. 

f  W.  72. 

The  declaration  contained  one  count  on  a  bill  of  exchange  against  as  to  a  deda- 
the  acceptor,  and  another  on  an  account  stated,  the  defendant  pleaded  "^on  on  a  bill 
only  that  he  did  not  accept  the  bill  of  exchange: — Held,  that  the  J^Jj^  plei'"'* 
plea  was  bad  on  special  demurrer,  as  it  purported  to  answer  the  that  the  de-' 

whole  declaration.  Ijendant  did  not 

accept  the  bill. 

Yere  p.  Goldsborough,  M.  T.  1834.  G.  P.     1  Bin^.  N.  8.  353; 

S.  C.  1  Scott,  265. 

On  motion  to  set  aside  a  judgment,  it  appeared  that  the  defendant  An  omiasion  in 
pleaded  several  pleas,  each  applicable  to  a  particular  count  in  the  ^  P|f^  ^  '^ 
declaration  only,  without  expressly  limiting  each  plea  to  the  count  i^^,£ti«^' 
which  it  was  intended  to  answer.     The  plaintiff,  under  the  Rule  9  of  qdIj  a  ground 
H.  T.,  4  Will.  4,  which  declares,  "  that  all  pleas,  unless  otherwise  of  demnrrer. 
expressed,  shall  be  taken  as  pleaded  respectiTcly  in  bar  of  the  whole 
action/'  signed  judgment. 

The  Court  held,  that  the  plaintiff  could  not  treat  the  pleas  as  a 
nnllity,  and  sign  judgment,  but  should  have  demurred  specially. 


Kilmer  v.  Bailey,  M.  T.  1839.  Ex.     7  D.  P.  C.  803;  S.  C. 

5M.^fF.  382. 

In  an  action  for  the  balance  of  an  account,  (36^.  2«.  4d,),  the  Unlen  the  de- 
defendant  pleaded,  inter  alia,  a  set-off,  and  payment  into  Court  of  fendant's  pleas 
5#.,  which  was  taken  out  of  Court,  and  the  jury  gave  a  verdict  for  J^^*^  '  ^ 
Sol.  17«.  4d.f  which,  with  the  5«.,  made  up  the  amount  claimed  by  ^^holVde^^ 
the  plaintifTs  particulars  of  demand;  but  they  found,  also,  that  the  mand,  he  is  not 
defendant  had  paid  a  sum  of  29/.  17#.  3^.,  and  had  a  set-off  to  the  entitled  to  the 
amount  of  16/.  10^.  7d.  ytr^kt. 

The  Court  held,  that  the  pleas  being  severally  pleaded  to  the 
whole,  and  not  covering  the  whole  demand  established  in  evidence, 
the  defendant  was  not  entitled  to  have  the  verdict  entered  for  him. 


Penn  r.  Grafton,  M.  T.  1835.  C.  P.     2  Binp.  N.  5.  617. 

In  case,  the  defendant  pleaded  that  the  plaintiff  was  not  pos-  On  a  plea  of 

ttssed.     Upon  an  issue,  whether  the  plaintiff  was  possessed  of  the  poneuion,  if 

messuage  and  premises,  &c.,  in  which  the  injury  was  committed —  ESSJ^f^^'" 

The  Court  held,  that  proof  of  his  being  in  the  separate  oocupa-  |^  j^  suffioent! 
tion  of  part  of  the  house  was  sufficient  to  support  it. 


Jones  v.  Jones,  H.  T.  1840.  Ex.    6  M.^W.  84. 

In  debt  on  a  promissory  note,  plea,  that  it  was  given  on  an  piea  to  an 

tgreement  for  the  purchase  of  a  cottage  and  land,  ana  no  memo-  action  on  a 

nmdum  of  the  sale  in  writing.   Replication,  that  the  defendant  paid  notef.tl»tit 

down  part  of  the  purchase-money,  and  gave  the  note  for  the  re-  th"mirSaacof 

mainder,  and  was  let  into  possession,  and  that  the  plaintiff  was  a  cottage,  moat 

Always  ready  and  willing  to  execute  a  conveyance.     On  special  ehewarefiual 

demurrer  to  the  replication,  for  multifariousness —  to  convey. 

The  Court  held,  that  the  plea  was  itself  bad  on  general  demurrer, 
not  shewing  any  refusal  to  convey. 

VOL.  V.  M 
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Anon.,  M.  T.  1825.  K.  B.     7  D.  ^  R.  511. 

Defendant's  On  motion  to  set  aside  a  judgment — 

misnomer  does        The  Court  held,  that  a  misnomer  as  to  defendant's  Christian 
nullitv     ^     *  name,  in  his  plea,  is  not  a  ground  for  treating  it  as  a  nullity,  and 
^'^  that  plaintiff  had  no  right  to  sign  judgment  as  for  want  of  a  plea. 


(c)  Conclusion*. 


(d)  Of  signing.   See  ante,  tit.  CaunseVs  Signature,  and  particular 

titles,  according  to  suhject-matter. 


II.  RELATIVE  TO  SEVERAL  PLEAS. 

Reg.  Gen.,  T.  T.  1826.  C.  P.     3  Bing,  635. 

Inconsistent  On  a  rule  calling  on  a  defendant  to  elect  which  of  several  incon- 

P^®*^"®***"  sistent  pleas  he  would  abide  by,  in  an  action  on  an  award,  the 
Bccom'panie?  niotion  being  arranged  by  consent  of  parties,  the  Court  gave  out 
by  affidavit  of  that,  for  the  future,  inconsistent  pleas  should  not  be  allowed,  unless 
the  necessity;     accompanied  with  an  affidavit  to  shew  that  they  were  necessary  to 

the  justice  of  the  case.  ^____^ 

DuERR  V,  Triebuer,  M.  T.  1834.  C.  P.     3  D.  P.  C.  133;  S.  C. 

1  Bing.  N.  S.  266;  S.  C.  1  Seott,  102 S.  P.  Wilkinson 

V.  Small,  E.  T.  1835.  B.  C.     3  D.  P.  C.  564. 

or  amounting  ASSUMPSIT  for  work  and  labour,  and  money  paid.  Rule  to  plead, 
to  a  substantial  1st,  the  general  issue  as  to  the  whole;  and  2nd,  that  the  demand 
defence.  f^j  ^ork  and  labour  done  arose  out  of  an  illegal  wager  as  to  the 

price  of  tallow.    On  shewing  cause  against  the  rule — 

Per  Cur.—The  Rule  of  H.  T.,  4  Will.  4,  distinctly  says,  that 
several  pleas  shall  be  allowed,  if  distinct  grounds  of  answer  or  de- 
fence are  intended  to  be  established  in  respect  of  each;  and  that  is 
the  case  here.  The  word  "  inconsistent"  was  studiously  kept  out 
of  the  Rules,  for  the  subject  was  discussed,  and  it  was  felt  that  there 
might  be  cases  in  which  pleas  might  be  inconsistent  with  each  other, 
and  sustain  substantially  different  defences.  The  object  had  in  view 
was  to  prevent  the  same  defence  being  pleaded  in  different  forms. 


Legge  v.  Boyd,  M.  T.   1840.  C.  P.     9  D,  P.   C.   39;   S.  C. 
2  Scoti,  N,  S.l;  S.  C.  1  3f.  f  G.  898. 

The  general  The  defendant  pleaded  the  general  issue,  "  by  statute,"  and  also 

issue  by  statute  various  several  pleas,  in  order  to  raise  the  same  question. 

*  A  plea  roust  still  conclude  with  a  yerification  or  to  the  country,  notwithstanding 
the  Rules  of  the  H.  T.  4  Will.  4.  {Snow  v.  Stevens,  T.  T.  1834,  Ex.,  2  D.  P.  C. 
664;  S.  C.  1  C.,M.  &R.  26);  but  pleas  need  not  conclude  with  a  Terification 
unless  they  contain  afSrmative  matter;  therefore,  a  plea  of  the  Statute  of  Limita- 
tions  without  a  Terification  is  good  on  special  damurrer;  {Bodenham  v.  Hill, 
M.  T.  1840,  8  D.  P.  C.  862;  S.  C.  7  M.  &  W.  274);  and  an  informal  con- 
clusion of  a  plea  is  no  ground  for  arresting  the  judgment,  or  for  a  repleader, 
if  there  has  been  an  issue  to  try ;  the  objection  can  only  be  taken  advantage  of  on 
special  demurrer.     {Smith  ▼.  Smithy  E.  T.  1836,  Ex.,  5  D.  P.  C.  84). 
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Per  Cur, — Whenever  a  statute  gives  the  power  of  giving  several  cannot  be 
matters  in  evidence  under  the  general  issue,  the  statute  compre-  ^^^^  7^^  * 
hends  all  the  power  given  by  the  statute  of  Anne.    The  rule  hy  which  *^       ^ 

*  The  Conrt,  in  the  exercise  of  its  discretion,  under  stat.  4  Anne,  c.  16,  s.  4, 

will  not  give  leave  to  plead  not  gnilty  *'by  statute,"  together  with  a  special  plea, 

although  sDch  plea  raise  a  defence  independent  of  the  statute.    {Ro9»  v.  Cl^ton^ 

£.  T.  1841,  Q.  B.,  11  Ad.  &  E.  631 ;  S.  C.  9  D.  P.  C.  1033).     But  thedefend- 

aotmay  plead  several  pleas,  shewing  different  legal  conclusions  from  the  same  facts. 

{Cwry  V.  Amott,  H.  T.  1839,  C.  P.,  7  D.  P.  C.  249;  S.  C.  5  Bing.  N.  S.  224 ; 

S.  C.  7  Scott,  172).     As  in  assumpsit  by  indorsee  against  acceptor,  the  defendant 

allowed  to  plead,  l8t,non- acceptance;  2nd,  non-iodorsement;  3rd,  that  plaintiff 

vas  jointly  liable;  4th,  drawer  and  defendants  in  partnerahip,  and  acceptance  by 

one  in  fraud  of  the  othere;  5th,  indorsement  by  drawer,  with  notice  after  the  bill 

doe;  6th,  indoraement  to  plaintiff  for  accommodation;  7th,  the  bill  drawn  for 

accommodation;  8th,  similar  plea,  and  indorsement  after  becoming  due;  and, 

lastly,  that  the  bill  was  drawn,  accepted,  and  indorsed  by  fraud  and  covin  and 

Bisrepresentation.  {Bulle^  v.  FouUkes,  M.  T.  1839,  B.  C,  7  D.  P.  C.  839). 

And  in  replevin,  justifying  the  taking  of  cattle  damage  feasant  in  the  locus 

bqao,  as  the  soil  of  A.,  and  a  like  awowry  as  to  the  soil  of  B.,  are  allowable 

under  the  new  Rules,  H.  T.  4  Will.  4.  {Evans  v.  Daviei,  E.  T.  1838,  Q.  B.,  3  N 

&  P.  646).     But  two  pleas  to  an  action  of  trespass  quare  clausum  fregit,  the  one 

jostifyiDg  under  a  custom  for  all  times  to  make  trenches  in  lands  for  conveying 

water  for  the  better  working  of  a  stannary,  and  the  other  alleging  the  custom  to 

be  upon  making  compensation  for  the  injury  done,  cannot  be  pleaded  together, 

being  wUhin  the  Rule  of  H.  T.,  4  Will.  4.  {Bastard  t.  Smith,  H.  T.  1836,  K.  B., 

1  N.  &  P.  242 ;  S.  C.  5  Ad.  &  £.  827).     And,  in  an  action  against  the  sheriff 

for  a  false  retom  of  nulla  bona,  the  defence  being  the  bankruptcy  of  the  debtor, 

the  Conrt  refused  to  allow  the  defendant  to  plead  together  two  pleas,  one  travers* 

ing  the  allegation  that  the  defendant  seized  the  goods  of  the  debtor,  and  the  other 

letting  forth  dates,  &c.  of  the  act  of  bankruptcy  and  fiat;  the  former  having 

been  prior,  the  latter  subsequent,  to  the  seizure.  {Wright  ▼.  JamesoHt  M.  T. 

1837,  Ex.,  3  M.  &  W.  44).     So,  in  case  for  injury  done  to  the  plaintiff's  rever- 

sioDary  interest,  defendants  were  desirous  of  pleading  the  general  issue,  and  also 

pleas  denying  the  plaintiff  to  be  possessed  of  the  reversion,  and  that  the  person 

itated  to  be  tenant  in  the  declaration  was  not  tenant.    The  defendants  were  a 

company  incorporated  by  act  of  Parliament,  which  enabled  them  to  plead  the 

genml  issue,  and  give  in  evidence  that  the  act  complained  of  was  done  in  purau- 

aaop  of  the  authority  of  that  act.    The  Court  refused  to  allow  the  pleas  together 

with  the  general  issue.  {FUher  ▼.  Thames  Junction  Railway,  T.  T.  1837,  Ex., 

5  D.  P.  C.  773).  So,  in  an  action  for  not  accepting  railway  shares,  the  Court 
Kfoaed  to  allow  the  defendant  to  plead  that  the  contract  was  for  goods,  and  that 
there  was  no  note  in  writing,  together  mith  a  plea  that  it  was  a  contract  for 
an  interest  in  land,  and  no  such  note.     {Sykes'v,  Reeves,  H.  T.  1838,  Ex., 

6  D.  P.  C.  384).  So,  where  by  a  railroad  act  it  vras  enacted,  that,  in  an  action 
for  calls,  it  should  be  sufficient  for  the  company  to  prove  that  the  defendant  was 
a  proprietor  of  shares  at  the  time  of  the  calls  for  which  the  action  is  brought. 
The  Court  refused  to  allow  the  defendant  in  such  an  action  to  plead,  in  addition 
to  never  indebted  and  not  a  proprietor,  that  defendant  had  forfeited  his  shares 
before  the  calls  in  question  were  made;  or  that  he  had  forfeited  his  shares  and 
ceased  to  be  a  proprietor  after  the  calls,  and  before  action  brought.  {London  and 
Brighton  Railway  Company  y.  Fairclough,  H.  T.  1840,  C.  P.,  8  D.  P.  C.  278; 
S.  C.  6  Bing.  N.  S.  270 ;  S.  C.  8  Scott,  540).  So,  where,  by  the  terms  of  a 
laihray  act,  the  directora  were  entitled  to  recover  for  calls  in  arrear,  upon  proving 
that  the  defendant  was  a  proprietor,  and  that  notice  of  the  calls  was  gtTcn  accord- 
ing to  the  act,  unless  the  defendant  should  prove  that  he  had  paid  the  full  amount 
of  his  sabflcription,  defendant  having  pleaded  to  an  action  for  calls,  that  he  was 
aot  indebted  and  was  not  a  proprietor,  the  Court  refused  to  allow  him  to  add 
pleas,  that  doe  notice  of  the  calls  was  not  given ;  that  no  time  or  place  was  ap- 
pointed for  payment;  that  the  calls  were  made  for  purposes  other  than  those 
warranted  by  the  act ;  that  they  were  made  after  deviations  in  the  line;  and  that 
fewer  shares  were  allotted  than  the  act  required.  (London  and  Brighton  Railway 
Company  t.  WUson,  M.  T.  1839,  C.  P.,  8  D.  P.  C.  40;  S.  C.  6  Bing.  N.  S.  137 ; 
S.  C.  8  Scott,  347;  S.  P.  Eastern  Counties'  Railway  v.  Hebblewhite,  T.  T. 
1840,  Q.  B.,  4  P.  &  D.  246). 

Where,  in  an  action  against  defendant  as  a  public  officer  of  a  company,  he 
pleaded  (together  with  o&er  pleas)  his  bankruptcyi  and  that  he  ceased  to  be  a 
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ihe  Courts  htve  been  goided  appears  to  be  this,  that  thej  consider 
the  general  issue,  when  pleaded  "  by  statute,"  as  the  mode  taken  bj 
the  defendaat  of  shewing  that  he  intends  to  give  evidence  under  the 
statute,  and  not  by  pleading  the  facts  specially:  it  would  be  giving 
the  defendant  an  un&ir  advantage  if  he  had  the  power  of  doing  both. 


Wilkes  v,  Attley,  T.  T.  1838.  Q.  B.    3  N.  ^  P.  99. 

Tliera can  bene  On  the  day  the  time  for  pleading  expired  the  defendant  delivered 
raleto  plead  pleas,  with  a  summons  for  leave  to  plead  several  matters,  returnable 
pm^UnfTan^  in  two  days,  and  the  plaintiff  returned  the  pleas,  and  signed  judg- 
tion  to  let  aiide  ment,  as  for  want  of  a  plea — 

a  jodgmeat*.  The  Court,  on  an  affidavit  of  merits,  set  aside  the  judgment,  with- 

out costs;  but  held,  that,  pending  the  rule  for  setting  aside  the  judg- 
ment, an  order  obtained  by  the  defendant  to  plead  several  matters 
was  irregular,  and  set  it  aside. 

public  officer  before  action  brought,  the  Court  ordered  such  pleas  to  be  ttrnck 
CMit,  upon  an  andertaking  bj  the  plaintiff  that  he  woald  not  take  out  execation 
against  the  defendant  peraonallj.  [Woodr.  Manton,  M.  T.  1839,  Ex.,  7  D.  P.  C. 
865). 

Where,  to  debt  on  simple  contract  in  an  inferior  conrt,  not  of  record,  the 
defendant  pleaded  both  the  general  isane  and  set-off,  and  the  plaintiff  treated  the 
latter  plea  as  a  nnllitj,  replied  only  to  the  first,  and  obtained  a  verdict  and  jadg- 
ment: — Held,  on  a  writ  of  false  judgment,  that,  as  the  defendant  could  not  plead 
double,  and  the  first  plea  was  complete  in  itself,  the  second  was  surplusage,  and 
the  plaintiffwas  justified  in  taking  no  notice  of  it;  and  the  judgment  was  affirmed. 
{Chitty  T.  Denby,  £.  T.  1835,  K.  B.,  4  N.  &  M.  842;  S.  C.  3  Ad.  &  E.  319). 

*  By  Rule  T.  T.  1  Will.  4,  it  is  ordered,  "  That  no  rule  to  shew  cause  or 
motion  shall  be  required,  in  order  to  obtain  a  rule  to  plead  sereral  pleas,  but 
that  such  rales  shall  be  drawn  up  on  a  Judge's  order,  to  be  made  upon  a  sum- 
iBons,  aooompanied  by  a  short  abstract  orstatementof  fscts  of  the  inleDded  pleas: 
provided  that  no  summons  or  order  shall  be  necessary  in  the  following  cases,  that 
is  to  say,  where  the  plea  of  non  assumpsit,  or  nil  debet,  or  non  detinet,  with  or 
without  a  plea  of  tender  as  to  part;  a  plea  of  the  Statute  of  Limitatioos;  set-off; 
bankruptcy  of  the  defendant;  discharge  under  the  Insolvent  Act;  plene  adminis* 
travit;  ploae  admiaistravit  prster;  infancy,  or  coverture,  or  any  two  or  more  of 
such  pleu  shall  be  pleaded  together;  but  in  all  such  cases  a  rule  shall  be  drawn 
up  by  the  proper  officer,  upon  the  production  of  the  engrossment  of  the  pleas,  or 
a  draft  or  copy  thereof." 

By  Rule,  H.  T.  2  Will.  4,  **  If  a  party  pleads  several  pleas,  avowries,  or  cog- 
nisances, without  a  rule  to  plead  for  that  purpose,  the  opposite  party  shall  be  at 
liberty  to  sign  judgment." 

But  no  rule  to  plead  several  matters  is  required  where  the  pleas  are  added  under  a 
Judge's  order.  (Mtmek  v.  Skemitme,  M.T.  1836,  C.  P.,  3  Scott.  661).  And  a  plea 
of  nunquam  indebitatus  as  to  all  except  a  certain  sum,  and  a  tender  of  that  sum, 
does  not  require  a  rule  to  plead  several  matters ;  and  where,  in  such  a  case,  the 
plaintiff  signed  judgment  for  want  of  a  rale,  it  was  held  that  the  defendant  did 
not  waive  the  irregularity  by  attending  the  taxation  of  costs,  and  making  no  objec- 
tion. {Archer  v.  Garrard,  M.  T.  1837,  Ex.,  6  D.  P.  C.  132;  S.  C.  3  M.  &  W.63). 
Where  a  plaintiff  has  consented  to  a  rule  to  plead  aeveral  matters,  the  Court  will 
not  entertain  an  application  to  set  aside  any  of  these  pleas,  (ffowen  v.  Gcrr, 
M.  T.  1836,  Ex.,  5  D.  P.  C.  305).  A  summons  to  plead  several  matters,  re- 
turnable  on  the  day  after  the  time  for  pleading  expires : — Held  to  operate  as  a 
stay  of  proceediogs  at  the  hour  when  the  judgment  office  opens,  and  as  if  a  sum- 
mons for  further  time  to  plead  had  been  taken  out.  and  judgment  signed  at  the 
opening  of  the  office  therefore  irregular.  {WelU  v.  Secret,  H.  T.  1834,  B.  C, 
2  D.  P.  C.  447).  So,  a  summons  to  plead  several  matters,  taken  out  on  the  day 
the  time  for  pleading  expires,  returnable  on  the  following  day  at  eleven  o'clock  :^ 
Held,  that,  until  disposed  of,  it  operated  as  a  stay  of  prooeedtngs,  although  the 
time  for  pleading  had  been  enlarged.  (Speneeley  v.  Shoule,  E.  T.  1837)  K.  B., 
5  D.  P.  C.  562). 
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South-Eastern  Bailmt at  Company  o.  Sfrott,  E.T.  1839.  Q.  B. 
8  D.  P.  C.  493;  S.  C.  3  P.  ^  D.  110;  S.  C.  11  Ad.  f  E.  167. 

On  motion  to  strike  out  pleas —  The  motioii 

The  Court  held,  tha^  upon  a  Judge's  order  for  pleading  several  ihoald  be  to 

pleas,  made  a  rule  of  Court,  the  course  is  to  move  to  rescind  the  T'?'^^  ^^ 
order,  and  not  to  strike  out  the  pleas,  and  the  latter  rule,  not  having     ^  ^*      ^' 
been  drawn  up  "on  reading  the  declaration/'  on  affidavit  of  the  pleas 
being  identical,  was  discharged. 


in.  RELATIVE  TO  SHAM  AND  FRIVOLOUS  PLEAS. 

BsLL  9.  Alexander,  £.  T.  1817.  K.  B.    6  M.  ^  Selw.  133. 

On  motion  to  set  aside  a  judgment —  If  a  plea  be 

The  Court  held,  that  the  plaintiff  cannot  take  upon  himself  to  dearly  a  sham 
sign  judgment  as  for  want  of  a  plea,  unless  the  inference  is  irresisti-  P^«  j^<^^^^ 
ble  that  the  plea  is  a  sham  plea.  "*^     **"     ' 


Smith  v.  Backwbll,  E.  T.  1827.  C.  P.    4  Bing.  513;  S.  C. 

I  M.^P.  138. 


On  motion  for  leave  to  sign  judgment  as  for  want  of  a  plea —         hat  it  mutt  be 
The  Court  refused  to  allow  judgment  to  he  signed  on  the  ground  P^lp^hly  tof. 

^  At  where  a  judgment  recovered  was  pleaded  before  the  caoBe  of  action  accrued. 
(Pkia^  Y.  Brme,  £.  T.  1817»  K.  B.,  6  M.  &  S.  134). 

t  However,  if  a  defendant  ia  under  terms  to  plead  issnablf  ,  and  he  pleads 
nuDqaam  indebitatas  to  a  declaration  containing  couits  on  bills  of  exchange,  as 
veflas  for  goods  sold  and  delivered,  the  plaintiff  may  treat  the  plea  as  a  nullity,  and 
agn  judgment  as  for  want  of  a  plea.  {Seweli  t.  Date,  H.  T.  1840,  B.  C,  8  D.  P. 
C.  309).  So,  where  a  plea  raising  different  issues,  as,  release  by  a  deed  lost  or 
destroyed,  was  sworn  to  be  false,  the  Court  allowed  judgment  as  for  want  of  a  plea. 
{Smiih  T.  Hardy,  T.  T.  1832,  C.  P.,  8  Bing.  435).  And  where  after  a  frivolous 
and  nofn-issnable  plea,  plaintiff  signed  judgment  as  for  want  of  a  plea,  a  rule  to 
Kt  aside  die  judgment  was  discharged  with  costs.  (Blackburn  v.  Sdwards,  E.T. 
1839,  Q.B.,  10  Ad.  &E.  21).  But  the  Court  refused  to  treat  a  plea  of  a  former 
judgment  recovered  as  false,  and  allow  the  plaintiff  to  sign  judgment  as  for  want 
of  a  pka. — Semble,  they  will  only  interfere  where  the  plea  raises  issues  requiring 
difRereiit  modes  of  trial,  or  is  so  drawn  as  tx>  put  the  plaintiff  to  expense  or  delay. 
rofim§  ▼.  Gardiner,  £.  T.  1825,  C.  P.,  8  Moore,  437). 

Where  the  plea  was  a  sham  plea,  and  a  demurrer  to  the  replication  only  filed 
for  delay,  the  Court  refused  to  set  aside  the  concilium  for  the  last  day  of  term, 
altlumgh  the  demurrer  book  had  not  been  delivered  on  stamp  (formerly  required) 
to  tile  defendant's  clerk  in  Court,  nor  any  books  to  the  two  junior  barons.  {Geni 
T.  Vandermoolen,  H.  T.  1824,  Ex.,  13  Price,  247 ;  see  10  Price,  340). 

Where  the  defendant  pleaded  a  plea  offering  several  defences  to  the  aetion,  and 
nising  several  issues,  both  ot  fact  and  law,  without  leave  to  plead  several  matters, 
(he  Court  confirmed  an  order,  made  by  a  Judge  at  chambers,  for  setting  it  aside, 
without  an  affidavit  of  its  falsehood.  (Balmannoy,  ThompMn,  M.  T.  1839,  G.  P., 
SD,  P.  C.  76;  S.  C.  6  Bing.  N.  S.  153).  And  the  Court  will  set  aside  pleas 
vhidi  are  frivolous  or  absurd,  though  the  defendant  be  not  under  terms  of  plead- 
mg  iflsuably.  (Homer  v.  Keppel,  E.  T.  1839,  Q.  B.,  2  P.  &  D.  234 ;  S.  C.  10  Ad. 
ft  E.  17).  In  an  action  by  indorsee  of  a  bill  of  exchange  against  the  aeceptor,  a 
plea,  that  the  drawer  did  not  pay  its  amount  to  the  accepter,  as  the  consideration 
ef  the  acceptance,  was  held  frivolous;  and  the  Court  made  absolute,  with  costs,  a 
rale  for  sipung  judgment  as  for  want  of  a  plea.  (Knowle»  v.  Burwood,  E.  T. 
1839,  Q.  B.,  2  P.  &  D.  235 ;  S.  C.  10  Ad.  &  B.  19). 
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of  the  falsehood  of  a  plea  of  delivery  of  twenty  pipes  of  wine  in 
satisfaction,  that  heing  the  only  plea,  and  nothing  improper  on  the 
face  of  it. 


A  plea  of  pay- 
meDt  of  a 
amaller  sami  in 
satisfaction  of  a 
larger,  is  not- 
cnred  by  ver- 
dict*. 


IV.  RELATIVE  TO  DEFECTS  IN,  WHEN  AIDED. 

Down  v.  Hatcher,  E.  T.  1839.  Q.  B.     10  Ad.  ^  E.  121;  S.  C. 

2P.^D.  292. 

In  an  action  against  an  executrix  for  200/.,  plea,  as  to  the  residue 
of  the  said  sums  of  money  in  the  declaration  mentioned,  that  after 
the  making  of  the  promise  herein  mentioned,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  &c.,  the  defendant,  Charlotte,  as 
such  executrix  as  aforesaid,  paid  to  plaintiff  and  he  received  the 
sum  of  61.  10«..  in  full  satisfaction  and  discharge  of  the  said  residne 
of  the  sums  of  money  in  the  declaration  mentioned,  and  of  all 
cause  and  causes  of  action  in  respect  thereof.  Replication,  that  the 
defendant,  Charlotte,  as  such  executrix  as  aforesaid,  did  not  pay  to 
plaintiff  the  said  sum  of  money  in  manner  and  form  as  in  the  above 
plea  alleged.  Issue  joined.  Afler  verdict,  on  motion  for  judgment 
non  obstante  veredicto — 

The  Court  held,  that  a  plea  of  payment  of  a  smaller  sum,  in 
satisfaction  of  a  greater,  is  bad,  and  not  cured  by  verdict  for  the 
defendant. 


V.  RELATIVE  TO  THE  TIME  FOR  PLEADING . 

(a)  Within  the  four  or  eight  days. 

Pepperell  v.  Burrell,  T.  T.  1834.  Ex.     1  C,  Af.  ^  R.  372; 

S.  C.  4  Tf/rw.  809. 

The  defendant         Upon  motion  to  set  aside  a  judgment — 

has  the  whole         The  Court  held,  that  the  defendant  had  the  whole  of  the  last  day 
of  the  last  dayf.  for  delivering  his  plea,  and  judgment  signed  on  that  day  was  set  aside 

as  premature.  .«^_^_ 

Glover  v.  Watmore,  T.  T.  1826.  K.  B.     5  B.  ^  C.  769 ;   S.  C. 

8D.^i2.607. 

A  summons  for       The  defendant  obtained  a  summons  for  better  particulars  four 
particulars  sns-  jays  before  the  time  of  pleading  expired,  and  the  plaintiff's  attorney 

*  Where  the  Christian  name  in  the  declaration  varied  from  that  in  the  sum- 
mons:— Held,  that  the  objection  mast  be  taken  within  the  time  for  pleading,  and 
that,  after  judgment  signed  for  want  of  a  plea,  it  was  too  late  to  move  to  set  it 
aside  for  such  irregularity.  (Kitchen  v.  Brooks,  T.  T.  1839,  Ex.,  5  M.  &  W.  522). 

f  Where  a  declaration  is  delivered  on  Saturday,  the  Sunday  morning  following 
is  reckoned  in  the  computation  of  time  to  plead.  {Shoebridge  v.  Irwin,  M.  T. 
1837,Ex.,  6D.P.C.  126). 

If  a  plaintiff  gives  a  greater  number  of  days  for  pleading  than  by  the  practice 
of  the  Court  is  required,  the  defendant  is  entitled  to  avail  himself  of  that  greater 
number.  {Solomonson  v.  Parker,  M.  T.  1833,  B.  C.,2  D.  P.C.  405). 

If  the  defendant  neglects  to  enter  his  appearance  to  the  writ  within  eight  days, 
and  the  plaintiff  enters  an  appearance  for  him,  and  then  the  defendant  enters  an 
appearance  and  gives  notice  of  it,  the  plaintiff  may  proceed  as  if  no  such  appear- 
ance had  been  entered,  and  may  sign  a  judgment  without  a  demand  oi  plea. 
{Dam  V.  Cooper,  T.  T.  1833.  Ex.,  2  D.  P.  C.  135). 
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did  not  attend  until  the  third  summons,  when  the  order  was  refused,  pends  rigning 
aod  the  time  for  pleading  being  expired,  he  signed  judgment  for  jndgmait  for 
want  of  plea.  want  of  *  plea. 

The  Court  held,  that,  the  principal  delay  being  created  by  the 
plaintiff's  attorney,  the  judgment  was  signed  too  soon,  and  was 
therefore  irregular.  

Reg.  Gen.  T.  T.  1833.  K.  B.,  C.  P.,  &  Ex.     2  N.  ^  M.  288; 
S.  C.  1  C.  ^  M.  865;  S.  C.  3  Tyrw.  985. 

Iris  ordered  that  in  all  actions  against  prisoners  in  the  custody  of  Priaonen  muat 
the  Marshal  of  the  Marshalsea,  or  of  the  Warden  of  the  Fleet,  or  of  the   ?}^^  "»  »™« 
sheriff,  the  defendant  shall  plead  to  the  declaration  at  the  same  time,    ddfimdanu*.' 
in  the  same  manner,  and  under  the  same  rules  as  in  actions  against 
defendants  who  are  not  in  custody . 


(b)  Where  time  is  granted. 

Simpson  v.  Cooper,  T.  T.  1836.  C.  P.  2  Scott,  840.— S.  P. 
Lane  v.  Parsons,  M.  T.  1836.  C.  P.  5  D.  P.  C.  359;  S.  C. 
3  Scott,  652. 

An  order  obtained  upon  terms  of  seven  days*  time  to  plead —  The  time  com- 

The  Court  held,  that  the  seven  days  commenced  from  the  date  of  menoea  from 

the  order,  and  not  from  the  expiration  of  the  four  days  in  which  he  the  date  of  the 

was  originally  required  to  plead.  ^    ^'' 


Clark  p.  Allbut,  H.  T.  1836.  Ex.     4  D.  P.  C.  684;  S.C.  1  T. 

^  G.  71. 

In  an  action  in  the  Common  Pleas,  for  a  libel,  to  which  a  justifi-  T>™«  indefi- 
cation  was  pleaded,  the  plaintiff  having  recovered  a  farthing  damages.  "^  J.!.'**^*' 
because  a  part  of  the  libel  was  not  covered  by  the  justification,  that 
Court  granted  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
justification  was  sufficient.  An  action  having  been  brought  in  this 
Court  by  the  same  plaintiff^  on  the  same  libel,  against  another  de- 
fendant— 

*  An  attorney  residing  in  London  has  onl  j  four  days'  time  for  pleading  in  a 
eonntry  cause,  notwithstanding  the  Uniformity  of  Process  Act,  (2  Will.  4,  c.  39). 
(Lowderr,  Lander,  T.  T.  1837,  B.  C,  5  D.  P.  C.  684.— S.  P.  Brenion  v.  Law- 
rmee,  H.  T.  1837,  C.  P.,  5  D.  P.  C.  506). 

t  Where  the  plaintiff  wiU  not  be  materially  prejadiced  by  the  delay,  the  Court 
vill,  under  certain  circamstanceA,  grant  the  defendant  a  year's  time  to  plead. 
{HmU  ▼.  Barclay,  E.  T.  1835,  C.  P.,  3  D.  P.  C.  646).  Where  three  months'  time 
to  plead  is  given  generally,  they  are  to  be  reckoned  by  lunar  months,  and  not 
calendar  months.  (Sopery.  Curtis,  M.  T.  1833,  Ex.,  2  D.  P.  C.  237). 

Semble,  that  a  summons  for  further  time  to  plead,  returnsble  at  half-past  ten 
in  the  morning  "  during  Term,"  is  a  stay  of  proceedings,  ( Bebb  ▼.  Wales,  H.  T. 
1637,  Ex.,  5  D.  P.  C.  458) ;  although  it  is  well  known  that  a  Judge  does  not 
attend  at  chambers  at  that  hour.  {Bjflet  ▼.  Walter,  M.  T.  1836,  B.  C,  5  D. P.  C. 
232). 

If  a  defendant  obtains  an  order  calling  upon  the  plaintiff  to  give  security  for 
eosts,  and  directing  that  defendant  shaU  have  seven  days  to  plead  after  such 
security  given,  and  defendant,  afterwards,  and  before  security  giren,  craves  oyer, 
the  time  for  pleading  runs  from  the  day  when  oyer  is  granted,  if  subsequent  to  the 
giving  of  security  or  rescinding  of  the  order,  and  not  in  that  case  from  the  time 
vhea  aach  security  is  given,  or  order  rescinded.  (Catrell  ▼.  Macdonald,  T.  T. 
1836,  K.B.,  4A.&E.1004). 
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The  Court  refused  to  grant  time  for  pleading  indefinitely  until  ft 
rule,  pending  in  another  case,  was  determined. 


NiAS  V.  Spratley,  T.  T,  1825.   K.  B.    4 -B.  f  C.  386;  B.C. 

6  D.^R.  390. 

After  a  Jadge  By  a  Judge's  order,  dated  1 6th  April,  on  payment  of  the  debt 
tinTn^iS*  to  "*^  ^'**  °^  °'  before  two  o'clock  on  20th  April,  all  further  pro- 
plead  need  be  ceedings  were  to  be  stayed,  defendant  undertaking  in  default  of  pay- 
giveiu  roent  to  receire  a  declaration  and  plead  thereto  within  the  first  four 

days  of  the  next  term.  The  debt  and  costs  not  being  paid,  the  de- 
claration was  deUvered,  but  the  defendant  not  pleading  within  the 
time  limited  the  plaintiff  signed  judgment  without  riding  him  to 
plead. 

Per  Cur. — After  a  Judge's  order  directing  the  defendant  to  plead 
within  a  given  time,  if  no  plea  is  pleaded  within  that  time  the  plain- 
tiff may  sign  judgment  without  giving  a  rule  to  plead. 


(c)  In  the  vacaxion>  or  xasteb  or  other  holidays'^. 


VL  RELATIVE  TO  THE  RULE  TO  PLEADf. 

Fryer  v.  Smith,  T.  T.  1833.  Ex.     I  C.  ^  M.  855;  S.  C. 
2  D.  P.  C.  114;  S.  C.  3  Tyrw.  820. 

Need  not  be  a         Thr  declaration  against  a  prisoner  was  delivered  in  Easter,  and 
new  rule  each     judgment  signed  for  want  of  plea  in  Trin.  Term,  without  a  fresh  rule 

The  Court  held  the  judgment  regular. 

*  Where  a  party  before  the  10th  Augnst,  having  obtained  a  fortnight's  time 
to  plead,  before  the  expiration  of  that  time,  obtained  by  consent  a  month's  Ivther 
time  : — Held,  that  he  was  entitled  fe  the  remainder  of  the  nnezpired  term  so 
enlarged  after  the  24th  October,  and  that  judgment  signed  before  waa  irregnlar. 
{Trinder  y.  Smedley,  M.  T.  1834,  K.  B.,  3  D.  P.  C.  87).  So,  if  the  time  for 
pleading  does  not  expire  nntil  after  the  lOth  of  Angnst,  although  it  may  be  en* 
larged  time,  the  defendant  has  still  tbe  same  time  for  pleading  as  if  the  dedar* 
ationhad  been  filed  or  delivered >on  the  24th  of  October.  {Wihon  t.  BradMlockt, 
M.  T.  1833,  B.  C,  2  D.  P.  C.  416V  So,  where,  on  the  5th  of  September,  the 
defendant  obtained  a  month's  fiirtner  time  to  plead,  taking  short  notice  of  trial 
for  the  first  sitting  in  term  : — Held,  that  nevertheless  the  enlarged  time  did  not 
commence  nntil  after  the  24th  October.  (Xe  Fewre  v.  Molineuxj  M.  T.  1837, 
Ex.,  6  D.  P.  C.  153). 

By  Rule  £.  T.,  2  Will.  4,  it  is  ordered,  *'  That  the  days  between  Thursday 
next  before  and  the  Wednesday  next  after  Easter  day  shall  not  be  reckoned  or 
included  in  any  rules,  or  notices,  or  other  proceedings,  except  notices  of  trials  or 
notices  of  inquiry  in  any  of  the  courts  of  law  at  W^estminster." 

The  time  for  pleading  expired  on  Monday»  the  25th  May;  the  Queen's 
birthday  fell  on  the  24th,  but  was  kept  on  the  25th,  on  which  days  all  the  offices 
were  closed : — Held,  that  a  judgment  signed  on  the  opening  of  tbe  oflSce  on  the 
26th  was  regular.  {Wilkinton  v.  BHtton,  M.  T.  1840,  C.  P.,  1  Scott  N.  S.  348). 

t  A  rule  to  plead  is  necessary  in  all  cases,  whether  the  defendant  has  appeared 
or  not;  but  the  objection  held  to  be  waived  by  a  summons  for  tune.  (JBoZ/on  v. 
Manning,  T.  T.  1837,  Ex.,  5  D.  P.  C.  769). 

The  rule  to  plead  need  not  be  dated;  consequently,  an  erroneous  date  does  not 
vitiate.     {Wyait  v.  Macdonald,  M.  T.  1836,  C.  P.,  3  Scott,  768). 

When  a  rule  to  plead  is  given  before  notice  of  declaration,  it  is  irregular;  hfut 
the  irregularity  is  waived  by  taking  out  a  summons  for  time  to  plead;  (Pcpe  v. 
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OsBOENE  P.  PiNKELL,  E.  T.  1834.  C.  P.     1  Btng.  N.  8.  320; 

S.  C.  1  Seoit,  277. 

After  a  summons  for  further  time  to  pleads  the  defendant  agreed  After  oompro- 

to  paj  a  part  down,  with  costs  of  suit,  and  the  remainder  on  a  sub-  ^^  not  per. 

sequent  daj;  and  having  failed  to  do  so,  the  plaintiff  signed  judg-  ^t^^' 

ment,  without  any  fresh  rule  to  plead.  signedi^oat 

The  Court  held  that  he  was  entitled  to  do  so,  being  remitted  to  fresh  role  to 

his  former  status  upon  the  defendant  failing  to  perform  the  agree-  plead. 

ment  

Warn*  v.  Beresford,  M.  T.  1835.  Ex.    4  D.  P.  C.  36;   S.  C. 

IT.^G.  230. 

The  rule  to  plead  was  in  a  wrong  plaintiff's  name,  and  judgment  An  iiregnkr 

WIS  signed  on  the  ground  of  the  plea  bebg  defecti?e.  "^^  *^"*  ^ 

The  Court  held,  that  the  rule  being  as  if  no  rule  had  been  **  ^^ 
ddiTered,  the  judgment  was  irregular. 


VII.  RELATIYE  TO  THE  DEMAND  OF  PLEA. 

Martin  v.  Mahoney,  E.  T.  1825.  K.  B.     5  D.  ^  B.  601). 

The  plaintiff  demanded  a  plea  before  appearance,  or  the  time  for  Cannot  be  de- 
appearing  had  expired,  and  signed  judgment  for  want  of  plea.  manded  before 
The  Court  held  it  irregular.                                                             Vpe«nce*. 

Unm^  T.  T.  1837,  Ex.,  2  M.  &  W.  881);  bnt  there  u  no  irregnlarity  in  enter- 
Bg  a  rale  to  plead,  before  notice  of  declaration  but  on  the  tame  day.  (Aitnum 
T.  Ctitmay,  M.  T.  1837,  Ex.,  6  D.  P.  C.  76 ;  S.  C.  3  M.  &  W.  71 ;  S.  P.  Chop- 
mn  r.  Daois^  T.  T.  1840,  C.  P.,  8  D.  P.  C.  831 ;  S,  C.  1  Scott,  N.  S.  431 ;  S.  C. 
1  M.  &  6.  91).  An  appearance  waa  entered  for  the  defendant,  and,  after  notice 
of  declaration  and  demand  of  plea,  he  took  out  a  summena  for  time  to  plead, 
wiiich  was  not  returnable  until  after  the  time  for  pleading  expired.  The  plaintiff 
■gned  judgment : — Held,  that  a  rule  to  plead  waa  necesaary,  though  an  appear* 
*Bae  bad  been  entered  for  the  defendant,  but  that  the  objection  waa  waived  by 
the  nnunona  for  time.  (Bolton  ▼.  Manning,  T.  T.  1837,  Ex.,  5  D.  P.  C.  769). 
Talung  out  a  aummoni  for  time  to  plead  is  a  waiver  of  a  rule  to  plead.  (Nugee  • 
T.  M'Donell,  E.  T.  1835,  B.  C,  3  D.  P.  C.  679). 

Formerly,  after  an  amendment,  whether  made  upon  payment  of  oosta  or  not, 
there  must  hare  been  a  new  rule  to  plead.  {Addi»  ▼.  ThomoMt  M.  T.  1829,  C.  P., 
€  ^og.  236).  And  where  a  rule  to  plead  haa  been  entered  in  or  of  the  term, 
or  in  the  vacation,  in  which  any  amendment  shall  be  allowed,  no  new  rule  to  plead 
dttU  be  necesaary,  but  defendant  shall  plead  within  four  days  after  such  aroend- 
awat,  unless  otherwise  ordered  by  the  Judge  allowing  the  amendment.  {Rfg» 
GnL,  H.  T.  1830,  C  P.,  6  Bing.  347).  But  now,  by  Rule  H.  T.,  2  WUI.  4,  no 
nle  to  plead  required  after  amendment  of  declaration.  Where  the  declaration 
and  rule  to  plead  were  both  in  the  vacation : — Held,  that  a  new  rule  to  plead 
of  the  term  was  unnecessary,  in  order  to  entitle  the  plaintiff  to  sifu  judgment 
fat  want  of  plea.  {Mould  v.  Mnrpky,  E.  T.  1833,  Ex.,  2  D.  P.  C.  54).  The  rule 
to  plead  ought  to  be  left  at  the  office  until  after  the  defendant  ia  served  with 
notice  of  declaration  filed.  {Bennett  v.  Smith,  M.  T.  1836,  C.  P.,  5  D.  P.  C. 
3^ ;  S.  C.  3  Bing.  N.  S.  305 ;  S.  C.  3  Scott,  673). 

*  By  Reg.  Gen.,  H.  T.  2  Will.  4,  the  demand  has  twenty-four  hours  to  run 
from  the  time  of  making  it. 

A  demand  of  plea  cannot  be  served  on  a  defendant,  not  an  attorney,  by 
<ti<^ing  it  op  in  the  King's  Bench  office.  {Anon,,  T.  T.  1831,  B.  C,  1  D.  P. 
C  68).  ' 

Where  a  plea  is  a  nullity,  the  plaintiff  must  nevertheless  demand  a  plea  before 
^  >%ns  jadgment,  and  cannot  treat  it  as  a  waiver  of  suoh  demand.  {Homgh  v. 
Bawl,  If  .T.  1836,  Ex.,  1  M.  &  W,  314). 
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And  where 
pUintiflf  ap- 
pears, he  may 
sign  judgment 
withoQt  de- 
mand of  plea; 


and  judgment 
may  be  signed, 
thoogh  a  pro- 
mise not  to  do 
80  without  a  de- 
mand, if  an  ir- 
regular plea  be 
delivered. 


WiLLETT  V.  Wilson,  H.  T.  1832.  Ex.     2  C.  f  /.  356. 

A  DECLARATION  was  delivered  de  bene  esse,  indorsed  to  appear 
and  plead  within  eight  days. 

The  Court  held,  that,  having  entered  an  appearance  within  that 
time,  he  was  entitled  to  a  demand  of  plea;  and  that  the  plaintiff 
might,  by  entering  an  appearance  under  the  statute,  sign  judgment 
without  demanding  a  plea.      

Booth  v.  Whitehead,  M.  T.  1839.  C.  P.     8  D.  P.  C.  8;  S.  C. 
6  Bing,  N.  S.  144;   S.  C.  8  Scott,  340. 

In  an  action  by  the  indorsee  against  the  indorser  of  a  bill  of  ex- 
change, the  defendant  having  suggested  that  the  indorsement  was  a 
forgery,  the  plaintiff,  in  order  to  afford  time  for  inquiry,  gave  an 
undertaking  that  he  would  not  sign  judgment  withiout  four  days' 
demand  of  plea.  The  defendant,  on  the  9th  of  November,  without 
leave,  and  without  waiting  for  such  demand,  delivered  a  double 
plea,  and  ruled  the  plaintifif  to  reply.  On  the  11th,  the  plaintiff 
signed  judgment. 

The  Court  held,  that  the  judgment  was  regular. 


VIII.  RELATIVE  TO  THE  DELIVERY  OF*. 


A  defective  plea 
ia  not  an  issu- 
able plea. 


Plaintiff's 
bankraptcy  be* 
fore  action  ii 
an  issuable 
plea^. 


IX.  RELATIVE  TO  PLEADING   ISSUABLY,  AND  BEING 

UNDER  TERMSf. 

Huthwaite  v.Phaire,  E.  T.  1840.  C.  P.    8  D.  P.  C.  541;  S.  C. 
1  Scott,  N.  S.  43;   S.  C.  1  itf.  ^  G.  159. 

To  an  action  of  covenant  brought  by  plaintiff",  as  administrator  of 
D.,  by  virtue  of  letters  of  administration  granted  to  him  by  the 
Archbishop  of  Dublin  upon  a  deed  of  separation,  whereby  the  defend- 
ant covenanted  to  pay  his  wife  an  annuity,  which  he  likewise  chai^d 
upon  certain  estates  in  Ireland.  The  defendant  (who  was  under 
terms  to  plead  issuably)  pleaded  that  D.,  at  the  time  of  his  death,  was 
an  inhabitant  of,  and  commorant  within,  the  city  of  Dublin,  and  had 
bona  notabilia  within  the  diocese  of  the  Bishop  of  London. 
-  The  Court  held,  that  the  plea  was  not  issuable,  in  not  shewing, 
that  at  D.'s  decease  the  deed  sued  on  was  within  the  diocese  of 
London.  .._^.^ 

Willis  v.  Hallett,  E.  T.  18.19.  C.  P.    5  Bing.  N.  S.  465;  S.  C. 

7  Scott,  474. 

Plea,  that  after  the  debt  accrued,  and  before  the  action  was 
commenced,  the  plaintiff  became  a  bankrupt. 
The  Court  held  this  to  be  an  issuable  plea. 

*  By  Rale  H.  T.,  4  Will.  4,  all  pleas  are  to  be  delivered. 

t  Where  a  defendant  is  onder  terms  to  plead  issaably,  the  plaintiff  cannot 
reply  double ;  and  if  he  do,  the  Court  will  give  leave  to  the  defendant  to  assign  it 
as  cause  of  demurrer,  and  will  allow  it  to  be  argued.  {Gisborne  v.  JVyatt,  U.  T. 
1835,  Ex.,  3D.  P.  C. 505). 

X  So,  a  plea  to  an  action  by  the  holder  of  a'cheque,  that  the  oonsideratioa  for  the 
making  of  it  was  money  won  by  the  third  party  of  the  defendant  at  hazard,  in  a 
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Serle  v.  Bradshaw,  M.  T.  1833.  Ex.     2  C.  ^  M.  148;  S.  C. 

2  D.  P.  C,  289;  S.  C.  4  Tyrw.  69. 

In  an  action  against  an  administrator,  the  defendant,  when  ander    Bat,  plene  ad- 
an  order  to  plead  issuably,  pleaded  plene  administravit  and  his  bank-    ministravitand 

"E!!^'  JJ""^  ^^®  plaintiff  signed  judgment  as  for  want  of  a  plea.  ^^  iffli"* 

The  Court  refused  to  set  the  judgment  aside. 


Blackburn  v.  Edwards,  E.  T.  1839.  Q.  B.    10  A.^E.  21 ;  S.C. 

2P.^1>.227. 

In  debt  on  a  common  money  bond,  and  one  of  the  defendants,  And,  a  plea  that 

under  terms  of  pleading  issuably,  pleaded  that  he  and  the  other  de-  dcfciidant,  and 

fendant  were  partners,  and  that,  in  consideration  that  he  would  at  the  n^*r^J^*,J[J'2i 

request  of  the  plaintiff  and  the  other  defendant  dissolve  such  part-  consideration 

nership,  the  plaintiff  would  forbear  proceeding  on  the  bond.  that  they  would 

The  Ck)urt  held,  this  not  an  issuable  plea,  and  bad  on  general  de-  <liMolve  part- 

murrer;  and  a  rule  to  set  aside  the  judgment,  signed  as  for  want  of  jyj'j^^  not 

plea,  discharged  with  costs,  although  cause  shewn  in  the  first  in-  tonSjTnotan 

stance.  _____  iaanahle  plea. 

Betts  r.  Appleoarth,  H.T.  1827.  C.  P.     4  Bin^.  267. 

On  demurrer —  "  Under  terma 

The  Court  held,  that  a  party,  under  terms  of  pleading  issuably,  is  to  ^Jwd  »«»»- 

not  precluded  from  demurring  to  any  subsequent  pleading;   the  °^^,  to^'SL 

order  applying  only  to  the  existing  state  of  the  cause  at  the  time  of  J^^  plead- 

its  issuing,  and  does  not  extend  to  cover  subsequent  errors.  ings*. 


Cave  v.  Massey,  H.  T.  1825.  K.  B.     3  B.  ^  C.  755;  S.  C.  6  D. 

^  R.  624. 

The  defendant  obtained  time  to  plead  on  the  terms  of  giving   To  give  a  jndg. 
jndgment  of  the  term;  but  he  afterwards  brought  a  writ  of  error.        ^^^  of  the 

oommon  gaming-house,  is  not  an  issuable  plea  within  the  meaning  of  an  order  to 
plead  issuably.  {Humphreys  y.  Waldegrave,  T.  T.  1810,  Ex.,  8  D.  P.  C.  768; 
S.C.  6M.&W.  622). 

So,  the  bankruptcy  of  one  of  several  plaintiffs  after  action  bronght  is  not  an 
iasoable  plea.  {StaplesY.  Holdsworth,  M.  T.  1837,  C.  P.,  6  D.  P.  C.  196 ;  S.  C. 
4  Bing.  N.  S.  144 ;  S.  C.  5  Scott,  432).  So,  it  is  not  an  issuable  plea  that  plain- 
tiff  was  diflchaiged  under  the  Insolvent  Act,  and  the  cause  of  action  vested  in  his 
asBignee.  {WettenhaU  v.  Graham,  T.  T.  1838,  C.  P.,  6  Scott,  603).  But  in 
an  action  for  wrongfully  refusing  to  permit  plaintiflT  to  appraise  goods  distrained, 
the  defendant  being  under  terms  to  plead  issuably,  pleaded  that  plaintiff  waa 
tenant  to  defendant,  and  that  goods  were  taken  as  a  distress  for  arrears  of  rent: 
—Held,  an  issuable  plea.  {Sealey  v.  Harris,  H.  T.  1839,  Ex.,  7  D.  P.  C.  195). 

The  defendant,  in  a  country  cause,  obtained  time  to  plead  upon  the  usual 
terms  of  pleading  issuably,  &c.  The  order  was  served,  but  the  defendant's  at- 
torney, on  receiving' it,  wrote  to  say,  he  would  not  avail  himself  of  it ;  through  delay 
by  the  post,  the  plaintiff's  attorney  did  not  receive  the  letter  until  after  the  time 
for  pleading  had  expired: — Held,  that  the  defendant  was  bound  by  the  terms  of 
the  order.  {Griffin  v.  Dieiensan,  M.  T.  1839,  Ex.,  7  D.  P.  C.  860). 

*  The  order  for  further  time  to  plead  upon  the  terms  of  *'  pleading  issuably,  re- 
joining gratis,  &c.,"  applies  to  the  plea  only,  and  not  to  the  subsequent  proceed- 
ings. {Woodman,  y.  GobU,  H.  T.  1838,  Ex.,  6  D.  P.  C.  371 ;  S.  C.  3  M.  &  W. 
304). 

If  a  plaintiff  amend  his  declaration  after  a  defendant  has  obtained  time  to 
plead  on  the  usual  terms  of  pleading  issuably,  &c.,  the  latter  is  at  liberty  to  de- 
mar  specially  to  the  declaration.  {Children  ▼.  Manuring,  M.  T.  1839|  B.  C.» 
8D.  P.C.120). 
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term  means  an 
available  jadg- 
ment. 


Per  Cur, — ^We  are  of  opinion  that  the  writ  of  error  ought  to 
be  quashed.  The  judgment  to  be  given  in  Michaelmas  Term  must 
mean  an  available  judgment,  upon  which  the  plaintiff  could  take 
out  execution.  It  was  not  necessary  for  him  to  stipulate  that  no 
writ  of  error  should  be  brought. 


"  All  the  nsnal 
terma"  pro- 
hibita  the 
change  of 
veniie. 


Brettagh  9.  Dectjllan,  H.  T.  1825.  Ex.     I  M.^  T.  106. 

A  DEFENDANT,  after  baring  obtained  three  orders  for  time  to 
plead  in  the  usual  terms,  moved  to  change  the  venue  from  Middle- 
sex to  Lancaster,  whereby  the  trial  would  have  been  postponed 
from  the  sittings  in  Hilary  Term  till  the  assizes. 

But  the  Court  refused  the  rule. 


Sautell  v.  Gillard,  £.  T.  1825.  K.  B.    5  D.  ^  B.  620. 

Under  the  Defendant  being  under  terms  of  pleading  issuably,  put  in  a 

terma  of  special  demurrer,  and  plaintiff  signed  judgment  as  for  want  of  a 

fimdut  camioV       '^^  Covrt  held,  that  the  plaintiff  was  entitled  to  do  so. 

denmr  apaci* 
ally*. 


X.   RELATIVE  TO   PLEADING  AFTER  AMENDMENT, 
AND  EFFECT  OF  SUMMONS  TO  AMEND. 


If  no  new  plea, 
the  fonner 
Btandflf. 


Fagg  i;.  Borslet,  T.  T.  1833.  Ex.     1  C.  ^  3f.  770;   S.  C.  2  D. 

P.  C.  107;  S.  C.  3  Tifrw.  905. 

The  defendant  pleaded  a  plea  before  amending  the  declaration, 
with  liberty  to  plead  de  novo. 

The  Court  held,  that,  if  the  defendant  did  not  plead  de  novo,  the 
former  plea  will  stand,  if  applicable  to  the  amended  declaration. 


*  Wbere  tiie  defendant,  bemg  under  terma  of  pleading  iisiiably ,  pleaded  a  plea 
elearly  frivoloiia,  and  so  late  that  the  demnrrer  oould  not  be  aiig;ued  in  the  term, 
the  C^nrt  set  it  aside,  and  gave  leave  to  sign  judgment  unless  the  defendant  would 
undertake  to  go  to  trial  at  the  first  sittings,  and  pay  the  coats  of  anaending  and  of 
the  rule.  (Brown  ▼.  Ausiin,  T.  T.  1835,  Ex.,  4  D.  P.  C.  161). 

t  Where  a  plaintiff  obtains  an  order  to  amend  his  declaration,  to  which  the 
defendant  has  demurred,  and  the  latter  at  the  same  time  obtaina  an  order  for 
time  to  plead,  that  time  must  be  calculated  from  the  time  that  the  pluntiff 
amends,  and  not  from  the  date  of  the  order  for  time,  although  the  latter  order 
does  not  refer  to  the  former.  {Davits  ▼.  SianUy,  £.  T.  1840,  B.  C,  8  D.  P.  C. 
433^.  So,  if  a  plaintiff  takes  out  a  summons  to  amend  his  dedsiraUon,  the  de- 
fendant has  a  right  to  presume  that  it  wiU  be  foUowed  up  by  a  peremptory  sum- 
mons, and  therefore  it  will  operate  as  a  stay  of  proceedings  for  one  diay ;  conse- 
quently, where  the  time  for  pleading  was  out  on  tht  day  on  which  the  peremptory 
aummons  oould  be  made  returnable,  a  judgment  signed  for  want  of  a  plea  on  the 
morning  of  the  next  day  was  held  irregular.  (Hodgwn  y.  Oa/sy,  H.  T.  1840, 
B.  C,  8  D.  P.  C.  318). 

Amendment  of  a  plea  allowed,  after  the  examination  under  an  order  of  a  wit- 
ness going  abroad,  it  appearing  that  the  plaintiff  had  reaaonable  notice  of  the  in- 
tended application  before  the  examination  had  actually  oommencsed.  (J9blittift- 
varM  V.  BHggi^  H.  T.  1836,  C.  P.,  4  D.  P.  C.  643 ;  S.  C.  2  Scott,  794). 
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XI.  RELATIVE  TO  SIGNING  JUDGMENT  FOR  WANT  OF. 

See^  also«  particular  titles  according  to  subject-matter. 

Ford  o.  Bernard,  H.  T.  1830.  C.  P.     6  Bing.  535. 

The  defendant  pleaded  non-assumpsit  in  debt.  Judgment  may 

The  Court  held,  that  being  a  nullity  it  was  not  waived  bj  the  be  signed  if  nil 
plaintiff  afterwards  calling  for  the  particulars  of  a  notice  of  set-off,  ^^  ^  plcad- 
which  formed  no  part  of  the  record;  and  the  Court  refused  to  set  ^^  ■Mimp- 
aside  the  judgment  signed  for  want  of  plea,  upon  a  mere  affidavit  of 
merits. 

*  Bj  Role  H.  T.,  2  Will.  4,  judgment  for  want  of  a  plea  may  be  signed  after 
demand  at  the  opening  of  the  office  in  the  afternoon  of  the  day  after  tiiat  on 
which  demand  was  madCi  but  not  before. 

When  a  declaration  is  delivered  on  Saturday,  the  Sunday  morning  following  is 
nckoned  in  the  computation  of  time.    {Shoebridffe  t.  Irvtiut  M.  T.  1837,  Ex., 

6  0.  P.  C.  126).  And  where  declaration  delivered  on  the  9th,  indorsed  to  plead 
in  foar  days,  and  plea  demanded  on  the  same  day,  and  judgment  signed  for  want 
of  plea  at  one  o'clock  on  the  14th : — Held  irreraJar.  {Blut^ell  v.  Hisntom,  H.  T. 
1837,  Rx.,  5  D.  P.  C.  457 ;  S.  C.  2  M.  &  W.  243,  OTerruling  Kemp  y.  ^«o», 
M.T.  1834,  Ex.,  3  D.  P.  C.  265,  infra).  So,  where  the  declaration  was  delivered 
on  the  7th  to  plead  in  four  days,  and  on  the  10th  an  order  for  particulars  was 
obtained,  wkich  were  delivered  on  the  13th: — Held,  that  judgment  for  want  of  a 
plea  signed  at  ten  o'clock  on  the  15th  was  regular.  (Tate  v.  Bodfield,  M.  T. 
1834,  Ex.,  3  D.  P.  C.  218).  So,  in  an  action  by  the  indorsee  against  the  in- 
(lorser  of  a  bill  of  exchange,  the  defendant  having  suggested  that  the  indorsement 
vas  a  forgery,  the  plaintiff,  in  order  to  afford  time  for  inquiry,  gave  an  under- 
tsking  that  be  would  not  sign  judgment  without  four  days*  demand  of  plea.  The 
defendant,  on  the  9th  of  November,  delivered  a  double  plea,  and  ruled  the  plain- 
tiff to  reply:  on  the  11th,  the  plaintiff  signed  judgment: — Held,  that  the  judg- 
meot  was  regular.  {Booth  v.  Whitehead,  M.  T.  1839,  C.  P.,  8  D.  P.  C.  8  ;  S.  C. 
by  name  of  Gould  v.  Whitehead,  6  Bing.  N.  S.  144).  And  in  an  action  on  two 
bills  of  exchange  by  indorsee  against  acceptor,  plea,  as  to  one  bill,  no  considera- 
tion b^ween  drawer  and  defendant ;  as  to  the  other,  no  consideration  paid  by 
plaintiff  to  defendant.  Tlie  Court  set  aside  the  pleas,  with  costs,  and  allowed 
plaintiff  to  sign  judgment,  although  defendant  was  not  under  terms.  {Knowlee  v. 
Bwward,  £.  T.  1839,  Q.  B.,  10  Ad.  &  E.  19  ;  8.  C.  2  P.  &  D.  235). 

Tlie  3  &  4  Will.  4,  c.  42,  s.  43,  having  passed  after  the  Rule  of  Hil.  T., 
2  Will.  4,  is  to  be  considered  as  a  qualification  of  it.  Where  a  declaration  was 
filed  on  the  24th  December,  with  notice  to  plead  in  four  days,  and  judgment  was 
ngned  on  the  29th:~Held  irregular.  {Wheeler  v.  Qreen,  H.  T.  1839,  Ex., 

7  D.  P.  C.  194).  And  an  order  for  seven  days'  time  to  plead  was  obtained  on 
May  ISth.  On  the  22nd,  pleas  were  delivered,  but  irregular  in  several  respects, 
ttidon  the  evening  of  that  day  the  plaintiff  signed  judgment  as  for  want  of  a  plea, 
die  Court  set  aside  the  judgment  as  having  been  signed  too  early.  {Pepperell  v. 
BmrreU,  T.T.  1834,  Ex.,  2  D.  P.  C.  674  ;  S.  C.  1  C,  M.  &  R.  372).  So,  where 
a  declaration  was  delivered  on  the  4th  of  August,  with  notice  to  plead  in  four 
^*f^ : — Held,  that  judgment  could  not  be  signed  for  want  of  plea  until  the  after- 
noon of  the  9th.  (Kemp  v.  Fyson,  M.  T.  1834,  Ex.,  3  D.  P.  C.  265).  So, 
where,  after  demurrer  to  the  declaration,  the  plaintiff  obtained  leave  to  amend, 
bat  discovered  that  the  demurrer  had  not  been  signed  by  counsel,  he  signed  judg- 
ment for  want  of  plea,  the  Court  set  it  aside,  with  leave  to  the  plaintiff  to  amend 
on  payment  of  coats.  (Poeock  v.  Shell,  H.  T.  1839,  C.  P.,  7  Scott,  229). 

If  a  plaintiff  treats  a  plea  as  a  nullity,  and  signs  judgment  as  for  want  of  a 
pi^  he  so  treats  it  for  idl  purposes,  and  cannot  afterwards  say  that  it  was  merelv 
megnlBr.  so  as  to  be  a  waiver  of  the  demand  of  a  plea.  (Hough  v.  Bond,  E.  T. 
1836,  Ex.,  1  M.  &  W.  314). 

If  a  defendant,  who  is  an  attorney,  really  appears  in  person,  but  in  point  of 
form  as  attorney,  a  plea  in  the  name  of  another  attorney  cannot  be  treated  as  a 
nalfity,  on  the  ground  of  no  order  for  change  of  attorney  having  been  served. 
(Kerrimn  v.  WaUingborough,  E.  T.  1836,  B.  C,  5  D.  P.  C.  564). 
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Ampthill  v.  Semple,  H.  T.  1832.  Ex.     2  C.^J.  358;  S.  C. 

2  Tyrw,  312. 

A  plea  deliTer-  A  PLEA  was  in  fact  delivered  before  judgment  signed,  and  the 
ed  before  judg-   plaintiff*s  attorney  afterwards,  with  knowledge  of  that  haying  been 

S  toX  ''°"^'  ««"«^  judgment. 

The^Court  held  the  judgment  irregular,  and  set  it  aside,  with  costs 
to  be  paid  by  the  attorney.     ^ 

Harrison  v.  Smith,  H.  T.   1829.  K.  B.     9  B.  ^  C.  243. 

The  office  can-        ^^  motion  to  set  aside  a  judgment — 

not  be  opened  The  Court  held,  that,  although  the  office  may  be  opened  as  a 
to  sign  judg-  dies  non  juridicus  for  the  couTenience  of  suitors,  yet  the  Court  can- 
"**'*•  not  do  any  judicial  act  on  such  a  day,  and  that,  therefore,  judgment 

signed  for  want  of  a  plea  on  that  day  was  irregular. 


Stafford  r.  Nicholls,  T.T.  1838.  C.  P.     6  Scott,  577;  S.  C. 

4  Binff.  N.  S.  693. 

Judgment  After  the  time  for  delivery  of  plea  had  expired,  and  the  plain- 

signed  for  want  tiffs  attorney's  clerk  had  left  an  order  to  proceed  to  sign  judgment, 

of  plea  set  ^jjg  defendant's  attorney  called  with  the  plea,  but  iudfrmeut  was 

aaide  on  pay-       »:«„« j  ;„  :«„^,„„««  ^r  :*  r  ^      o 

The  Court  refused  to  set  aside  the  judgment  but  on  terms  oi 
payment  ^of  costs. 

*  So,  where  the  judgment  was  signed  in  term  for  want  of  a  plea,  where  the  plea  was 
delivered  before  eleven  o'clock  of  the  day  after  that  on  which  the  time  for  pleading 
expired :— Held,  irregular.  {Leigh  v.  Bender,  T. T.  1835,  Ex.,  4  D.  P.  C.  201). 
So,  a  plaintiff  has  no  right  to  sign  judgment  for  want  of  a  plea  before  the  time  for 
pleading  is  out,  although  a  bad  plea  may  have  been  delivered.  {DaJkins  ▼.  Wag- 
ner, E.  T.  1835,  B.  C,  3  D.  P.  C.  535 ;  S.  P.  Nolleken  v.  Severn,  H.  T.  1832, 
Ex.,  2  C.  &  J.  333 ;  S.  C.  2  Tyrw.  304  :  S.  P.  Smith  v.  Rathbone,  H.  T.  1836, 
B.  C,  5  D.  P.  C.  401  z  S.  P.  Macher  v.  Billing,  M.  T.  1834,  Ex.,  3  D.  P.  C. 
246  ;  S.  C.  1  C,  M.  &  R.  577 ;  S.  C.  4  Tyrw.  812).  Where,  after  obtaining  a 
week's  further  time  to  plead,  the  defeDdant  took  out  several  summonses  for  far- 
ther time,  the  last  returnable  on  the  day  after  the  week's  time  expired,  bat  no 
order  taken  on  either  : — Held,  that  the  plaintiff  was  entitled  to  sign  judgment  on 
that  day.   {Ban  v.  Cooper,  T.  T.  1837,  Ex.,  2  M.  &  W.  310). 

f  The  rule,  that  an  application  to  set  aside  a  judgment  by  default  on  affidavit 
of  merits  must  be  made  within  a  reasonable  time,  applies  as  well  to  a  prisoner  as 
other  persons.  {Fife  v.  Bruere,  M.  T.  1835,  C.  P.,  4  D.  P.  C.  329).  The 
Court  refused  to  set  aside  an  interlocutory  judgment  (which  had  been  irregularly 
signed  three  years  ago)  upon  payment  of  costs,  though  proceedings  by  scire  facias 
had  been  only  latelv  commenced.  (Lewis  v.  ^rofme,  E.  T.  1835,  Ex.,  3  D.  P.  C. 
700).  Where  an  administrator,  after  time  to  plead  upon  the  usual  terms,  pleaded 
a  judgment  recovered  since  the  action  commenced,  omitting  to  aver  that  he  bad 
no  assets  ultra,  it  being  sworn  that  he  had  admitted  in  his  possession  sufficient  to 
cover  the  judgment  and  also  the  plaintiff's  demand,  the  Court  reiiised  to  allow 
him  to  amend,  and  gave  leave  to  sign  judgment  as  for  want  of  plea.  {Roberts  r. 
Wood,  E.  T.  1835,  Ex.,  3  D.  P.  C.  797). 

The  eighth  rule  of  H.  T.  4  Will.  4,  held  not  to  apply  to  pleas  by  execmtora  of 
judgments  recovered.   (Power  Y.Fry,  M.  T.  1834,  C.  P.,  3  D.  P.  C.  140). 

Judgment  signed  in  November,  1833,  plaintiff  took  no  ftirther  step  till  January, 
1835,  when  he  gave  a  term's  notice  of  executing  a  writ  of  inquiry.  In  April 
noticefof  executing  it  for  the  28th  of  May  was  served  on  the  defendant  in  per- 
son. On  the  27th  of  May  the  defendant  took  out  a  summons  to  set  aside  the 
judgment  for  having  been  irregularly  signed  after  plea  delivered,  returnable  the 
next  day  at  three  o'clock,  but  it  was  not  attended  by  the  plaintiff's  attorney.  At 
four  o'dock  the  writ  of  inquiry  was  executed.     On  the  same  day  a  second  sum- 
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Barhow  v.  Croft,  T.  T.  1825.  K.  B.     A  B.  fy  C.  388;  S.  C. 

6  jD.  ^  i?.  388. 

A  JUDGMENT  had  been  marked  at  the  time  by  the  officer,  and  Jadgment  for 
r^ularly  docketed.  want  of  a  plea 

The  Court  refused  to  take  it  off  the  file,  though  not  carried  in  ^^J^  ^"^V^ 
for  twenty-four  days  after  the  term  in  which  it  was  obtained,  but,  ^^  ^  *^" 
disapproving  of  such  neglect,  discharged  the  rule  without  costs. 


XII.  RELATIVE  TO  ADDING*   AND  WITHDRAWING 

PLEAS. 

Palmer  v.  Dixon,  E.  T.  1825.  K.  B.     5  2>.  $■  R.  623. 

The  defendant,  after  pleading  in  abatement,  put  in  a  plea  of  The  former 

judgment  recoTered,  without  obtaining  leave  to  withdraw  the  former  P*®*  "'>■'  be 

p|^  withdrawn  be- 

The  Court  made  a  rule  absolute  for  judgment  as  for  want  of  plea,  deiiveredf . 


XIII.  RELATIVE  TO  ABIDING  BY  PLEAS  %. 

moos  was  taken  out,  returnable  the  next  day,  which  waa  attended  and  dismissed, 
ud  an  application  was  then  made  to  the  Court  to  set  aside  the  judgment  and 
nbiequent  proceedings  for  irr^ularity : — Held,  that  the  defendant  was  too  late ; 
and  that  the  summons  to  set  aside  the  judgment  was  not,  under  the  drcum* 
•taooes,  sufficient  to  stay  the  trial  of  the  writ  of  inquiry.  {Roherii  v.  CfuUill,  T. 
T.  1835,  Ex.,  4  D.  P.  C.  204). 

*  The  commiasioners  of  sewers  having  ohstructed  a  water-course,  which  plain- 
tiff daimed  a  right  to  naTigate.  made  him  an  offer  of  compensation,  which  he  re- 
fiiaed,  and  sued  for  more.  The  defendants  by  their  pleas  denied  the  right  and 
■lio  the  obstruction.  After  abortive  attempts  during  four  years  to  proceed  with 
s  reference  of  the  action,  the  Court  refused  the  commissioners  leave  to  plead  a 
third  plea,  which  would  defeat  the  action,  unless  the  commissioners  renewed  and 
the  plaintiff*  refused  the  offer  of  compensation  made  at  first.  (Medley  v»  Priichard, 
M  T.  1839,  C.  P.,  8  Scott,  684 ;  S.  C.  6  Biog.  N.  S.  442). 

A  plea,  that  the  defendant  was  not  detained  in  custody,  as  alleged  in  the  de« 
daration,  was  held  not  to  be  such  a  Texations  and  frivolous  plea  as  to  deprive 
the  defendant  of  his  right  to  add  the  general  issue,  there  being  an  affidavit  of 
neriu.  (/{ur  V.  Kingtton,  M.  T.  1834.  Ex.,  3  D.  P.  C  159).  A  plea  was  al- 
lowed  after  the  plaintiff  had  replied,  and  the  cause  was  in  the  paper  under  spe- 
cial drcumstanccs.   (Jtme*  v.  Roberts,  T.  T.  1834,  Ex.,  2  D.  P.  C.  698). 

t  By  Rule  H.  T.,  2  Will.  4,  the  defendant  shall  not  be  at  liberty  to  waive  his 
plea  without  leave  of  the  Court,  or  a  Judge.  And  by  the  same  Rule,  where  the 
defendant,  after  having  pleaded,  is  allowed  to  confess  the  action,  he  may  withdraw 
his  plea  in  person,  without  the  appearance  of  the  attorney  or  his  clerk  for  that 
purpose,  before  the  officer  of  the  Court. 

Tlie  Court  refused  to  allow  a  plea,  which  had  been  annexed  to  an  affidavit  in 
support  of  a  motion  disposed  of,  to  be  taken  off  the  file,  to  enable  the  party  to 
nake  his  defence  in  another  proceeding.  {Price  v.  Seeley,  T.  T.  1840,  B.  C, 
9  D.  P.  C.  653). 

X  Even  before  the  Rule  H.  T. ,  2  Will.  4 ,  supra,  a  party  under  terms  of  pleading 
nnablyninst  adhere  to  his  plea;  where,  theiefore,  he  had  pleaded  specially: — 
Held,  that  he  could  not  afterwards  strike  it  out  and  plead  the  general  issue,  al- 
though he  bad  not  been  ruled  to  abide  by  his  plea.  (WhUe  v.  Oiveitt,  E.  T. 
1B17,  K.  B.,  6  M.  &  Selw.  415). 
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XIV.  RELATIVE  TO  STRIKING  OUT  AND  SETTING 

ASIDE  PLEAS*. 

Edwards  v.  Greenwood,  M.  T.  1838.  C.  P.    5  Bin^.  N.  S.  476. 

The  Court  wiU        On  motion  to  strike  out  a  plea  which  was  irregnlar,  it  was  con- 
not  strike  out     tended  that  the  party  has  a  ri^t  to  have  it  set  aside, 
aplea  if  doubt-       rj^^  q^^^  ^^^  as  it  was  doubtful  whether  the  plea  was  bad  or 

not,  thej  would  not  strike  out  the  plea. 


^\tm  Etrminfettabtt.    See  tit.  Executors  and  Administrators. 


$oat]^tng.     See  tit.  Game. 


^teont*     See  tits.  Manslaughter — Murder. 


$olfC0|.     See,  also,  tits.  Constable — Imprisonment — TSrespass. 


^olggamB^. 

*  The  Court  will  not,  upon  affidavit,  set  aside  a  plea  upon  which  iasne  may  be 
taken.  {La  Forui  v.  Langan,  H.  T.  1836,  C.  P.,  4  D.  P.  C.  642).  And  in 
an  action  by  indorser  against  acceptor,  defendant  pleaded  that  he  had  no  notice  of 
the  indorsement;  that  he  did  not  promise  to  pay ;  and  that  plainti£f  had  not  paid 
the  whole  consideration.  The  Court  refused  to  set  aside  the  plea  aa  a  nullity  upon 
motion.  {Homer  v.  Keppel,  £.  T.  1839,  Q.  B.,  10  Ad.  &  £.  17 ;  S.  0.  2  P.  & 
D.  234). 

t  If  a  servant  put  poison  into  a  coffee-pot,  which  contains  coffee,  and  when  her 
mistress  comes  down  to  breakfast,  the  servant  tells  the  mistress  that  she  has  put 
the  coffee-pot  there  for  her  (the  mistress's)  breakfast,  and  the  mistress  drink  the 
poisoned  coflee,  this  is  a  "causing  the  poison  to  be  taken,''  within  the  stat.  9  Geo. 
4 ,  c.  31 ,  s.  11,  and  the  servant  is  therefore  indictable  under  that  act.  Semble,  that 
this  is  also  an  administering  within  that  act,  as,  to  constitute  an  administering,  it 
is  not  necessary  that  the  poison  should  be  delivered  by  the  hand  of  the  party. 
{Rex  V.  Harley,  1830,  N.  P.,  4  C.  &  P.  369).  If  A.  sends  poison,  intending  it 
for  B.,  with  intent  to  kill  B.,  and  it  comes  into  the  possession  of  C,  who  taikfs 
it,  but  does  not  die,  A.  may  be  indicted  for  a  capital  offence  on  the  stat.  9  Geo.  4, 
c.  31,  8.  11.  {Reav,  Levfie,  1833,  N.  P.,  6  C.  &  P.  161).  Semble,  that,  so  far 
as  the  nature  of  the  thing  administered  is  concerned,  the  question,  on  an  indict- 
ment under  the  stat.  9  Geo.  4,  c.  31,  s.  13,  is  a  question  of  the  Ultention  of  the 
party  administering  it,  and  not  of  the  noxious  or  innoxious  character  of  the  article 
Itself.  {Res  v.  Coe,  1834,  K.  P.,  6  C.  &  P.  403). 

t  As  to  police  of  the  metropolis,  and  regulations,  and  extension  of  powers,  of 
courts  of  police,  see  2  &  3  Vict.  c.  47 — 71. 

§  Ob  an  indictment  for  bigamy,  if  the  first  marriage  was  in  Ireland,  it  is  no  objec- 
tion that  it  was  by  license  when  one  of  the  parties  was  under  age,  and  that  there 
was  no  consent  of  parents,  unless  such  marriage  was  mcated  on  that  ground 
within  a  year,  under  9  Geo.  2,  c.  11  (the  Irish  Marriage  Act).  {Rear  v.  /acoftt, 
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I.  B£IATIYE  TO  THE  4  &  6  WILL.  4,  c.  76,  p.  179. 

n.  BELAUVE  TO  THE  POOR  LAW  COMMISSIONERS, 
p.  179. 

m.  RELATIVE  TO  THE  ASSISTANT  COMMISSIONERS, 
p.  182. 

IV.  BELATIVE  TO  THE  GUARDIANS,  p.  182. 

V.  RELATIVE  TO  THE  CHURCHWARDENS  AND  OVER- 

SEERS.    See,  ante,  tits.  Churehtoardem — Over- 

VI.  RELATIVE  TO  UNIONS  AND  WORKHOUSES,  p.  183. 

Vn.  RELATIVE  TO  THE  RATE. 

(a)  Of  thb  fxrsonb  subject  to*  p*  184. 

(b)  Of  thb  propbrty  which  is  or  is  not  ratea- 

ble,   AND    OF    THB  MAKING  AND   MODE    OF 
RATING. 

1.  In  general. 

1.-^0/ the  Property  rateable,  and  of  the  Con-' 
etruetum  of  Statuiee,  p.  185. 

2.-0/ the  makhp  qfihe  Bate,  p.  186. 

2.  AhmJumeeB,  p.  188. 

3.  Bridgee,  p.  188. 

4.  CanaU  and  Bivere,  p.  188, 

5.  Cemetery,  p.  192. 

6.  Charitable  Inatitutionf  p.  193. 

7.  Ctay-Pit,  p.  193. 

8.  Common,  p.  193. 

9*  Corporations^  f*  193» 

10.  CourU  of  Justice,  p.  194. 

11.  Docks,  p.  194. 

1826, 1  Moo.  C.  C.  140).  Semble,  that  the  tnifl  conttrnction  of  the  22nd  lee* 
teof  9  Geo.  4,  c.  31,  in  relation  to  the  offence  of  bigamy,  is  this :  not  that 
^partj  chaffed,  to  be  depriTed  of  the  benefit  of  its  proTision  as  a  defence,  most 
^^  known  at  the  time  when  he  contracted  the  second  marriage  that  the  first 
vifchsdhcoialiTB  during  the  aeren  years  preceding;  but  that,  to  bring  him  within 
^  proiiaion.  he  most  ha?e  been  ignorant  daring  the  whole  of  those  seren  years 
tlttt  ihe  was  alive.  {Reg.  t.  Cullen,  1840,  C.  C.  C,  9  C.  &  P.  681).  In  an  in- 
^Sameat  for  bigamy,  the  second  wife  was  described  as  **  E.  C,  widow."  She 
w,  ia  fret,  BOit  a  widow,  nor  had  she  ever  bera  represented  or  lepntcd  to  be  so: 
^Hdd,  a  lirtal  wiaiio0.  (Amt  v.  Besk^,  1881,  0.  B.»  4  C.  «i  P.  679). 
rou  T.  N 
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VII.  RELATIVE  TO  THE  RATE— (con«nt««rf)^ 

12.  Easements,  p.  194. 

13.  Exchange,  Building  used  iWy  p.  195. 

14.  Oas  Company,  p.  195. 

15.  Inelosure  Act,  Land  held  under,  p.  196. 

16.  Lighthouse,  p.  196. 

17.  Lunatie  Asylum,  p.  196. 

18.  Mines,  p.  197. 

19.  Missionary  Society,  p.  198. 

20.  Paving  and  Lighting,  p.  198. 

21.  Quarries,  p.  199. 

22.  Reservoir,  p.  199. 

23.  Serjeants'  Inn,  p.  199. 

24.  Stock  in  Trade,  p.  200. 

25.  Tithes,  p.  200. 

26.  Tolls,  p.  201. 

27.  Tbtrti^  Path,  p.  203. 

28.  IVrnpt^e  Road,  p.  203. 

29.  Underwood,  p.  204. 

30.  CTnuMM  anc?  Workhouses,  p.  204. 

(c)  Of  thb  abandonment  of  the  rats,  p.  204. 

(d)  Of  reducing  the  rate,  p.  205. 

(e)  Of  quashing  the  rate,  p.  205. 

(/)  Of  the  manner  of  compelling  payment  op. 

1.  By  Action,  p.  205. 

2.  By  Distress,  p.  205. 

3.  By  Mandamus,  p.  207. 

Qji)  Of  the  collector,  p.  207. 

Vra.  RELATIVE  TO  THE  RELIEVING  AND  OKDEBING 

OF,  p.  207. 

IX.  RELATIVE  TO  THE  TREATMENT  OP  THE  POOR, 
p.  209. 

X.  RELATIVE  TO  APPEALS.     See  post,  tit.  Sessions. 

XI.  RELATIVE   TO  THE   SETTLEMENT  OF.     See  post, 
tit.  Settlement  and  Removed  of  the  Poor, 

Xn.  RELATIVE  TO  THE  REMOVAL  OF.    See  post,  tit.  Set- 
tlement and  Removal  of  the  Poor. 


POOR— Cy  the  Comndsiioners.  1 7& 


I.  BELATIVE  TO  THE  4  &  5  Will.  4,  c.  76  ♦. 


n.  RELATIVE  TO  THE  POOR  LAW  COMMISSIONERS. 

Bao.  V.  Poor  Law  Gommimionb&s,  In  re  Alstonefield,  In- 
habitants OF,  M.  T.  1839.  Q.  B.    3  P.  ^  D.  59. 

An  order  of  the  poor  law  commissioners  directed  an  auditor  and  The  poor  Imw 
derk  to  a  corporation  of  the  poor,  formed  under  Gilbert's  Act,  eommiMioiicn 

*  Tbe  4  &  5  WilL  4,  e.  76,  amends  the  poor  laws  as  relatiag  to  England  and 
Walo.  An  analysis  of  the  statute  may  be  nsefiil.  The  sections  which  apply  to 
KttleBent  and  appeals  will  be  inserted  under  tito.  "  fi'etttoiw/'  and  **  Settle- 
mmt  mud  Bgmopol  qf  the  Poor"  post. 

By  sect.  1.  Appointment  and  remoTal  of  commissioners. 

Sect  2.  Style  of  commissioners ;  who  may  sit  as  a  board,  with  power  to  sum- 
mon snd  examine  witnesses,  and  call  for  production  of  papers  on  oath,  or  to  sub- 
ititate  a  declaration  for  an  oath,  but  not  to  inquire  into  any  title. 

Sect  3.  To  haye  a  common  seal.  Rules,  &c.,  purporting  to  be  sealed  with 
neh  leal,  to  be  receired  as  evidence. 

Sect  4.  Commissioners  to  record  their  proceedings. 

Sect  5.  Commissioners  to  make  a  general  report  to  the  secretary  of  state 
jttriy. 

Sect  6.  And  to  report  proceedings  to  secretary  of  state  where  required. 

Sect  7.  Power  to  appoint  assistant-commissioners,  and  to  remove  same.  Not 
■ore  than  nine  to  be  appointed,  without  consent  of  Treasury. 

Sect.  8.  Commissioners  not  to  sit  in  Parliament. 

Sect  9.  Commissioners  to  appoint  secretary,  assistant-secretaries,  clerks,  and 
soier  oficers* 

Seet  10.  Appointment  of  commissioners,  &e.,  to  be  limited  to  five  years. 

Sect  11.  Commissioners  and  assistant-commissioners  to  take  oath.  Form  of 
osCh.  Notification  of  appointment  of  commissioners  to  be  sent  to  clerks  of  the 
peace,  and  published. 

Sect  12.  Commissioners  may  delegate  powers  to  assistant-commissioners  and 
revoke  tfaem.  Assirtant-commissioners  may  summon  persons  and  examine  them 
apoB  oath,  or  a  dedaFstion  may  be  substituted  for  an  oath. 

Sect.  13.  Persons  giving  false  evidoice  guilty  of  perjury ;  refusing  to  attend, 
&&,  gnihy  of  misdemeanor. 

Sect  14.  Reasonable  expenses  of  witnesses  to  be  paid,  and  by  whom. 

Seet  15.  Administration  of  relief  to  the  poor  to  be  under  controul  of  the 
eoBunisBionerB,  who  are  to  make  rules  and  regulations  for  the  management  of  the 
poor,  and  administration  of  the  laws  for  their  relief,  &c.  Commissioners  may 
wiuuid  or  alter  rules,  &c. 

Sect  16.  General  ndes  to  be  submitted  to  secretary  of  state  forty  days  before 
eoBUng  into  operation.    If  disallowed  by  King  in  council  during  the  forty  days, 
■ot  to  come  into  operation.    If  disallowed  afterwards,  operation  to  cease  on  no- 
tice given. 
Sect  17.  General  rules  to  be  laid  before  Parliament. 
Seet  18.  Rules,  orders,  &e.,  to  be  sent  to  overseers,  &c.,  before  they  shall 

eoBw  into  operation.    Publicity  to  be  given  to  rules,  &c.,  in  manner  directed  by 

eoamiinonerB.     Penalty  on  overseer,  &c.,  neglecting  to  give  publicity,  &c. 

Dinllowanoe  of  rale  to  be  notified  in  like  manner. 
Seet  19.  No  inmate  of  a  workhouse  obliged  to  sttend  any  religious  service 

eoBtnry  to  his  reli^ons  principles,  &c. 
Seet  20.  Orders  or  rq^tions  of  assistant-commissioners  to  be  approved  and 

Wwed  by  commissioners. 
Seet  21.  Powers  of  22  Geo.  3,  c.  83 ;  59  Geo.  3,  c.  12,  and  of  all  other  acts 

vdatiiif  to  workhouses,  and  to  borrowing  money,  to  be  exercised  under  controul 

•f  eemmiirioners,  and  to  be  subject  to  their  orders.    Commissioners,  &c.,  to  be 

^titled  to  attend  local  boards  and  vestry,  but  not  to  order  the  building  or  hiring 

^vsikhowes,  except  under  limitations. 
Sect  22.  No  additions  or  alterations  to  be  made  to  the  rnles  contained  in  the 

n2 
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cannot  diz«efc      amongst  other  things,  "  to  take  measures  for  ensuring  the  prompt 
the  parish  offi-    and  correct  return  of  all  such  statistical  reports  as  might  be  lequiied 

SSiSiS  fa™     ^^^  ^^®  P^^^®  service." 

formation*  ^®  Court  held  the  order  to  go  heyond  the  limits  of  the  Poot 

Law  Amendment  Act,  as  subjects  not  connected  with  the  relief  and 
employment  of  the  poor;  and  that  the  order  being  entire  and  in- 
yalld  in  the  latter  respect^  it  could  not  be  supported. 

schedule  to  21  Geo.  3,  c.  83,  or  in  any  other  act*  until  confirmed  bj  oominis- 
Bioners. 

Sect.  23.  Commiflaionera  empowered  to  order  workhonaea  to  be  built,  hired, 
altered,  or  enUuiged,  with  oonaent«  &c. 

Sect.  24.  Sams  to  be  raised  for  pnrposes  of  bailding  workhouses,  to  be 
charged  on  poor-rates ;  not  to  exceed  one  year's  amount  of  poor-rates. 

S«:t.  25.  Power  to  order  workhouses  to  be  altered  or  enlarged,  without  con- 
sent, &c.  Sums  to  be  raised  for  such  purposes  not  to  exceed  one-tenth  of  one 
year's  rates,  or  50/. 

Sect.  26.  Parishes  may  be  united  by  commissionen.  Each  parish  chargeable 
for  its  own  poor. 

Sect.  27.  Justices  may  order  out-door  relief  to  aged  and  infirm  persons  wholly 
unable  to  work. 

Sect.  28.  When  a  union  of  parishes  shall  be  proposed,  commissioners  to  in- 
quire the  expense  of  poor  belonging  to  each  parish  for  three  years  preceding. 
Power  for  taking  future  averages. 

Sect.  29.  The  like  provisions  in  unions  effected  under  local  aets  of  incorpora- 
tion, 22  Geo.  3,  c.  83.    Power  for  taking  ftitnre  averages. 

Sect.  30.  Parliamentary  returns  to  be  evidence  of  actual  expense  of  poor  to 
each  parish. 

Sect.  31.  Repeal  of  22  Geo.  3,  c.  83,  s.  5 ;  and  56  Geo.  3.  c.  129,  part  of  s.  1, 
restraining  parishes  from  contributing  to  workhouse  at  a  greater  distance  than 
ten  miles ;  and  of  22  Geo.  3,  a  83,  s.  29,  limiting  class  of  persons  to  be  sent  to 
workhouses. 

Sect.  32.  Power  to  dissolve,  add  to,  or  take  from  any  union,  and  thereopon 
to  make  such  rules  as  may  be  adapted  to  its  altered  state.  Rights  and  interests 
of  parishes,  and  claims  on  them,  to  be  ascertained  and  secured.  Disaolutioa  or 
alteration  not  to  affect  rights  of  third  parties,  nor  to  take  place  withont  the  consent 
of  guardians  of  parish. 

Sect.  33.  Umted  parishes  may  be  one  parish  for  purposes  of  settlenient. 

Sect.  34.  Union  may  be  one  parish  for  purpose  of  rating,  with  oonaent  of 
guardians.  Agreement  or  counterpart  for  such  rating  to  be  deposited  with  derk 
of  the  peace. 

Sect.  35.  Guardians  to  ascertain  and  assess  value  of  property.  Rates  granted 
on  such  assessment  to  be  allowed  as  poor  rates. 

Sect.  36.  In  such  cases  all  expenditure  for  the  poor  to  be  in  common.  Expense 
of  valuation.     Proviso  for  consent  of  parishes  not  represented  by  g^oardian. 

Sect.  37.  No  union  to  be  so  formed  without  consent  of  commissioners. 

Sect.  38.  Constitution  and  election  of  board  of  guardians  for  unions.  No 
guardian  to  have  power,  except  at  a  local  board,  unless  otherwise  directed  by  the 
commissioners.    Guardians  may  be  re-elected. 

Sect.  39.  The  like  for  single  parishes. 

Sect.  40.  At  election  of  guardians  votes  to  be  taken  in  writing,  and  owners  as 
well  as  occupiers  to  vote,  58  Geo.  3,  c.  69.  Scale  of  voting.  Votes  may  be  given 
by  proxy.    No  rate-payer  to  vote  unless  rated  one  year. 

Sect.  41.  Elections  of  guardians,  visiters,  and  other  officers  under  the  set 
22  Geo.  3,  c.  83,  or  any  local  act  to  be  made  according  to  the  proTisloiis  of  this 
act. 

Sect.  42.  Commissioners  may  make  rales,  &e.,  for  present  or  Intore  work- 
houses, and  vary  bye-laws  already  in  force  or  to  be  made  hereafter.  Rules,  &c., 
affecting  more  than  one  union,  to  be  deemed  general  rules. 

Sect  43.  Justices  empowered  to  see  bye-Uiws  enforced,  and  to  visit  work- 
houses, pursuant  to  30  Geo.  3,  c.  49.  The  power  given  to  justices,  &o.,  to  visit 
workhouses,  reserved  where  commissioners'  rules,  &c.,  are  not  in  force. 

Sect.  44.  Buildings  taken  for  workhouses  to  be  within  the  jurisdiction  of  the 
place  to  which  they  belong,  though  situated  without. 

Sect.  45.  No  lunatic,  insane  person,  or  dangerous  idiot,  to  be  fleteixked  m  a 
woitiionae  more  than  fourteen  days. 
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Skg.  v.  Poor  Law  Commissioners,  E.  T.  1839.  2  P.  $*  D.  323. 
— S.  C.  In  re  Cambridge,  £.  T.  1839.  Q.  B,  10  Ad.  4*  E. 
131;  S.  C.9^.  ^^.  103. 

Seteral  parishes  had  heen  united  for  the  purpose  of  the  relief  nor  can  thej 
and  employment  of  the  poor.  appoint  a  poor- 

The  Court  held,  that  the  poor  law  commissioners  had  no  auiho-  '^  collector, 
ritj,  under  the  46th  section  of  the  3  &  4  Will.  4,  c.  7^^  to  direct 
the  guardians  of  the  union  to  appoint  a  collector  of  the  rates  in  any 
of  the  parishes  forming  the  union. 


Reg.  v.  Hunt,  £.  T.  1840.  Q.  B.    3  P.  4*  Z).  476. 
In  thijf  case —  ^o  oommia- 


Thc  Court  held,  that,  under  sect.  40,  the  commissioners  have  a  "onc"  ™y 
right  to  issue,  from  time  to  time,  orders  prescribing  the  manner  in  ^^  former^ 
which  guardians  are  to  be  elected  in  any  parish  or  union,  and  ordarat 
resdndiitt  the  provisions  of  former  orders,  respecting  the  manner 
of  such  cSsction.  __ 

Reg.  v.  Poor  Law  Commissioners,  In  re  Newport  Union, 

£.  T.  1837.  K.  B.    6  Ad.  ^  E.  54. 
On  a  mandamus-^  and  the  Court 

The  Court  held,  where  the  acts  directed  by  the  poor  law  commis-  will  not  inter- 
sect 46.  Commiftioofln  may  direct  overeeen  and  gntrdimi  to  appoint  paid 

offeen  for  pAriaha  or  unions ;  and  fix  their  duties,  and  the  mode  of  appoint- 

laent  and  dismissal,  and  the  security,  and  regulate  their  salaries. 
Sect.  47.  Orerseers  to  pass    accounts  quarterly.     Recoyery  of  balances. 

Suety  not  to  be  discharged. 
SeoL  48.  Blasters  of  workhouses  and  parish  oilioen  to  be  under  order  of 

board,  and  remoTable  by  them. 
Sect.  49.  Contracts  not  to  be  Talid  unless  conformable  to  the  rules  of  com- 


SecL  50.  Repeal  of  45  Geo.  3,  e.  54,  as  to  contracts. 

Sect.  51.  The  penalty  imposed  by  55  Geo.  3,  c.  137,  on  persons  haying  tho 
■anagement  of  the  poor  being  concerned  in  any  contraet,  extended  to  persons 
^pointed  under  this  act. 

Sect.  52.  Commissioners  to  regulate  the  relief  to  able-bodied  paupers  and  their 
funiliea.  Relief  contrary  to  these  regulations  to  be  disallowed.  But  oTerseers 
BMy  delay  the  operation  of  such  retaliations  under  special  circumstances,  and 
BMke  report  thereof  to  commissioners.  If  commissioners  disapproye  of  delay, 
they  may  fix  a  day  from  which  all  such  relief  shall  be  disallowed.     Cases  of 


Sect.  53.  Repeal  of  36  Geo.  3,  c.  23,  55  Geo.  3,  c.  137,  ss.  3  &  4,  and  59 
Geo.  3,  e.  12,  as.  2  &  5. 

Sect.  54.  No  relief  to  be  in  ftiture  giyen  except  by  board  of  guardians,  3tc. 
1  &  2  WilL  4,  c.  30.  Any  justice  may  giye  order  for  medical  relidT  in  dangerous 


Seet  55.  Masters  of  workhouses  and  oyerseers  to  keep  registers. 

Sect  56.  Poor  persons  liable  for  relief  to  ¥rife  or  children,  43  EUs.  c.  2. 

Sect.  57.  Husband  liable  to  maintain  children  of  wife  bom  before  marriage. 

Sect  58.  Such  relief  as  commissioners  may  direct  to  be  considered  as  loan. 

Sect.  59.  Power  to  justices  to  attach  wages  in  hand  of  master  or  employer. 
Hode  of  proceeding  against  masters  for  recoyery  thereof. 

Sect  60.  Repeal  of  so  much  of  43  Geo.  3,  c.  47,  as  requires  relief  to  be  giyen  to 
wiyes  sad  iamilies  of  substitutes,  hired  men,  or  yolunteers  of  militia. 

Sect  61.  Justices  to  certify  that  rules  of  commissioners  haye  been  complied 
with  in  binding  poor  children  apprentices.  Justice's  power  reseryed  as  between 
Barter  and  apprentice. 

Sect  62.  Power  to  oyerseers  and  rate-payers  to  raise  money  on  security  of 
for  purposes  of  emigration. 

See  6  &  7  WilL  4,  c.  96,  post,  p.  184. 
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fere  with  their    nonen  are  clearly  within  their  power,  the  Court  will  not  entertain 
discretion.         the  question,  whether  thej  have  exercised  a  sound  discreUon. 


III.  RELATIVE  TO  THE  ASSISTANT  COMMISSIONERS*. 


IV.  RELATIVE  TO  THE  GUARDIANSf. 

Reg.  v.  St.  Andrew's,  Holborn,  T.  T.  1839.  Q.  B.     10  Ad. 

^  E.  736. 

To  a  mandamus  to  justices  against  guardians,  to  pay  money  pur- 
suant to  an  order  of  the  poor  law  commissioners,  they  returned  that 
re^wn^neral-  *^®  guardians  were  not  duly  appointed, 
ly  giur^ms  "  "^^  Court  held,  that  the  defect  should  have  heen  distinctly  set 
not  duly  op-  forth,  the  commissioners  haying  clear  authority  to  make  the  order; 
pointed.  and  the  return  therefore  bad,  and  a  peremptory  mandamus  awarded. 


To  a  manda- 
mus, the  jus- 
tices cannot 


The  guardians 
of  the  poor 
may  maintain 
an  action  on  a 
bond  for  non- 
performance of 
a  contract  to 
supply  bread, 
whereby  great 
expense  was 
incurred. 


Elliott  v.  Martin,  M.  T.  1834.  Ex.    2M.^  W.  13. 

A  BOND,  set  out  on  oyer,  recited  a  contract  entered  into  by  the 
defendant  with  the  guardians  of  a  union,  to  supply  bread  of  standard 
weight,  as  he  should  be  required,  to  the  poor  of  the  parishes  of  the 
union,  and  that  the  guardians  agreed  to  pay  him  the  prices  of  the 
articles  supplied,  and  of  which  a  bill  of  particulars  shoidd  be  sent  at 
the  time,  or  within  a  month  afterwards.    The  defendant  also  agreed 
that,  in  case  the  bread  was  not  supplied  when  ordered,  or,  if  sup- 
plied, was  not  of  the  proper  quality,  or  was  sent  without  a  biU  of 
particulars,  the  guardians  might  procure  the  bread  elsewhere,  and 
charge  the  defendant  with  the  difference.    The  defendant  pleaded 
general  performance.    The  plaintiffs,  in  their  replication,  assigned 
three  breaches:   Ist,  that  the  defendant,  on  a  particular  day,  did 
not  deliver  bread  according  to  order,  but  delivered  loaves  as  and  for 
loaves  of  a  certain  weight,  which  were  deficient  in  weight;    2ndly, 
that  he  delivered  loaves  without  a  bill  of  particulars;  3rdly,  ihat  he 
delivered  bread  deficient  in  weight  on  another  occasion.     The  de- 
fendant rejoined,  that  the  first  breach  was  before  the  contract; 
2ndly,  that  the  officer  of  the  union  had  waived  the  delivery  of  the 
bill  mentioned  in  the  second  breach,  which  was  denied   by  the 
plaintiffs  in  their  rebutter;  and  3rdly,  that  he  did  not  deliver  the 
loaves  as  and  for  loaves  of  the  weight  specified  in  the  third  breach. 
At  the  trial,  it  was  proved  that  the  defendant  delivered  a  quantity 
of  loaves  to  the  relieving  officer  at  the  poor-house,  who  weighed 
them,  and,  as  they  were  found  to  be  deficient  in  weight,  returned 
them: — Held,  that  the  Judge  was  warranted  in  leaving  these  facta 
to  the  jury,  as  evidence  of  a  delivery  of  the  loaves  by  the  defendant; 
though,  semble,  the  pleadings  admitted  the  delivery,  and  only  put  in 

*  The  4  &  5  Will.  4,  c.  76,  s.  7,  empowers  the  commiaiionen  to  appoint  nine 
uflistant  commissionera,  who  are  to  have  like  powers,  with  the  exception  of 
making  a  general  rule. 

t  See  also  4  &  5  Will.  4,  c.  76,  ante,  p.  179. 
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issne  the  sufficiency  of  the  weight.    The  jury  haying  found  a  Ter- 
dict  for  the  plaintiffs  on  the  second  issue — 

The  Court  held,  that  it  was  a  material  issue,  and  that  the  plain- 
iiSb  were  entitled  to  judgment  thereon. 


VI.  EELATIVE  TO  UNIONS  AND  WORKHOUSES*. 

RsG.  o.   Poor  Law  Commissioners,  In  re  Holborn  Union, 
H.  T.  1838.  Q.  B.     6  Ad.  ^  E.  56;  S.  C.^N.^  P.  77. 

The  parish  of  St.  Andrew,  Holborn,  after  the  13  &  14  Car.  2,  A  part  of  a  pt- 
c.  12,  was  divided  into  three  liberties,  each  of  which  maintained  its  "«»  mwiea 
own  poor  separately.  One  of  them  was  called  the  "  Upper  Liberty,"  ^^^i^^ 
and,  under  the  10  Anne,  c.  11,  a  portion  of  it  was  assigned,  for  tical  parpoaes, 
ecclesiastical  purposes  only,  to  the  parish  of  St.  George  the  Martyr,  will  be  induded 
and  the  residue  of  that  liberty  was  subsequently  called  Andrew-  in  a  union  of 
•boTe-Bars.     There  continued,  however,  to  be  but  one  rate  for  the  ^Jl^^*™*^ 
whole  liberty,  and  there  was  no  separation  whatever  in  the  relief  of  *^"^' 
the  poor  of  the  two  places.    Various  local  acts  had  passed,  which 
spoke  of  the  united  parishes  of  St.  Greorge  and  St.  Andrew,  and  by 
one  directors  and  governors  of  the  poor  were  appointed,  a  distinct 
portion  of  whom  were  elected  from  each  district. 

The  Court  held,  that  there  was  not  such  a  union  of  the  parishes 
of  St.  George  and  St.  Andrew-above-Bars  as  would,  according  to  the 
4  k  5  Will.  4,  c.  76,  s.  32,  prevent  the  poor  law  commissioners 
from  making  an  order  for  uniting  the  upper  and  lower  liberties. 


Reg.  v.  Poor  Law  Commissioners,  In  re  Whitechapbl  Union, 
H.  T.  1838.  Q.  B.     6  Ad.  ^  E.  34;  S.  C.  2  iVT.  ^  P.  8. 

On  a  mandamus —  So,  diatricta 

The  Court  held,  that,  under  4  &  5  WiU.  4,  c.  76,  s.  26,  the  com-  !?L^«l2^« 

j...^*  •«  J.       ac*  may  no  ii**. 

missioners  are  empowered  to  include  in  umons  any  parish  or  dis-  cindad; 
trict  having  a  local  act  for  managing  the  poor,  although  the  guardians 
or  trustees  do  not  consent.      ^_^_ 

Cantrxi.1.  9.  Windsor  Union,  M.  T.  1837.    C.  P.    4  Bing. 

N.  S.  348. 

In  the  year  1797,  a  piece  of  waste  land  was  obtained  by  the  but  mere  cot- 
churchwardens  and  overseers  of  a  parish,  pursuant  to  an  inclosure  tagea,  erected 
act,  whereon  they  built  eight  cottages,  part  of  the  cost  of  which  was  ^^^  charitable 
paid  from  a  fund  derived  from  benefactions  given  to  the  parish  for  not^^^l^l 
particular  churches,  and  the  residue  from  payments  of  money  made  hoiuea  within 
to  the  overseers  under  the  inclosure  act,  which  directed  that  such  the  4  &  5  WiU. 
money  should  be  applied  to  the  relief  of  the  poor,  and  accounted  for  i^|^*||*  *  * 
as  rates.     Four  of  the  cottages,  and  certain  portions  of  the  land  • 
adjacent  thereto,  were  used  for  the  reception  and  inhabitation  of 
parish  paupers;  but  the  other  four,  and  portions  of  the  land  at  the 
backs  thereof,  were,  from  the  time  of  their  erection,  let  to  inde- 
pendent labourers,  who,  at  the  time  of  the  letting,  were  considered 

*  Pnrcfaaae  of  land  for  poor-honsea,  under  4  &  5  Will.  4,  c.  176,  and  5  &  6 
Wm.  4,  c.  69,  amended  by  1  Yi^.  c.  50. 
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likely  to  pay  the  rent  as  yearly  tenants,  at  a  rent  not  equal  to  the 
fiill  value  thereof,  such  rent  being  always  collected,  aluumg^  the 
tenants  occaaionaUy  received  parish  relief.  The  residae  of  the  lind 
was  allotted  by  the  parish  officers  to  the  labouring  inhabitants  of 
the  parish,  for  the  purpose  of  gardens,  without  any  reference  to 
their  contributing  or  not  contributing  to  the  poor-rate,  or  reodving 
or  not  receiving  parochial  relief;  and  the  cottages,  and  the  fence 
round  the  whole  of  the  land,  were  kept  in  repair  with  funds  obtained 
from  the  poor-rates. 

The  Court  held,  that  the  four  cottases  so  let  to  tenants,  the 
pieces  of  land  occupied  therewith,  ana  the  allotments,  did  not 
come  within  the  description  of  "  workhouses,"  so  as  to  entitle  the 
guardians  of  the  poor  to  take  and  use  them  for  the  purposes  of  the 
statutes  4  &  5  Will.  4,  c.  76,  and  5  &  6  Will.  4,  c  69. 


Vn.  RELATIVE  TO  THE  RATE*. 
(a)  Of  thk  pxrsonb  subject  to. 

Rbx  v.  Inhabitants  of  Wall  Ltnn,  E.  T.  1838.  Q.  B.    3N. 

f  P.411. 

JJ^P*^  "f  A.  ENGAGED  to  scrvc  R.  &  Co.  ss  s  dcrk  and  brewer,  at  an  annnal 

hoQM  is^en^  sslaiy,  with  the  privilege  of  living  in  a  house  in  the  brewery  yard, 
thonld  be  rated.  He  did  live  there  for  some  time,  but  afterwards  took  another  house 

in  his  own  name,  though  the  landlord  stated  that  he  considered 

R.  &  Co.  to  be  his  tenants.     A  lived  in  this  house,  but  R.  &  Go. 

paid  the  rent  and  taxes,  which  were  assessed  upon  A. 

The  Ck>urt  held,  that  he  was  liable  to  be  rated  to  the  poor  rate, 

in  respect  of  the  occupation  of  this  latter  house. 


Rex  V,  Inhabitants  of  North  Curry,  M.T.  1825.  K.  B.  4  B, 

^0.953;  S.C.6D.^22.424. 

A  firm  car.  Stock  in  trade  of  a  partnership,  where  none  of  the  firm  resided 

f3^So^^a^  in  tiie  parish,  but  the  business  was  carried  on  by  their  foreman  and 

whicE^^e'of  servants,  who  resided  in  a  part  of  the  business  prenoiaea  aitoate 

the  partners  re-  within  the  parish — 

side  are  not  The  Court  held,  not  to  be  rateable. 

rateable; 


Rex  v.  Fryer,  M.  T.  1825.  K.  B.    4B.^  C.  961,  n. 

if  rateable,  as  Partners  carried  on  business  at  Poole,  in  the  Newfoundland 
inhabitant!  trade,  where  they  had  a  counting-house  and  other  rooma^  bat  no 
^^79  one  of  the  partners  resided  in  Poole. 


*  By  4  Sc  5  Will.  4,  e.  76,  s.  35,  guardians  to  aaaeas  and  asoertaln  value  of  pro- 
pertf .    Ratea  grounded  on  sneh  aaaeaaments  to  be  aUoiied  aa  poor  imtea. 

By  6  Sc  7  WilL  4,  e.  96,  a.  1,  aU  ratea  to  be  made  on  the  net  annual  valae  of 
the  property.    Proviso. 

Sect.  2.  Ratea  to  be  made  in  a  given  form';  nothing  herdn  to  prevent  owners 
oomponnding  for  rates. 

Sect.  3.  Power  to  order  new  survey  and  calculation. 

Sect.  4.  Power  for  surveyors  to  enter  and  eiamine  lands,  &e.  fiir  pnrpoaes  oC 
■arveys  and  plans. 

Sect.  5.  Power  to  take  copies  or  extracts  of  rates  granted.  Penalty  for  reliit- 
ing  to  permit. 

Sects.  6  &  7  regulate  the  appeal.    See  post,  tit.  Skmiom, 
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The  Court  held,  that  a  rate  upon  the  partners  in  respect  of  per- 
sonal property,  for  which  they  were  rateable  only  as  inhabitants, 
ooold  not  be  supported.  .__^ 

Rbx  v.  Gosse,  T.  T.  1817.  K.  B.    7B.^  C.  60. 

Tbk  sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  and,  in  respect 
Conrt,  upon  a  case  which  stated  that  Gosse  and  two  other  persons  ®^*  partner's 
carried  on  business  in  partnership,  in  the  parish  of  St.  James,  in  'i^^j^  ^J^ 
Poole.    Gosse  was  the  only  partner  resident  in  the  parish,  and  he  pariah. 
was  rated  in  respect  of  the  whole  of  the  partnership  personal  pro- 
perty, in  which  he  and  his  co-partners  were  equally  interested,  and 
not  in  respect  of  his  third  share  only. 

The  Court  held,  that  he  could  not  be  rated  to  the  relief  of  the 
poor  in  respect  of  more  than  his  share  of  the  partnership  personal 
FV^Ttj.  

Bbz«.  Hull  Dock  Company,  M.  T.  1824.   E.B.    SB.^C. 

516;  S.C.  5D.4*i2.  359. 

A  LOCAL  act  (Hull)  directed  the  rate  to  be  levied  by  taxation  of  Under  a  local 
erery  inhabitant,  and  of  all  lands,  houses,  &c.,  ''  and  aU  stocks  and  ^^  (HnU),  the 
eatates,  according  to  their  respectiTe  worths  and  value."  S^n«S^Jt 

The  Court  hdd,  that  all  personal  property  was  thereby  rateable,  henddent. 
whether  the  owner  was  resident  or  not  in  Hull,  and  that  persons 
haying  stock  in  trade  there  producing  a  specific  property,  though  not 
reaident,  were  rateable;  so,  owners  and  part  owners  of  ships  regis- 
tered there^  and  trading  to  and  from  that  port,  and  within  it,  at  the 
tiine  of  the  rate,  although  some  of  the  owners  were  resident,  others 
not;  and  that  the  appellants  were  not  bound  to  show  the  amount  of 
profit;  but  that  the  appellants  were  liable  only  to  be  rated  upon  such  a 
aom  as  would,  together  with  the  rate,  make  up  the  whole  amount 
of  profits,  and  not  upon  the  full  amount  of  profits  without  deducting 
the  rates.  Lastly,  that  a  lessee,  whose  under-tenants  had  been 
rated,  but  excused  in  respect  of  poverty,  was  not  liable  to  be  rated. 


(6)  Of  thb  property  which  is  or  is  not  ratsable,  and  of 
the  making  and  mode  of  rating. 

1.  In  general, 

1. — 0/the  Property  rateable^  and  of  the  Conetruetum  of  Statutes, 

Kex  v.  Birmingham  Gas  Company,  £.  T.  1837.  K.  B.     I  N.^ 

P.  691. 

A  LOCAL  act  for  regulating  the  poor  of  Birmingham  directed  a  All  propertj 
sorvey  and  valuation  to  be  made  of  all  houses,  lands,  tenements,  snd  mut  be  rated 
hereditaments,  within  the  parish;  and  the  poor  rate  to  be  made  on  |S^^^^^^^ 
that  valuation.  JJX^^ 

The  Court  held,  that  the  value  of  steam-engines  and  other  fixed 
machinery  improving  the  value  ought  to  have  been  taken  into  esti- 
uikm  in  calculating  the  value  of  the  buildings  and  premises  to 
which  they  were  attached. 

_  *  A  local  act  (Hnll),  as  to  poor  ratea,  is  to  be  construed  by  itself,  and  not  in 
««i>aMm  to  any  otber.  (Retp  y.  Hull  Dock  Ompany,  M.  T.  1824,  K.  B.,  3  B.  & 
C.W6;  S.C.5D.&R.359). 
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be  rated  ac 
oordingly. 


Rex  0.  Ademes,  E.  T.  1832.  K.  B.    4  B.  ^Ad.  61. 

Lands  liable  to        Landb  were  situated  in  a  district  liable  to  be  flooded,  and  re- 
be  flooded  mnat  quiring  protection  at  an  occasional  expense,  for  which  the  landowner 

was  liable  to  sewers'  rate. 
The  Court  held,  that  thej  ought  not  to  be  rated  as  lands  not 

requiring,  nor  subject  to,  such  charge,  the  rate,  though  imposed  on 

the  occupier,  being  imposed^with  reference  to  the  net  arerage  annual 

profit  of  the  land,  

Rex  v.  London  Gas  Company,  £.  T.  1828.  K.  B.  SB.^  C.  54; 

S.C.  2  M.^i^y.  12. 

An  act  of  Parliament  passed  in  the  7  Geo.  3  created  an  exemption 
from  "all  rates  and  assessments  whatsoever." 

The  Court  held,  that  the  exemption  applied  to  the  poor  rate,  the 
land-tax,  and  the  sewers'  rate,  which  were  in  existence  at  the  time, 
though  they  were  modified  by  subsequent  acts,  but  that  it  did  not 
apply  to  the  house  and  window  tax,  which  was  a  tax  created  after- 
wards. 


he  words  in  a 
local  statute 
''  free  from  all 
taxes  and  as- 
sessments/' 
exclude  poor 
rates. 


So,  the  words 
**  free  from  all 
taies  and  de- 
ductions, ex- 
cept the  land- 
tax,"  include 
poor  rates. 


Incorporeal 
hereditaments 
not  rateable*. 


Mitchell  v.  Fordham,  H.  T.  1827.  K.  B.     6B.  ^  C.  274. 

In  replevin,  it  appeared  that,  hj  an  inclosure  act,  it  was  pro- 
vided that  a  certain  corn-rent,  "  free  from  all  taxes  and  deductions 
whatsoever,  except  land-tax,"  should  be  issuing  out  of  the  lands  to 
be  inclosed,  and  other  lands  in  the  parish,  and  be  paid  to  the  rector, 
in  lieu  of  all  great  and  small  tithes,  &c. 

The  Court  held,  that  this  corn-rent  was  not  liable  to  be  assessed 
to  the  relief  of  the  poor.  ^_^ 

CoLEBROOK  V.  TxcKBLL,  E.  T.   1836.   K.  B.     6  N.  ^  M.  483; 

S.C.  4  Ad.  ^E.  916. 

A  LOCAL  act  imposed  a  rate  on  all  persons  occupying  and  en- 
joying any  land,  &c.,  tenement,  or  hereditament. 

The  Court  held  this  to  mean  only  such  hereditaments  as  were  ca- 
pable of  actual  corporeal  occupation,  and  not  incorporeal  heredita- 
ments, for  which  the  party  would  not  have  been  liable  to  be  rated 
under  43  £liz.  c.  2. 


To  make  a  rate 
mesns  a  rea- 
sonable sum. 


2. — 0/  the  making  of  the  Bate. 

CoRTis  9.  Kent  Waterworks  Company,  T.  T.   1827.  K.B. 

7  B.^C,  314. 

A  PAYING  act  required  the  commissioners  to  settle  and  ascertain 
the  amount  to  be  raised  for  those  purposes,  and  then  to  make  and 
sign  rates  not  exceeding  the  sum  so  settled  and  ascertained;  and 
they  having,  at  a  meeting,  resolved  that  it  was  deemed  necessary  to 

raise  a  sum  not  exceeding for  the  poor,  &c.,  and  a  sum  not 

exceeding  for  the  highways: — Held,  that  such    resolution 

*  Real  property  is  to  be  rated  according  to  its  actual  Talne,  as  conabined  with 
the  machinery  attached  to  it,  without  considering  whether  such  machinery  be 
real  or  personal  property,  so  as  to  be  liable  to  distress  or  seizure  tinder  a  fi.  fa., 
or  whether  it  would  belong  to  the  heir  or  executor,  landlord  or  tenant,  at  the 
expiration  of  the  lease.  (/Zex  v.  Gneti,  M.  T.  1838,  Q.  B.,  2 N.  &  P.  663  ;  S.  C. 
8  A.  &  E.  950). 
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miglit  be  constmed  to  menu  the  smallest  sum,  which,  in  their  dis- 
eretion,  they  deemed  necessary,  and  was  sufficiently  precise,  and 
mported  that  it  was  necessary  to  raise  money  to  that  extent^  pro- 
tided  it  be  a  reasonable  sum. 

Reg.  p.  Inhabitants  of  Fordham,  M.  T.  1839.   Q.  B.    3  P.  ^ 

D.  96. 

The  6  &  7  Will.  4,  c.  96,  s.  2,  enacts,  *'  That  every  poor-rate  Then  cannot 
shall  contain  an  account  of  every  particular  set  forth  at  the  head  of  be  ooncanent 
the  respective  columns  in  ths  form  given  by  the  schedule  to  that  "**•■  iJ?^iJ? 
id;  and  that  the  churchwardens  and  overseers  shall,  before  the  rate  ^^q^|!^|^ 
is  allowed  by  the  justices,  sign  the  declaration  g^ven  at  the  foot  of  ^ith  the  6  fc 
the  said  form,  and  otherwise  the  said  rate  shall  be  of  no  force  or  7  Win.  4. 
nlidity." 

The  Court  held,  that  the  words  '*  of  no  force,  &c.,"  applied 
solely  to  default  in  signing  the  said  declaration,  and  that,  as  default 
in  following  the  form  given  in  the  columns  had  not  been  made  a 
gromid  of  appeal  by  the  statute,  the  sessions  had  no  power  to  quash 
a  rate  for  such  default.  On  the  argument  of  a  case  from  sessions, 
it  is  too  late  to  object  that  the  order  brought  up  varies  from  the 
order  required  by  the  certiorari.  A  concurrent  rate,  made  for  the 
same  penod  as  a  former  subsisting  rate,  is  ill^;al:  and  the  rate  must 
be  in  conformity  with  the  6  &  7  Will.  4. 

CoRTis  V.  Kent  Waterworks  Company,  T.  T.  1827.    K.  B. 

7  B.^C.  314.      . 

An  act  of  Parliament  directed  that  the  sum  necessary  to  be  Before  that 

raised  for  the  relief  of  the  poor,  &c.,  should  be  settled  and  ascer-  atatnte*  sob- 

tained,  for  which  a  rate  should  be  made.  •?J''^^  fj'"' 

The  Court  held,  that  an  adjudication,  that  a  sum  not  exceeding  a  \^^^^^ 

qwcified  amount  was  necessary,  and  a  rate  at  so  much  in  the  pound  tate  was  anf-  ' 

made  and  raised  thereupon  sufficiently  satisfied  the  terms  of  the  fident; 

act.  

Bex  v.  Tomlinson,  H.  T.  1829.  K.  B.     9  JS.  ^  C.  163. 

The  sessions  appeared  to  the  Court  to  have  been  warranted  in  andthesesriona 
making  a  difference  in  the  proportion  of  rating  with  reference  to  might  make  a 
annual  rent,  between  houses  and  collieries  on  the  one  hand  and  land  <^florence  in 
on  the  other.  5"rE 

The  Court  said,  as  they  could  not  say  that  the  proportion  fixed 
was  not  a  right  one,  they  must  confirm  the  order;  but,  if  the  rate 
bad  been  according  to  different  proportions  of  the  clear  annual  pro- 
fit or  value  of  the  subject  of  occupation,  it  would  have  been  other- 
wise: annual  rent  is  not  annual  profit  or  value. 

&KG.  V.  Earl  of  Yarborough,  E.  T.  1840.    Q.  B.    3  P.  f  D. 

491. 

On  motion  for  a  mandamus — 

The  Court  held,  that  the  justices  to  whom  a  rate  is  presented  for  Under  4  & 
iBowanoe  have  no  greater  discretion  to  refuse  it  under  6  &  7  Will.  4,  ^  ^^U-  4,  the 
c.  96,  than  they  possessed  before  that  enactment.     If,  therefore,  the  ?^2S!»i  ta  T 
overseers  have  signed  the  declaration  mentioned  in  sect.  2,  the  jus-  ^^^renominal 
tiees  cannot  examine  whether  or  not  the  rate  has  been  made  upon  act. 
correct  principles,  and  refuse  allowance  if  they  think  otherwise. 
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Rex  v.  Gadsby,  E.  T.  1837.    K.  B.     \  N,  fy  P.  572. 

One  oyeneer  On  motion  for  a  mandamus — 

may  have  a  The  Court  held,  where  one  of  two  overseers  refused  to  concor  in 

direct  alUo        making  a  poor  rate,  the  other  might  apply  for  a  mandamus,  £- 
make  the  rate,    rected  to  all;  and  that  the  1  Will.  4,  c.  21,  s.  6,  makes  no  alteration 

as  to  the  parties  who  maj  obtain  ike  writ,  but  only  with  regard  to 

the  costs  on  such  applications. 


Bbx  9.  Edlaston  (Otersser,  &c.),  M.  T.  1836.  K.  B.    1  N» 

^  P.  20. 

abaolate  in  the        ^^  motion  for  a  mandamus,  it  appeared  that  one  set  of  parish 
fint  inatance.     officers  refused  to  consent  to  a  poor  rate  drawn  up  in  the  usual  form 

by  the  other  set,  unless  the  latter  described  the  locality  of  certain 
property  therein,  so  as  to  operate  as  an  admission  against  the  inte- 
rests of  one  of  the  latter — 

The  Court  granted  a  mandamus  to  compel  them  to  make  a  rate, 
and  made  it  absolute  in  the  first  instance. 


2.  Almehatuee, 


Rex  9.  Green,  £.  T.  1829.  K.  B.     9  JB.  ^  C.  203. 

Peraons  in  The  question  for  the  opinion  of  the  Court  was,  whether  the  ap- 

ll'™k'Iw        pellants,  the  said  almswomen,  were  liable  to  be  rated  for  the  relief 

^^^  m  of  the  poor  of  the  said  parish  of  Lee. 

rateable.  Per  Cur. — ^The  objects  of  a  charitable  foundation  in  the  actual 

occupation  of  the  almshouses  for  their  own  benefit,  and  liable  to  be 
removed  at  the  pleasure  of  the  patrons,  are  rateable  in  respect  of 
such  occupation. 

3.  Brictgee,     See,  also,  post,  diy.  Tolls,  p.  201. 

Rex  v.  Barnes,  T.  T.  1830.  K.  B.     I  B.  ^  Ad.  1 13. 

Bridges  are  A  bridge  company  occupied  land  in  the  parish  as  the  foundation 

f'l^^^"*  -f  I  ^^  ^^^  bridge,  for  passage  over  which  tolls  were  payable,  although 
dj^ent  pa-  ^  ^^^  received  at  the  toU-house  on  the  opposite  side  of  the  river,  in 
rishes.  another  parish — 

The  Court  held,  that  they  were  rateable  in  respect  of  anch  occu- 
pation in  both  parishes. 

4.  Canals  and  Rivers*. 

Hegina  V.  Leeds  and  Liverpool  Navigation  Company,  H.  T. 
1838.  Q.  B.     2N.^  P.  540;  S.  C.  7  Ad.  ^  E.  67  !• 

The  Leeds  and        By  the  10  Geo.  3,  c.  114,  the  Leeds  and  Liverpool  Navigation 
Liferpool  canal  Company  were  empowered  to  purchase  lands  for  the  use  of  the  navi- 

*  Where  one  statute  aathorizes  the  rating,  and  a  Bubseqnent  one  is  silent  on 
tiie  snbject,  the  canal  is  stiU  rateable  under  &e  old  statute.  {Rex  ▼•  IHuUey  Ca^ 
nal  Company,  H.  T.  1826,  K.  B.,  6  D.  &  R.  466). 

The  proprietors  of  a  navigable  river  not  being  able  to  be  rated  in  reqpeot  of  the 
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gitioDy  tnd  to  make  a  canal,  and  to  take  tolls;   and  by  danse  49  u«  rateable  in 

it  WIS  declared,  that  the  tolls  should  be  exempt  from  the  payment  j]^^^'^ 

of  all  rates,  other  than  the  land  used  for  the  purpose  of  the  naviga-  ^  tl^^biuniiB, 

tjon  would  haTe  been  subject  to  if  the  act  had  not  been  made.    By  &o. 

the  23  Geo.  3,  c.  479  this  act  was  repealed,  but  a  similar  clause  was 

re^nscted.     By  the  59  Geo.  3,  c.  5,  which  enabled  the  company  to 

make  another  cut,  extended  all  the  exemptions  in  the  former  acts 

to  the  new  works;  and  by  sect.  17  it  was  enacted,  ''That  all  the 

lands,  dwelling-houses,  whar&,  quays,  warehouses,  lock-houses  be- 

longiog  to  the  company,  should  be  rateable  in  the  sereral  parishes 

where  respectively  situate — the  lands  according  to  the  quantity  and 

quality,  and  the  dwelling-houses,  wharfs,  quays,  &c.,  according  to 

die  nature  and  respectiye  uses,  dimensions,  and  descriptions  thereof^ 

and  ahould  be  charged  in  like  manner  as  lands  of  a  like  quality,  and 

dwelling-houses,  warehouses,  lock-houses,  and  other  houses  of  a  like 

aod  similar  size,  nature,  dimensions,  or  descriptions  in  the  respective 

parishes  where  situate,  should  be  diarged."     The  canal  was  made, 

and  the  company  made  basins  and  branches  on  other  land  purchased 

under  the  powers  given  by  the  acts,  and  on  the  sides  thereof  had 

wharfs  at  which  vessels  unloaded,  which  wharfs  were  a  great  pub-* 

he  convenience,  and  were  partly  occupied  by  the  company  and 

partly  let  to  tenants. 

The  Court  held,  first,  that  the  land  of  the  canal  in  the  original 
line  was  rateable  according  to  its  value  at  the  time  of  the  miJcing 
of  the  rate  with  reference  to  the  value  of  the  adjacent  land,  and  not 
according  to  its  value  when  the  canal  was  first  made,  nor  according 
to  its  valne  for  the  purposes  for  which  it  was  used: — Held  also» 
that  they  were  to  be  assessed  for  the  branches  and  basins  not  on  the 
original  Hne  in  the  same  manner. 


Rex  0.  Chelmbr  and  Blackwater  Navigation  Company, 

H.  T.  1831.  K.  B.     2  B.^-  Ad.  14. 

A  canai.  act  provided  that  the  company  should  be  rated  for  any  A  canal  may  be 
lands  taken  or  buildings  erected,  in  pursuance  of  that  act,  in  the  fateableaooord- 
same  proportion  as  other  lands  and  buildings  adjoining  to  or  lying  j^^.  buildl 
near  the  aame  were  rated.  ings. 

The  Court  held,  that  they  were  to  be  rated  according  to  the 
actual  value  of  the  lands  and  buildings  which  the  company  had  in 
the  particular  parish,  and  not  according  to  the  actual  productive 
value  to  the  company.  __ 

Rex  9.  MoNMOUTHSBiKB  Canal  Company,  T.  T.  1835.  K.  B. 

5N.^M.68i  8.C.3Ad.^E.6l9. 

A  I.OCAL  canal  act  enacted,  that  the  company  should  not  be  And  where  the 

rateable  in  respect  of  the  tolls,  ftc,  and  in  respect  of  the  lands  criterion  of 

taken  at  a  higher  value  or  improved  rent  than  other  lands  adjacent  "*"JK .*•  to^ 

thereto,  "are  or  shall  for  the  time  being  be  rated,"  and  "as  if  the  adjoining  land, 

lands  90  taken  had  continued  in  their  former  state,  and  not  been  taken  the  rate  will  be 

fi)r  the  purpose  of  the  undertaking*' —  according  to  the 

The  Court  held,  first,  that  the  company  were  liable  to  be  rated  fl««*«***n8 


': — Hdd,  not  liable  to  be  rated  for  the  dams  which  held  it  np,  and  rendered 
it  nsvigable.  {Rex  ▼.  Aire  and  Colder  Ninigaiien,  M.  T.  1831,  K.  B.,  3  B.  Si 
Aa.LS9). 
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aooordiog  to  the  fluctuating  Talue  of  such  adjacent  land,  and  not 
merely  at  the  value  at  the  time  when  the  act  passed;  and,  secondly, 
that  the  value  of  such  adjacent  land  was  to  he  estimated  according 
to  whatever  cause  the  increase  might  happen,  and  that  the  increase 
arising  from  the  formatiom  of  the  canal  was  not  to  he  excluded. 


Under  a  p«r- 
tieiilar  statate 
the  ixkcreaaed 
▼aloe  maj  not 
be  rateable. 


Rez  9.  Inhabitants  of  St.  Peter  the  Great,  E.  T.  1826. 
K.  B.     5  J5.  ^  C.  473;  S.  C.  8  D.  ^  R.  331. 

A  FORMER  act  enacted,  that  a  canal  company  should  he  rated 
for  their  lands,  "  as  the  same  would  be  rateable  if  they  were  the 
property  of  individuab  in  their  natural  capacity;"  and  a  later  act 
directed  that  they  should  be  rated  **  in  the  same  proportion  as  other 
lands,  &c.  lying  near  the  same,"  and  also  gave  the  company  power 
to  buy  lands  exempt  from  rates,  and  shift  the  rates  from  the  lands 
taken  by  them  upon  the  lands  of  other  proprietors. 

The  Court  held,  that  the  later  act  was  not  to  be  construed  as  re- 
pealing the  former;  and  that  both  together  were  to  be  taken  as  ex- 
empting the  company  from  being  rated  in  respect  of  the  increased 
value  by  being  taken  for  the  purposes  of  the  canal. 


In  general  the 
rate  ehonld  be 
acoording  to 
the  real  and 
not  the  im- 
proTed  Talae, 
and  does  not 
attach  on  a 
piece  of  ground 
in  ita  natoral 
atate  for  which 
BO  tent  if  paid. 


Rex  v.  Begent's  Canal  Company,  £.  T.  1827.    K.  B.     6  B. 

^  C.  720. 

A  LOCAL  act  prorided,  that  the  company  should  be  rated  for 
lands,  buildings,  wharfs,  &c.,  according  to  their  quantity  and  qnaUty, 
in  like  manner  as  lands,  &c.  of  a  like  quality  in  the  respectiTe 
parishes. 

The  Court  held,  1st,  that  they  were  rateable  for  such,  not  in  re- 
spect of  their  improved  value,  but  of  that  which  would  have  been  the 
value  if  not  used  for  the  purposes  of  the  canal;  2nd,  that  a  piece  of 
ground  in  its  natural  state,  adjoining  a  basin  of  the  canal  and  con- 
tiguous to  a  private  timber  yard  used  by  the  owner  thereof,  for 
which  no  acknowledgment  or  rent  was  ever  paid  to  the  company, 
although  their  rates  were  increased  by  the  greater  number  of  vessels 
which  were  therebv  enabled  to  load  and  unload,  could  not  be  deemed 
a  wharf  within  the  meaning  of  the  act,  and  was  not  therefore  liable 
to  be  rated  as  such  to  the  poor. 


Tlie  rent  paid 
if  the  criterion, 


Bex  V,  Trustees  of  Duke  of  Bridgewater,  H.T.  1829.  K..B. 

9  B.^C.  68. 

.    On  a  question  as  to  the  mode  of  rating  a  canal — 

The  Court  held,  that  the  proprietors  of  canals  are  within  the 
same  rule  as  all  other  occupiers  of  land;  the  rent  at  which  the  land 
will  let  is  the  criterion  of  the  value  of  the  occupation;  the  tonnage 
being  the  profit  of  the  land  occupied  by  them. 


if  not  on  a  be* 
neficialleaae. 


Bex  V,  Chaplin,  H.  T.  1831.  K.  B.     1  ^.  ^  Ad.  926. 

Canal  commissioners,  having  borrowed  a  large  sum  on  mortgage, 
and,  being  unable  for  want  of  further  funds  to  complete  it,  demised 
the  navigation,  the  lessee  undertaking  to  complete  it  and  pay  the 
interest  on  the  mortgage;  and,  upon  the  validity  of  the  lease  being 
questioned,  a  fresh  lease  for  the  then  remaining  part  of  the  term 
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gnnted  under  further  powers  obtained,  and  there  was  a  power  in 
defiuh  of  the  interest  being  paid  to  require  the  toll  collector  to  pay 
orer  the  tolls  to  the,  mortgagee. 

The  Court  held,  that,  the  lease  not  being  beneficial,  the  interest 
was  to  be  deemed  a  rent  to  be  rated  thereon,  and  not  on  the  pro- 
duce of  a  particular  year,  the  rent  appearing  to  be  a  fair  average 
value  of  the  navigation.  _____ 

Biz  v.  Oxford  Canal  Company,  M.  T.  1829.    K.  B.     10  B. 

^  C.  163. 

A  CAKAL  act  provided  that  the  O.  Canal  Company  should  receive  Canal  com- 

oertain  tolls,  except  for  coals,  carried  along  a  certain  part  of  it  from  panies  are  to 

its  jonction  with  the  C.  canal,  and  as  a  compensation  for  which  it  c^j^n^^Iw- 

should  be  entitled  to  certain  tolls  carried  along  a  portion  of  the  distaDoo  they 

latter  canal;  there  was  also  a  provision  for  compensation  to  be  re-  pass  in  each 

oeiTed  from  the  6.  J.  Canal  Company,  with  which  and  the  C.  canal  parish,  but  an 

it  communicated.  differ  ttif* 

The  Court  held,  that  in  rating  the  O.  Canal  Company  in  the  re-  expense  of  ra- 
ipondent  parish  on  which  the  point  of  junction  with  the  C.  canal  pairs  and  of 
was,  they  were  liable  to  be  rated,  1st,  for  the  mile  tonnage  of  mer-  coUectinf  tolls, 
chandixe  (not  being  coals)  passing  along  the  canal  in  that  parish, 
and  to  be  according  to  the  distance  in  each  pansh;  2ndly,  that,  in 
iixiog  the  amount  of  such  rates  upon  the  calculation  of  the  profits, 
an  allowance  was  to  be  made  for  a  proportion  of  the  reasonable  ex- 
pense of  supplying  water,  for  the  poor  rates,  for  the  expense  of  re- 
pairs, and  of  collecting  the  toll,  &c. 


Rix  V.  Inhabitants  of  Milton,  H.  T.  1829.  K.  B.     9  ^.  ^  C. 

810. 

A  CANAL,  was  connected  with  the  river  S.  by  locks,  and  the  canal  Where  a  toll  is 
supplied  by  water-engines  with  water  from  the  river,  and  by  the  act  imposed  ins^ 
enabling  the  proprietors  to  erect  them,  a  toll  of  one  penny  per  ton  ^^^^^^  * 
vas  imposed  for  passing  thereon,  in  lieu  of  the  mileage  toll  imposed  paid  in  the  pa- 
hy  the  original  act  for  passing  along  the  canal.  rish  only  where 

The  Court  held,  that  the  annual  profits  of  the  canal  were  rateable  ^*J^^  "  ^' 
only  in  the  parish  where  they  accrued,  and  were  not  to  be  divided  *''***^' 
amongst  the  parishes  through  which  the  canal  passed;  and  that  such 
annuid  profit  was  to  be  estimated  at  the  rent  which  a  tenant  could 
give,  he  paying  poor  rates,  and  the  annual  expenses  of  repairs,  and 
other  outgoings  necessary  for  making  the  occupation  productive. 


Bex  v.  OxroRD  Canal  Company,  £.  T.  1825.  K.  B.     4  B.  ^ 

C.  74. 

By  the  Oxford  Canal  Act  the  proprietors  were  authorized  to  take  Where  one  ca- 
toUs  according  to  the  mileage,  and  by  a  subsequent  act  the  Grand  m1  company 
Janction  Canal  Company  were  enabled  to  use  the  Oxford  canal;  but  ^f^other*they 
the  compensation  was  to  be  made  to  the  proprietors  of  the  Oxford  ^^^  i^t{|  ]^}^]^ 
catud,  aooording  to  the  tonnage.  to  be  rated. 

The  Court  held,  that  both  were  rateable  according  to  the  same 
ndes,  and  the  tolls  to  be  considered  as  earned  in  every  parish  along 
the  whole  line  of  the  canal. 
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Rsx  V.  Inhabitants  of  Kingswinford,  T.  T.  1827.  K.  B. 

7  B.^C.  236;  S.  C.  I  M.  ^  Ry.  20. 

And  where  a  A  CANAL  passed  through  sereral  parishes,  in  which  the  toimsge 

canal  rans  dues  payable  Taried — 

^^"h'*  A^"*^  '^^  ^*^  ^®^^*  *^*'  *^®  company  were  rateable  to  the  relief  of 
ri^ir  dioiUd  ^^®  P^''  ^^  ^^^  parish  for  the  amount  of  tonnage  dues  achuDy 
be  according  to  earned  there«  and  not  for  a  part  of  the  whole  amount  earned  along 
the  profits  in  the  whole  line  of  the  canal  in  proportion  to  the  length  of  the  camu 
•■*^»  in  that  parish* 


Rex  v.  Inhabftants  of  Barnby  Dun»  H.  T.  1835.  K.  B.    4  i\r. 

^  M.  436. 

A  local  act,  By  the  13  Geo.  1,  it  was  enacted,  <*  That  a  county  should  not  be 

creating  an  ez-  taxed  for  the  navigation,  or  the  profits  thereof."  By  the  2  Geo.  4, 
?J'P**^5*^t  ^^c^  ^^  ^^'  substituting  other  cuts  and  canals,  it  was,  among  other 
emptonewciita*  things,  provided,  *'  That  all  powers  and  authorities  in  former  acts 
anthoriied  by  a  contained  should  extend  and  be  applicable  to  the  cuts  and  canals 
anbaeqiMBt  fta-  made  under  that  act,  as  if  the  said  cuts  had  been  part  of  the  nari- 
*"**•  gation." 

The  Court  held,  that,  by  these  words,  the  new  euta  were  made 
part  of  the  old  navigation;  and  that,  as  the  old  navigation  was  by 
the  former  act  exempt  from  rate,  they  operated  likewise  to  exemjit 
the  new  cuts  made  under  2  Geo.  4. 


5.  Cemetery. 


Rbx  v.  Inhabitants  of  Kbhsinoton^  M.  T.  1840.    Q*  B. 

AP.^D.  327. 

A  cemetery  ia         ^  COMPANY  was  enabled  under  an  act  of  Parliament  to  purchase 
nteabla.  land  for  the  purpose  of  establishing  a  cemetery,  but  had  only  power 

to  sell  and  dispose  of  such  of  the  kuids  purchased  as  should  not  have 
been  used  for  the  purposes  of  the  act;  they  had  also  power  to  make 
and  build  so  many  catacombs  and  vaults  ror  private  burial  places  as 
they  should  think  proper,  and  likewise  to  sell  the  exdasive  right  of 
bunal  in  any  of  the  vaults,  catacombs,  &c.,  either  in  perpetuity  or 
for  a  limited  period.     By  another  section  the  company  were  to  keep 
the  cemetery  and  the  several  buildings,  and  the  external  waUa  and 
fences,  and  all  other  premises  of  the  same,  in  thorough  and  com- 
plete repair.    The  case  found  that  many  of  the  cataoomba  and 
vaults  were  annually  disposed  of  in  perpetuity,  in  pursuance  of  the 
above  power  and  acoordme  to  a  form  g^ven  by  the  statute;  and  that 
the  purchasers  had  had  the  keys  of  tibose  catacombs  and  Tanlts  de- 
livered to  them,  after  they  had  pnt  doors  to  them  as  required  by  the 
act,  and  that  they  had  done  all  requisite  repairs,  and  that  the  com- 
pany never  exercised  any  acts  of  ownership  in  respect  of  such  cala* 
combs  and  vaults. 

The  Court  held,  that  looking  at  the  provisions  of  the  act  and  the 
finding  in  the  case  together,  the  company  were  still  liable  to  be  rated 
in  respect  of  those  catacombs  and  vaults. 
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6.  Charitable  Institution. 

Regina  v.  Sterry.  T.  T.  1840.  Q.  B.     4  P.  ^  D.  122. 

A  HOUSE  and  premises,  purchased  from  the  funds  of  a  charitahle  a  charitable 
institution  established  hj  the  Society  of  Friends,  were  vested  in  institution,  if 
trustees  and  occupied  for  the  purposes  of  a  school.     According  to  P^^o^^^cing  a 
the  rules  of  the  institution  every  child  admitted  was  bound  to  con-  rateable! 
tribute  12/.  annually,  and  no  child  was  eligible  whose  parents  were 
able  to  defray  the  expenses  of  its  education  elsewhere;  but  it  ap- 
peared that  in  a  great  number  of  cases  of  inability  this  sum  was 
contributed  by  the  subscription  of  members  of  the  society  and  pri- 
vate friends  of  the  parents.     This  sum  did  not  cover  the  whole  ex- 
pense of  the  board  and  education  of  the  children,  which  averaged 
20/.  per  annum. 

The  Court  held,  that  the  trustees  of  the  institution  were  rateable 
for  the  premises,  which  produced  in  fact  a  revenue. 


7.  Clay-pit. 


Rex  v.  Brettell,  M.  T.  1832.  K«  B.     3  B.  ^  Ad.  424. 

Shafts  were  sunk  and  steam-engines  used  for  the  purpose  of  CUy-pitsnot 
raising  day  for  the  purpose  of  making  glass-house  pots  and  fire-  nteable. 
bricks. 

The  Court  held,  that  the  mode  of  obtaining  the  article,  and  not 
its  geological  character  determined  the  rateability^  and  that  such 
daj-pits  were  to  be  deemed  mines  and  not  rateable. 

See  Rex  v.  Sedgley^  2  B.  ^  Ad.  65  ;  Rex  v.  Pom/ret,  5  M.  ^ 
Sdw.  139  ;  Rex  v.  Baptist  Mill  Company,  I  M.  ^  Selw.  612  ;  and 
Rexv.  Bishop  of  Rochester,  12  East,  353. 


8.  Common. 

Rix  9.  Churchhill,  M.  T.  1825.  K.  B.    4  B.  ^  C.  750;  S.  C. 

6D.^R,  635. 

The  burgesses  of  Nottingham  and  the  occupiers  of  ancient  mcs-  Parties  haying 
snages  there  had  as  such,  for  a  certain  portion  of  the  year,  a  right  to  *  ™®'*  "K***  ^^ 
torn  cattle  mto  certain  fields,  and  to  exclude  during  that  period  the  ^^"t".*'^"''' 
owner  of  the  soil. 

The  Court  held,  that  this  was  a  mere  right  of  common,  and  not 
rateable  to  the  reUef  of  the  poor. 


9.  Corporations. 


Rrgina  v.  Mayor  of  Liverpool,  H.  T.  1839.  Q.  B.     1  P.  ^  D. 

334. 

The  rents  and  profits  of  lands  vested  in  the  corporation  by  the  The  rents  of 
.*>  &  6  Will.  4,  c.  76  (Municipal  Corporations  Act),  were  received  by  corporation 
VOL.  v.  o 
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lands  applied  to  the  treasurer  of  the  borough  to  the  account  of  the  borough  fand, 
public  purposes  and,  under  sect.  92,  applicable  to  public  purposes, 
not  rateable  *.        Th^  Qq^j^  h^^  tliem  not  rateable  to  the  poor. 


A  coloration 
rateable  under 
the  general  law 
is  not  exempt 
by  a  local  act. 


A  building  for 
the  use  of  jus- 
tices of  assize 
and  qnarter 
sessions  not 
rateable. 


CoRTis  V.  Kent  Waterworks  Company^  T.  T.  1827.  K.  B. 

7  B.^C.3\4. 

A  CORPORATION  claimed  an  exemption  from  poor  rates  under  a 
local  act — 

But  the  Court  held,  that  a  corporation  which  is  rateable  to  the 
poor  under  the  general  law  will  not  be  exempted  by  a  local  act. 


10.  Courts  of  Justice. 

BxGiMA  V.  Justices  of  Worcestershire^  M.  T.  1839.  Q.  B. 

3  P.  ^  D.  8. 

A  BUILDING  was  erected  under  a  local  act  for  the  use  of  the 
judges  at  the  assizes,  and  the  justices  at  sessions. 

The  Court  held,  that,  being  vested  in  the  justices  for  public  pur- 
poses only,  it  was  not  liable  to  be  rated  by  reason  of  its  being  used 
for  keeping  wine  used  by  the  justices  for  sessions,  and  as  aocommo- 
dation  for  sleeping  by  some  oi  them. 


Dues  payable 
on  a  dodc  not 
profitable  are 
not  rateable. 


11.  Docks.    See,  also,  divs.  Canal — Toils. 

Abx  V,  Inhabitants  of  Liverpool^  T.  T.  1827.  K.  B.     7  B.t^ 

C.  61. 

Certain  justices  were,  by  a  local  act  (liverpool  Dock  Act), 
bound  to  apply  the  dock  dues  in  the  discharge  of  certain  burthens, 
and  that,  when  discharged,  the  dues  should  be  lowered,  and  were 
therefore  not  occupiers  in  the  ordinary  sense  of  the  word,  nor  was 
any  profit  received  for  the  use  of  any  person. 

The  Court  held,  that  they  were  not  rateable  in  respect  of  such 
dues. 


12.  Easements, 


Rex  r.  Aire  and  Caloer  Navigation  Company,  T.  T.  1829. 

K.  B.     9  ^.  ^  C.  820. 

An  incorporeal       The  undertakers  of  a  navigation  had  no  interest  in  the  soil 
hereditament,     under  the  act  originally  creating  it,  but  a  power  only  to  be  exercised 


*  A  corporation  is  not  rateable  to  the  relief  of  the  poor  in  respect  of  lands  of 
which  the  profits  are  payable  to  the  borough  ftind  under  5  &  6  Will.  4,  c.  76, 
8.  92,  although  the  land  is  situate  in  a  parish  without  the  limits  of  the  horougfa. 
{R&g.  T.  Inhabitants  ofExmimter,  T.  T.  1840,  Q.  B.,  4  P.  &  D.  69). 

So,  where,  by  ancient  grants,  which  were  set  out  in  a  case  reserred  by  the  ses- 
sions, it  appeared  distinctly  that  the  appellants,  who  were  a  corporation,  were 
entitled  to  a  right  of  common  only  over  a  large  tract  of  land,  the  Court  held,  that 
they  were  not  rateable  in  respect  thereof,  although  the  case  set  forth  a  variety  of 
facts  from  which,  in  the  absence  of  the  grants,  it  would  hsTC  been  presomed  that 
the  corporation  had  some  exclusive  right  to  the  enjoyment  and  occapation  of  the 
sorfiice.  (Reg.  t.  Chamberlain,  Sre,,  ^Alnwick,  H.  T.  1839,  Q.  B.,  1  P.  &  D. 
343). 
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in  it  for  the  purposes  of  making  the  river  navigable ;  a  subsequent  as  an  easement, 
tuA,  reciting  tiiat  the  legal  estate  and  interest  in  the  navigation  was  i^  not  rateable. 
Tested  in  the  trustees,  authorized  them  to  sell  and  convey  in  fee  or 
bj  mortgage  "the  said  navigation:" — Held,  that  it  only  recognised 
the  interest  originally  created,  which  was  no  more  than  an  ease- 
ment in  the  bed  of  the  river,  and  that  they  were  not  rateable  as 
owners  of  the  river. 
See  9B.^C.  94.  

Rex0.  Mersey  and  Irwell  Navigation  Company,  H.  T.  1829. 
K.  B.  9  B.  ^  C.  95.— S.  P.  Rex  v.  Thomas,  U.  T.  1829. 
K.B.     9B.f  0.114. 

A  STATUTE  enabled  the  undertakers  to  make  and  maintain  the  the  party  not 
nVers  M.  and  I.  navigable,  and  for  that  purpose  to  cleanse,  scour,  being  the  owner 
enlarge,  straighten,  cut  through  banks,  make  new  cuts,  and  to  of^«*<>^ 
iwild  bridges,  sluices,  &c.,  first  giving  satisfaction  to  the  owners  of 
the  hnds,  and  they  accordingly  purchased  lands  for  such  purposes, 
uid  for  towing-paths: — Held,  that  they  were  not  liable  to  be  rated 
for  the  navigable  bed  of  the  river,  having  only  an  easement  in  it; 
but  that,  being  owners  of  the  soil  where  the  cuts  were  made  and 
locks  placed,  they  were  liable. 


13.  Exchange,  Building  need  as. 

ReI  9.  LlYKRPOOL  EXCHANGE    (PROPRIETORS  Of),  T.  T.  1834. 

K.  B.    3  N.^  M.  550. 

An  Exchange  was,  by  a  local  act,  vested  in  a  company  of  pro-  Rooms  at  an 
prietors,  who  were  required  to  provide  two  public  rooms  for  com-  Exchanger  are 
merctal  purposes,  to  which,  by  regulation,  certain  fees  were  payable  ™^<^*®' 
for  admission,  but  were  not  payable  by  proprietors. 

Tbe  Court  held,  that  the  Company  were  rateable  for  the  fair 
annoal  value  of  such  rooms,  with  its  advantages,  but  of  which  tbe 
proprietors*  privileges  were  not  to  be  taken  as  part. 


14.  Gae  Company, 


Rsx  p.  Brighton  Gas  Company,  E,  T.  1826.  K.  B.     5  ^.  ^  C. 

466;  S.  C.  8  D.  ^  5. 308. 

A  Gas  Company  were  authorized,  under  an  act,  with  consent  of  a  gaa  company 
certain  commissioners,  to  break  up  the  road  and  pavement  and  lay  is  rateable 
down  pipes,  &c.,  and  laid  them  accordingly  for  the  conveying  of  gas  j?  *^  re«pec- 
from  their  works,  situate  in  an  adjoining  parish.  throagh  which 

The  Court  held,  that  they  were  liable  to  be  rated  as  occupiers  of  the  pipes  pass, 
land  in  the  parish  where  laid,  and  to  the  extent  of  the  entire  profits 
arising  from  the  increased  value  of  the  land  by  the  pipes  so  placed, 
which,  whilst  so  fixed,  were,  with  the  land,  to  be  considered  as  an 
entire  thing,  and  the  right  to  remove  them  did  not  make  a  differ- 
ence. 

See  Rex  v.  Corporation  of  Bath,  14  East^  609;  Rex  v.  Rochdale 
Waterworks  Company,  1  M.  ^  Selw.  634;  Rex  v.  St.  Nicholas, 
GloMceeter,  Cald.  262;  and  Rex  v;  Uogg^  \T.^R.72\. 
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but  not  in  ex< 

tra-parochial 

places. 


Rex  v.  Cambridge  Gas  Company,  E.  T.    1838.    Q.  B.    3  N. 

^  P.  262. 

The  pipes  and  mains  of  a  gas  company  ran  through  several 
parishes: — Held,  1st,  that  the  assessment  must  be  in  proportion  to 
the  quantity  of  the  apparatus  situate  in  each  parish,  and  not  accordiDg 
to  the  amount  of  profit  received  therein;  and  2ndly,  that  pipes  and 
mains  running  through  the  colleges  and  halls  of  the  Universitj  of 
Cambridge,  which  are  extra-parochial  places,  were  not  rateable  m 
respect  of  such  extra-parochial  places. 


A  corporation, 
having  superin- 
tendenoe  of  an 
inclosure  act, 
are  the  parties 
liable  to  be 
rated. 


15.  Incloaure  Jet,  Land  held  under. 

Rex  17.  Mayor  &c.  of  York,  E.  T.  1837.  K.  B.  I  N.^P.  530. 

Prior  to  the  passing  of  a  local  inclosure  act,  the  freemen  of  a  cer- 
tain ward  were  entitled  to  right  of  stray  and  herbage  over  a  moor, 
which  rights  were  extinguished  by  the  act,  and  allotments  in  lieu 
thereof  made;  and  it  appeared  that  the  regulation  of  the  exercise  of 
the  rights  was  in  certain  pasture  masters  and  wardens,  appointed 
by  the  mayor  and  aldermen,  of  whom  the  mayor  was  always  one, 
the  rest  being  aldermen,  and  who  audited  their  accounts. 

The  Court  held,  that,  although  they  received  no  benefit  in  their 
corporate  capacity,  except  as  any  of  them  might  be  entitled  as  such 
freemen,  the  corporation  were  the  parties  rateable. 


Rex  9.  Inhabitants  of  Wistow,  T.T.  1836.  K.  B.      6  N,  ^M. 

567;  S.  C.  5  ^£f.  ^  J&.  250. 
Rector  liable  to       Under  an  inclosure  act,  giving  the  rector  a  corn-rent  in  lieu  of 
a^clanM '  f*^^"  tithes,  and  directing  that  in  the  valuation  they  should  be  deemed  to 
emption.       '     ^^  equal  in  value  to  one-fiflh  of  the  annual  net  value  of  such  lands-^ 

The  Court  held,  that  he  was  liable  to  be  rated,  there  being  no 
clause  of  exemption. 


16.  Lighthouse, 

Rkx  v.  Coke,  T.  T.  1826.  K.  B.     b  B.  fy  C,  797;  S.  C.  8  D.  f 

R.  %^Q. 


The  tolls  of  a 
lighthouse  not 
rateable. 


A  RATE  was  imposed  upon  a  lighthouse  and  the  tolls  payable 
in  respect  of  ships  passing  by  the  same.  The  house  was  occupied  by 
a  servant  of  the  owner,  but  the  tolls  collected  out  of  the  parish. 

The  Court  held,  that  the  Ughts  not  being  of  necessity  attached  to 
the  freehold,  and  the  profits  arising  therefrom  not  to  be  considered 
as  accruing  from  the  use  and  occupation  of  the  land,  although  the 
lighthouse  was  rateable  according  to  its  value,  the  tolls  and  duties 
were  not  rateable. 


17.  Lunatic  Asylum, 

Rex  ».  St.  Giles,  York,  M.  T.  1832.  K.  B.    3  JB.  ^  Ad.  573. 
Charitable  lu-         The  trustees  of  a  lunatic  asylum,  founded  by  charitable  gifts  for 
rateabte^^'*"* "    pauper  lunatics,  augmented  their  funds  by  the  reception  of  affluent 
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patients  pajing  according  to  their  respective  abilities;  but  the  trus- 
tees deriTed  no  benefit  therefrom,  and  allowed  the  profits  to  accumu- 
late for  the  benefit  of  the  charity — 

The  Court  held,  that  as,  in  fact,  the  building  produced  profits,  it 
was  rateable;  and  the  trustees  in  the  actual  receipt  of  those  profits 
were  the  proper  parties  to  be  rated. 


18.  Mines. 

Rn  t;.  Atwood,  H.  T.  1827.  K.  B.     6  ^.  f  C,  277. 

On  an  appeal  against  a  rate—  Coal-mines 

The  Court  held,  that  the  owner  and  occupier  of  coal-mines  is  rateable  at  the 

rateable  to  the  poor  at  the  sum  for  which  the  mine  would  let,  sub-  "P"^  ^^^  "i^^^ 

ject  to  outgoings':^  f^7  ^'^^ 

Rbgina  v.  Todd,  M.  T.  1840.  Q.  B.    4  P.  ^  D.  335. 

A  PARTY  who  was  seised  of  wastes  and  mines,  &c.  as  tenant  The  lessor  may 
for  life,  with  power  to  lease,  had  demised  the  mines  for  twenty-one  be  rated; 
years,  yielding  one-fiflh  share  of  the  ore  raised,  made  merchantable, 
and  fit  for  smelting,  which  had  to  undergo  laborious  and  expensive 
processes  for  cleaning,  &c.,  although  the  character  o^he  ore  remained 
unaltered. 

The  Court  held,  that  the  lessor  was  liable  to  be  rated  in  respect 
thereof  as  an  occupier  of  land. 


Bkx  v.  Trkmayne,  M.  T.  1832.  K.  B.     \  N.  fy  M.  194;  S.  C. 

AB.^Ad.  142. 

The  owner  of  the  soil  granted  to  miners  the  liberty  of  digging  \g^x,  a  party 
for  manganese  ores,  rendering  W.  15«.  per  ton  raised  during  the  baviDg  liberty 
term.  to  dig  is  not 

The  Court  held,  that  he  was  not  to  be  deemed  an  occupier  of  the  ^^^^^* 
soil,  nor  rateable  as  such,  not  being  entitled  to  any  part  of  the  ore,    . 
but  a  mere  money  rent. 

Rkx  v.  Sedgley,  H.  T.  1831.  K.  B.    2B.^  Ad.  65. 

Limestone  was  raised  from  pits  of  a  great  depth  by  sinking  and  limestone 

shafts,  and  working  the  stratum  by  roads,  gates,  heads^  and  the  from  mines  not 

Qsaal  machinery  of  mining  and  obtainmg  ironstone.  rateable. 

The  Court  held,  that  such  excavations  were  properly  deemed 

^  Bat  where  the  owner  and  occnpier  of  an  ironstone  mine  erected  an  engine 
for  the  purpose  of  drawing  the  water  from  the  mine,  and  osed  it  for  no  other 
porpose: — Held,  that  the  mine  was  not  rateable  to  the  poor  in  respect  of  the 
eogiae.  {lU^  t.  Biltion,  Oveneera  of,  T.  T.  1826,  K.  B.,  5  B.  &  C.  851). 

An  act  for  inclosing  a  common,  which  directs  that  the  allotments  to  the  com- 
Boners  shall  be  deemed  to  be  within  the  township  wherein  the  lands  of  such 
ooaimoiiers  lie,  does  not  alter  the  right  or  liabilities  of  the  owners  of  coal  mines, 
cither  worked  or  nnworked,  under  such  allotment.  {Res  v.  Pitt,  M.  T.  1833, 
K.  B.,  2  N.  &  M.  363;  S.  C.  5  B.  &  Ad.  565). 
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mines;  that,  by  the  expression  of  coal  mines  in  43  Eliz.,  all  other 
mines  being  excluded,  the  works  in  question  were  not  liable  to  be 
rated. 


The  test  is  the 
mode  of  get- 
ting, and  not 
the  article. 


The  oocapier 
of  a  mine  is 
liable  to  be 
rated  on  im- 
proTements. 


Rex  o.  Dunsford,  H.  T.  1835.  K.  B.     AN.^  M.  349. 

Upon  the  question  of  rateability  of  mines  or  quarries — 
The  Court  held,  that  the  mode  of  getting  and  not  the  nature  of 
the  article,  is  the  criterion  to  determine  whether  the  excavation  is  a 
mine  or  not.  Where  the  sessions  confirmed  the  rate,  designating  the 
mine  a  quarry,  but  the  case  stated  the  facts,  and  put  the  question, 
whether  the  excavation  was  exempt,  and  not  finding  whether  a  mine 
or  not,  the  Court  directed  the  case  to  be  sent  back. 


Rex  r.  Lord  Granville,  H.  T.  1829.  K.  B.     9  B.  ^  C.  188. 

On  an  appeal  against  a  poor-rate — 

The  Court  held,  that  the  lessee  and  occupier  of  coal  mines  is 
rateable  upon  the  improved  value  thereof,  occasioned  by  steam- 
engines  which  he  has  erected,  and  which  are  used  for  draining  the 
mines,  and  assisting  the  coals  to  the  surface,  and  for  railways  laid 
down  by  him,  and  employed  for  facilitating  the  carriage  of  the  coals. 


Rex  r.  Inhabitants  of  Foleshill,  H.  T.  1835.  K.  B.    4  N. 

^  M.  360. 

A  coal  mine  is        UpoN  an  appeal  against  a  poor-rate — 

rateable  in  the        The  Court  held,  that  the  owner  of  a  coal  mine  is  to  be  assessed 
aejeral  parishes  ^  ^g^y^  parish  in  which  the  surface  of  the  mine  is,  in  proportion  to 

the  coal  got  m  that  part  of  the  mme  the  surface  of  which  ues 
within  the  parish,  although  there  be  but  one  shaft  by  which  the 
mine  is  made  available,  and  by  which  the  whole  of  the  coal  is 
brought  to  the  surface;  and  in  that  parish  in  which  the  shaft  is  he 
is  rateable  for  the  profits  derived  from  the  steam-engine  and  other 
machineiY,  and  from  the  coal  got  from  that  part  of  the  mine  the 
surface  of  which  is  in  that  parish. 


into  which  it 
extends. 


A  missionary 
society  not 
rateable. 


19.  Missionary  Society. 

Regina  r.  Wilson,  T.  T.  1840.  Q.  B.    4  P.  ^  JD.  130. 

The  treasurer  to  the  London  Missionary  Society  waa  rated  to  the 
poor-rate  for  the  parish  of  St.  Botolph-without-Bishopsgate,  in  re- 
spect of  premises  held  under  lease  by  the  society.  The  society  was 
founded  for  religious  and  charitable  purposes,  and  wholly  supported 
by  voluntary  and  charitable  contributions.  No  person  slept  upon 
the  premises.  The  treasurer  attended  about  once  a  week,  in  his 
capacity  of  treasurer,  for  the  purpose  of  superintending  the  society's 
affairs;  he  received  no  remuneration  from  the  society,  nor  derived 
any  pecuniaiy  profit  or  emolument  whatever  from  the  occapation  of 
the  premises. 

The  Court  held,  that  the  rate  did  not  attach. 
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20.  Paving  and  Lighting, 

Rex  v.  Beyerlsy  Gas  Works,  E.  T.  1837.  K.  B.     \  N.  fy  P. 

646. 

By  an  act  of  Parliament,  commissioners  were  empowered  to  pave,  Commtsrioners 
light,  &c.,  the  town  of  Beverley,  and  levy  a  certain  rate  on  the  in-  of  paving  and 
habitants.     By  a  subsequent  act,  they  were  authorized  to  contract  j^K^^'^ng,  hold- 
for  the  supply  of  gas,  or  to  erect  or  purchase  gas  works  for  lighting  fof  5i«t°Diir- 
the  town,  and,  in  the  latter  event,  to  let  out  gas  on  such  terms  as  pose,  not  rate- 
they  deemed  fit,  provided  that  the  overplus,  after  payment  of  the  able, 
expenses,  should  be  applied  to  the  purposes  of  the  two  acts.     The 
commissioners  did  purchase  certain  gas  works,  and  raised  an  over- 
plus from  the  sale  of  gas,  which  they  applied  according  to  the  pur- 
poses prescribed. 

The  Court  held,  that  they  were  not  rateable  to  the  poor  rate  in 
respect  of  such  profit. 


21.  Quarries, 

Rex  9.  Trent  and  Mersey  Nayigation  Company,  £.  T.  1825. 

K.  B.    4JB.  ^C.  57. 

Canal  proprietors  had  contracted  with  the  owners  of  lime  quar-  A  mere  right 
ries  for  the  supply  of  limestone  at  7d.  per  ton,  and  that,  if  the  fo«"  'ea^e  to 
latter  failed  to  furnish  it,  the  former  might  enter  and  take  it  at  ^'Jj^JJJ^  ^^ 
2(/.  per  ton,  which  they  had  accordingly  done  for  several  years,  ||^^[d<?sach 
and  it  appeared  that  no  other  persons  had  ever  worked  the  quar-  party  Uable. 
ries. 

The  Court  held,  that  not  having  any  sole  and  exclusive  occupa- 
tion, but  a  mere  privilege,  which  the  owners  might  have  at  any  time 
given  to  others,  the  canal  proprietors  were  not  liable  to  be  rated  to 
the  poor  in  respect  of  such  quarries. 


22.  Reservoir. 


Rix  V.  Chelsea  Waterworks  Company,  T.  T.  1833.  K.  B. 
2N.^M.  767;  S.  C.  5  B.  ^  Ad.  156. 

A  WATER  company,  by  warrant  from  the  Crown,  were  empowered  A  reservoir  is 
to  use  a  reservoir,  then  on  Crown  land,  and  to  excavate  and  lay  their  rateable, 
pipes  therefrom,  they  agreeing  to  supply  with  water  the  acyoining 
p^ace  at  reasonable  rates. 

The  Court  held,  that  the  company  were  rateable  as  occupiers  of 
the  reservoir  and  land  below  the  suriface  with  their  pipes,  although 
the  ranger  might  be  rated  for  the  occupation  of  the  herbage  only. 


23.  Setjeanii  Inn*. 


*  The  oocupien  of  bousea  in  Serjeants'  Inn,  Fleet-street,  are  not  liable  to 
poor's  rates  to  the  parish  of  St.  Dunstan  in  the  West.  {Kingw,  Butierworih,  T.  T. 
1826,  N.  P.,  2  C.  &  P.  391). 
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24.  Stock  in  Trade. 

Regina  v.  LuMSDAiNE,  £.  T.  1839.  Q.  B.  10  Jd.  f  E.  157, 
S.  C.  2  P.  ^  D.  219.— S.  P.  Regina  r.  Bridgeiwatsr,E.T. 
1839.  Q.B.     2P.  ^2).  586. 

The  6  &  7  On  an  appeal  against  a  poor  rate— 

WUl.  4,  c.  96,        The  Court  held  the  6&7  Will.  4,  c.  96,  did  not  operate  as  a 

8^k*ii  toSf '  '^P®*^  ^^  *^®  ^^  ^^'^•'  ^  ■*  '°  exempt  stock  in  trade  from  Uability 

to  be  rated  to  the  relief  of  the  poor. 


25.  Tithee. 


Rex  v.  Great  Hambleton,  T.  T.  1833.  K.  B.    1  Jd.  ^  E.  145. 

Before  6  &  7  A  LOCAL  inclosure  act  provided  that  the  tithes  should  be  held  in 

WilL  4,  tithes     fee  by  a  landowner,  and  that  all  his  lands  should  be  charged  with 
^bte '*^''*'*'     an  annual    payment    to    the  vicar,  who  had  before   enjoyed  the 

vicarial  tithes,  and  which  he  was  to  receive  in  lieu  of  all  vicarial 

dues. 
The  Court  held,  that  the  tithes  not  being  extinguished,  the  vicar 

was  not  rateable  in  respect  of  such  annual  payment. 


Regina  v.  Capet^  T.  T.  1840.  Q.  B.    4  P.  ^  D.  87,  recognizing 
Rex  9.  JoDDRELL,  M.  T.  1830,  K.  B.     1  ^.  ^  Ad.  403. 

Under  the  6  &  The  vicar,  who  received  600/.  a  year  as  a  composition  for  small 
7  Will.  4,  they  tithes,  out  of  which  he  paid  82/.  15*.  for  tenant's  rates  and  eccle- 
arc  rateable.       siastical  dues,  was  rated  on  540/.  as  being  the  sum  which  the  said 

tithes  might  reasonably  be  expected  to  let  from  year  to  year,  free  of 
all  tenant's  rates  and  taxes,  and  deducting  from  such  rent  the  amount 
of  the  ecclesiastical  dues. 

The  Court  held,  that  the  rate  followed  the  directions  of  6  &  7 
Will.  4,  c.  96,  s.  1,  which  apply  to  tithes  as  well  as  lands,  and  that 
it  conld  not  be  objected  to  on  the  ground  that  it  was  unequal,  be- 
cause the  rent  so  estimated,  on  which  the  occupiers  were  rated,  bore 
a  smaller  proportion  to  the  profits  of  the  land  than  the  sum  at  which 
the  vicar  was  rated  bore  to  the  yearly  value  of  his  tithes. 


Rex  v.  Wilson,  T.T.  1835.  K.  B.     5  iNT.  ^  Af.  119. 

The  leaseholder  One  parishioner,  for  the  settling  of  all  disputes,  took  a  lease  of  the 
of  tithes  is  lia-  whole  tithes,  rendering  a  certain  rent,  which,  by  arrangement  with 
ble  to  be  rated,  ^y^^  other  tithe  payers,  he  received  from  them. 

The  Court  held,  that  he  was  liable  to  be  rated  as  the  oocnpier  of 
the  tithes,  and  that  the  occupation  need  not  be  beneficial. 


Rex  v.  Joddrell,  T.  T.  1 830.  K.  B.     1  ^.  ^  Ad.  403. 
The  oom-rent         On  a  settlement  case,  it  appeared  that  a  com-  rent  was  given  in 

to  the  rac  -  jj^^  Court  held,  Ist^  that  in  rating,  tithe  being  an  outgoing,  the 
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coro«rent  paid  by  the -farmer  was  not  to  be  added  to  the  amount  of  rent;  but  the 
the  rack-rent  upon  which  he  was  rateable,  but  for  that  the  rector  rate  must  be 
was  to  be  assessed;  2ndly,  that  the  farmer  being  rated  for  the  rack-  ^^*;  uTentU 
rent  only,  which  was  the  landlord's  profit,  and  not  for  the  full  value  tied  to  the  de- 
of  the  land,  whilst  the  rector  was  rated  for  the  full  value  of  his  corn-   dactioaofland- 
rent,  the  rate  was  unequal;  3rdly,  that  the  rector  was  entitled  to  be  tax. 
allowed  a  deduction  in  respect  of  land-tax,  if  the  other  tenants  paid 
it,  without  being  allowed  it  from  the  landlords,  but  not  if  such 
allowance  was  made  to  them;  and  lastly,  that  the  rector  was  entitled 
to  deduct  for  ecclesiastical  dues,  which  were  a  charge  upon  the  rec-  * 

tory,  bat  not  for  performing  the  duties,  which  were  a  personal 
charge. 


26.  Tolls. 


Rex  0.  St.  Mart,  Leicester,  £.  T.  1817.  K.  B.     6  M.  $-  Selw. 

400. 

A  LOCAL  act  exempted  lands,  used  for  a  canal,  from  rates  in  re-  Tolls  per  se  are 
spect  of  the  value  increased  by  the  tolls —  no*  rateable. 

The  Court  held,  that  tolls  per  se  were  not  rateable,  but  only  in 
connexion  with  real  property;  the  lands  could  only  be  rated  with 
reference  to  the  adjoining  lands. 


Rex  v.  Aire  and  Calder  Navigation,  M.  T.  1832.  K.  B.  3  B. 

^  Ad.  533, 

The  ovmers  of  certain  mills  in  H.  were  under  a  canal  act  allowed  xoUs  at  a  mill 
to  take  certain  tolls  at  a  lock  in  the  navigation  in  a  different  town-  not  rateable; 
ship— 

The  Court  held,  that  they  were  not  rateable  in  H.  in  respect  of 
the  tolls  so  taken.  

Regina  p.  The  Blackfriars  Bridge  Company,  H.T.  1839. 
Q.  B.     9  Ad.  ^-  E.  828;   S.  C.  1  P.  ^  D.  603. 

By  a  local  act,  a  company  of  proprietors  were  empowered  to  build  but  the  tolls  of 
a  bridge  for  the  use  of  the  public,  and,  to  enable  them  to  do  so,  to  J^d^f  ^'^^^ 
raise  money  to  be  advanced  by  shares  among  themselves,  and  upon  f^[teable!^ 
mortgage  by  strangers;  they  were  to  take  tolls  as  soon  as  the  bridge 
was  open  to  the  public,  which  were  -to  be  applied  in  paving  the  interest 
on  the  debt,  and  the  surplus  in  paying  tne  shareholders,  to  the  ex- 
tent of  7\  per  cent,  on  their  shares.     The  excess  over  this  dividend 
was  to  be  applied  in  paying  off  the  shareholders,  and  when  they 
were  paid  off,  the  surplus  over  the  interest  of  the  mortgages  was  to 
be  funded  until  there  was  a  sufficient  accumulation  to  pay  off  the  mort- 
gage debt,  and  to  raise  a  small  sum  to  meet  the  annual  repairs; 
when  this  was  done  the  tolls  were  to  cease,  and  the  company  of  pro- 
prieton  were  to  become  trustees  to  the  public.     The  bridge  was 

built,  and  opened  to  the  public;  all  the  money  allowed  by  the  act  | 

was  raised,  but  a  sum,  greater  than  was  authorized  by  the  act,  was 

Tequired,  and  was  borrowed.     The  tolls  produced  1500/.  per  annum^  | 

and  were  applied  in  payment  of  the  interest  of  the  mortgage  and  in  | 
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reduction  of  the  second  debt,  bat  nothing  was  paid  to  the  shai^ 
holders. 

The  Court  held,  that  the  company  were  rateable  as  beneficial 
occupiers  of  this  bridge.  __ 

Reotma  v.  Marquib  of  Salisbury,  E.  T.  1838.  Q.  B.    3  i^.  ^ 

P.  476. 

The  owner  of  a  The  Marquis  of  Salisbury  was  rated  as  the  occupier  of  land, 
bndge,  if  only  described  in  the  rate  as  Ware-bridge,  which  is  a  wooden  structure 
rolTSriiaWe  to'  ^^^^  *^®  ^^®''  ^^**  partly  in  the  parish  of  Ware  and  partly  in 
be  rated  in  re-  ^^  parish  of  Great  Amwell.  It  rested  on  wooden  piles  driven 
Bpect  of  the  into  the  bed  of  the  river,  and  on  abutments  of  brickwork  on  the 
toUfl.  banks  attached  to  the  bridge;  there  was  a  stand  used  by  the  toll- 

collector,  which  was  in  the  parish  of  Great  Amwell.     The  wood- 
work and  frame  of  the  bridgis  had,  during  the  last  twenty  years, 
been  repaired  at  the  expense  of  the  Marquis,  by  whose  orders 
the  bed  of  the  riyer  had  been  excavated  for  the  purpose  of  such 
repairs.    He  had  repaired  the  planking  of  the  carriage-way,  but 
had  never  repaired  the  road  itself.     He  was  entitled  to  tott  from 
persons  carrying  goods  over  the  bridge,  under  a  grant  from  the 
Duchy  of  Lancaster,  in  the  reign  of  Charles  I.,  of  the  town  of  Hert* 
ford  and  other  possessions,  together  with  the  tolls,  called  traverse, 
to  be  taken  as  usually  accustomed — that  was,  for  every  cart  passing 
over  Ware-bridge.     In  an  inquisition,  taken  17  £dw.  2,  and  in  two 
ancient  ministers'  accounts  the  toll  was  described  as  toll  traverse 
of  the  bridge  of  Ware.    The  tolls  were  at  the  time  of  the  rate 
collected  by  a  person  for  one  Everett,  who  had  contracted  with  the 
Marquis  for  the  same,  by  a  parol  agreement  for  a  certain  sum,  half 
of  which  was  paid  down  at  the  time  of  the  contract,  and  the  rest, 
which  was  payable  by  monthly  instalments,  was  secured  by  a  war- 
rant of  attorney. 

The  Court  held,  first,  that  the  sessions  were  justified  in  treating 
the  Marquis  as  owner  of  the  land  on  which  the  bridge  stands,  and, 
therefore,  considering  the  tolls  to  be  tolls  traverse  paid  to  him  as  owner 
of  that  land;  secondly,  that  he  was  rightly  assessed  as  the  occupier, 
since  Everett,  not  holding  any  demise  of  the  land,  nor  any  valid  de- 
mise of  the  tolls,  could  only  be  looked  upon  as  collecting  them  for 
him;  thirdly,  that  as  part  of  the  land  by  which  the  tolls  were  earned 
was  in  the  parish  of  Ware,  the  assessment  in  that  pariah  was  right. 


Regina  !?.  Crease,  H.  T.  1840.  Q.  B.     11  Ad.  f  E.  677 \  S.  C. 

3  P.  ^  D.  434. 

Bat  the  lessee  The  appellant  being  the  lessee  for  the  residue  of  a  term  of  ninety- 
of  toll  is  not  nine  years,  created  in  1815,  of  all  the  toll  and  farm  of  tin  which 
ir'^^A  '"*^*"  should  be  gained,  arise,  or  be  due  in  the  several  places  in  the  lease 
pier*.  *  specified,  by  an  indenture  of  demise,  dated  September,  1815,  granted 

for  the  term  of  twenty-one  years  to  J.  B.  and  J.  T.  full  and  free 
liberty,  license,  and  authority  to  enter  upon  all  that  land  and  ground 
comprehended  within  certain  limits  (being  a  portion  of  that  of  which 

*  A  lessee  of  tolls  in  the  nature  of  toll  thorough  held  not  rateable  for  the 
tolls  to  the  poor,  the  lessee  not  being  an  inhabitant,  although  a  toll- house  in  the 
parish  was  used  for  the  convenience  of  collection.  (Rorv.  SMmder^^  B.  T«  1835, 
K.B.  1N.&M.459). 
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theappeDantwas  lessee),  with  full  power  and  liberty  to  break  and  open 
the  soil  and  ground,  and  to  drive  any  adits  or  levels,  and  to  sink 
any  shafts,  and  to  make  any  erections  or  buildings  for  digging  and 
searching  for  tin  and  tin-ore,  according  to  the  custom  of  tin-works; 
and  also  with  liberty  at  their  free  will  and  pleasure  to  take  and 
carry  away  the  same,  reserving  nevertheless  unto  the  appellant  the 
liberty,  from  time  to  time,  to  enter  and  inspect  the  workings  of  the 
mine,  and  to  take  up  any  adits  for  the  purpose  of  working  any  ad- 
joining mine,  and  to  keep  open,  repair,  and  use  the  same,  making 
reasonable  compensation  to  J.  T.  and  J.  R.  for  so  doing;  yielding, 
paying,  and  deducting  during  the  term,  to  the  appellant,  from  time 
to  time,  within  six  weeks  after  the  return  or  sale  of  every  parcel 
of  tin  or  tin-ore,  the  clear  sum  of  one  shilling  in  the  pound  on  the 
gross  value,  according  to  the  price  of  the  day,  &c.,  to  be  paid  clear 
and  free  from  all  returning  charges,  poor  rates  (if  any  should  be 
payable),  and  all  other  rates  and  deductions  whatsoever. 

The  Court  held,  that  the  appellant  was  not  liable  to  be  rated  in 
respect  of  this  toll  of  tin,  as  he  was  not  an  occupier,  but  received  a 
money  payment  in  the  nature  of  a  rent. 


27.  TaufwgPath. 

Bruce  v.  Willis,  H.  T.  1840.  Q.  B.  3  P.f  D.  220. 

By  an  act  of  Parliament,  certain  persons  were  authorized  to  make  a  navigation 
the  river  Avon  navigable  from  B.  to  H.,  and  for  that  purpose,  company,  who 
amongst  other  things,  to  make  new  cuts  and  locks,  first  giving  satis-  ^'^^  ^^^^tL 
hc^aoa  to  the  owners  of  the  lands  taken;  and  commissioners  were  ^le  hTrespect 
appointed  to  settle  what  satisfaction  every  owner  or  occupier  of  such  thereof, 
lands  should  have,  and  what  proportion  of  such  purchase-money 
and  satisfaction  every  person  having  a  particular  interest  in  the  pre* 
miaes  should  have  in  respect  of  his  interest;  and  were  empowered  to 
summon  juries,   to  assess  damages,  and  recompense  such  owners 
and  occupiers  for  their  respective  estates  and  interests;  and  the 
undertakers  were  authorized  to  take  certain  tolls.     By  a  second  act, 
redting^  amongst  other  things,  that  the  company  had  purchased 
lands  under  the  former  act,  the  proprietors  of  the  navigation  were 
anthorized  to  make  a  horse-towing  path,  and  for  that  purpose  to 
pnichaae  any  lands  necessary  for  the  same,  and  to  treat  with  the 
owners  for  damages  done  thereto;  and  commissioners  were  appointed 
with  the  same  powers  as  in  the  former  act.     It  appeared  that  inqui- 
sitions  had  been  taken  under  both  these  acts,  and  that  juries  had 
assessed,  by  way  of  damages,  sums  amounting  to  thirty  years*  pur- 
chase of  the  land  in  some  cases,  and  annual  payments  in  others,  for 
the  damage  to  be  done  by  making  a  new  cut  and  locks,  and  for  the 
towing  path. 

The  Court  held,  that  the  proprietors  of  the  narigation  were  liable 
to  be  rated  as  occupiers,  both  for  the  new  cut  and  locks,  and  also 
for  the  towing  path. 

28.  Turnpike  Road*. 

*  Tnistees  of  a  road  made  under  a  local  act,  although  beneficially  interested  in 
the  tolls,  held  exempt  from  rate  in  respect  thereof,  under  3  Geo.  4,  c.  126, 
»-  51).  (Rex  r.  Dover-9treet  Truatw9,  H.  T.  1836,  K.  B.,  1  N.  &P.  157). 
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29.  Underwood, 

Regina  v.  Narberth,  H.  T.  1839*  Q.  B.     9  A.  ^E.  815;  S.  C. 

1  P.  ^  D.  590. 

Whether  nn-  Shoots  growing  from  the  roots  of  oaks  cut  down,  and  which 

derwoocUarcor  were  regularly  weeded,  and,  after  fifty  years'  growth,  cut  regularly 
not  rateable,  foj.  firewood,  the  sessions  had  decided  not  to  be  saleable  as  under- 
themode'^of'*  ^ood,  and  the  Court  refused  to  disturb  the  decision:  whether  such 
growing  and  &i'e  to  be  deemed  within  the  stat.  43  Eliz.  c.  2,  must  depend  on 
cutting.  the  mode  of  treatment  by  the  owner  and  the  limits  of  the  period 

in  cuttings,  and  which  are  facts  entirely  for  the  decision  of  the 

sessions. 


30.  Unions  and  Workhouses.  • 

Regina v.WallingfordUnion,  T.T.  1839.  Q.B.   2  P.  ^D.  226. 

Union  work-         TwE  guardians  of  a  union,  formed  under  the  Poor  Law  Amend- 

houses  are  rate-  ment  Act,  erected  a  union  workhouse — 

■**^®-  The  Court  held  them  rateable  to  the  relief  of  the  poor  of  one  of 

the  parishes  of  the  union  in  respect  of  the  workhouse  situate  in 

that  parish. 


Bristol,  (Governors, &c.)r. Wait,  E.T.  1836.  K.B.  GN.^M. 

383;  S.C.bAd.l^EA. 

And  poor-  The  oYcrseers  of  parish  A.  took  certain  houses  and  buildings 

houses  out  of     situate  in  parish  B.  for  the  purposes  of  the  poor  of  parish  A.,  and 
the  parish  rate-  ^j^^  buildings  were  exclusively  occupied  by  the  poor  of  that  parish, 

who  were  employed  in  a  manufactory  which  brought  no  actual  pro- 
fits to  the  parish  of  A. 

The  Court  held,  1st,  that  the  purpose  for  which  the  premises 
were  used  did  not  exempt  the  overseers  of  A.  from  being  rateable 
in  respect  of  the  occupation  of  the  premises  situate  in  parish  B. ; 
and,  2ndly,  that,  as  the  premises  were  such  as  to  be  capable  of  a 
beneficial  occupation,  the  fact  of  the  occupation  not  being  profitable 
to  the  parish  was  immaterial. 


(c)  Of  the  abandonment  of  the  rate. 

Rex  v.  Justices  of  Cambridge,  M.  T.  1834.  K.  B.     4N.  ^  M. 

238;  S.C.2  Ad.  ^E.  370. 

The  parish  offi-       After  allowance  and  publication,  and  notice  of  appeal  g;iveD,  the 
cers  cannot        parish  officers  gave  notice  of  intention  to  abandon  the  rate,  but 
abuidon  the       refiised  to  pay  the  costs  of  the  appellant  then  incurred. 
"^  "  The  Court  held,  that  the  appeal  having  been  entered  in  pursuance 

of  notice,  the  sessions  had  jurisdiction,  and  were  bound  to  quash  the 
rate  if  the  reasons  assigned  by  the  appellant  were  sufficient;  and  the 
Court  would  compel  them  by  mandamus. 


rate. 
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{d)  Of  reducing  the  rate. 

Kex  9.  Justices  of  Yorkshire,  M.  T.  1832.  K.  B.     \  N.  ^ 

M.  108;  S.  C.4B.^  Ad.  342. 

Under  the  4 1  Geo.  3,  c.  23,  s.  8,  the  application  to  order  the  An  applicatioa 

repayment  of  rates  reduced  by  the  court  of  quarter  sessions —  to  reduce  must 

The  Court  held  could  only  be  made  to  the  same  sessions  at  which  ^^  "****  *'  ^® 

the  rate  is  amended  and  recorded,  after  which  the  jurisdiction  "*"®  **^***°"' 
expires;  and  they  therefore  refused  a  mandamus. 


(e)  Of  quashing  the  rate. 

Rex  9.  Inhabitants  of  Bromyard,  E.  T.  1828.  K.  B.     8  ^.  ^ 

C.  240;  S.  C.  2  If.  ^  %.  280. 

On  motion  to  quash  an  order  of  sessions —  The  rate  must 

The  Court  held,  that  it  ought  to  appear  on  the  face  of  the  rate,  shew  in  respect 
in  respect  of  what  property  the  assessment  is  made  on  each  indi-  ^^  what  pro- 
▼idaal  charged  in  the  rate,  and  the  omission  would  be  a  sufficient  P^'^^twmadc. 
ground  for  quashing  the  rate;  but,  where  the  notice  of  appeal  did 
not  state  such  as  one  of  the  grounds  of  appeal,   that  the   court 
of  quarter  sessions  had  no  jurisdiction  to  quash  the  rate  for  the 
defect,  though  apparent  on  the  face  of  it. 


(J)  Of  the  manner  of  compelling  payment  of. 
1 .  By  Action.     See  also,  post,  tit.  Replevin. 

Priestly  v.  Watson,  M.  T.  1834.  Ex.    4  Tyrw.  916. 

An  appeal  was  entered  against  an  increased  assessment,  but  before  No  action  will 

notice  given  to  the  overseers  they  distrained,  and  the  rate  was  paid  lie  for  distrain- 

nnder  a  protest;  the  rate  was  afterwards  reduced  by  the  sessions,  ^^^^  *  poor 

upon  a  recommendation  of  the  Court  of  Bang's  Bench.     Upon  the  Soeof  a^eia*^ 

case  being  sent  back,  an  action  being  brought  against  the  overseers,  had  been 

who  levied  the  distress,  to  recover  the  surplus —  given*. 

The  Court  held,  that  no  notice  of  the  appeal  having  been  given, 
ts  required  by  4 1  Geo.  3,  c.  23,  s.  2,  the  action  was  not  maintainable. 


2.  By  BUtrees. 

SiBBALD  V.  Roderick,  M.  T.  1839.    Q.  B.     11  Ad.  ^  ^.38; 

S.  C.  3  P.  ^  D.  106. 

In  replevin,  it  appeared  that  the  plaintiff  was  occupier  of  tithes  if  void  as  to 

io  the  parish,  and  the  defendants  distrained  his  cattle  under  a  war-  part  void  alto- 
gether. 

^  Wliore  the  plaintiff  in  replevin  on  a  distress  for  poor  rates  failed  to  proceed 
^ith  his  writ :— Held,  that,  under  the  43  Eliz.  c.  2,  s.  19,  the  broker's  charges 
woe  tiie  only  damages  incurred  in  respect  of  which  the  defendant  was  entitled  to 
trebie  damages.  (iVeimaii  v.  Bamardf  H.  T.  1834,  C.  P.,  10  Bing.  274  ;  S.  C. 
3M.&Scutt,748). 
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rant,  stating  that  the  plaintiff  was  duly  rated  and  assessed  in  and 
by  certain  rates  and  assessments  made,  assessed,  allowed,  and  pub- 
lished according  to  the  statute,  in  the  sum  of  40/.  6s.  8d.  Demand 
and  refusal  to  pay.  Several  rates  were  put  and  their  allowance 
proved;  but  it  appeared  that  some  of  them  had  not  been  published 
on  the  Sunday  next  after  the  allowance.  The  jury  found  for  the 
plaintiff.  It  was  contended  for  the  plaintiff  that  the  warrant  was 
bad  altogether,  some  of  the  rates  being  defective.  (Hurrell  v,Wink, 
8  Taunt.  Rep.  359). 

The  Court  took  time  to  consider,  and  entertaining  the  same  opin- 
ion refused  the  rule,  on  the  ground  that  there  had  been  no  pub- 
lication in  purauanoe  of  the  act,  and  therefore  the  rates  were  nullities. 


Where  a  de- 
mand is  to  be 
made,  service 
on  the  cliair- 
man  of  a  com- 
pany is  suf- 
ficient. 


CoRTiB  9.  Kent  Waterworks  Company,  T.  T.  1827.    K.  B. 

7  B.^C.  314. 

By  a  local  statnte,  a  personal  demand  for  the  payment  of  a  poor- 
rate  was  required  to  be  made  upon  the  parties  to  whom  it  applied, 
or  a  demand  in  writing  to  be  lefi  at  their  last  usual  place  of  abode, 
or  upon  the  premises  charged. 

The  Court  thought  that  a  written  demand,  served  by  the  collector 
upon  the  chainnan  of  a  company  at  a  general  meetiDg  of  the  pro- 
prietora,  was  sufficient.  


CoRTis  V.  Kent  Waterworks  Company,  T.  T.  1827-    K.  B. 

7  B.^C.  314. 

If  the  overseers  JUSTICES  at  sessions  were  empowered  to  assess  a  special  rate 
have  not  the  upon  the  parishes  and  townships  within  the  coimty,  **  the  oterseer 
^^'tfi^th*^*  and  oTerseen  of  each  parish,  &c.  being  authorized  to  lery  such 
cannot  distil.  ^^  ^  ^^^^  manner  and  by  such  ways  and  means  as  any  poor-rate  is 

now  by  law  collected." 

The  Court  held,  that  commissionera  inrested  by  a  parochial  act 
with  the  sole  power  of  making  and  collecting  rates,  although  the 
office  of  overseer  was  still  continued,  were  the  proper  persons  to 
raise  such  special  rate  within  the  parish  for  which  they  acted. 


Cotton  v.  Kadwell,  M.  T.  1833.    K.  B.    2  N.  1^-  M.  399. 

Under  distress        At  the  time  of  executing  a  warrant  of  distress  for  a  poor-rate,  the 
the  constable      party  tendered  the  amount  of  the  rate  but  refused  to  pay  the  costs, 
dcred'taS^the  "*^  ^^®  defendant,  the  constable,  aOerwards  leyied  for  the  rate, 
amount  of  the         "^^^  Court  held  the  distress  illegal;  and  that  no  previous  de- 
rate, mand  and  refusal  of  a  copy  of  the  warrant  was  necessary,  there 

being  no  remedy  even  against  the  magistrates. 


Kay  v.  Grates,  H.  T.  1831.  C.  P.   7  Bing.  312;  S.  C.  5  M.^P. 

140. 

If  the  officer  The  defendant  (a  constable)  seized  under  a  warrant  of  distress 

taka  priTileged  for  poor  rates  goods  that  were  already  in  the  custody  of  the  landlord 

witSn  2/gco     ®^        premises  under  a  distress  for  rent. 

2,  c.  44.        *        ^^®  Court  held,  that  he  was  not  within  the  protection  of  the  6th 

section  of  the  24  Geo.  2,  c.  44,  and  consequently,  that  a  demand  of 
a  copy  of  the  warrant  was  not  necessary  to  enable  the  landlord  to 
maintain  trespass. 
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3.  By  Mandamus, 

Rex  9.  Justices  of  Sussex,  H.  T.  1834.  K.  B.  3N.^  M.  263. 

On  motion  for  a  mandamus — 

Per  Dennuin,  C.  J. — ^The  Court  has  always  been  unwilling  to  if  legal  will  be 

compel  ma^trates  by  mandamus  to  issue  their  warrant  to  levy  a  enforced  by 

poor-rate;  if,  however,  it  be  perfectly  clear  that  the  rate  is  due  and  "nandamus. 
legal,  this  Court  cannot  with  propriety  refuse  to  interfere.  ^ 


Eex  9.  Justices  of  Bucks,  T.  T.  1834.    K.  B.    3  N.  ^  M.  68. 

On  motion  for  a  mandamus,  it  being  doubtful  whether  the  land-  Bat  no  man- 
lord  taking  possession  of  a  grass  farm  by  his  servant,  upon  the  ^*°l^|^ 
tenant  quitting,  had  such  a  beneficial  occupation  as  to  be  liable  to  u^^^t^,^ 
berated — 

The  Court  refused  a  mandamus  to  the  justices  to  issue  their  war- 
rant to  levy  the  rate,  which  might  subject  them  to  the  risk  of  an 
action  if  the  rate  should  turn  out  to  be  bad. 


ftsx  «.  Justices  of  Bucks,  £.  T.  1837.  K.  B.     \  N.^  P.  503. 

A  local  act  for  rebuilding  a  church  empowered  the  trustees  to  A  mandamui 
make  a  rate  on  the  houses,  &c.  and  hereditaments  <*  rated  or  rate-  li«  to  compel 
able  to  the  poor.*'  *  ^*«"- 

The  Court  held,  that  tithes  were  rateable,  and  beii^  clearly  so, 
a  mandamus  lay  to  justices  to  compel  the  issuing  a  distress  warrant 
against  a  tithe  occupier  refusing  to  pay  the  rate. 


(^)  Of  the  collector*. 


Vm.  RELATIVE  TO  THE  RELIEVING  AND  ORDERING 

OF. 

Bastock  9.  RiDOWAT,  E.  T.  1827.    K.  B.    6  J9.  ^  C.  496. 

On  a  question  of  settlement,  nothing  appeared  to  shew  that  ham-  There  b  no 
leta,  which  had  separated  by  mutual  agreement  so  recently  as  1 753,  presumption 
ea^Xdi  not  have  the  full  benefit  of  the  statute  of  Elizabeth.  gbwa^*** 

The  Court  would  not  presume  that  they  had  been  legally  separated  \^^\j  s^^Jrt 
for  the  purpose  of  maintaining  their  own  poor.  their  own  poor. 


Rex  p.  Colckston,  T.  T.  1830.  K.  B.     1  ^.  ^  Ad.  25. 

On  a  settlement  case —  The  sessions 

The  Court  held,  that  if  there  be  evidence  on  one  side,  and  the  must  act  upon 

Ksaions  act  upon  what  is  not  evidence  on  the  other,  the  Court  will  ^^^  '^  ^^- 


dence. 


*  An  extra  ooQector  of  poor-nttes,  paid  by  a  per-centage  on  his  collection, 
hdd  to  be  a  servant  or  derk  within  the  39  Greo.  3,  c.  85  ;  and  where  the  aver- 
>Kot  was,  that  he  received  11«.  on  account  of  his  employers,  &c,  held  not  to 
he  rapported  by  evidence  of  his  having  received  a  one  pound  note»  and  given 
9t*  in  dttQge}  the  statute  in  that  instance,  not  applying.  {Re*  v.  Wwrd^  1818, 
N.  P.,  1  Gow.  Ifi9). 


'J 
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adjudicate  where  the  sessions  acted  upon  continued  relief  generallj, 
as  establishing  a  settlement.  The  Court  quashed  the  order;  and 
held,  that  relief  by  binding  out  a  child  apprentice,  does  not  carry 
the  effect  of  relief  farther.        

Rex  v.  Inhabitants  op  Yarwell,  T.  T.  1829.  K.  B.    9  B.  ^ 

C.  894. 

Frequent  relief  The  respondents  relied  only  on  evidence  of  frequent  relief  given 
is  not  evidence  by  the  appellant  parish  to  the  pauper,  whilst  residing  in  the  re- 
of  a  Bcttlemcnt.  gpondent  parish.     The  sessions,  nevertheless,  quashed  the  order. 

The  Court,  holding  that  the  sessions  not  being  bound  to  act 
merely  on  such  primd  facie  evidence  of  settlement,  refused  to  dis- 
turb the  decision. 


Rex  V,  Inhabitants  of  Maulden,  £.  T.  1828.  K.  B.     8  B.^ 

C.  78;  S.  C.  2  3f.  ^  Ry.  146. 

An  order  of  relief  in  respect  of  a  lunatic  pauper,  under  5  Geo.  4, 

c.  71,  reciting  that  the  justices  **  having  adjudged"  the  legal  place 

of  settlement,  &c.,  and  directing  the  payment  of  certain  sums  from 

ET^a^t!*  a  previous  day  to  the  date  of  making  the  order;  the  appellant 

treating  the  order  by  their  notice  of  appeal  as  an  order  of  settlement, 
and  the  Court,  therefore,  assuming  no  other  order  to  have  been 
made: — Held,  1st,  that  they  would  understand  the  words  "  having 
adjudged"  as  being  used  in  the  sense  "  do  adjudge; "  and  2ndly, 
that,  although  part  of  the  order  was  bad  as  to  the  retrospective  pay- 
ments, the  justices  having  no  power  to  make  such,  yet  that  the 
order  was  good  as  to  the  residue. 


An  order  for 
relief  may  be 
good  as  to 
part  an( 
to  part. 


An  Older  may 
be  made  on  the 
grandfather*. 


Rex  o.  Cornish,  £.  T.  1831.  K.  B.     2  B.  ^  Ad.  498. 

On  motion  to  quash  an  order  for  relief — 

The  Court  held,  1st,  that  under  the  43  Eliz.  c.  2,  justices  have  a 
discretion  whether  they  will  make  an  order  upon  the  grandfather 
rather  than  on  the  father  of  a  poor  impotent  person;  but  2ndlv» 
whether  they  have  such  a  discretion  or  not,  an  order  which  is  made 
upon  the  grandfather  need  not  state,  upon  the  face  of  it,  that  the 
father  is  dead,  or  unable  to  support  the  pauper. 


The  pariah  in 
which  an  acci- 
dent happens 
is  liable, 
though  the  of- 
ficers refuse  an 
asylum  to  the 
pauper,  who  is 
taken  to  an- 
other pari^. 


ToMLiNSON  f>.  Bentall,  T.  T.  1826.  K.  B.    5  ^.  ^  C.  738; 

S.  C.  8  D.  f  R.  493. 

A  PAUPER  met  with  an  accident  in  the  parish  of  H.^  adjoining 
that  of  her  settlement,  which  entirely  incapacitated  her  from  going 
home;  and  after  being  carried  about,  and  refused  an  asylum  by 
the  officers  of  H.,  the  parish  where  it  happened,  was  forced  to  be 
taken  home  to  M.: — Held,  that  having  been  entitled  to  attendance 
and  surgical  relief  in  H.,  but  having  received  it  in  M.  hy  the 
wrongful  conduct  of  the  parish  officers  in  H.,  it  was  the  same  as 
if  the  officers  of  H.  had  stood  by  and  directed  the  attendauce  of  the 
surgeon  in  H.,  and  were  liable  to  pay  his  bill. 

*  Where  then  is  no  legal  obligation  to  take  care  of  and  maintain  anciflier,  as 
in  the  case  of  brothers,  held,  that  no  indictment  could  be  maintained  for  irere 
non-feasance,  as  negligence  in  providing  proper  custody  and  maintenance  of  an 
idiot  brother.     {JUs  v.  Smith,  1826,  N.  P.,  2  C.  &  P.  449). 


(  . 
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Rex  r.  Oldland,  E.  T.  1836.  K..B.    6  N.  ^  M.  529;  S.  C, 

4  Ad.  f  E.  929. 

A  PAUPSR  residing  in  a  parish,  in  the  course  of  his  employment  a  panper,  who 
there  met  with  an  accident,  and  in  consequence  received  relief  from  comes  animo 
the  parish  in  which  he  was  so  resident.  morandi,  and 

llie  Coort  held,  that  be  could  not  be  considered  as  casual  poor,  ^^l^jl^'^^^t 
bat  that  he  was  a  person  coming  to  settle  within  the  statute  of  casual  poor. 
Ckr.  2,  and  removable  in  the  eye  of  the  law: — Held,  also,  that  the 
ooDseqaences  of  the  accident  were  an  infirmity  within  the  stat. 
35  Geo.  3,  c.  101,  so  as  to  give  a  power  to  the  justices  to  make  an 
order  of  suspension,  and  to  direct  the  expenses  of  the  pauper's 
maintenance  during  the  suspension  to  be  paid  by  the  parish  to 
which  the  pauper  was  removable. 


Bxx  9.  Poor  Law  Commissioners,  T.  T.  1836.  K.  B.     1  JV.  ^ 

P.  37 !• 

Under  4  &  5  Will.  4,  c.  76,  ss.  38,  39 —  Under  4  &  5 

The  Court  held,  that  the  poor  law  commissioners  hav6  not  juris-  Will.  4,  poor 

diction  to  make  an  order  for  the  election  of  a  board  of  guardians  in  l^w  oommis- 

■ingle  parishes,  where  the  administration  of  the  poor  law  is  already  "J^^*"  *^h°* 

Tested  by  a  load  act  in  a  board  of  directors.  managed  by  a  ^ 

-  local  act. 

Bex  r.  Justices  of  North  Riding  of  Yorkshire,  H.  T.  1837. 

K.  B.    2N.^  P.  103. 

The  notice,  under  4  &  5  Will.  4,  c.  76,  s.  73,  of  an  application  for  Under  4  &  5 

an  order  of  maintenance  of  a  bastard  child,  signed  by  overseers  of  a  "Will.  4,  as  to 

township,  but  not  by  its  own  church  officers  (chapelwardens) —  bastards,  the 

Hie  Court  held  sufficient;   and  query,  if  necessary  for  all  the  der^of  m Jnte- " 

OTerseers  to  sign  it  I  nance,  signed 

bj  the  o?er- 

Chappbll  v.  Poles,  T.  T.  1837.  Ex.     2  M.  ^  W.  867.  lecm,  suffident. 

The  putative  father  of  a  bastard  child  paid  a  sum  to  the  defend-  The  overseers 

ants,  bemg  then  parish  officers,  in  exoneration  of  all  claim,  and  the  cannot  take  a 

child  dying  before  the  year  expired,  they  paid  over  the  balance  not  ^^^t^JJ^^^^lf 

expended  to  their  successors.  a  bastard. 

The  Court  held,  that  the  money  paid,  being  on  a  transaction  ori- 
ginaUy  il]^;al  and  void,  was  from  the  first  money  in  the  hands  of 
the  defendants  had  and  received  to  the  use  of  the  plaintiff,  and  he 
vas  entitled  to  recover  it  back  from  them. 


IX.  RELATIVE  TO  THE  TREATMENT  OF  THE  POOR*. 


*  If  parish  ofioers  cut  off  the  hair  of  a  pauper  in  the  poor-house  by  foree,  and 
*S*>Bit  the  will  of  such  panper,  this  is  an  assault;  and  if  it  be  done  as  matter  of 
<^^nMon,  and  not  with  a  view  to  cleanliness,  that  will  be  an  anravation,  and 
SO  to  increase  the  damages,  {^rdt  v.  Skinner,  1830,  N.  P.,  4  C.  &  P.  239). 

^OL.  v.  P 
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$ott  Uttts* 


Hull  Dock  Company  v.  Priestly,  M.  T.  1832.  K.  B.    1  iST.  f 

AT.  85;  S.C.  AB.  ^  Ad.  178. 

VeMcU  pro-  IJpoN  the  construction  of  the  14  Geo.  3,  c.  56,  (Hall  Dock 


^ikbl^tT'^  Company  Act)— 


areuabie  to  rpj^^  ^^  j^^j^^  ^^^^  Yessd^  Uking  in  the  whole  or  part  of  their 

cai^  at  Groole,  and  proceeding  to  Hull,  are  liable  to  the  tonnage 
duty  of  2d,;  but,  that  vessels  proceeding  from  Leeds,  above  Goole, 
and  passing  only  through  the  basin,  the  entrance  into  the  port  of 
Ooole,  are  not  liable  to  any  duty. 


Hull  Dock  Company  v.  Browne,  H.  T.  1831.  K.  B.   2  B.  ^Ad, 

43. 

Bat  the  Hull  IJpoN  the  construction  of  14  Geo.  3,  c.  56,  (Hull  Dock  Com- 

Dock  Act  does   pany  Act) — 

°^P'y.**»  ^  ITie  Court  held,  that  the  "  port  of  Kingston-upon-Hull"  is  not 
places  i^^at  ^  ^  taken  as  extending  to  subject  to  dock  duties  ▼essela  going 
the  dock.  into  the  Humber  to  places  which,  as  to  local  description,  are  with- 

out the  port  of  HuU,  according  to  the  popular  sense  of  the  term, 
as  Goole  in  the  river  Ouse,  falling  into  the  Humber. 


Carter  9.  Holmes,  E.  T.  1831.  K.  B.    2  B.  ^Ad.  592. 

Predons  metals  An  act  of  Parliament  authorized  duties  according  to  a  schedule, 
not  within  the  ^  The  schedule,  under  the  head  "  metals,*'  specified  cast-metal,  copper, 
as'to'd™***^'"   ^™^»  pewter,  and  tin,  authorizing  a  certain  duty  upon  each,  and 

then  a  certain  duty  upon  *'  all  other  metals  not  enumerated." 
The  Court  held,  that  the  latter  words  meant  all  other  metals 

ejusdem  generis,  and  that  they  did  not  include  gold  and  silyer. 


^session.     See  tits.  TrapoM— Trover. 


possessors  Jetton.  See  tits.  Nuisance— TVesptM—TVaver. 


See  also  ante,  tit.  Amendment. 


Paddon  v.  Bartlbit,  M.  T.  1834.  K.  B.     4  i\r.  ^  Jfcf.  321. 


If  there  be  In  debt  for  £ — ,  (20  years'  rent,  by  deed),  the  defendant  pleaded, 

tfareeist!iet,aBd   l8t,non  est  factum;  2ndly,  that  no  cause  of  action  accrued  within  aix 

*  See  Ponn,  Reg.  Gen.  4  WiU.  4.  By  Rule  E.  T.  2  Mill.  4,  0,  P.,  it  U 
ordered,  that  after  the  posteas  have  been  left  with  the  clerk  of  the  judjnnents, 
conformably  with  the  Rule  made  in  T.  T.  13  Geo.  2,  it  shall  be  lawful  for  the 
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jun;  and,  3rdly,  as  to  £—,  part  of  the  rent  for ,  ending  on  2nd  the  defendant 

Pebnuuy,  1833,  that  the  defendant,  on  the  30th  June,  1815,  as-  he^jJ^^titlSto 
signed  all  his  estate  and  interest  to  certain  persons,  and  no  part  of  ^ j^^  postea. 
the  kst-mentioned  sum  hecame  due  from  defendant  to  the  plaintiff. 
The  plaintiff  obtained  a  verdict  on  the  1st  and  2nd  issues,  and  the 
defendant  on  the  third. 

The  Court  held,  that  the  defendant  was  entitled  to  the  postea, 
hsTing  established  a  defence.  

Johnson  v.  Hamilton,  H.  T.  1836.  Ex.    4  D.  P.  C.  762;  S.  G. 

IM.^JF.  149;  S.  C.  1  T.  ^  G.  45. 

Upon  an  application  to  retain  the  postea,  the  affidavits  stated  On  motion  the 
hdB  raising  only  a  strong  probability  that  the  plaintiff  was  dead  C<>"5*  ^^  ^^ 
before  the  trial —  J^***    *  P®*" 

The  Coort  refused  to  interfere,  leaving  the  defendant  to  avail 
himself  of  the  objection  by  ^rit  of  error. 


RiCHA&iMBON  «.  Mellish,  M.  T.  1825.  C.  P.   3  Binff.  334;  S.  C. 

346. 

Upon  a  general  verdict  to  a  declaration,  of  which  several  counts  The  postea  may 

were  bad he  amended  by 

The  Court  permitted  the  postea  to  be  amended  by  reference  to  ^^^  ^^^^  * 
the  Judge's  notes,  by  entering  the  verdict  on  the  first  count  only,   ^f^^^  judgment 
after  aigument  in  error  in  K.  B.;  and  said,  that  a  transcript  only   in  error, 
of  the  record  being  in  fact  removed  into  the  K.  B.,  it  could  amend 
the  judgment  roll  by  the  postea,  after  judgment  in  error  in  K.  B. ; 
and  the  record  being  defective,  the  course  would  be  for  the  defendant 
in  error  to  allege  diminution,  and  the  court  of  error  would  cause  the 
actnal  record  to  be  brought  before  them  by  writ  of  certiorari;  or  the 
Court  below  would  certify  to  the  Court  of  error  the  amendment 
which  had  been  made. 


^onU^wnt  I9itts*. 


Hammond  v.  Hooley,  T.  T.  1834.  C.  P.     1  Binp.  If.  8.  131. 

Bt  the  4  Geo.  4,  c.  62,  an  option  is  given  to  the  party  charged  Theialsenesiof 

with  the  duty  either  to  pay  one-fifth  of  the  whole  sum  earned,  or  ^  retnm  as  to 

U.  9d.  for  each  horse  let.     In  this  case  it  was  dear,  from  the  form  duVmuit  bT 

of  the  return,  that  he  did  not  intend  to  be  charged  with  the  U,  9d,,  shewnby  the 

cMes  of  the  jadgments  to  permit  the  same  to  be  taken  ont  of  the  office  for  the 
fvrpom  of  being;  prodnoed  to  the  sealer  of  the  writs,  in  order  to  obtain  a  writ  of 
esecotiofi.  And  it  is  thereby  ordered  that  the  attorney,  or  agent,  who  procures 
sodk  poateas  from  the  office  of  the  clerk  of  the  jadgments,  shall  cause  the  same  to 
he  letomed  again  to  tiie  same  office  daring  the  office  hours  of  tliat  day. 

*  Wkere  the  collector  of  the  post-horse  dnties,  alleging  that  horses  had  been 
let  oat  by  the  pixisecator  without  paying  the  duty,  demanded  a  sum  of  money 
under  titreat  of  Exchequer  process,  and  ttte  party  gave  him  a  note  for  5/.,  which 
was  afterwards  paid,  and  the  defendant  handed  it  oyer  to  his  principal: — Held,, 
to  amoanl  to  the  offence  of  extortion.  (Rex  t.  ffigaimi,  1830,  N.  P.,  4  C.  &  P. 
247). 
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paitjfeekmg      ^^^  there  appeared  every  reason  to  suppose  that  the  one-fifth  was 
to  impeach  it.     trolj  stated,  although  the  amount  earned  was  omitted. 

The  Court  held,  that  the  onus  of  falsifying  the  return  lay  on  the 

party  seeking  to  recover  the  penalties,  because  he  had  the  power  of 

compelling  the  return  to  be  verified  by  oath. 


^St  Obit  3001018*. 


'^otiuettuti. 


Meircllbs  v.  Banning,  T.  T.  1831.  K.  B.     2  B.  ^  Ad.  909. 

Asiigneea  may  Ijtf  debt  for  penalties  under  9  Anne,  c.  10,  s.  40,  against  a  post- 
draiaiidthe  master  for  having  wittingly,  willingly,  and  knowingly  detained 
ten  from  a  letters,  it  appeared  that  the  party  to  whom  thev  were  addressed 
pottmaater.  having  become  bankrupt,  the  assignees  had  demanded,  and  the  post- 
master, according  to  the  practice  of  the  office,  and  believing  them 
to  be  entitled  to  receive  them,  had  delivered  them  np — 

The  Court  held,  that  the  words  willingly  &c.  must  be  taken  to 
denote  acts  done  with  a  conscious  mind  that  the  party  was  doing 
wrong,  and  that  the  act  did  not  applv  where  the  letters  were  de- 
livered to  a  person  churning  under  a  colour  of  title. 


Abbey  v.  Lill,  H.  T.  1829.  C.  P.     5  Bing.  299. 

It  aeema  a  per*  A  DATB  of  a  letter  varying  from  the  post-mark,  it  was  objected 
ion  not  con-  that  the  post-mark  could  only  be  proved  to  be  genuine  by  calling 
neeted  with  the  ^^^  person  from  the  Post-office  who  impressed  the  letter;  on  which 
^w^^pISu  *^®  ^^^^  offered  to  stey  the  cause  till  the  arrival  of  such  clerk; 
mark^.    ^^   ^^^  ^^  J^'J  ^^und  that  the  post-mark  was  genuine  without  his  being 

called. 

The  Court  refused  to  disturb  the  verdict,  intimating  an  opinion 

that  any  other  person  might  prove  it. 

*  See  Murray  v  Barl  of  Stair,  T.  T.  1823,  K.  B.,  2  B.  &  C.  82 ;  S.  C.  3  D. 
&  R.  278;  Wordell  t.  Fermor,  2  Campb.  282;  LoMhrngitm  ▼.  Waller,  1  H. 
Bl.  94). 

t  If  a  postmaater  has  agreed  to  ddiTer  letters  in  a  particular  mode,  and  bj 
miatake  does  not  deUyer  one  for  two  dajs,  that  letter  containing  a  returned  Mil, 
he  is  not  liable  in  damages  for  the  amount  of  the  bill,  if  the  plaintiff  could  give 
notice  of  dishonour  in  time  if  he  sent  a  special  meaaenger,  though  too  late  to  do 
ao by  post.  {Nordemir.  Dalion,  1824,  N.  P.,  1  C.  &  P.  181).  8.  waa  employed 
by  a  postmiatress  to  carry  letters  from  Dursley  to  Berkeley,  at  a  weekly  aalary 
paid  him  by  the  postmiatress,  but  which  was  repaid  to  her  by  the  Post-office : — 
Held,  that  S.  was  a  person  employed  by  the  Post-office,  within  the  statute  52  Geo. 
3,  c.  143,  s.  2.  (IZejr  ▼.  Salubury,  1831,  N.  P.,  5  C.  &  P.  155). 

t  The  post-mark  upon  a  letter  is  prim4  fade  evidence  as  to  the  ezistenoe  of 
the  letter  at  the  time  of  the  date,  where  such  mark  is  proved  to  have  been  the  one 
used  by  the  office  at  that  time.  (Fletcher  ▼.  Braddyll,  1820,  N.  P.,  3  Stark.  64V 
Where,  in  trespass  for  teking  goods,  the  question  was  as  to  the  bankruptcy  of 
'  the  plaintiff: — Held,  that  letters  found  in  his  possession  after  the  bankruptcy, 
with  postmarks  of  a  date  previous  thereto,  must  oe  teken  to  shew  that  he  received 
them  before.  (Cotton  v.  /ones,  M.  T.  1829,  N.  P.,  3  C.  &  P.  505  ;  S.  C.  I  M. 
&  M.  276.     See  Abbey  v.  Lill,  H.  T.  1829,  C.  P.,  5  Bing.  299. 
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^OUlOlfagr.     See  tits.  JF!.  Fa.— Sheriff. 


^o\otv  of  ^ttotnts^ 

See  tits.  Bank  of  England — Forgery. 


6AU88EK  V.  MoBTON,  E.  T.  1830.  K.  B.     10  jr.  f  C.  731. 

A  POWER  of  attorney  authorizing  a  surrender  of  copyhold  pre-  An  antboritj, 
mises  for  the  purposes  of  sale,  in  order  that  the  person  authorized  coupled  with  an 

might  satisfy  a  deht-  bfi^okS?"*"^ 

The  Court  held,  this  was  a  power  coupled  with  an  interest,  and 
therefore  could  not  he  revoked. 


Attwood  v.  Munnings,  M.  T.  1827.  K.  B.     \  M.tf  Ry.  66. 

The  defendant,  partner  in  a  firm,  had  executed  a  power  of  at-  The  defendant, 
tomey,  not  containing  an  express  power  to  accept  hills,  and  after-  f  partner,  gi?- 
wurds  a  second  power,  in  terms,  *'  for  me  and  on  my  hehalf,  to  pay  ^  *  ^7^  *° 
and  accept  such  bills  as  shall  be  drawn  or  charged  on  me  by  my  drav^nd  accept 
agents  or  correspondents,  as  occasion  shall  require" —  bills  "  for  me 

The  Court  held,  Ihat  the  power  was  to  be  confined  to  bills  drawn  and  on  my  be- 
on  the  defendant  on  his  private  account  and  in  respect  of  his  own  *^"  ?°*^j]**^' 
individual  transactions,  and  not  on  account  of  the  partnership.     A  ^^^^  ^f  ^ 
power  to  pay  or  receive  money,  buy  and  sell  lands,  bring  and  defend  firm  being  uied* 
actions,  give  and  take  releases,  indorse  and  negotiate  bills  payable 
to  the  principal,  would  not  authorize  the  attorney  to  accept  bills 
drawn  on  the  principal. 


$ofDa:0^ 
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I.  RELATIVE  TO  THE  CONSTRUCTION  OF. 

Doe  d.  Nowell  v.  Roake,  H.  T.  1825.  C.  P.     2  Bing.  497. 

In  constraing  a  TESTATRIX  being  seised  of  one  moiety  of  land,  and  of  a  power  of 
power  the  ap-  appointment  of  the  other,  and  of  no  other  real  estate,  devised  all  her 
pointor'8  inten-  freehold  estate  in  S.  to  her  nephew  for  his  life  (on  condition  that 
oMiBidered*?       ^^^  ®^  ^^®  r^Ti\A  he  should  keep  such  estate  in  proper  and  tenantable 

repair),  and,  on  his  decease,  to  and  amongst  his  children  equally  at 
twenty-one,  and  their  heirs  as  tenants  in  common,  with  remainders 
over  in  default  of  such  children. 

The  Court  held,  that,  every  other  part  of  the  will  demonstrat- 
ing a  clear  intention  of  the  testatrix  to  keep  the  estate  united,  and 
nothing  to  rebut  the  inference  of  an  intention  to  execute  the  power 
being  reserved,  such  devise  was  a  valid  execution  of  it,  and  that  both 
moieties  passed  to  the  nephew. 


One  part  of  a 
power  may 
control  another 
until  the  latter 
be  called  into 
action. 


Dob  d.  Courtail  v.  Thomas,  H.  T.  1829.  K.  B.     9  J5.  ^  C.  288; 

S.  C.  4  3f.^22y.  218. 

Lands  were  devised  to  trustees  to  convey  to  B.  for  life,  with  a 
leasing  power  for  twenty-one  years,  and  a  power  also  to  charge 
them  with  an  annuity  for  B.'s  husband  and  to  raise  portions, 
under  which  latter  power  B.  created  a  term  for  600  years,  upon 
trust  (if  she  should  so  direct)  to  raise  certain  portions,  the  term 
to  commence  in  computation  immediately,  but  for  certain  purposes 
not  to  take  effect  immediately. 

The  Court  held,  that  the  leasing  power  was  to  be  considered  as 
controlling  and  superseding  the  term  until  that  was  called  into 
action  by  the  trustee. 


II.  RELATIVE  TO  THE  EXECUTION  OF. 

Cholmeley  v.  Paxton,  M.  T.  1825.  C.  P.     3  Bing.  207. 

If  injarionsto  Lands  were  devised  to  trustees  in  trust  for  A.  for  life,  without 
the  reTersioner  impeachment  of  waste,  with  divers  remainders  over,  with  power  to 
otccuu^t*-^       the  trustees,  on  the  request  of  any  tenant  for  life,  to  sell,  and  for  the 

*  Where  lands  are  appointed  under  a  power  to  A.  to  the  rue  of  B.  the  legal 
estate  is  in  A.  (Doe  d.  Worger  v.  Haddon,  H.  T.  1829,  K.  B.,  4  M.  &  Ry. 
118).  By  deed  between  co-parceners  and  their  hasbands,  to  lead  the  uses  of 
a  fine,  in  order  to  effect^a  partition,  the  share  of  one  co-parcener  was  limited 
(after  life  estates  to  the  parents)  "to  the  use  of  the  child  or  children  (with- 
out words  of  inheritance)  for  ever,  subject,  nevertheless,  to  such  diTiaions,  di- 
rections, orders,  and  appointments,  as  the  husband  by  will  or  deed  shonld  tlunk 
fit  to  direct  or  appoint: — Held,  that  these  words  gave  the  husband  not  merely  a 
power  of  distribution,  but  a  general  power  to  appoint  the  fee  simple,  and  that 
such  power  was  well  executed  by  indentures  of  lease  and  release,  ezpr^aed  to  be 
made  in  consideration  of  money  paid  as  well  as  of  natural  affection.  (2>oe  d. 
Chadwick  v.  Jackton,  1836,  N.  P.,  1  M.  &  Rob.  553). 

t  On  a  devise  to  such  of  the  testatrix's  children  as  J.  S.  should  by  deed  or 
will  appoint,  and  an  appointment  executed  in  consequence  of  a  previous  contract 
with  one  of  the  objects  of  the  power  to  pay  annuities  to  the  other  objects,  and 
also  to  provide  for  certain  co&ts,  and  to  settle  the  estates  upon  the  appointee  for 
life,  with  remainders  to  his  children : — Held  to  be  well  executed.  (TkteJker  r. 
Sanger,  T.  T.  1825,  Ex.,  1  M*Clel.  &  Y.  425). 

An  estate,  compnaing  a  manor  and  tenements,  with  the  appurtenants,  was 
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pmpoae  of  such  sale  to  revoke  the  uses  of  the  will  and  declare  other 
lues,  bat  to  lay  out  the  proceeds  in  other  lands,  which  they  were  to 
hold  to  the  same  uses  as  the  lands  devised.  The  trustees  sold  the 
land  exdusive  of  the  timber,  and  applied  the  proceeds  as  directed, 
and  by  the  same  conveyance  the  tenant  for  life  sold  and  conveyed  all 
the  timber,  and  received  the  purchase-money. 

The  Court  held,  that  the  power  of  sale  was  not  well  executed,  as 
being  injurious  to  the  reversioner,  and  therefore  void. 


Doe  d.  Matthews  v.  Matfhews,  T.  T.  1833.  K.  B.     2  N.  ^ 

M.  264;  S.  C.  5  B.  ^Ad.  298. 

Under  a  power  to  demise  the  lands  at  the  like  rents  as  were  and  when  to 

then  reserved  or  more—  ^^^  **T**' 

The  Court  held,  that  a  demise  thereof  with  other  lands  at  an  \\^  oU»r"*" 

entire  rent  was  void  as  to  the  whole  premises.  property. 


Doe  d.   Spilsbury  v.  Burdett,  H.  T.  1836.   K.  B.     6  i^.  f 

If.  259;  S.  C.  4  Ad,  ^  E.  1. 

An  estate  was  conveyed  to  trustees  under  a  marriage  settlement  But  substan- 
Ui  hold  in  trust,  from  and  immediately  after  the  decease  of  L.  H.  W.,  tUlly  signing, 
to  the  use  and  hehoof  of  such  person  or  persons,  for  such  estate  ^tUrfiine  as 
or  estates  as  the  said  L.  H.  W.,  whether  covert  or  sole,  and  not-  directed  by  the 
withstanding  her  present  intended  or  any  future  coverture,  by  her  power  is  saf- 
last  will  and  testament  in  writing,  or  any  writing  purporting  to  be  ficient. 
or  in  the  nature  of  her  last  will  and  testament,  or  by  any  codicil, 
&c.  "  to  be  by  her  signed,  sealed,  and  published  in  the  presence  of 
and  attested  by  three  credible  witnesses,"  should  devise.     L.  H.  W. 
made  her  will,  concluding  in  these  words: — **  I  declare  this  only  to 
be  my  last  will  and  testament.     In  witness  whereof,  I  have  to  this 
my  Iftst  will  and  testament,  contained  in  one  sheet,  set  my  hand  and 
seal."     (Signed  L.  H.  W.,  and  seal  affixed.     Witness.  C.  B.,  £.  B., 
A.  B.). 

The  Court  held  this  to  be  a  good  attestation,  and  the  instrument 
a  good  execution  of  the  power. 

demised  to  trustees  to  the  nse  of  the  eldest  son  of  Sir  H.  E.  for  life,  without  im- 
peschment  of  waste,  with  remainder  to  trustees  to  preserve  contingent  re- 
mainders, with  remainder  to  the  first  and  other  sons  of  his  eldest  son  in  tail 
nude,  &c.,  with  a  power  to  the  trustees,  at  the  request  of  the  person  who  for  the 
time  bong  should  be  in  possession  or  entitled  to  the  rents  and  profits  of  the 
said  manor  and  tenements,  with  the  appurtenants,  by  virtue  of  tne  limitations 
tiwrcm  contained,  by  any  deed  or  writing  to  make  sale  or  dispose  of  the  same, 
or  of  any  part  or  parts  of  the  manor  and  tenements  aforesaid,  with  the  appurte- 
nants, to  any  person,  either  together  or  in  parcels  ;  and  to  that  end  the  trustees 
were  also  empowered  by  any  deed  or  deeds,  writing  or  writings,  to  revoke,  de- 
termine, or  make  Toid  aU  and  every  or  any  of  the  use  and  uses,  trusts,  estates, 
powers,  provisoes,  and  limitations  thereinbefore  limited,  created,  provided,  and 
declared  of  and  coneeming  the  manor  and  tenements  aforesaid,  with  the  appur- 
teoanta,  sold,  to  be  sold,  disposed  of,  or  exchanged,  and  by  the  same  or  any  other 
deed  or  deeds,  writing  or  writings,  to  limit  and  appoint  the  manor  and  tenementa 
aforeaaid,  with  the  appurtenants,  whereof  the  uses  should  be  so  revoked,  unto  the 
purchaaer.  The  trustees  sold  the  estate,  exclusive  of  the  timber  growing  upon  it, 
for  j^l 3,400,  and  the  tenant  for  life  by  the  same  deed  sold  the  timber,  wood,  and 
underwood  for  j^448  : — Held,  that  the  power  was  not  well  executed.  (CockertU 
V.  Ckolmeley,  H.  T.  1830,  K.  B.,  10  B.  &  C.  564). 
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And  the  words 
"  sealed  and 
delivered"  are 
equivalent  to 
published/ 


•< 


tf 


CuRTKis  V.  Kbnrick,  £.  T.  1838.  Ex.    3  If .  f  W.  461. 

A  POWER  was  given  to  a  married  woman  by  her  marriage  settle* 
ment  to  appoint  certain  lands  to  uses  by  her  last  will  and  testament, 
^'  signed  and  published  in  the  presence  of  and  attested  by  three 
witnesses."  By  her  will  she  devised  all  her  properly,  real  and  per- 
sonal, without  any  reference  to  the  power.  The  attestation  stated 
the  vrill  to  be  signed,  sealed,  and  delivered  by  the  testatrix,  in  the 
presence  of  three  subscribing  witnesses. 

The  Court  held,  that  delivery  is  equivalent  to  publication  of  a 
will,  and  that  this  will  was  a  due  execution  of  the  power. 


be  binding. 


Walker  v,  Laxton>  T.  T.  1827.  Ex.     1  F.  SfJ.  557. 

A  power  ex-  The  testatrix  having,  under  a  marriage  settlement,  in  default  of 

ecated  under  a   issue,  a  power  of  appointment  over  a  certain  sum  to  be  raised  by  the 
misuke  may      trustees  out  of  the  rents  of  certain  lands  vested  in  them  for  a  term 

for  that  purpose,  by  will  reciting  the  power,  proceeded: — ''  And^  I 
give,"  &c.  certain  legacies,  amounting  to  the  precise  sum,  to  certun 
persons,  sometimes  to  individuals  and  their  heirs,  and  sometimes  to 
other  persons  by  substitution;  directing  further,  that,  as  to  all  such 
real  estates  as  she  had  power  to  dispose  of  under  her  settlement, 
whether  land  or  money,  the  same  should  descend  to  her  daughter 
by  the  preferable  title  of  descent;  and  subject  as  aforesaid,  she  gave 
all  the  residue  of  her  personal  estate  to  her  said  daughter. 

The  Court  held,  that,  the  question  turning  wholly  upon  the  inten- 
tion of  the  testatrix,  the  legacies  were  to  be  taken,  not  as  general 
legacies,  but  as  an  execution  of  the  power,  under  a  mistake  that  such 
power  was  not  restricted  to  the  event  of  her  dying  vrithout  issue. 


Under  circum- 
stances, a  will 
need  not  refer 
to  the  power, 
but  roust  use 


Doe  d.  Smith  p.  Bird,  M.  T.  1833.  K.  B.     2  iST.  ^  3f .  679. 

A  POWER  was  contained  in  surrenders  of  the  copyholds  of  the 
wife,  notvrithstanding  her  coverture,  and  which  she  afterwards,  and 
when  not  under  coverture,  executed  by  will,  devising  in  general 
terms,  and  without  referring  either  to  the  power  or  the  subject 

proper  words  to   of  it. 

pass  the  estate.       The  Court  held,  1st,  that  such  a  clause  in  a  surrender  not  being 

strictly  a  power,  but  only  a  mode  of  rendering  the  lands  devisable, 
it  was  not  essential  that  the  will  should  refer  to  the  surrender;  and, 
2ndly,  that  the  words,  "  notwithstanding  her  coverture,"  were  in- 
tended to  enable  her  to  make  a  will  whilst  married,  and  not  to  dis- 
able her  if  she  should  become  sole,  and  that  the  power  was  there- 
fore not  restricted  to  the  period  of  coverture;  but  lastly,  that  the 
vrill  having  been  previously  to  the  55  Geo.  3,  c.  192,  and  containing 
general  words  only,  which  could  not  be  applied  to  copyholds,  and 
there  being  freeholds  on  which  it  might  operate,  the  statute  did 
not  apply  to  excuse  the  want  of  a  surrender,  and  the  copyhold  did 
not  pass.  


Where  an  ap- 
pointment is 
to  be  by  deed, 
a  deed  of  lease 


Wynne  r.  Griffith,  T.  T.  1825.  C.  P.    3  Bing.  179. 

Lands  were  limited  to  such  uses  as  four  trustees  should  by  their 
joint  deed  appoint;  and  they,  by  deed  of  lease  and  release,  by  way 
of  marriage- settlement,  granted,  bargained,  sold,  released,  and  ap- 
pointed the  premises  to  L.   in  fee,  on  certain  trusts,   amongst 
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others,  to  raise  portions;  and  thej  thereby  covenanted  tbat  they  and  release,  by 

were  seised  of  the  premises,  thereby  gnmted  and  released,  for  an  )||[2*^™Y"*** 

absolute  estate  of  inheritance,  and  also  for  further  assurance  of  the  ^  a'good  «e- 

prpDiises  thereby  released,  settled,  or  assured.  cation. 

The  Court  held,  that,  under  the  latter  instrument,  the  legal 
estate  did  not  vest  in  the  grantees  by  an  appointment  according  to 
the  power.  

Davies  v.  Williams,  T.  T.  183^.  K.  B.    3  N.  ^  M.  821. 

A  SETTLOR  having  reserved  to  himself  the  power  of  appointing  bv  So,  if  the  power 
will  the  settled  estates,  after  the  uses  of  the  settlement  were  satisfied,  omiu  the  ap- 
devised  all  his  real  estate  whatsoever  and  wheresoever,  of  or  to  which  J^"*^,^^^ 
he  or  any  others  in  trust  for  him  were  seised  in  possession,  rever-  |^  J^  qJ^  ^  g^^'. 
sion,  remainder,  or  expectancy,  upon  certain  trusts;  he  also  devised,  cientesecntion. 
m  like  terms,  all  leasehold  premises,  and  his  furniture,  &c.,  and  all 
other  his  real  and  personal  estate  whatsoever  and  wheresoever.  The 
settlor  was,  at  the  time  of  his  death,  seised  of  the  settled  estates, 
ffnd  also  of  an  estate  in  fee,  not  comprised  in  the  settlement. 

The  Court  held,  that  it  was  not  a  sufficient  execution  of  the 
power.  

Doe  d.  Daniel  r.  Keir,  H.  T.  1829.  K.  B.    4  If .  f  By.  101. 

A  PARTY  having  an  interest,  and  also  a  power,  executed  a  deed  An  improper 

manifesting  an  intention  to  execute  the  power,  but  which  was  in-  cxocntion  of  a 

ope«li.e  as  an  execution  of  the  power,  by  reason  of  something  J^  ™/<^. 

which  was  immaterial  m  itself.  reyance. 

The  Court  held,  that  it  enured  as  a  conveyance  of  the  interest. 


Cholmelet  v.  Paxton,  £.  T.  1829.  C.  P.     5  Bing.  41;  S.  C. 

llf.  ^  P.  127. 

Upon  an  issue  in  formedon  by  a  remainder-man,  whether  trustees,  a  defeetiTe  ex- 
with  a  power  by  deed  to  sell  and  invest  with  consent  of  the  party  ecation  of  a 
interested,  had  well  executed  the  power,  it  appearing  that  part  had  ^^?7^^  ^ 
heen  invested,  but  without  such  consent  by  deed,  and  the  residue  ^        y   me. 
by  the  party  interested,  who  also  became  a  consenting  party  to  an 
let  of  Parliament  (the  trustee  having  become  non  compos),  reciting 
the  previous  investments,  and  appointing  a  new  trustee — 

The  Court  held,  that  the  defective  execution  of  the  power  was 
not  cured  by  the  lapse  of  time,  as  against  a  formedon;  and  that, 
upon  the  issue  whether  the  money  had  been  invested  with  the  con- 
sent of  the  party,  according  to  the  conditions  of  the  will,  it  was 
properly  left  to  the  jury  to  say  whether  it  had  been  invested  with 
such  consent,  manifested  by  deed. 


III.  RELATIVE  TO  LEASING  POWERS. 

DoK  cL  Harries  v.  Morse,  M.  T.  1834.  Ex.    2  C.  ^  M.  247. 

A  power  to  tenant  for  life  to  lease  for  lives  or  years,  reserving,  iiie  rent  must 

"  by  half-yearly  payments,  the  best  and  most  approved  yearly  rents  be  reserved  at 

that  can  reasonably  be  obtained" —  the  time  named 

The  Court  held  was  not  duly  executed  by  a  lease  for  lives,  dated  '^  power; 
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the  11th  of  January,  to  hold  from  the  4th  of  Janaary,  ''yielding 
and  paying  a  yearly  rent,"  upon  the  two  most  usual  feasts  or  dap 
of  payment  in  the  year;  that  is  to  say«  the  Feast  of  St.  Philip  and 
St.  James  the  Apostles,  and  St.  Michael  the  Archangel,  (the  1st  of 
May  and  the  29th  of  Septemher),  by  even  and  equal  portions,  the 
first  payment  to  begin  and  be  made  on  the  Feast  of  St.  Philip  and 
St.  Jame;i  the  Apostles  next  ensuing  the  date  thereof." 


bat  under  a 
power  of  leasing 
at  a  jeaxlj 
rent,  it  may  be 
execnted  by 
making  the 
rent  payable  at 
particalar 
times. 


Doe  d.  Wythe  v.  Rutland,  T.  T.  1837.  Ex.     2  M.  ^  W.  661. 

Testator,  by  his  will,  empowered  the  devisee  for  life  to  make 
a  lease  for  twenty-one  years,  "  so  as,  upon  such  lease,  there  be 
reserved  and  be  made  payable,  during  the  continuance  thereof,  the 
best  improved  yearly  rent  that  can  be  reasonably  had  for  the  same, 
without  taking  any  sum  or  sums  of  money  by  way  of  fine  or  income 
for  or  in  respect  of  such  lease,  and  that  in  such  lease  there  be  con- 
tained a  clause  of  re-entry  for  non-payment  of  rent.  A  lease  was 
made  under  this  power  for  twenty-one  years,  commencing  on  the 
1 1th  of  October,  1833.  at  the  yearly  rent  of  £903,  payable  by  equal 
half-yearly  instalments;  that  is  to  say,  on  the  6th  of  April  and  the 
11th  of  October  in  every  year,  by  equal  portions,  except  the  last 
half-year's  rent,  which  is  hereby  reserved  and  agreed  to  be  paid  on 
the  1st  of  August  next  before  the  determination  of  the  term." 
The  lease  also  contained  a  clause  of  re-entry  for  non-payment  of 
rent,  if  forty-two  days  in  arrear,  and  a  covenant  that  the  lessee 
might  **  use  the  bams  and  the  stack-yards  belonging  to  the  demised 
premises,  for  the  purpose  of  threshing  and  dressing  the  corn,  graiiii 
and  pulse  which  should  be  produced  from  the  premises  in  the  last 
year  of  the  said  term,  until  the  1st  of  August  next  after  the  deter- 
mination thereof." 

The  Court  held,  that  the  lease  was  a  good  execution  of  the 
power. 


Where  the 
power  of  leas- 
ing is  to  be  ex- 
ercised similar 
to  that  contain- 
ed in  another 
lease  in  A.,  an 
omission  of  an 
important 
danse  avoids 
the  power. 


Doe  d.  Douglas  v.  Lock,  £.  T.  1835.  K.  B.  4  N.  ^  M.  807; 

S.  C.  2  Jd.  ^  E.  705. 

A  LEASING  power  in  a  will,  as  to  one  class  of  premises,  was  con- 
ditioned, "  so  as  that  the  ancient  and  accustomed  yearly  rent  and 
other  reservations  be  thereby  reserved;"  and  there  was  also  a  gene- 
ral clause,  applicable  to  all  the  devised  premises,  that  the  leases 
should  be  granted  ''in  the  same  manner  and  form,  and  with  and 
under  such  and  the  like  reservations,  as  are  usually  and  customarily 
contained  in  leases  of  the  same  kind  in  P." 

The  Court  held,  first,  that,  as  applicable  to  the  latter  provision, 
leases  of  other  premises  in  P.  were  admissible  in  evidence;  and 
that,  for  the  purpose  of  ascertaining  the  ancient  rent  and  reserva- 
tions, the  rent  reserved  upon  the  last  leases  at  the  time  when  the 
power  was  reserved  was  to  be  deemed  the  ancient  rent,  but  that  it 
was  to  be  reserved  with  all  the  beneficial  circumstances;  and  there- 
fore, as  the  previous  lease  contained  exceptions  as  to  wood  larger 
than  the  latter  leases,  that  the  premises  could  not  be  taken  to  have 
been  demised  at  the  ancient  rent,  &c.,  and  that  such  leases  were 
void. 
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Dayrell  r.  HoARE,  T.  T.  1840.  Q.  B.  4  P.  ^  D.  114.— S.  P. 
Frykr  v.  Coombs,  T.  T.  1840.  Q.  B.  4  P.  f  2>.  119,  n.; 
S.  C.  1 1  Ad.  ^  E.  403. 

A  WILL  contained  the  following  leasing  power,  "  That  it  should  And  under  a 
be  lawful  for  all  the  persons  to  whom  an  estate  for  life  was  thereby  power  to  de- 
gireu  in  the  estates,  hereditaments,  and  premises  demised,  when  ^^£^^th 
thej  should  be  in  possession,  by  any  deed  indented,  to  demise  or  that  part  the 
^Qt  leases  in  possession  of  the  several  estates,  hereditaments,  and  right  to  shoot 
premises  so  given,  or  any  part  or  parts  thereof,  for  any  term  not  ex-  pverthe  whole, 
ceeding  twenty-one  years,  at  the  best  rent,  &c.,  and  so  as  such  rent  "  °^' 
should  be  incident  to  the  reversion  and  remainder."     A  tenant  for 
life  granted  a  lease  for  fifteen  yean  of  a  messuage,  land,  and  pre- 
mises, with  the  appurtenants,  being  parcel  of  the  estates  and  here- 
ditaments devised,  ''  together  with  Aill  liberty  for  the  lessee,  his 
executors,  and  administratora,  and  his  and  their  friends,  in  his  or 
their  company,  or  with  his  or  their  permission,  and  to  and  for  his 
or  their  gamekeeper  or  servant  employed  in  that  or  the  like  capa- 
city, at  all  seasonable  times  of  the  year,  to  hunt,  course,  shoot,  and 
fish  in,  over,  and  upon  the  said  thereby  demised  premises,  and  also 
OTer  aoy  other  of  the  farms,  lands,  and  grounds  whatsoever  of  him 
the  lessor." 

The  Court  held,  that  this  was  not  a  good  execution  of  the  power. 


Doe  d,  Rogers  v.  Rogers,  M.  T.  1833.  K.  B.    2  iNT.  f  M.  550. 

Tenant  for  life,  with  a  power  to  lease  for  seven  years,  to  com-  Where  a  leu- 
meoce  from  the  day  of  her  decease,  '*  so  as  there  be  reserved  the  ^  power  di- 
best  rent  which  could  be  gotten  for  the  same,  without  taking  any  "^^^  be^ 
premium  for  the  making  thereof,'*  made  a  lease  for  seven  years,  to  tained  evidence 
ooDunence  from  the  day  of  her  decease,  in  which  the  lessee  cove-  may  be  adduced 
nanted  to  provide  meat,  drink,  and  lodging  for  three  of  the  lessor's  to  shew  that 
children,  at  a  small  sum  per  annum,  and  for  one  without  any  remu-  ^^* 
nemdon. 

The  Court  held,  that  evidence  was  admissible  to  shew  that  the 
rent  reserved  was  the  best  rent  which  could  be  gotten,  and  to  shew 
that  the  covenants  were  not  for  the  benefit  of  the  lessor. 


IV.  RELATIVE  TO  THE  RIGHTS  OF  APPOINTOR. 

Noel  v.  Henley,  £.  T.  1835.  Ex.     1  If.  f  T.  302. 

Tenant  for  life  of  personal  funds,  with  a  power  to  appoint  the  Tenant  for  life, 
fonds  after  his  death  among  his  children,  and  also  with  a  power  to  with  power  of 
■ppoint  in  his  lifetime  any  part,  not  exceeding  one  half  of  the  por-  ^S^^^^J^ 
tion  of  each  child,  for  the  advancement  of  such  children  respeo-  the  principal 
^▼elj,  granted  an  annuity,  secured  by  an  assignment  of  the  whole  of  fund, 
the  diiidends  and  interest  to  which  he  was  entitled  for  life. 

The  Court  held,  that  he  had  thereby  precluded  himself  from  ex- 
otisbg  the  power  for  advancement,  as  he  was  not  at  liberty  to 
i«8eu  the  security  for  the  annuity  by  diminishing  the  fund  from 
which  the  annuity  was  to  arise. 
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V.  RELATIVE  TO  THE  DESTRUCTION  OF. 

Tyrrell  v.  Marsh,  E.  T.  1825.  C.  P.    3  Bittg.  31. 

Levying  a  fine  An  estate  was  limited  by  marriage-settlement  in  tail,  with  power 
doe8  not  de-  iq  Qig  husband  and  wife  to  charee  3ie  estate  durine  their  lives,  and 
if  thLbenotthe  ^  P<>^cr  to  the  trustees  in  whom  the  legal  estate  was  vested  to  sell 
intention  of  the  on  the  direction  of  the  husband  and  wife  or  survivor;  and  they  bor- 
rowed a  sum  by  way  of  annuity,  created  a  term  of  1000  years,  and 
levied  a  fine  to  E.,  with  a  deed  declaring  the  uses  to  be  in  tmst 
to  secure  the  regular  payment  of  the  amount  and  to  sustain  the 
term — 

The  Court  held,  that  the  fine  did  not  extinguish  the  trustees* 
power  to  sell,  the  intention  of  the  parties  being  to  limit  the  opera- 
tion of  the  fine,  and  to  prevent  the  destruction  of  the  power. 


parties. 


thereon  does 
not  defeat  a 
prior  appoint- 
ment. 


Doe  d.  WiGAN  V.  Jones,  H.  T.  1830.  K.  B.     10  J3.  ^  C.  459. 

Andajudg-  A   CREDITOR  obtained  judgment  agidnst  his  debtor.      Subse- 

mentjind  dcgit  quently  the  debtor  took  freehold  property  by  indentures  of  lease 

and  release.  The  convevance  ran  in  the  usual  form,  vnth  uses  to 
bar  dower,  and  with  a  life  estate,  and  a  power  of  appointment  to  the 
purchaser.  The  purchaser  aflerwards  exercised  his  power  of  ap- 
pointment in  favour  of  another  person.  Subsequently  to  all  this, 
the  judgment- creditor  sued  out  an  elegit,  and  obtained  possession, 
through  the  sherifiTs  inquisition. 

The  Court  held,  that,  although  the  judgment  attached  in  the  first 
instance  upon  the  life  estate  of  the  debtor,  that  life  estate  became 
defeated  by  the  subsequent  exercise  of  the  power  of  appointment; 
and  that  the  judgment-creditor  could  not  maintain  the  possession 
against  the  person  in  whose  favour  the  power  of  appointment  was 
executed. 


VI.  RELATIVE  TO  BANKRUPTS  AND  INSOLVENTS. 


A  bankrupt, 
after  assign- 
ment to  his  as- 
signees, cannot 
execute  a 
power. 


Badham  v.  Mee,  T.  T.  1831.  C.  P.     I  M.  ^  Scott,  14;  S.  C. 

8  Bing.  695. 

Marriage  settlement  to  the  use  of  M.  for  life;  remainder  to  the 
use  of  trustees  to  preserve,  &c. ;  remainder  to  the  use  of  such  one  or 
more  of  the  sons  of  M.  on  the  body  of  the  wife,  and  for  such  estates, 
&c,  as  M.  should  by  deed  or  will  appoint;  remainder  to  use  of  first 
son  and  other  sons  of  M.  on  the  body  of  the  wife  in  tail;  with  the 
ultimate  remainder  to  the  use  of  the  heirs  of  M.  The  marriage  takes 
place;  there  are  two  sons;  the  wife  dies;  a  commission  of  bank- 
rupt is  issued  against  M.,  and  the  commissioners  execute  a  bargain 
and  sale  to  the  assignees,  who,  with  M.,  by  lease  and  release,  con- 
vey to  P.  M.  in  fee.  Afterwards  M.,  by  deed-poll,  appoints  in 
favour  of  his  elder  son  R.  M.  in  fee. 

The  Court  held,  that  R.  M.  took  no  estate  under  the  appoint- 
ment. 
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Jones  v.  Winwood,  T.  T.  1838.  Ei.    3M.^  W.  653. 

By  lease  and  release  of  the  27th  and  28th  of  December,  1819,  But  a  power  to 
certain  lands  were  settled  to  such  uses  as  D.  and  his  wife  should  at  ^^^^JJ^^J^^^gU 
anj  time  or  times,  and  from  time  to  time  during  their  joint  lives,  ^ecated  by  the 
bj  deed  or  other  instrument  in  writing  duly  executed,  direct  and  husband  alone 
tppoint,  and  in  default  of  and  until  such  appointment  to  the  use  to  his  assignee, 
of  D.  for  life,  with  remainder  to  trustees  to  preserve  &c.,  and  then  to 
the  nse  of  his  wife  for  life,  and  again,  in  like  manner,  to  the  use  of 
his  sons  in  aucoession  in  tail  general,  and  then  to  the  use  of  his 
danghters  in  tail  general,  with  cross-remainders,  and  with  remainder 
in  fee  to  D.     In  June,  1824,  D.  took  the  benefit  of  the  Insolvent 
Act,  and  conveyed  to  the  provisional  assignee  all  his  interest  in  the 
premises,  which  was  subsequently  transferred,  in  the  usual  way,  by 
bimto  J.,  the  assignee  of  the  estate.     D.  and  his  wife,  in  1828,  in 
execution  of  their  joint  power  of  appointment,  conveyed,  by  lease 
tod  release,  the  premises  to  B.  in  fee,  upon  trust  for  the  creditors 
ofD. 

The  Court  held,  that  the  power  was  not  destroyed  by  the  con- 
veyance to  the  provisional  assignee. 


VII.  RELATIVE  TO  TRUSTEES*. 


^vattitt. 


I.  OP  THE  AUTHORITY   TO    SUE  AND  DEFEND. 
See  tit.  Attorney, 

11.  OP  THE  FORM  OF  ACTION  TO  BE  ADOPTED. 
See  tit.  Action^  and  particular  heads  according  to 
subject-matter. 

III.  OP  THE  PARTIES  TO  THE  ACTION.    See  particu* 

lar  titles. 

IV.  OF  THE  TIME  WITHIN  WHICH  ACTIONS  SHOULD 

BE  BROUGHT.  See  tits.  Linntatians,  Statute  of-- 
Time,  and  particular  titles  according  to  subject  of 
actions. 

V.  OP  THE  NOTICE  OF  ACTION.  See  tit.  Action,  No^ 
tice  of, 

^  Whare  lands  are  oonreyed  by  settlement  to  trustees  in  fee  upon  the  trusts  of 
uie  KttleDtfnt,  with  power  of  sale  with  consent  of  tenant  for  life  daring  his  life, 
iod  titer  hu  death  at  the  discretion  of  the  trustees  for  the  time  being : — Held, 
that  tfaetnutees,  with  consent  of  the  proper  parties,  might,  during  the  life  of  the 
^^■>^'  for  life,  make  a  vil.d  lease  and  assurance.  {Boyce  v.  Hmmmgt  H.  T. 
1W2,  Kx.,  2  C.  &  J.  334 ;  S.  C.  2  Tyrw.  327). 
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VI.  OF  THE  DEFENDANT  BEING  ARRESTED  OR 
SERVED  WITH  PROCESS.  See  tits.  Arrnt— 
ProeeM. 

VII.  OF  THE  DIFFERENCE  IN  FORM  BETWEEN  BAIL- 
ABLE  AND  SERVICEABLE  PROCESS.  See 
tit*  Proeets, 

VIIL  OF  HOW  DEFENDANT  IS  TO  BE  SERVED  WITH 
PROCESS.     See  tits.  IHatringa9---Proce98, 

IX.  OF  THE  AFFIDAVIT  OF  DEBT.     See  tit.  Jffidani  of 
Debt. 

X.  OF  ARRESTING  DEFENDANT,  AND  DUTY  OF 
THE  SHERIFF  AND  HIS  OFFICERS  THERE- 
ON.     See  tits.  Arreit- Sheriff. 

XI.  OF   MAKING   DEPOSIT   IN  LIEU    OF    BAIL  ON 
ARREST.     See  tit.  Beptmt  in  lieu  of  Bail. 

Xn.  OF  THE  BAILBOND.     See  tit.  Bailbond. 

XIII.  OF  IMPRISONING  DEFENDANT   AND  DETAIN- 

ING HIM  IN  CUSTODY.    See  tits,  ^rrw/ -De- 
tenner — Prisoner — Process, 

XIV.  OF  APPEARANCE.     See  tit.  Appearance. 

XV.  OF  SPECIAL*  BAIL,  OR  BAIL  TO  THE  ACTION. 
See  tit.  Bail. 

XVI.  OF  PROCEEDING   ON  BAILBOND,  IF   BAIL  BE 

NOT    PUT  IN   AND    PERFECTED.     See  tite. 
Bailbond — Sheriff, 

XVII.  OF    PROCEEDING   AGAINST   SHERIFF  TO    RE- 

TURN  THE  WRIT  AND  BRING  IN  THE 
BODY.  See  Body-rule — Rides  and  Motions — Sheriff. 

XVIII.  OF   THE   DECLARATION,    TAKING    DECLARA- 

TION OUT  OF  THE  OFFICE,  TIME  TO  DE- 
CLARE AND  RULING  PLAINTIFF  TO  DE- 
CLARE, NON  PROS.  FOR  WANT  OF  DECLAR- 
ATION. See  tit.  Declaration'-Non  Pros.,  Judg- 
ment of. 

XIX.  OF  THE  TIME  TO  PLEAD,  OF  NOTICE  TO 
PLEAD,  OF  RULE  TO  PLEAD,  OF  DE- 
MAND OF  PLEA.     See  tit.  Pleas. 

XX.  OF  MOTIONS  AND  RULES.      See  tite.  BuUs,  Mo- 
tions, and  Summons. 

XXI.  OF  SUMMONS  AND  ORDERS.  See  tits.  June's 
Order — Rules,  Motions^  and  Summons. 
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XXII.  OF  SETTING  ASIDE  PROCEEDINGS  FOR  IRRE* 
GULARITT.  See  tit.  Setting  Aside  and  Staying 
Froeeedinge, 

XXIIL  OF  STAYING   PROCEEDINGS,     See  tit.  Setting 
Ande  and  Staying  Proceedings. 

XXIV,  OF  OBTAINING  SECURITY  FOR  COSTS.    See 

tit.  Coete. 

XXV.  OF    OBTAINING    PARTICULARS    OF    PLAIN- 

TIFFS DEMAND,  PARTICULARS  OP 
BREACHES  OF  COVENANT,  OF  PREMISES 
IN  EJECTMENT.  See  tits.  Covenant—Ejectment 
— Particulars  ofDemand* 

XXVI.  OF  CRAVING  AND  GRANTING  OYER  OF  THE 
DEEDS.    See  tit.  Oyer. 

XXVn.  OP  INSPECTION  OF  COPIES  OF  INSTRUMENTS 
NOT  UNDER  SEAL,  &c.  See  tito.  Evidence-^ 
Inspection, 

XXVIU.  OP  PAYMENT  OF  MONEY  INTO  COURT.    See 
tit.  Payment  of  Money  into  Court. 

XXIX.  OF  CHANGING  THE  VENUE.    See  tit.  Venue. 

XXX.  OF  STRIKING  OUT  COUNTS  FROM  DECLAR- 
ATION.    See  tit.  Declaration. 

XXXI.  OF  PLEAS,  TIME  OF  PLEADING.  See  tits. 
Abatement^  Pleas  in — Pleas. 

XXXH.  OF  JUDGMENT  OF  NON  PROS.  FOR  NOT  DE- 
CLARING.    See  tit.  Non  Pros.,  Judgment  of. 

XXXm.  OF  RULING  DEFENDANT  TO  ABIDE  BY  PLEA 
(abolished).     See  tit.  Plea. 

XXXIV.  OF  JUDGMENT  BY  DEFAULT.  See  tita.  Cognovit 
— Judgment — Warrant  of  Attorney. 

XXXV.  OF  WRIT  OF  INQUIRY.    See  tit.  Inquiry,  Writ  of. 

XXXVI.  OF  DISCONTINUANCE.    See  tit.  BiscmUinuance. 

HXVIL  OF  NOLLE  PROSEQUI.    See  tit.  Nolle  Prosequi. 

XXXVm.  OF  REPLICATION  AND  SUBSEQUENT  PLEAD- 
INGS.     See   tits.  Befoinder — Replication — SurrC'- 
joinder,  ^c. 

XXXDL  OF  DEMURRER.    See  tit.  Demurrer. 
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XL.  OF  AMENDMENT.    See  tit.  Jmendmeni. 
XLI.  OF  ISSUE  IN  FACT.     See  tit.  Issue. 

XLII.  OF  ISSUE  IN  NUL  TIEL  RECORD,    See  tits.  Nul 
iiel  Record — Record, 

XLIII.  OF  NOTICE  OF  TRIAL.     See  tit.  Trial. 

XLIV.  OF  JUDGMENT  AS   IN   CASE   OF   NONSUIT. 
See  tit.  Nansuitf  Judgment  as  in  Case  of, 

XLV.  OF  THE  JURY  AND  JURY  PROCESS.    See  tit. 
Jury, 

XLVI.  OF  MAKING  UP  AND  PASSING  THE  RECORD. 
See  tit.  Trial. 

XLVII.  OF  ENTERING  THE  CAUSE  FOR  TRIAL.    See 
tit.  Trial. 

XLVIII.  OF  PUTTING  OFF  THE  TRIAL.     See  tit.  Trial. 

XLIX.  OF  SUBPCENAING  WITNESSES.    See  tit.  Witness. 

L.  OF  THE  TRIAL  AND  ITS  INCIDENTS.   See  tits. 
Trial— Trial,  JFHt  of. 

LI.  OF  THE  VERDICT.    See  tit.  Verdict. 

LII.  OF  NONSUIT.     See  tit.  Nonmdt. 

LIII.  OF  THE  POSTEA.     See  tit.  Fostea. 

LIV.  OF  THE  JUDGE'S  CERTIFICATE  FOR  IMME- 
DIATE  EXECUTION.     See  tit.  Execution. 

LV.  OF  THE  RULE  FOR  JUDGMENT.    See  tit.  Jud^- 
ment. 

LVL  OF  NEW  TRIAL.     See  tit.  New  Trial. 

LVII.  OF  MOVING  IN  ARREST  OF  JUDGMENT.    Sec 
tit.  Judgment,  Arrest  of. 

LVIII.  OF  ENTERING  UP  AND  DOCKETING   JUDO- 
MENT.     See  tit.  Judgment. 

LIX.  OF  RELATION  OF  JUDGMENTS.    See  tit.  Judg^ 
ment. 

LX.  OF  EXECUTIONS.     See  tit.  Execution. 

LXI.  OF  SCI.  FA.  OR  ACTION  OF  DEBT  AGAINST 
BAIL.     See  tit.  Bail. 
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LXn.  OF  WRITS  OF  ERROR.    See  tit.  Error,  Writ  of. 

LXIIi.  OF  ATTACHMENTS.    See  tit.  Attachment. 

LXI V.  OF  WARRANT  OF  ATTORNEY  AND  COGNOVIT. 
See  tits.  Cognovit — Wammt  of  Attorney. 

LXV.  OF  PROCEEDINGS  IN  EXCHEQUER  ON  CAUSES 
REMOVED  FROM  GREAT  SESSIONS.  See  tit. 
WaleM. 

LXVI.  OF  PARTICULAR  FORMS  OF  ACTION.  See  tit. 
according  to  fonn  of  action. 

LXVn.  OF  PROCEEDINGS  AGAINST  PARTICULAR 
PERSONS.  See  tits,  according  to  description  of 
particular  parties. 

LXVHL  RELIEF  UNDER  INTERPLEADER  ACT.  See  tits. 
Interpleader — Sherijff^, 


t^evosatitie  of  t^t  OTrofDn. 


Alcogk  v.  Cookk,  M.  T.  1838.  C.  P.    5  Bing,  340. 

A  GRANT  of  property  of  the  Duchy  of  Lancaster  then  out  on  lease^  If  the  King 

which  was  not  recited  in  the  grant —  *^if  i?"* 

The  Court  held  void,  notwithstanding  a  user  under  the  grant  n^twillbc' 

from  1631  to  1760,  as  the  King  must  be  taken  to  be  deceived  when  presumed  he 

be  grants  that  which  he  cannot  give  according  to  the  terms  of  the  was  deceiYed. 

gruit.  

SntUTHETT  V.  Blyfhk,  T.  T.  1830.  K.  B.    I  B.  ^  Ad.  509. 

Thk  Crown,  by  charter  originally  reserving  a  rent,  afterwards  A  charter,  fan- 
confirmed  and  perpetuated  by  statute;,  gave  authority  to  collect  postng  daties 
duties  fix>m  every  vessel  passing  within  certain  limits,  except  ships  ^^*"*^  ^^^"^ 
of  war  belonging  to  the  Crown,  and  imposing  a  certain  payment  by  ^^^,^^ 
the  postmaster-general  in  respect  of  certain  packets.  not  apply'to 

The  Court  held,  that,  independently  of  the  exception,  other  ves-  the  Crown. 
mIs  bekmgfng  to  the  Crown  would  not  be  liable  to  pay  the  tolls; 
the  exeepdon  could  not  give  a  greater  effect  to  the  grant  than  its 
terms  admitted  of,  and  appearing  only  to  have  been  inserted  for 
greater  caution,  it  did  not  render  post-office  packets  belonging  to 
the  Crown  liable. 

WiLUAMB  9.  Wilcox,  T.  T.  1838.  Q.  B.    8  Ad.  ^  E.  314. 

TaxspASS  for  pulling  down  a  wear.    Flea,  that  it  was  wrongfully  The  Crown 
erected  on  a  part  of  a  navigable  river,  and  impeded  the  navigation,  c«wotmake  a 
wherefore  the  defendants  removed  it.     B«phcation,  that  the  part  g^^  jj^^; 
WIS  distinct  from  the  channel  of  the  river,  and  that  the  part  where  rogation  of  the 
the  wear  stood  was  not  a  navigable  river.    Rejoinder,  that  it  was  a  public  right. 

▼OL.  V.  a 
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Ag;ranteeofthe 
Crown  of  the 
"  sea-shore  " 
is  entitled  to 
the  accretions 
by  impercepti- 
ble increase. 


part  of  the  river  nayigable  when  the  channel  of  the  river  was  choked 
up,  which  was  alleged  to  have  heen  choked  up  at  the  time  when  &c. 
In  the  surrejoinder  the  plaintiff  traversed  this  right. 

The  Court  held^  that  the  King  had  no  power  at  common  law  to 
authorize  the  ohstruction  of  a  navigable  river  by  the  erection  of  a 
wear.  But  all  such  wears  as  were  erected  bemre  Magna  Charts 
were  l^alized  by  that  and  the  subsequent  statutes;  however,  the 
Crown  could  not  make  the  grant  of  a  public  river  in  derogation  of 
the  public  right.  ^  __« 

ScRATTON  9.  Brown,  T.  T.  1825.  K.  B.    4  B.  f  C.  485;  S.  C. 

6D.^R.  536. 

Under  a  conveyance  by  the  grantee  of  the  Crown  of  land  lying 
between  high  and  low  water  mark — 

The  Court  held,  Ist,  that,  under  the  terms,  ''sea-grounds, 
oyster  la3rings,  and  shores  and  fisheries,'*  the  soil  and  not  a  mexe 
easement  passed;  and  that  the  term  ''fishery'*  did  not  qualify  or 
limit  the  effect  of  the  former  words,  which  were  sufficient  to  pass 
the  soil;  and,  2ndly,  that  accretions  by  imperceptible  increase  passed 
as  incident  to  the  land  which  belonged  to  the  grantee.  A  grant  by 
the  Crown  of  the  "  sea  shore  "  conveyed,  not  that  which  at  the  time 
merely  was  between  the  high  and  low  water  marks,  but  that  which 
from  time  to  time  shall  be  between  those  termini. 


A  grant  by  the 
Crown  of  land 
in  tail  to  an  il- 
legitimate child 
is  barred  by  a 
bargain  and 
sale  enrolled 
nnder  the  3  & 
4  Wm.  4,  c.  74, 

8.15. 


Duke  of  Grafton  v.  London  and  Birmingham  Railway 
Company,  M.  T.  1838.  C.  P.    6  Scoti,  719;  S.  C.  5  Bing. 

N.  S.  27. 

By  letters  patent.  King  Charles  the  Second,  in  the  twenty-fifth 
year  of  his  reign,  in  consideration  of  natural  love  and  affection, 
granted  an  estate  tail  in  certain  lands  to  his  iU^timate  son,  H.  F., 
afterwards  created  Duke  of  Grafton. 

The  Court  held,  that  an  estate  tail,  granted  by  Charles  the  Second 
to  his  illegitimate  son,  an  infant  of  the  age  of  nine  years,  is  not 
within  the  34  &  35  Hen.  8,  c.  20;  consequently,  all  other  estates 
tail  and  remainders  and  reversions  thereupon  expectant  or  depend- 
ing, whether  vested  in  or  belonging  to  the  King,  or  to  any  other 
person,  may  be  barred  by  the  15th  section  of  the  3  &  4  ^WiH.  4, 
c.  74,  by  bargain  and  sale  enrolled. 


Choees  in  ac- 
tion of  a  felo 
de  se  Test  in 
the  Crown,  and 
the  assignee  of 
the  Crown  may 
sue,  and  is  not 
barred  by  the 
SUtnte  of  Li- 
mitations. 


Lambert  v.  Taylor,  E.  T.  1825.  K.  B.    4  B.  ^  C.  138. 

In  an  action  by  the  grantee  of  the  Crown  for  a  debt  doe  on  a  pro- 
missory note,  given  by  defendant  to  a  party  found  by  a  coroner's 
inquest  felo  de  se — 

The  Court  held,  1st,  that  a  second  inquisition,  taken  before  the 
sheriff  upon  the  writ  of  melius  inquirendum,  was  an  office  of  instruc- 
tion only,  and  not  of  entitling,  the  title  of  the  Crown  accruiiig  upon 
the  finding  of  the  coroner;  the  second,  therefore,  need  not  be  pro- 
duced at  the  trial;  2ndly,  that  a  debt  or  chose  in  action,  vested  in 
the  Crown,  is  assignable  at  law,  and  may  be  granted  under  the  sign 
manual  only;  3rdly,  that  such  debt  and  security  passing  to  the 
Crown  by  the  felony  was  assignable  without  indorsement,  such 
assignment  taking  effect  by  operation  of  law,  and  not  by  the  custom 
of  merchants,  or  other  custom;  4thly,  supposing  it  necessary,  in 
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order  to  Test  the  chattels  of  a  felo  de  se  in  the  Crown,  that  the  in- 
quisition most  be  found  by  twelve  jurors,  it  must  be  taken  after 
Terdict  to  have  been  so  found;  and  lastly,  that  a  plea  that  the  note 
became  due  and  payable  in  the  lifetime  of  the  party,  and  that  the 
supposed  causes  of  action  did  not  accrue  within  six  years  before  the 
exhibiting  of  the  bill,  was  bad  in  law,  not  shewing  that  he  was 
barred  at  the  time  of  his  death;  for  if  not  so  barred,  then  a  right 
Tested  in  the  Crown,  and  was  not  affected  by  the  statute;  the  plea 
also  confessing  a  cause  of  action,  and  not  well  avoiding  it,  the 
plaintiff  held  entitled  to  judgment  non  obstante  veredicto. 


See  tits.  Common — Eatemeni — Tretptus — Way, 


Parkbr  v.  Mitchell,  £.  T.  1840.  Q.  B.     11  Jd.  ^  E.  788; 

S.C.3  P.^D.  655. 

Trespass  for  breaking  and  entering  the  plaintiff's  dose.     Fleas,  Tie  twenty 
not  gmlty,  and  two  pleas  under  the  Mat.  2  &  3  Will.  4,  c.  71>  s.  2,  7^  ™^  ^ 
justifying,  under  a  right  of  way,  that  the  defendant  and  others,  the  f^^^*)^'  ^ 
oceapiersy  had  enjoyed  Trithout  interruption,  OTcr  the  locus  in  quo»  coatmnoua*. 
to  a  certain  common,  at  all  seasonable  times  of  the  year,  for  the 
purpose  of  procuring  peat,  for  the  period  of  twenty  and  forty  years 
respectively.    There  was  no  plea  of  immemorial  user. 

Ptr  Cwr. —Under  the  statute  2  &  3  WilL  4,  c.  71,  s.  2,  proof  of 
twenty  years'  enjoyment  of  a  right  of  way  is  not  complete,  unless 
in  enjoyment  for  that  full  period  be  shewn  down  to  the  time  of 
bringing  the  action.  Such  a  plea,  therefore,  is  not  to  be  sustain- 
able where  no  user  was  shewn  for  five  years  immediately  preceding 
the  action.  

^rtncfpal  anb  gUce$(sor5t. 

*  See  2  &  3  WHL  4,  c.  71, "  An  Aet  for  ihOTtetiing  the  Hme  of  Prescriptioii 
in  certain  Cuei.^ 

A  plea  of  prescription  of  aole  and  aerenl  right  of  pasturage  in  a  close  is  good ; 
lad  parties  are  equally  entitled  to  hold  the  right  from  a  party  whether  claiming 
under  hhn  hy  deed  or  descent.  {Weie0me  t«  Upion,  E.  T.  1€40,  Ex.,  6  M.  & 
W.  536). 

t  An  accessory  before  the  &ct  to  the  crime  of  self-mnrder  waa  not  triable  at 
oommon  law,  becanse  the  principal  oonld  not  be  tried;  and  he  is  not  now  triable 
QDder  7  Greo.  4,  c.  64,  s.  9*  for  that  sectioA  is  not  to  be  taken  to  make  acoes- 
lories  triable  except  in  cases  in  which  they  might  have  been  tried  before.  {Res 
T.  RutaeU,  1832,  1  Mod.  C.  C.  356).  It  is  sufficient  to  make  a  party  liable  as 
an  aooessory  after  the  ftict,  if  he  employ  another  to  resist  and  assist  in  the  escape 
of  the  principal.  {Res  v.  JarvU,  1836,  N.  ]^.,  2  M.  Se  Rob.  40).  Persons  who 
•re  present  at  a  prise-fight,  and  who  have  gone  thither  with  the  purpose  of  seeinc 
tiie  persons  strike  each  other,  are  all  principals  in  the  breach  of  the  peace,  and 
indictable  for  an  assault  as  well  as  the  actual  combatants;  and  it  is  not  at  all 
auterial  which  of  the  combatants  struck  the  blow.  {Rex ▼.  PerJHne,  1831 ,  N.  P., 
4  C  &  P.  537).  A.,  a  lad;  who  was  a  derk  in  a  banking-house,  robbed  his 
c&pk>yen,  and,  after  doing  so,  he  went  to  the  lodgings  of  B.,  who  was  much 
oUer  than  himself,  and  who  had  relations  in  America.  A.  stayed  twenty  minutes 
at  B.'s  lodgings,  and,  after  that,  on  the  same  night,  A.  and  B.  started  together 
hy  the  oosrh,  and  went  from  Reading  to  Liverpool,  intending  to  embark  for 
Aaieriea:— Hddt  that  on  thia  evidence  B.  might  be  convicted  as  an  accessory 
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See  also  tits.  BUU  and  Notes— Bond^Deed^-Jaint  Stock  Com- 

pony — Partner — Set-off. 

I.  RELATIVE  TO  WHO  MAY  BE  CONSroERED  AS 
AN  AGENT,  p.  229. 

II.  BELATIVE  TO  THE  APPOINTMENT  OF  AN  AGENT, 
p.  229. 

ni.  RELATIVE   TO  THE  AUTHORITY  AND  DUTY  OF 
AN  AGENT,  AND  OF  HIS  RIGHT  TO  PLEDGE. 

(a)  Authority  and  duty  of. 

1.  In  generate  p.  230. 

2.  To  distrain^  p.  231. 

3.  Js  to  Sales,  p.  231. 

4.  Js  to  Payments,  p.  232. 

5.  Continuance  of  Authority ^^,2Z2. 

(5)   As  TO  HIS  RIGHT  TO  PLEDGE,  p.  233. 

IV.  RELATIVE  TO  THE  RIGHTS  OF  THE  PRINCIPAL, 
p.  234. 

V.  RELATIVE  TO  THE  LIABILITY  OF  THE  PRINCI- 
PAL, p.  235. 

after  the  fSu^,  in  harbouring,  recdvingi  and  maintaining  the  principal  felon.  (IZer 
T.  XiM,  1834,  N.  P.,  6  C.  &  P.  536).  But  a  person  cannot  be  tried  for  inciting 
another  to  commit  anicide,  although  that  other  commit  the  anicide.  (JReg*  ▼• 
LeddingtoH,  1839,  N.  P.,  9  C.  &  P.  79). 

If  an  indictment  against  a  receiver  state  the  principal  felony  to  have  been  com* 
mitted  by  A.  B.,  whaierer  would  have  been  evidence  of  the  principal  felony  to  con- 
vict A.  B.  is  receivable  to  prove  this  allegation  on  the  trial  of  the  receiver,  but 
is  not  conclusive.  Therefore,  if  A.  B.  confessed  the  principal  felcmy,  that  con- 
fession is  admissible,  on  the  trial  of  the  receiver,  to  prove  the  commiaaioa  of  die 
principal  felony.     {Rex  v.  Blick,  1830,  N.  P.,  4  C.  &  P.  377). 

An  mdictment  stated  that  a  certain  evil-disposed  person  stole  certain  goods; 
that  L.  C.  incited  him  to  do  so;  that  E.  C.  did  the  same;  that  E.  M.  received 
a  portion  of  the  property,  knowing  it  to  have  been  stolen ;  it  also  charged  A.  A. 
nd  the  before-mentioned  E.  C.  as  receivers.  All  the  prisoners  having  been 
found  guilty  by  the  jury,  the  conviction  was  held  good  agunst  all,  except  L.  C, 
who  was  merdy  charged  as  accessory  before  the  fact,  and  judgment  vras  given 
upon  the  charges  of  receiving  only.  (Reff.  v.  Caspar,  1839,  N.  P.,  9  C.  &  P.  289 ; 
8.  C.  2  Moody,  C.  C.  101). 

Where  a  prisoner  and  another  (a  child)  were  charged  in  tiie  same  indictment, 
the  latter  with  stealing,  the  former  with  inciting  him  to  commit  the  felony,  the 
Judge,  with  a  view  to  admit  the  child  as  a  witness,  after  pleading,  allowcMl  him 
to  withdraw  his  plea,  and  plead  guilty,  and  after  a  nominal  sentence  to  be  ex- 
am ned.  (Reg.  V.  Lyons,  1840,  C.  C.  C,  9  C.  &  P.  555). 

To  substantiate  the  charge  of  harbouring  a  felon,  it  must  be  ahewn  that  the 
party  cfaaiged  did  some  act  to  assist  the  felon  personally.  (Reg,  v.  Chappie,  1840, 
C.  C.  C,  9  C.  &  P.  355). 
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VI.  RELATIVE  TO  THE  LIABILITY  OF  THE  AGENT, 
p.  235. 

VII.  RELATIVE  TO  CONTRACTS  BETWEEN,  p.  237. 

Vm.  RELATIVE  TO  CHARGING  A  PARTY  AS  PRIN- 
CIPAL OR  AGENT,  AND  OF  THE  AGENT'S 
RIGHT  TO  CLAIM  AS  PRINCIPAL,  p.  237. 

IX.  RELATIVE  TO  THE  AGENT'S  COMMISSION,  p.  238. 

X,  RELATIVE  TO  THE  DISMISSAL  OF  THE  AGENT, 
p.  239. 

XI.  RELATIVE  TO  ACTIONS  CONNECTED  WITH. 

(a)  What    actions   ark    or   are    not  maintain- 
able, p.  239. 

(5)  Pleas,  p.  240. 

(c)  Evidence,  p.  240. 

(d)  Witnesses,  p.  241. 

XU.  RELATIVE  TO  LIEN  CONNECTED  WITH,  p.  242. 


I.  RELATIVE  TO  WHO  MAY  BE   CONSIDERED  AS  AN 

AGENT. 

Flemtng  v.  Hector,  £.  T.  1837.  Ex.    2  M.  ^  JF.  172. 

By  reference  to  the  rules  of  a  club,  it  appeared  that  the  intention  The  oommittoe 
of  the  members  was  to  proTide  funds  to  be  administered  by  the  ^  *  ^^  "• 
committee,  and  to  provide  the  means  of  carrying  it  on,  without  the  ^torend^ 
neoesflity  of  dealing  on  credit.  other  members 

The  Court  held,  that,  if  the  committee  chose  to  enter  into  con-  liable*, 
tracts  without  sufficient  funds,  they  could  not  pledge  the  credit  of 
the  indiyidual  members  to  render  them  liable  for  goods  supplied  for 
the  Dse  of  the  dub. 


IL  RELATIVE  TO  THE  APPOINTMENT  OF  AN  AGENT. 

WooDiN  V.  BtJRFORD,  H.  T.  1834.  Ex.     2  0.  f  M.  391. 

The  defendant's  servant  was  sent  to  deliver  a  horse,  sold  by  the  An  agent  not 
defendant  to  plaintiff,  and  who,  after  making  certain  statements,  enthorixedcen- 
signed  a  receipt  for  the  price,  containing  a  warranty.  "rtJdDdt^ 

*  If  the  attorney  of  a  party  authorize  A.  to  pay  money  for  his  client,  and  A. 
pay  it,  md  the  attorney  mention  the  matter  to  his  client,  who  does  not  disclaim 
the  transaction  till  several  months  alter,  this  is  evidence  to  go  to  the  jury  that 

the  authority  to  pay  was  authorized  by  the  client.  (Parker  y.  DuboU^  M.  T.  1835,  ' 

N.  P.,  7  C.  &  P.  406).    An  authority  by  a  client  to  his  attorney  to  pay  money  i 

does  not  require  any  stamp.  {Jd,)    If  money  is  ordered  to  be  paid  to  a  certain  j 

powo  (not  an  attorney)  or  his  agent,  the  demand  must  either  be  made  by  himself 

or  some  one  authorized  by  a  power  of  attorney.    {Broum  v.  Jenkt,  H.  T.  1836,  I 

B.  C,  4  D.  P.  C.  581). 

t  UponareTiew  of  the  language  of  the  several  statutes  relating  to  broken, 
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bat  an  autho- 
rity eren  to 
lign  may 
be  by  parol ; 


and  he  need 
not  be  autho- 
rized at  the 
time  of  the 
contract. 


A  party  ia  not 
bound  to  can 
on  an  agent  to 
produce  hia 
authority. 


The  Court  held,  that  having  no  aathority  to  give  the  warranty, 
the  principal  was  not  bound,  either  by  the  statements  or  the 
receipt.  ,__«^ 

AcEBAL  V.  Levy,  H.  T.  1834.  C.  P.     10  Bing.  378;  S.  C.  4  M. 

^  Scott,  217. 

In  this  case — 

The  Court  said,  that  an  authority  for  an  agent  to  sign  for  his 
principal  may  be  conferred  orally  as  well  as  by  writing. 


Maclean  ©.  Dunn,  E.  T.  1827.  C.  P.    4  Bing.  722. 

On  a  question  as  to  an  agent  being  duly  authorized — 
The  Court  said,  it  is  not  necessary  that  the  agent  should  have 
his  authority  at  the  time  of  his  entering  into  the  contract  for  his 
principal;  where,  therefore^  the  latter  subsequently  ratified  a  pur- 
chase made  by  an  agent  without  authority,  the  former  was  an 
agent  within  the  Statute  of  Frauds, 


WiTHiNGTON  V.  Hemino,  M.  T.  1828.  C.  p.    5  Bing.  442. 

A  LETTER,  authorising  an  agent  to  draw  to  a  certain  amount, 
coupled  with  a  power  of  attorney  to  enter  into  and  complete  con- 
tracts, make  purchases,  &c.  in  the  largest  terms — 

The  Court  held  a  sufficient  authority  to  such  agent  4o  ruse 
money  for  the  purposes  of  his  employers;  and  that  a  party  ad- 
vancing monies  to  that  agent  was  not  bound  to  call  for  those  instru- 
ments, and  inquire  what  money  had  been  already  advanced  on  the 
letter. 


A  principal  is 
not  bound  by 


III.  RELATIVE  TO  THE  AUTHORITY  AND  DUTY  OF 
AN  AGENT,  AND  OF  HIS  RIGHT  TO  PLEDGE. 

(a)   AUTHORITT  AND   DUTY  OF. 

1.  In  general. 

Waters  v.  Brogden,  T.  T.  1827.  Ex.    I  T.  ^  J.  457. 

The  defendant,  residing  at  T.,  gave  a  cheque  to  his  bailiff  to  pay 
^ . .  for  cattle,  which  the  latter  at  the  request  of  the  payee  got  discounted 
Ment  mrt  oor-  ^^^  ^^^  plaintiffs,  who  were  bankers  at  C,  about  twelve  miles  from 
Kapondiuff  with  L.,  the  bimking-house  of  the  parties  on  whom  the  cheque  vras  drawn 
bii  aathonty*. 

hdd  that  a  ddpbroker  was  not  a  broker  withfai  them  lo  aa  to  be  precluded  from 
anataming  an  action  for  brokerage,  he  not  having  been  admitted  in  the  MaycMr'a 
Court.  {Oibbims  ▼.  MiU,  E.  T.  1827,  C.  P.,  4  Bing.  301). 

*  An  agent  empowered  to  let  and  receive  renta  haa  authority  to  deCennine  the 
tenancy.  {Doe  v.  Hizm,  1856,  N.  P.,  2  M.  &  Rob.  56).  Bat,  it  aeema,  an 
authority  to  recover  a  debt  doea  not  extend  to  opposing  the  diseharge  of  the 
party  under  the  Inaolvent  Act.  {Drake  v.  Lewin,  M.  T.  1834,  Ex.,  4  Tjrw, 
750). 

The  agent  of  a  branch  bank  haa  no  right  to  agree  to  return  a  security.  (Bomdi* 
qu€tT.  Fonter,  1841,  N.  P.,  9  C.  &  P.  659). 
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md  at  which  place  it  was  dated,  and  the  plaintifib  kept  the  cheque 
for  fire  dajs  without  presenting,  when  the  bankers  at  L.  stopped 

payment. 

The  Court  held,  that,  the  cheque  not  being  dated  at  the  place  where 
imied,  it  was  inadmissible  in  evidence,  and  the  plaintiflFs  could  not  be 
gofltj  of  laches  in  omitting  to  present  it;  but  that,  it  being  the  duty 
of  the  bailiff  to  have  delivered  it  to  the  person  for  whose  benefit  it  was 
drawn,  he  could  not  without  express  authority  bind  his  principal  so 
as  to  create  a  privity  between  the  pUdntifis  and  defendaoit,  so  as  to 
entitle  the  former  to  maintjiin  assumpsit  for  the  money  advanced 
for  the  cheque.  

Crosskxy  v.  Mills,  T.  T.  1834.  Ex.     1  C,  M.  ^  B.  298. 

Thk  plaintiff,  a  creditor  of  an  intestate,  who  had  executed  a  bill  An  agent  is  not 

of  sale  of  aU  his  effecto  to  him,  employed  the  defendant  to  seU  them.  ^^^^^^ 

Hie  Court  held,  that  he  could  not  reftise  to  pay  over  the  amount,  Air«i  party  not 

and  set  up  a  jus  tertii,  as  that  he  had  received  a  notice  from  the  to  pay  o?er 

widow  not  to  pay  over,  but  to  retain  the  proceeds  for  the  benefit  of  money  uileas 

the  creditors,  it  appearing  that  no  letters  of  admmistration  had  been  ^^^^^ 

taken  out  by  her  or  any  other  person.  "^  * 


2.  To  diatrahu    See,  also,  tit.  DUtreu. 

Smftr  0.  Birmingham  Gas  Company,  T.  T.  1834.  K.  B.     1  Ad. 

f  E.  526. 

It  appeared  that  the  distress  was  made  by  an  agent  of  the  com-  An  agent  to  a 
pany,  who  vas  appointed  by  parol,  and  not  under  seal,  when  it  was  company  can 
objected  that  he  had  no  sufficient  authority  from  the  company  to  J^!^"^*^^^ 
Tender  them  liable  to  an  action  in  tort;  but  the   Judge   thought  by  deed, 
that,  at  common  law,  a  corporation  could  appoint  a  bailiff  for  the 
purpose  of  making  a  distress  by  parol,  and  refused  to  nonsuit,  re- 
aernng  leave  at  the  time  to  the  defendants  to  move  to  enter  a  non- 
suit. 

Per  Cur. — ^The  act  does  not  seem  to  contemplate  its  being  given 
hjr  deed.  This  is  a  case  of  that  kind  which  does  not  require  that  it 
should  be  an  appointment  by  deed. 


3.  Am  to  Sales. 


MoiiK  V.  Wbittknbury,  T.  T.  1831.  K.  B.    2B.^  Ad.  484; 

S.  C.  2Af.  ^M.  81. 

fhovK  was  sent  to  a  wharfinger  for  the  mere  purpose  of  custody.  A' sale  by  an 
who  transacted  business  also  as  a  flour-factor  with  some  persons,  anthonxed 
and  he  sold  the  flour  to  the  defendant,  and  absconded.  "fSw^^der 

The  Court  held,  that  he  was  not  to  be  considered  sn  agent  en-  g^G^.  4  ^9o[ 

trusted  with  goods,  within  the  meaning  of  6  Greo.  4,  c.  90,  s.  4,  nuiMa  an  agent 

within  that 

*  An  agent,  anthonxed  to  aeU  gooda,  haa  (in  the  abaenoe  of  adTice  to  the  con- 
trary) an  implied  authority  to  reoeiTe  the  prooeeda  of  snch  aale.  (Capeiv,  Thorns 
ton,  T.  T.  1828,  N.  P.,  3  C.  &  P.  352). 

In  an  action  by  a  party  who  bargained  with  a  broker  for  the  sale  of  goods  be- 
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and  ihe  defendant  therefore  not  protected,  although  not  apprized 
at  the  time  that  the  goods  belonged  to  the  plamtSff^  and  that  the 
wharfinger  had  no  authority  to  s^. 


4.  Ai  to  Payment; 


Warner  v.  M'Kay,  T.  T.  1836.  Ex.     1  3f.  ^  ^.  591;  8.  C, 

1  r.  ^  G.  965. 

Payments  to  an  FACTORS  sold  goods  to  the  defendant  in  their  own  names  to  oorer 
agent  may  bind  a  demand,  and  afterwards  upon  other  sales  communicated  their  prin- 
hiB  pniuapal  ;    ^jpni^^  g^^  made  out  the  invoices  as  factors,  and  the  defendant  made 

payments  to  them  without  appropriating  them  to  one  or  other  of  the 
sales;  the  jury  found  that  the  defendant  had  notice  that  the  goods 
were  the  plaintiffs',  but  was  not  bound  to  make  further  inquiry. 

The  Court  held,  that  he  was  entitled  to  consider  the  payments  to 
the  factors  as  made  on  account  of  the  plaintiffs,  and  to  set  them  off 
in  an  action  by  the  owners  for  goods  sold  and  delivered. 


Sykes  v.  Giles,  M.  T.  1839.  Ex.    b  M.  ^  W.  645. 

but  an  agent,  ^^  ^  ^^  ^^  timber  by  auction,  the  purchaser  being  by  the  con- 

an  auctioneer,  ditions  of  sale  to  pay  down  a  deposit,  and  the  remainder  of  the  pur- 
has  no  right  to  chase-mouey  by  a  given  day,  and,  if  desirous  to  pay  before  that  day, 
'****^®  *  ^l^"*  to  be  allowed  a  discount,  and,  if  required,  to  enter  into  an  agreement 
oSTexpraa  an-  '^^  bond,  with  one  or  more  securities,  for  the  performance  of  such 
thority.  conditions;  the  defendant,  as  the  purchaser,  a  few  days  after  the 

sale  gave  a  bill,  dated  on  the  day  of  the  sale,  at  six  months,  and 
indorsed  it  to  the  auctioneer,  who,  being  in  difficulties,  indorsed  it 
to  a  third  person,  to  whom  he  was  indebted,  on  his  own  account, 
and  it  was  duly  paid. 

The  Court  held  this  not  a  valid  payment  under  the  agreement  of 
purchase,  the  auctioneer  not  being  authorized  to  receive  payment  by 
abUl. 


5.  Continuance  of  Authority '\. 


longing  to  a  third  person,  for  assuming  the  right  to  sell  without  having  authority, 
in  ord^  to  make  out  a  contract  for  the  sale,  it  is  not  necessary  in  point  of  law 
that  there  should  be  bought  and  sold  notes.  (Pauli  y.  iSSmer,  T.  T.  1834,  N.  P., 
6  C.  &  P.  506). 

*  A  traveller  who  receives  orders  for  goods  from  his  employer's  cosComer  in 
the  country  is  authorised  to  receive  payment  for  them  in  money,  but  not  m  ottiff 
goods.  {Howard  v.  Chapman,  T.  T.  1831,  N.  P.,  4  C.  &  P.  608). 

t  Where  the  plaintiff,  after  repeated  applications  for  payment  to  the  defendant, 
and  receiving  no  answer,  had  applied  for  payment  to  an  attorney,  aupposed  to 
act  for  the  defendant,  who  answered  the  letter,  and  paid  part,  and  to  a  subsequent 
letter  replied,  promising  payment  of  the  remainder: — Held,  that,  if  it  appeared 
he  was  the  agent  at  one  time,  it  was  evidence  to  go  to  the  jury  that  he 
so.    [Roberts  v.  Greileyt  T.  T.  1828,  N.  P.,  3  C.  &  P.  380). 
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(b)  As  TO   HIS  RIGHT  TO   PLEDGE. 

Pletchkr  V.  HxATH,  M.  T.  1827.  K.  B.    7  B.^C.  517;  S.  C. 

1  M.  ^  By.  335. 

A  BROKER  haying  accepted  bills  for  F.,  on  the  security  of  silks  Under  6  Geo.  4 
ind  £ist  India  warrants  then  in  his  hands,  pledged  them  to  the  "t^l^^^ 
defendant,  with  notice  of  his  agency,  but  without  informing  his  y^^^ril^to 
prindpd.  detMii* 

The  Court  held,  that,  having  himself  only  a  right  to  hold  such 
wurants  aa  an  indemnity  for  his  acceptances,  his  pledgee  could, 
under  6  Geo.  4,  c.  94,  s.  5,  have  no  greater  right  than  he  had;  and 
the  plaintiff,  having  satisfied  those  acceptances,  was  entitled  to  receive 
back  the  warrants,  and  maintain  trover  for  them. 


Hatnes  v.  ¥oenK,  M.  T.  1833.  Ex.    2  C.  ^  M.  237;  S.  C. 

4  Tyrw.  65. 

The  plaintifib  placed  bills  in  the  hands  of  a  broker,  to  procure  And  an  agent 
them  to  be  discounted —  ^^  receivei  a 

The  Court  held,  that  the  broker  had  no  authority  to  mix  them  JjJJ  ^^'^^ 
with  bis  own,  and  deposit  them  as  a  security  for  advances  to  him,  piaoe  itinth  bia 
ind  still  less  for  advances  previously  made;  and  the  defendant,   own  and  pledge 
the  pledgee,  having  received  the  bills  of  the  broker  as  a  security,  1'; 
puUy  for  a  past  advance,  and  partly  for  an  advance  then  made, 
without  any  inqnixy  made  as  to  the  authority  of  the  broker,  was, 
upon  the  bankruptcy  of  the  broker,  liable  to  the  plaintiff  for  the 
iffioant 

RsiD  9.  Hoi^LiMSHEAD,  M.  T.  1825.  K.  B.    4  B.  ^  C.  867; 

S.  C.  7  D.  ^  B.  444. 

The  plaintifib  directed  their  broker  to  purchase  cotton,  in  which  but  an  agent, 
he  was  tdlowed  one-third  interest,  he  actine  in  the  business  free  of  quoad  hoc  a 
oomnuasion.   He  also  insured  the  goods  and  deposited  them  in  ware-  ^{^^'  "^^ 
homes,  of  which  he  kept  the  key,  for  their  joint  security,  and  ^    ^' 
throu^out  every  pait  of  the  correspondence  relative  to  the  goods 
the  transaction  was  referred  to  as  a  joint  concern. 

^  The  6  Geo.  4,  c.  94,  regnlatea  the  agent's  right  to  pledge. 

Aeeeptanoea  of  a  fSutor  for  his  principal,  which  are  prondeid  for  by  the  princi- 
pal before  thej  become  doe,  do  not  conatitate  aoch  a  demand  againat  the  prin* 
oftl  u  to  enable  the  fiictor,  prerions  to  the  Ist  of  October,  1826,  when  the  2nd 
Nction  of  the  6  Geo.  4,  c.  94,  came  into  operation,  to  pledge  the  warrants  for 
goods  belonging  to  the  principal,  aa  a  seearity  for  advancea  made  to  himaelf. 
(Btnd9  ▼•  Aii^f  £.  T.  1828,  N.  P.,  3  C.  &  P.  447).  And  before  6  Geo.  4, 
e.  94,  where  plaintiffs  consigned  goods  to  persons  as  brokers,  directing  them 
to  seQ  them  at  their  own.  discretion,  and  stipulated  that  they  should  be  at  liberty 
to  draw  on  tbetn.  by  way  of  advance  : — Held,  that  the  authority  given  to  de^ 
▼ztfa  the  goods  must  be  taken  with  reference  to  the  character  of  factors  only, 
and  did  not  authorize  them  to  pledge.  {Grahum  v.  Dytter,  E.  T.  1817,  K.  B., 
6M.  Ic  Selw.  1).  So,  where  A.,  a  factor,  holding  goods  of  B.,  with  a  lien 
00  them,  transferred  them  to  C.  as  upon  a  sale : — Held,  that  the  latter  could 
not  claim  to  hold  them  as  a  lien  to  the  extent  of  A.  and  C.'s  lien,  under  the 
S  Geo.  4,  c.  94,  which  only  applies  to  the  case  of  a  pledge  distinctly  made  by  the 
Actor.  (TTktmpion  y.  Farmer,  1827,  N.  P.,  1  M.  &  M.  48). 

If  A.,  without  the  authority  of  B. ,  pledges  his  property  with  C,  a  joint  action 
of  detinue  is  maintainable  by  B.  against  both  A.  and  C.  (Garth  v.  Howard, 
fl.  T.  1832,  N.  P.  5  C.  &  P.  346-350). 
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Hie  Court  hdd,  that  he  wis  quoad  hoe  to  be  deemed  a  ptrtner; 
/obA  that,  haTiiig  ple^^ed  them,  without  firmd  or  ooUoaioii  on  the 
part  of  the  pawnee^  the  Utfter  was  entitled  to  hold  Uiem  as  agunat 
his  origiiial  emplojeiB. 


IV.  RELATIVE  TO  THE  RIGHTS  OP  THE  PRINCIPAL 

CuBTis  9.  Barclay,  H.  T.  1826.  K.  B.  b  B.  ^  C.  141. 
Where  an  ■gent  Thb  plaintiffs  (consignees  of  goods)  acting  under  an  agreement  to 
Umt^^  accept  bills  on  the  credit  of  bills  of  lading,  and,  after  deducting  ad- 
coommemsf  ^*i^^^  charges  and  commission,  to  pay  over  the  surplus  to  a  third 
■iielmDraiid  V^J»  ^''f^^  obliged,  the  captain  wrongnilly  withholding  the  goods, 
the  eipeiisei  to  bring  an  action,  which  was  erentuallj  referred — 
^^^^^  The  Court  held,  that  the  pkintifis  being  authorised  by  the  bin  of 
on  ttie  goods*,    j^^^y,^  ^  ^^  fy^  ^^  benefit  of  all  concerned,  and  having  a  right  for 

themselves  and  owing  it  as  a  duty  to  others  to  obtain  the  possession, 
the  expenses  so  incurred,  being  without  imputation,  were  a  charge 
upon  the  goods.  ___ 

HoKSFALL  V.  Pauntlbroy,  E.  T.  1830.  K.  B.  10  B.  ^  C.  755. 
A  principolwho  The  plaintiffs,  previouslv  to  the  sale,  issued  catalogues,  and,  hj 
i^!^"''^^  one  of  the  conditions  of  sale,  payment  was  to  be  made  on  delivery 
a^J^»^.  by  good  bills  on  London,  at  four  months  from  the  date  of  the  sale; 
Ing  to  the  oon.  ouc  of  the  catalogues  being  sent  to  the  defendants  by  their  broka, 
ditioofly  is  not  th^  directed  him  to  purchase  certain  lots,  which  he  acoordindiy  did 
^foo^  ^yajtera-  j^  {^|g  q^^  name,  and  immediately  drew  on  the  defendants  for  the 
of^*oondi-  Amount,  at  four  months,  which  they  accepted  and  paid  when  due. 
tioni.  I^  appeared  that  at  the  sale  the  terms  of  payment  were  varied  to 

known  purchasers  to  '*  payment  two  and  two  months,"  by  which 
the  broker  was  allowed  to  have  the  goods  without  giving  bills  at 
the  time,  and  he  subsequently  beciune  bankrupt.  In  an  action 
against  the  defendants,  as  the  resl  purchasers — 

The  Court  held,  that  the  defendants  not  havine  authorised  any 
contract  different  from  that  mentioned  in  the  conditions,  viz.  a  pay- 
ment on  delivery  by  good  bills,  and  on  the  faith  of  which  they  might 
properly  accept  bills,  they  were  not  bound  by  the  contract  varied  at 
the  sale,  aud  the  plaintiffB  were  not  therefore  entitled  to  recover. 


Browning  v.  Aylwin,  T.  T.  1827.  K.  B.    7  B.^r  C.  204. 

A  fwom  broker      In  an  action  against  a  sworn  broker  of  the  city  of  London  for 
U  agent  for  both  uegligence  in  makmg  a  contract — 

*  If  an  agent,  employed  to  sell  coals,  make  a  baigain  in  his  own  name  with  a 
tradesman  to  fiumisn  him  with  coals  on  credit,  for  which,  in  return,  he  is  to 
receife  goods  on  credit,  and  the  coals  and  the  goods  be  both  delivered,  the  real 
seller  of  the  coals  may  recover  the  price  of  the  tradesman,  if  his  nsime  be  in  the 
ticket  sent  with  the  coals  as  the  seller,  becaose  the  tradesman,  after  tbni,  i«  bound 
to  inquire  into  the  natore  of  the  agent's  situation,  and  should  not  continiie  to 
treat  him  as  a  principal.  {Pratt  t.  Willey,  T.  T.  1826,  N.  P.,  2  C.  &  P.  350). 

Where  the  defendant,  having  been  employed  by  the  plaintiff  as  broker,  under- 
took (as  he  was  bound  to  do  under  6  Anne,  c.  16,  s.  4)  to  chai^  him  only  the 
cost  price  of  the  goods  purchased,  and  which  he  had  violated  in  erery  innrimfie : — 
Held,  that  the  plaintiff  was  entitled  to  recover  damages  for  such  orer-cfaaiges 
paid  by  him.  (Proctor  v.  Brain,  T.  T.  1828,  N.  P.,  3  C.  &  P.  536  ;  S.  C.  2  M. 
&  P.  284). 
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Hie  Court  wflly  on  motion,  compel  him  to  pTodoce  his  hooks*  in  parties,  who  are 

order  to  enable  the  phdntiff  to  inspect  and  take  a  copy  of  the  con-  ^f^  ^  exa. 

tract  as  he  is  agent  for  both  parties.  mine  hi.  booka. 


V.  RELATIVE  TO  THE  LIABILITY  OP  THE  PRINCIPAL. 

Robinson  v.  Read,  E.  T.  1829.  K.  B.    9  ^.  {-  0.  449. 

Thb  defendant,  as  owner,  was  clearly  liable  to  the  plaintiff  for  A  principal  ia 
necessaries,  ftc.  supplied  for  his  ship  and  crew  by  the  direction  of  liable  on  the 
the  broker  and  agent,  to  whom  the  defendant  entrusted  the  whole  ^^""^^^  ^ 
management,  and  the  plaintiff,  before  the  expiration  of  the  credit,  thoo^^e 
bad  applied  to  and  receiyed  from  the  broker  his  acceptances  for  the  agent  has  fonda 
amoant,  allowing  discount,  the  latter  having  effects  of  the  defendant's  *^  bi>  bonae  to 
bejond  the  amount  in  his  hands  at  the  time.    The  bills  were  subse-  ^^  ' 
^entljt^newed,  and  the  interest  added. 

The  Court  held,  that,  upon  the  broker  becoming  bankrupt,  and 
the  bub  remaining  due,  the  defendant  was  not  disdiarged  by  such 
bOl  transaction,  having  neither  been  misled  nor  prejudiced  by  it. 


Attorney-General  v.  Siddon,  M.  T.  1830.   Ex.     \  C.tf  J. 

220;  S.C.  12yw.41. 

In  debt  for  penalties —  A  tradeaman  ia 

The  Court  held,  that  although  an  information  for  penalties  is  a  ^ble  for  an  act 

penal  proceeding,  yet  it  is  also  in  the  nature  of  a  civil  process  to  i^^^^^ 

recover  the  Crown  s  debt;  and  a  party  therefore  carrying  on  a  trade  ^Q^ier  the  re- 

by  his  servants,  and  deriving  profits  from  their  acts,  is  responsible  venae  lawa. 
for  penalties  incurred  by  their  violation  of  the  revenue  laws. 


vi.  belatiye  to  the  liabilitt  of  the  agent. 

Maobb  9.  Atkinson,  T.  T.  1837.  Ex.    2  If.  f  W.  441. 

Plaintifp  bought  of  defendants  some  railway  shares,  and  a  note  An  agent  who 

of  the  contract  signed  in  the  defendants'  name  by  their  derk  was  up*  a  contract 

sent  to  the  plaint.    A  second  note  was  afterwards  sent  by  de-  ^^j^"^u|^ 

fendants,  saying  '*they  sold  the  shares  on  account  of  H.  I.**     Both  principal,  ia 

notes  were  kept  by  the  plaintiff.    On  an  action  brought  for  breach  penonally 

of  the  agreement  in  not  completing  the  sale —  uablcf. 

The  Uonrt  held,  that  it  was  no  misdirection  to  leave  it  to  the  jury 

*  Where  defendant,  a  cuunlry  ahopkeeper,  had,  by  previona  dealinga,  antho- 
riaed  the  plaintifi  to  treat  W.  aa  hia  agjent,  and  had  actnally  authorized  him  aa 
to  pert  of  the  demand: — Held,  that  the  defendant  waa  anawermble  for  the  whole, 
ahhoogfa  aa  to  the  pahlealar  demand  he  had  given  no  anch  inatmctiona.  (Tbdi 
V.  iloMuom  H.  T.  1825,  N.  P.,  1  Rj.  &  M.  217). 

f  Where  the  ofllce  of  clerfc  to  a  body  of  truateea  was  ezecated  by  a  depnty  :-^ 
Hdd,  that  the  clerk  waa  not  reaponaibie  for  lo§aea  occaaioned  by  the  negligence 
of  anch  depnty,  indooed  by  the  n^ligence  of  the  tmateea,  nor  for  moniea  which 
came  into  his  hands  through  their  irregular  accounts;  but  that  he  waa  for  aums 
leodved  at  his  office  by  siuch  deputy  without  his  authority,  but  which  he  ha4 
gixNuid  for  betiering  would  be  paid  there.  {WhiHunrt  v.  WUk9^  T.  T.  1828, 
N.  P.,  1 M. «( W.  2U ;  S.  C.  3  C.  &  P.  364). 
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to  say  which  was  the  contract^  and  to  tell  them,  that,  if  the  defend- 
ants signed  their  own  names,  they  were  liable. 


Shaw  v.  Ficton,  M.  T.  1825.    K.  B.     4  ^.  f  C.  715;  S.  C.  7 

D.^B.  201. 


And  an  agent 


remedy 
liable. 


The  mutual  agents  of  the  grantor  and  annuitants  obtained  from 
who  allows  his  Q^^  former  adyances,  upon  the  application  of  their  attorney  to  the 
hiTremedy  iT^  grantor  and  his  surety,  as  though  at  the  instance  of  the  annmtants— 

The  Coxat  held,  1st,  that  the  agents  having,  by  such  payments, 
suffered  the  annuitants  to  lose  their  remedy  against  the  surety,  were 
bound  to  apply  the  monies  received  to  the  payment  of  the  arrears 
of  those  annuities;  and  2ndly,  that,  having  permitted  the  annuitants 
to  draw,  upon  the  faith  of  the  annuities  having  been  received, 
and  having  voluntarily  taken  upon  themselves  to  give  credit  for 
the  payment,  they  were  not  at  liberty  afterwards  to  say  they  Lad 
not  been  received. 


And  an  agent 
who  keeps  a 
known  running 
aocoont  be- 
tween two  prin- 
cipals, and  oc- 
casionally set- 
tles, becomes 
the  debtor. 


fint  an  agent 
is  not  liable  to 
refund  on  the 
failure  of  a 
principal. 


Stewart  o.  Aberdein,  T.  T.  1838.  Ex.    4  3f .  f  W.  211. 

An  insurance  broker,  or  mercantile  agent,  was  employed  to  re- 
ceive money  for  another  in  the  general  course  of  his  business,  and 
the  known  general  usage  was  for  the  agent  to  keep  a  running  ac- 
count with  the  principd,  and  to  credit  him  with  sums  received  by 
credits  in  accounts  with  the  debtors,  with  whom  he  also  kept  nm- 
ning  accounts,  and  an  account  was  bon&  fide  settled  according  to  that 
known  usage. 

The  Court  held,  that  the  principal  was  discharged,  and  the  agent 
became  the  debtor  according  to  the  intention  and  with  the  authority 
of  the  principal.  __ 

LoHMAN  r.  BoDGEMENT,  H.  T.  1840.  C.  p.     SBinff.  N.  S.  253. 

The  defendants,  merchants  in  London,  were  in  the  habit  of 
purchasing  goods  for  G.,  a  merchant  at  Petersburgh,  which  they 
consigned  to  the  plaintiff,  his  agent  at  Hambui^h,  and  they 
drew  bills  to  the  amount,  pursuant  to  the  credit  established  for 
them.  In  such  course  of  business,  they  consigned  Brazil  sugars 
and  indigo  to  the  plaintiff  for  G.,  and  other  merchants  at  Peters- 
burgh, and  transmitted  the  bills  of  lading,  and  drew  bills  to  the 
amount;  upon  which  the  plaintiff  informed  them  that  he  pro- 
tected their  drafts  to  the  amount  of  all  the  goods  consigned  to 
the  merchants  at  Petersburgh,  except  those  consigned  to  G.;  that 
he  accepted  the  draft  for  the  amount  of  such  goods  provisionally, 
under  the  guarantie  of  the  defendants,  inasmuch  as  the  sugars, 
against  which  the  bill  was  drawn,  were  not,  as  ordered  by  his 
principal,  Havannah,  to  the  amount  of  which  he  was  authorized 
to  accept,  but  Brazil,  respecting  which  he  had  no  directions;  that 
he  would  communicate  with  his  principal  on  the  subject,  and  inform 
the  defendants  of  the  result.  Such  communication  being  made,  6., 
at  Petersbureh,  confirmed  the  order  for  the  Brazil  sugars,  and  di- 
rected the  plaintiff  to  accept  to  their  amount,  and  release  the  de- 
fendants from  their  guarantie.  The  plaintUQT  also  informed  the 
defendants  of  their  drafts,  drawn  on  him,  against  gooda«  being  con- 
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finned  and  acknowledged  by  other  merchants  at  Petersburgh,  for 
whose  aocount  thej  were  drawn.  Upon  the  bankruptcy  of  6.9  and 
•a  action  by  the  plaintiff  against  the  defendants  for  the  amount  of 
the  bill  whidi  he  nad  paid — 

The  Court  held^  that  the  plaintiff  was  to  be  considered  as  having 
accepted  the  bill,  not  for  the  account  of  the  defendants,  untU  he  (the 
acceptor)  was  in  funds;  but,  in  reference  to  the  confirmation  of  the 
order  for  the  Brazil,  instead  of  the  Havannah  sugars;  which  con- 
firmation being  given,  his  claim  was  upon  the  bankrupt  at  Peters- 
bnigh,  not  upon  the  defendants,  against  whom,  consequently,  no 
action  could  be  maintained. 


VII.  RELATIVE  TO  CONTRACTS  BETWEEN. 

Oaret  v.  Pikb,  E.  T.  1839.  Q.  B.    2  P.  ^  D.  427. 

In  an  action  of  assumpsit  for  cloths,  &c.,  and  proof  of  their  An  agent  who 

having  been  supplied,  the  defendant  put  in  an  agreement  between  may  account 

him  and  the  phdntiff,  that  he  should  provide  customers  for  the  Jjj^|^  ^  ®^ 

plaintiff,  and  be  allowed  a  per-centage  on  their  accounts,  to  be  paid  cannot  be  aued 

in  doths,  as  he  should  want  them;  and  a  settlement  of  accounts  to  until  the  end  of 

take  pkoe  every  six  or  twelve  months  at  the  furthest.  ^"jlf'^'  P®~ 

The  Court  held,  that  it  lay  on  the  plaintiff  to  shew  that  a  debt 
existed,  and  that  a  settlement  of  accounts  had  taken  place;  and  that 
no  action  oould  be  maintained  until  the  end  of  twelve  months. 


riod*. 


Vm.  RELATIVE  TO  CHARGING  A  PARTY  AS  PRINCI- 
PAL  OR  AGENT,  AND  OP  THE  AGENTS  RIGHT 
TO  CLAIM  AS  PRINCIPAL. 

Thomsou  v.  Datsnport,  H.  T.  1829.  K.  B.     9  B.  ^  C.  78. 

On  a  writ  of  error —  The  seller  has 

The  Court  held,  1st,  where  a  person  sells  goods  to  another,  not  bis  remedy 
knowing  at  the  time  that  the  buyer  is  an  agent,  the  seller,  upon  >S*i>>>^  ^^ 
ifterwards  disoovermg  the  principal,  may  resort  to  him  for  pay-  J^cipal^ 
ment,  although  he  had  debited  the  agent;  and  he  may  recover  Monuheis 
against  the  principal,  unless  the  latter  has  in  the  meantime  paid  known, 
the  agent;  but  2ndly,  where  the  principal  in  such  a  case  is  living 
abroad,  and  the  seller  debits  the  agent,  he  will  not  in  general  be 
allowed  afterwards  to  resort  to  the  principal,  it  being  presumed, 
until  the  contrary  appear,  that  the  seller  gave  credit  to  the  "Rnglifth 
agenty  and  could  not  hare  done  so  to  the  foreign  principal. 

^  Wliere  the  plamtiff  had  tent  •  written  ttatement  to  the  defendant's  sarreyor 
of  the  prices  at  which  he  wonld  perform  work,  and  tiie  defendant  afterwards,  by 
•  letter  sent  to  his  sorreyor,  consented  to  those  prices,  prorided  the  amount 
were  paid  in  portions,  the  first  in  November,  and  tbs  surveyor  shewed  the  letter 
to  the  plaintiff,  and  said  he  might  consider  the  snm  payable  on  the  1st  of  No- 
fcmber,  the  Judge  directed  the  jury  to  say  whether  such  statement  was  part  of 
^  contract,  or  a  mere  observation  of  the  agent.  (Ktump  y.  Hardem,  H.  T.  1835, 
N.  P„  6  C.  &  P.  745).  -o        \      «- 


288  PRINCIPAL  AND  AGENT— GiMJiiiMtMi. 

Edwards  o.  Smith,  M.  T.  1827.  C.  P.  12  Afoorf,  59.--&P. 
Staber  v.  Hawkes,  T.  T.  1831,  C.  P.  5  M,^  P.  549.— 
8. P.  BoTSON  V.  Coles,  £.  T.  1817.  K.B.    SM.^  Seiw.  147. 

It  is  for  the  The  plaintiff  sold  cattle  to  M.,  a  bailiff  of  the  defendant,  on- 

jury  to  lay         ploved  in  purchasing  cattle  for  him,  having  always  money  in  hand, 
vi^t^sM        *°^  never  authorised  to  buy  on  credit.    The  catde  were  paid  for  by 
aimt  or  prin^     ^^^  drawn  on  M.,  which  the  plaintiff  afterwards  renewed, 
cipal.  The  Court  held,  that  it  was  properly  left  to  the  jniy  to  say 

whether  the  cattle  were  sold  upon  the  credit  of  M.  or  of  the 
defendant,  and  that  it  made  no  difference  that  M.  was  a  known 
agent  of  the  defendant.  The  jury  having  found  for  the  defendant, 
the  Court  reftised  to  disturb  the  verdict. 


Short  v.  Spackman,  M.  T.  1831.  K.  B.    2  B.  ^  Ad.  962. 

An  agent  who  Gk>OD8  were  bought  by  the  plaintiffs,  (brokers),  and  the  vendors 
does  not  name  informed  that  they  were  purchased  not  for  the  brokers,  but  for  an 
©BtitiStr^  ^  unnamed  principaL  The  principal  afterwards  renounced  the  con- 
goods,  though    tract,  in  which  the  plaintiffs  acquiesced. 

his  principal  The  Court  held,  that  the  repudiation  by  the  principal  was  not  a 

refuse  them.       circumstance  of  which  the  venaors  could  take  advantage,  and  refuse 

to  deliver,  the  plaintiffs  appearing  upon  the  bought  and  sold  notes 

to  purchase  as  principals. 


IX.  RELATIVE  TO  THE  AGENTS  COMMISSION. 

Prtce  v.  Wilkinson,  H.  T.  1825.  C.  P.    2  Bing.  470. 

In  procuring  a       Plaintiffs,  being  applied  to  by  the  defendant  to  sell  an  estate, 
loan,  an  agent,   or  procure  a  loan  upon  it,  and,  having  failed  in  their  attempts  to 
"^y  Lte  "djUpplied  to  an  attorney,  who  effected  a  loan, 
tofifeper  The  Court  held,  that,  having  assisted  m  procuring  such  loan, 

cent*.  they  were  within  the  policy  of  the  12  Anne,  st.  2,  c.  16,  s.  2, 

and  not  entitled,  therefore,  to  take  beyond  the  5/.  per  cent  com- 
mission. 

*  The  pUdntiff  was  employed  to  sell  ground  rents  by  auction,  on  Uie  terms  of 
receiving  a  commission  m  one  per  cent.  "  On  sale."  After  he  had  adyertised  the 
salct  but  before  the  day  of  sale,  the  defendant  sold  the  ground  rente  by  private 
contract.  Tliree  auctioneers  proved  the  custom  of  the  trade  to  be,  that  after  an 
auctioneer  was  employed,  and  the  property  advertised  by  himt  he  was  entitled  to 
the  full  commission  on  a  sale  bemg  effected,  although  not  through  his  direct 
agency.  The  question  was,  whether  this  custom  was  so  notoiiooa  that  the 
defendant  must  nave  known  it;  and  that,  if  so,  it  was  engrafted  in  ^e  oontract. 
The  jury  found  for  the  plaintiff  for  the  full  commission.  (Homy  v.  Femoii, 
1840,  N.  P.,  9  C.  &  P.  559). 

A.  acted  under  a  written  agreement,  as  the  commission  agent  of  B.,  in  die  sale 
of  goods,  and  was  paid  a  commission.  B.  was  a  contractor  with  the  Admiralty 
for  the  supply  of  a  Tariety  of  articles,  on  the  sale  of  which  A.  was  psid  his  com- 
mission, and  A.  attended  on  a  number  of  occasions  at  Somerset  House,  where 
the  patterns  of  these  articles  were  inspected  by  the  government  officers.  A. 
sought  to  charge  B.  for  these  attendances,  in  addition  to  his  commissioB : — Held, 
that  if,  in  giving  these  attendances,  A.  was  only  acting  in  the  discfasuTKe  of  his 
^business  as  an  agent,  he  was  not  entitled  to  charge  for  the  attendances;  bnt  that, 
if  these  attendances  were  matter  beyond  his  duty  as  an  agent,  be  was  entitled  to 
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BowiR  V.  Jones,  M.  T.  1831.  C.  P.    8  Bing.  65;  8.  C.  6  Jf.  ^ 

P.  140. 

CoMMUSioM  on  all  goods  sold,  the  agent  to  be  responsible  for  CommiMion  is 

•n  b«i  debts,  and  to  draw  his  commission  monthly—  £bc^^^f  the^^ 

The  Coart  held,  was  a  commission  on  bad  as  well  as  on  good  ageotis  ra- 

debtflb  notwithstanding  a  custom  of  trade  to  the  contrary.  nyonaible  for 

.  toem. 

Hornby  v.  Lang,  £.  T.  1817.  K.  B.     6M.^  Selw.  166. 

The  sale  was  made  bja  factor,  the  purchaser  knowing  him  to  be  Anagent'ibcr- 
sndi,  bnt  the  vendors*  names  were  not  disdosed.  Uig  a  del  cre- 

The  Court  held,  that  the  latter  might  sue  for  the  amount,  not-  gii^doanot 
withstanding  a  factor  acted  upon  a  del  credere  commission,  and  hills  predade  his 
hid  been  drawn  for  the  amount,  but  which  had  never  been  paid,  prindpal  from 
The  giving  such  commission  is  in  order  to  obtain  an  additional  secu-  ">^- 
ritj,  and  not  to  substitute  one  for  another,  nor  to  vary  the  rights 
of  third  parties. 


X.  RELATIVE  TO  THE  DISMISSAL  OF  THE  AGENT*. 

See,  also,  tit.  Master  and  Servant, 


XI.  RELATIVE  TO  ACTIONS  CONNECTED  WITH, 
(a)  What  AcnoNS  are  or  are  not  maintainable. 

Metcalfe  v.  Clough,  E.  T.  1828.  K.  B.    2M.^  By.  178. 

A  DIRECTION  to  an  agent  to  enter  upon  premises  Tin  mortgage).  Money  bad  and 
and  sell  the  stock,  &c.,  was  declared  to  be  for  the  oenefit  of  the  received  lies 
plaintiff,  and  to  amount  to  an  authority  to  the  defendant,  the  agent,  ■saint  an 
to  pay  over  the  amount  to  him.  m^'^t. 

The  Conrt  held,  that  the  authority  conld  not  be  revoked,  and  the 
plamtiff  might  sue  the  agent  for  money  had  and  receiyed. 


Tatix>r  v.  Kyhbs,  H.  T.  1832.  K.  B.    3  ^.  ^  Jd.  820. 

The  defendants  bought chests  of  indigo  for  N.  &  Co.,  agents  A  vendee  who 

of  the  plaintiff,  for  which  the  defendants  paid,  and  retained  the  war-  pnrchaaea 

be  paid  for  them  aepanldy: — ^Held,  alao,  that  tliia  waa  a  qneation  for  the  jorr. 
(MtnkmU  T.  Panom,  H.  T.  1841,  N.  P.,  d  C.  &  P.  656). 

If  the  dotiea  of  a  awom  broker  are  executed  In  soch  a  manner  that  no  benefit 
renlla  from  them,  he  ia  not  entitled  to  recover  either  his  commiasion,  or  even  a 
compenaation  for  hia  trouble.  (Hammond  t.  Holiday,  T.  T.  1824,  N.  P.,  1  C. 
&  P.  384). 

Where  two  brokers  are  referred  to  in  advertiaementa  by  a  ahipowner,  and  one 
procorea  the  cargo  and  recaTce  the  freight,  and  the  other  paya  the  chargea 
(or  clearing  out  the  ahip,  &c.,  the  latter  mnat  ahare  the  oommiaaion,  &c.,  inth 
the  former,  and  cannot,  by  the  naage  of  trade,  maintain  an  action  againat  the 
■h^wwner.     (flol/  v.  Bm«oi»,  M.  T.  1836,  N.  P.,  7  C.  &  P.  711). 

*  If  the  acting  manager  of  a  theatre  condncta  himaelf  in  each  an  improper 
mamer  aa  to  make  it  injuriona  to  the  intereata  of  the  theatre  to  keep  him,  the 
lemae  or  proprietor  may  lawfully  dismiaa  him.  {Laep  t.  Otbaldition,  T.  T.  1837f 
N.  P.,  8  C.  &  P.  80). 
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through  an  rants;  N.  &  Co.  made  out  the  invoioe  to  the  plaintiff^  and  were  paid 
agent,  and  has  the  amount,  hut  neither  the  plaintiff  nor  his  agents  ever  had  pos- 
sodon  may*"  "^'^^^'^  ^^  ^^®  indigo  or  warrants,  nor  had  the  defendants  notice  of 
support  trorer  ^^®  phuntiff*s  claim  until  after  they  had  been  authorized  by  N.  & 
agamst  the  Co.  to  sell  and  reimburse  themselves;  it  appearing  also  that  the 
▼endor*.  defendants  had  a  lien  against  N.  &  Co. 

The  Court  held,  that  the  plaintiff  could  not  maintain  troTer 
against  the  defendants  for  a  supposed  conversion  by  them  of  the 
indigo;  but,  as  to  the  other  chests  which  N.  &  Co.  had  bought  of 
M.  and  paid  for,  and  received  the  warrants,  and  made  out  the  invoioe 
to  the  plaintiff,  and  by  him  been  paid  the  amount,  but  afterwards 
deposited  them  with  the  defendants  in  lieu  of  others,  on  which  the 
defendants  had  a  lien,  and  the  defendants  subsequently  disposed  of 
the  whole  of  the  former,  that  the  plaintiff  might  maintain  trover. 


(6)  Pleas. 


Parker  v.  Wise,  E.  T.  1817.  K.  B.    6  M.  ^  Selw.  239. 

Fleas,  that  the  In  debt  on  an  indemnity  bond,  given  to  bankers  to  secuTe  advances, 
plaintiffs  ad-  the  condition  of  which  was,  that  tiie  obligors  should  pay  the  balance 
▼anced  beyond    already  due,  and  such  further  advances  as  the  bankers  should  make, 

in*the  bond"       "  ^®*  exceeding  £ ;"  pleas,  first,  that  the  bankers  allowed  the 

and  that  a  chose  party  to  overdjnaw  beyond  that  sum,  contrary  to  the  condition;  and 
in  action  was  secondly,  that  the  obligees,  after  the  making  of  the  bond,  dissolved 
^||^^  "'/th  P^^^^^^P'  A^  which  time  a  balance  to  the  said  amount  was  due  to 
bmid^ue  bad.^  the  partnership,  but  no  demand  made  for  payment,  but  that  the 

obligors  consented  that  it  should  be  transferred  to  the  account  of  the 
obligors  with  the  new  partnership,  and  had  become  incorporated  in 
their  account. 

The  Court  held,  first,  that  the  restrictive  words  in  the  condition 
had  not  the  effect  of  avoiding  the  bond  if  the  obligees  should  ad- 
vance beyond  the  sum  stated;  and,  secondly,  that  the  second  plea 
was  bad,  as  alleging  the  assignment  of  a  diose  in  action  to  be  a 
discharge  of  the  obligation. 


(c)  Evidence. 


CoATBS  V.  Bainbridge,  T.  T.  1828.  C.  P.     5  Bin^.  N^.  S.  58; 

S.C.  I  M.^F.  142. 

Agent's  letters  The  defendants*  agents,  at  their  request,  received  money  on  their 
adopted  are  account,  and  wrote  to  apprise  them  of  their  having  so  received  it 
the  primHiStr  ^^'  them.     The  defendants,  in  answer,  gave  directions  for  remitting 

the  amount  to  them. 
The  Court  held,  that,  under  these  drcnmstances,  the  letters  of 

*  A  &ctor  placed  goods  in  the  hands  of  a  broker  as  security  for  an  advance  to 
himself  I  and  with  directions  to  sell.  The  goods  were  sold  before  any  rerocation 
of  these  directions.  The  principal  cannot  maintain  trover  against  the  broker. 
(Siiereneld  ▼.  Holden,  H.  T.  1825,  N.  P.,  1  R.  &  M.  219). 

t  If  certain  commissioners,  under  a  private  act  of  Parliament,  may  sue  and  be 
iiuid  bj  their  derk,  it  is  not  necessary  at  the  trial  of  an  action  brought  in  the 
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the  agents  were  admissible  in  evidence  to  chai^  the  defendants 
vith  die  receipt  of  the  money. 


OooM  V.  Afalo,  M.  T.  1826.  K.  B.     %  B.  ^  C.  117. 

Thb  broker  made  an  entry  of  the  contract  in  his  broker's  book,  Though  a  bro- 
bnt  did  not  sign  it,  but  delivered  notes  copied  from  the  book  and  ker's  book  be 

^»»M      ^-m  «'^T»      !•  ■•!•  'i*!  copies  be  made 

The  Court  held,  that  it  was  a  bmding  contract  withm  the  reqrn*  f^^j^^  the  book 

sites  of  the  Statute  of  Frauds,  and  not  invalidated  by  any  usage  or  and  signed,  it  is 

cnstom  of  merchants  not  recognised  as  a  part  of  the  common  law.     sufficient, 


Grant  v.  Fletcher,  £.  T.  1826.  K.  B.     5  B.^  C.  436;  S.  C. 

8  D.  {'  R.  59. 

The  broker  made  a  note  of  the  contract  in  his  book,  but  did  not  unless  they  dif- 
sign  it,  and  afterwards  drew  up  the  bought  and  sold  notes,  and  de-  f^  ^  terms, 
lirered  to  the  parties,  materially  different  in  the  terms. 

The  Court  held,  that  there  was  no  vidid  contract. 


{d)  Witnesses. 

BooRSf  AN  r.  Browne,  £.  T.  1838.  Q.  B.     1  P.  ^  D.  364. 

In  case  against  a  broker,  employed  by  the  plaintiff  to  sell  seed,  A  sub-agent, 
(or  delivering  it  without  payment—  liable,  is  not  a 

name  of  the  clerk  to  prove  that  be  sues  by  their  authority.  (TVuvAtV/  v.  Depree, 
H.  T.  1827,  N.  P.,  2  C.  &  P.  557). 

In  an  action  against  a  body  corporate  for  negligently  pulling  down  a  house 
vhidi  belonged  to  them,  whereby  the  plaintifTs  house  was  injur^,  a  letter  writ- 
ten to  the  plaintiff  respecting  the  pulling  down  of  the  house  by  the  defendants' 
surreyor,  -who  had  the  management  of  aU  their  buildings,  is  to  be  presumed  to 
have  beoi  written  by  him  in  that  capacity,  and  is  therefore  CTldence  against 
them.  {Peyton  v.  Oovemor$  of  St.  Thonuu't  Hospital,  T.  T.  1828,  N.  P.,  3  C. 
&  P.  363). 

If  a  person,  on  being  applied  to  on  a  particular  subject,  writes  an  answer, 
mentioning  another  person,  and  saying  on  one  occasion,  '*  He  is  in  possession 
of  my  sentiments,"  and  on  another,  "  I  have  written  to  him,  and  I  refer  you  to 
him  thiereon :"  such  letters  are  sufficient  to  constitute  the  party  referred  to  agent 
in  the  business,  and  what  he  said  at  a  meeting  on  the  subject  may  be  given  in 
evidence  against  the  principal.  {Hood  v.  Beeve,  T.  T.  1828,  N.  P.,  3  C.  &  P. 
432). 

Where  the  agent's  authority  was  not  shewn,  and  it  appeared  that  he  was  not 
acting  witlun  the  scope  of  Ids  ordinary  employment : — Held,  that  the  agent's 
dedantions  were  inadmissible.  {Sehumaek  v.  Lock,  H.  T.  1825,  C.  P.,  10 
Moore,  39). 

Whore  ibe  plaintiffs  had  intrusted  an  agent  with  indigo  warrants,  without  any 
saftority  to  sell  or  pledge,  but  who  had  parted  with  them  to  the  defendants,  and 
the  plaintiffs  sought  to  recover  the  proceeds : — Held,  that  it  lay  on  the  defend- 
•nti,  seeking  to  avail  themselves  of  the  6  Geo.  4,  c.  94,  s.  2,  to  prove  the  con- 
tract with  the  agent  firom  whom  they  had  received  them,  and  to  produce  the 
written  agreement ;  the  plaintiffs  having,  however,  produced  the  agent  as  a  wit- 
ness, and  he  having  communicated  the  fact  of  the  contract  being  in  writing,  which 
night  have  induct  the  belief  that  it  might  not  be  necessary  for  the  defendants 
to  give  Uiat  evidence,  the  Court  granted  a  new  trial  on  payment  of  the  costs  by 
the  defendnnto.  {Sv€iu  v.  F^rtenum,  1831,  N.  P.,  2  M.  &  M.  10 ;  S.  C.  2  B.  & 
Ad.  886). 

VOL.  V.  R 
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competent  wit-       The  Court  held,  that  the  li^teraum,  heing  a  sab^agent  employed 
ness*.  by  the  defendant  in  transhipping  the  seed*  and  therefore  liable  to  the 

plaintiff  if  he  did  so  without  authority,  was  an  incompetent  witness 
to  prove  acts  of  the  plaintiff  sanctioning  the  delivery. 


XII.  RELATIVE  TO  LIEN  CONNECTED  WITH. 

Robertson  v.  Kensington,  H.  T.  1830.   K.  B.     5  M,  ^  Ry. 

381. 

A  fJMstor  has  no  The  principal  dealt  only  with  the  factors,  who,  at  the  desire  of 
rigt  to  BC]^-  ^^^  principal,  made  a  distinction  as  to  goods  by  particular  ships,  in 
u  to^ghr^b^^  which  the  principal  was  jointly  interested  with  others,  but  a  general 
self  a  lien.  account  was  also  kept. 

The  Court  held,  that  the  factors  had  no  right  to  separate  the  ac- 
count for  the  purpose  of  giving  themselves  a  lien  on  a  particular 
part  of  it;  but  that,  as  between  them  and  their  principal,  they 
could  only  look  to  the  whole  account,  and  if  upon  that  they  ap- 
peared to  be  indebted  to  him,  they  had  no  lien,  and  consequently 
had  no  power  to  transfer  by  way  of  pledge. 


Jackson  v.  Clarke,  H.T.  1827.  Ex.     I  Y.  ^  J,  216. 
Ab  a  factor  can*       A  FACTOR  placed  in  the  defendants'  hands  goods  consigned  to 
Hen  Sato  '  ^^     ^^  *^'  ^^  ^^  ^^  ^^^  ^P^^  *^^  ^^^^^        *^®™'  ^"**  ^®" 

a^Mtthe         ^^   notice  of  countermand  from  the  plamtiflTs  consignor  was 
owner.  given. 

The  Court  held,  that  as  the  defendants  could,  at  that  time,  only 

have  held  the  goods  as  a  pledge,  they  could  not  set  up  any  lien  on 

them  as  against  the  principal  and  owner. 


^indpal  anb  Sburetg.     See  tit.  Surety. 


See,  also,  tit.  Libel. 


Stephens  v.  Robtnson,  H.  T.  1832.  Ex.     2  C.  ^  J.  209;  S.  C. 

2  Tifrw.  280. 

A  false  affidayit      A  PRINTER  of  a  newspaper  had  made  an  affidavit  under  38 
as  to  a  printer     Geo.  3,  c.  78,  describing  himself  as  the  sole  proprietor  thereof,  when 

in  fact  he  was  not. 

*  Groods  were  sold  on  commission  by  the  defendant  abroad,  on  an  aetioii 
for  not  acoonnting,  the  defendant's  agent  in  London  is  a  competent  witness  for 
the  plaintiff,  though  he  has  accepted  a  bill  for  the  price  of  them  whicli  is  lying 
dishononred  in  the  hands  of  the  pluntiff,  {Martinmiu  y.  Woodland^  T.  T. 
1825,  N.  P.,  2  C.  &  P.  65).  So,  a  person  is  a  competent  witness  for  the  plain- 
tiff in  an  action  for  goods  sold,  though  he  is  to  receive  a  commission  on  the  sale. 
{Mvrley  ▼.  Langridt,  1824,  N.  P.,  1  C.  &  P.  216).  But  a  dedarmtion  of  a 
shopman  as  to  goods  being  in  his  master's  possession,  the  transaction  not  being 
within  the  ordinary  business  of  the  master,  held  inadmissible.  (Gm^k  ▼. 
Howard,  T.  T.  1832,  G.  P.,  8  Bing.  451). 
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The  Court  held,  that  he  could  not  recover  against  the  real  pro-  bnog  lole  pro- 
prietors for  printing,  or  for  any  thing  that  was  done  in  furtherance  of  pnetor  pre- 
the  sale  of  such  newspaper,  durbg  the  time  to  which  such  affidavit  ^^^^^^ 
WIS  yplicante.  -  done*. 


BAG0TBR  V.  Robinson,  M.  T.  1832.   N.  P.     9  Bing.  77;  S.  C. 

2M.^  Seoit,  1 60. 

The  plaintiff  let  out  his  types  and  presses  to  a  party  who  was  A  puty  lettiiig 
engaged  hy  the  proprietor  of  a  periodical  pubUcation,  and  who  biB  typMss,  &c., 
composed  and  printed  the  work  without  the  interference  of  the  *®  \j  *^°' 

1  .^.^^  '^  sae  B.,  who 

^^^  employs  A. 

The  Court  held,  that  the  party  hiring  the  types,  &c.,  was,  within 

the  38  Geo.  3,  c.  78,  responsible  to  the  Stamp  Office,  and  that  the 
plaintiff  letting  the  types,  &c.,  was  precluded  from  sumg  the  pro- 
prietor for  the  work  done. 


Rxx  0.  Justices  of  Lancashire,  M.  T.  1839,  Q.  B.     11  Ad.  ^ 

E.  144;  S.  C.  3P.  ^D,  86. 

Upon  a  grant  of  quarter  sessions  to  a  borough  under  5  &  6  A  grant  of 

Will.  4,  c.  76,  but  without  the  grant  of  a  gaol—  ^«*rter  ms- 

The  Court  held,  that  the  town  council  have  no  power  to  contract  ^  Will!4  does 

with  the  county  justices  for  the  sending  their  prisoners  to  the  not  include 

county  gaol;  but  where  such  a  contract  is  made,  under  5  Geo.  4,  lendiog  pri- 

c.  85,  with  boroughs  having  gaols  existing,  although  the  former  act  ^^^^  to.a 

may  alter  the  oontroul  of  them,  it  does  not  take  away  the  certiorari  ^^'"^^  *•**  • 
to  remove  the  order  of  the  county  justices. 


YoRKse.  Chapman,  £.  T.  1840.  Q.  B.    11  Ad.^E^SlS;  S.  C. 

3  P.  f  D.  496. 

In  an  action  of  trespass  and  false  imprisonment,  proof  that  the  To  render  the 

act  was  done  by  the  direction  of  the  deputy  marshal,  but  there  was  Marshal  liable 

no  evidence  of  the  appointment  of  that  person —  ^  depntymust 

The  Court  held,  Uiat  it  was  insufficient  to  fix  the  Marshal,  unless  *PP<nnted. 
he  was  prored  to  be  cognizant  of  the  acts  of  the  deputy  marshal. 


*  The  printer  of  an  immoral  and  libeUona  work  cannot  maintain  an  action  for 
bit  hm  aganiat  tiie  pnbUaher  who  employed  him.  (PopMt  t.  Sioekdale,  M.  T. 
1825,  N.  P.,  2  C.  &  P.  198 ;  S.  C.  1  Ry.  &  M.  337). 

Whone  a  printer  haa  bem  tmploj%d  to  print  a  work  of  which  the  impresiion  b 
to  be  a  eertain  number  of  copies,  if  a  fire  break  out  and  consume  the  premises 
bdioie  the  whole  number  has  been  worked  off,  the  printer  cannot  recover  any 

,  n.  T> 


J,  altlunigh  a  part  has  actually  been  delivered.    {A^Uard  v.  Booth 
1835.  N.  P..  7  C.  *  P.  108). 

t  Begnlated  by  the  8  &  4  Viet.  c.  25,  and  5  Vict.  sess.  2,  c.  S{2. 

t  The  defendant,  desirous  of  being  removed  by  a  habeas  corpus  from  the  Pleet 
to  the  King's  Bench  prison^  having  paid  a  fee  pronerly  due  from  the  plwtiff  to 
the  Warden,  on  commitment  to  the  custody  of  Uie  latter,  he  cannot  afterwards 
sammsrily  compel  the  pUintiff  to  reimbune  nim.  (Burt  v.  Bryant,  T.  T.  1837> 
B.  C,  S  D.  P.  C.  726). 

r2 
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See  tits.  Deelaration — Detainer — Pleas. 


I.  RELATIVE  TO  PROCEEDINGS  AGAINST  PRISONER. 

(a)  By  detainer,  p.  244. 

(b)  By  charging  in  execution,  p.  245. 

II.  RELATIVE    TO    THE  COMMENCEMENT    OF    THE 

IMPRISONMENT,  p.  246. 

III.  RELATIVE  TO  PROCEEDINGS  BY  PRISONERS. 

(a)  By  insolvent  act.     See  tit.  Insolvent  Act. 

(b)  By  lords'  act. 

1.  To  what  Cases  applicable,  p.  246. 

2.  0/  the  Notice  and  Motion,  and  within  what 

Time,  p.  247. 

3.  Discharge  under,  setting  aside,  p.  248. 

4.  Power  of  the  Judge  at  the  Assizes,  p.  248. 

(c)  Dnder  the  act  for  the   relief  of  debtors 

IN    EXECUTION    FOR   DEBTS   UNDER   £20. 

1 .  To  what  Cases  applicable,  p.  248. 

2.  Of  the  In^rison$nent,  1^.  2A^. 

3.  Of  the  Petition,  p.  249. 

4.  Of  the  Notice,  p.  250. 

5.  Of  the  Motion,  Bule  for,  and  within  what 

Time,  and  of  the  Discharge,  p.  250. 

(d)  Of  the  prisoner's  allowance,  p.  251. 

(e)  Of  the  rules  and  day  rules,  p.  251. 

IV.  RELATIVE  TO  THE  SUPERSEDEAS,  p.  251. 
V.  RELATIVE  TO  THE  DISCHARGE,  p.  252. 

VI.  RELATIVE  TO  CRIMINAL  CUSTODY,  p.  253. 


I.  RELATIVE  TO  PROCEEDINGS  AGAINST  PRISONER. 

(a)  By  detainer. 

The  2  WiXi,  4         ^^  "^  V^iUl.  4,  c.  39,  s.  8,  it  is  enacted,  "  That  when  it  shaQ  be 
c.  39,  regulates   intended  to  detain  in  any  such  action  anj  person  being  in  the  cus- 

*  Ab  to  Hie  writ  de  contomace  capiendo,  see  3  &  4  "Vict.  c.  93. 

Where  a  warrant  on  a  charge  of  felony  is  lodged  against  a  partj  in  ciYil  eaatody, 
the  Warden  is  justified  .in  confining  him  in  the  strong-room.  (Oibomt  ▼.  Argh, 
M.  T.  1835,  4  D.  P.  C.  342;  S.  C.  2  Scott,  500). 
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todj  of  the  Marshal  of  the  Marshalaea  of  the  Court  of  King^s  the  mode  of 
Bench,  or  of  the  Warden  of  the  Fleet  prison,  the  process  of  detainer  JJ^t^^^^. 
shall  be  according  to  the  form  of  the  writ  of  detainer  contained  in  ^^^de- 
the  said  schedule,  and  marked  No.  5 :  and  a  copy  of  such  process,  tamer*, 
and  of  all  indorsements  thereon,  shall  be  deliyered,  together  with 
such  process,  to  the  said  Marshal  or  Warden  to  whom  the  same  shall 
be  directed,  and  who  shall  forthwith  serve  such  copy  upon  the  de- 
fendant personally,  or  leave  the  same  at  his  room,  lodging,  or  other 
place  of  abode;  such  process  may  issue  from  either  of  the  said  courts, 
and  the  declaration  thereupon  shall  and  may  allege  the  prisoner  to 
be  in  the  custody  of  the  said  Marshal  or  Warden,  as  the  fact  may  be, 
and  the  proceedings  shall  be  as  against  prisoners  in  the  custody  of 
the  sheriff,  unless  otherwise  ordered  by  some  rule  to  be  made  by 
the  Judges  of  the  said  Ck>urts.*' 


(5)  By  charging  in  execution. 

Smith  v.  Sandys,  M.  T.  1835.  K.  B.     5  N.  ^  M.  59. 

The  defendant  being  in  custody  in  the  year  1821  at  the  suit  of  Adefeodant 

some  person,  but  not  being  in  custody  in  the  present  action,  the  ^^^^)^ 

plaintiff  in  this  action,  having  obtained  judgment,  took  out  a  side-  ^JJJ,^  on****** 

bar  rule  for  the  Marshal  to  acknowledge  the  defendant  to  be  in  his  judgment  after 

custody.     This  acknowledgment  was  made,  and  the  committitur  the  year,  unless 

was  entered  upon  the  roll,  but  the  defendant  was  not  then  brought  jemed  bysci. 

up  by  habeas  corpus  to  be  charged  in  execution.  '  * 

The  Court  held,  where  the  judgment  is  more  than  a  year  and  a 
day  old,  the  plaintiff  cannot  charge  the  defendant  in  execution  by 
habeas  cofpus  without  first  reviving  the  judgment  by  sd.  fa. 

*  A  prisoner  in  the  cnstody  of  the  Marshal  cannot  be  brought  up  to  be  charged 
with  an  attachment;  but  it  shoald  be  lodged  with  the  sheriff,  to  take  him  upon 
his  discharge  upon  the  former  process.  {Boucher  t.  Simnu,  T.  T.  1835,  Ex., 
4  D.  P.  C-  173;  S.  C.  2  C,  M.  &  R.  392). 

A  plaintiff  cannot  lodge  a  detainer  against  a  defendant,  and  then,  having,  on  the 
groond  of  a  defect  in  tliB  writ,  treated  it  as  a  nullity,  lodge  a  second  detainer 
tgainst  him.  {Oadderer  t.  Sheppard,  H.  T.  1836,  B.  C,  4  D.  P.  C.  577). 
Aifter  nine  terms  have  elapsed  it  is  too  late  to  object  that  a  party  in  custody  for 
non>paymeot  of  poor-rates  has  been  charged  and  detained  on  an  attachment  of  pri- 

Tilege,  without  leave  of  the  Court  or  a  Judge.    {Goodman  v. ,  M.  T.  1831, 

B.  C.,  1  D.  P.  C.  128).  Where  a  prisoner  is  in  custody  of  the  sheriff  on  a  crimi- 
Bd  process,  it  is  sufficient  to  lodge  a  detainer  in  civil  process  without  any  order 
from  the  Ck>urt.  {Grainger  v.  Moore,  H.  T.  1837,  Ex.,  5  D.  P.  C.  456). 

t  By  Rule  H.  T.,  2  WilL  4,  the  plaintiff  shall  proceed  to  trial  or  final  judg. 
meat  against  a  prisoner  within  three  terms  inclusive  after  declaration,  and  shall 
caose  d^e  defendant  to  be  charged  in  execution  within  two  terms  inclusive  after 
such  trial  or  judgment,  of  which  the  term  in  or  after  which  the  trial  was  had  shall 
be  reckoned  one.  In  order  to  charge  the  defendant  in  execution,  it  shall  not  be 
aeceasary  that  the  proceedings  be  entered  of  record.  Since  the  2  &  3  Will.  4, 
c.  39,  s.  8,  it  is  not  necessary  to  bring  up  a  prisoner  in  the  custody  of  the  Warden 
to  charge  him  with  a  declaration  stating  him  to  be  in  such  custody.  {Bameti  v. 
Harria,  T.  T.  1833,  B.  C,  2  D.  P.  C.  186).  The  rule  charging  a  defendant  in 
cxecnticin  need  not  be  lodged  at  the  prison  on  the  same  day,  it  is  sufficient  if 
lodged  within  a  reasonable  time.  {Blandy  v.  Webb,  E.T.  1832,  Ex.,  3  Tyrw. 
235). 

A  party  in  execution,  issued  above  a  year  and  a  day,  on  a  judgment  without  a 
sci.  &.,  beld  entitled  to  take  the  objection,  and  not  to  have  waived  the  right 
by  delay.  {Mortimer  v.  Peggitt,  M.  T.  1836,  K.  B.,  4  A.  &  E.  363,  n.).  A  prisoner 
in  custody  of  the  Marshal,  under  a  Judge's  warrant,  may  be  brought  up  to  be 
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But,  jndgmeat 
signed  in  Mi- 
chwrimim  vaca- 
tion— warrant 
delivered  last 
day  of  Hilary 
Term — ^intime. 


Williams  v.  Waring,  T.  T.  1835.  Ex.  2  C,  Jf.f -B.354;  S.C. 

4  D.  P.  C.  200. 

In  debt  on  bond  in  a  penalty  of  3121.  jadgment  was  ngaed  in 
Michaelmas  vacation;  on  the  last  day  of  Hilaiy  Term  a  warrant  to 
take  the  defendant  on  a  ca.  sa.  was  deliyered  to  the  deputy  in 
London  of  the  sheriff  of  Denbighshire: — Held,  that  the  defendant 
was  charged  in  execndon  in  due  time. 


II.  RELATIVE  TO  THE  COMMENCEMENT  OF  THE 

IMPRISONMENT. 

Yappe  v.  Hartinoton,  T.  T.  1837.  C.  P.    3  Buiff.  N.  S.  907. 

Imprisonment  An  insolvent  was  arrested  upon  the  5th  of  November,  but  was 
commences  not  conveyed  to  prison  until  the  12th,  being  left  during  the  interval 
l^mr^thin  ^  *^*  ^^^'^  ^^  *  friend  of  the  officer;  and  a  sale  of  the  insolvent's 
the  walls  of  the  effects,  under  a  fieri  facias,  took  place  between  the  5th  and  12th  of 
prison.  November. 

The  Court  held,  that  the  arrest  of  the  insolvent  upon  the  5th  was 
not,  under  the  circumstances,  such  a  commencement  of  his  impri- 
sonment as  rendered  the  execution  void,  under  the  34th  section  of 
the  7  Greo.  4,  c.  57,  (Insolvent  Debtor's  Act). 


III.  RELATIVE  TO  PROCEEDINGS  BT  PRISONERS. 


(b)  By  lords*  act. 

1 .  To  what  Cases  eq^Ueable. 

Robins  v.  Creswell,  M.  T.  1834.  K.  B.    AN.^M.  307;  S.  C. 

2  Ad.  f  E.  23. 

The  debt  and  On  a  prisoner  bemg  brought  up  under  the  compulsory  clanae  in 

costs  must  not    the  Lords'  Act — 

300/.*.  p^  £^^^ — f^Y^^  words  '<  besides  costs  of  suit'*  being  omitted  in 
33  Geo.  3,  c.  5,  it  is  necessary,  in  order  to  bring  a  partj  within  the 
statute,  that  he  should  be  charged  in  execution  for  a  debt 
including  the  costs,  is  under  300/. 


charged  with  a  declaration.  (JSst  v.  Smithy  E.  T.  1832,  Ex.,  3  Tjrw.  363). 
Where  a  defendant  ia  in  a  connty  gaol,  the  plaintiff  is  not  entitled,  as  of  right,  to 
a  writ  of  haheas  corpus  ad  satisfedendam,  with  a  ^iew  to  remoTe  him  to  Hie 
costod J  of  the  Warden  of  the  Fleet.  The  issuing  of  snch  a  writ  is  discretioiuurj 
with  the  Conrt.  {WUlianu t.  /oner,  T.  T.  1832,  Ex.,  2  C.  &  J.  611).  Where 
one  of  two  defendants  was  in  custody  on  a  criminal  charge,  the  Court  allowed 
him  to  he  brought  up  to  be  charged  with  a  declaration.  [WiUitamsT.  Smithy  H. 
T.  1833,  Ex.,  I  D.  P.  C.  703). 


*  Under  the  Lords'  Act,  the  Court  hsTe  no  power  to  inquire  whether  the 
ceptance  on  which  the  party  was  in  execution  on  a  judgment  obtained  against  him 
be  a  forgery  or  not.  {Bm€  y.  Zee,  M.  T.  1824,  C.  P.,  9  Moore,  593)« 
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WOMKRSLKY   9.   BOUSFIELD,    £.   T.    1830.     C.  P.      6jBt>$r.  801. 

A  MOTION  had  been  made  to  bring  up  a  party  in  custody  for  A  prisoner  may 

debts  not  exceeding  300/.,  under  the  compulsory  clause  of  the  Lords'  be  broi^^t  up 

Act;  it  appeared  he  had  been  subsequently  charged  in  execution  at  i^,^>^et 

the  suit  of  another  creditor  for  500/.  though  tabae. 

The  Court  held,  that,  notwithstanding  the  second  execution,  he  qnenaycbaiged 

was  still  within  the  operation  of  the  statute;  and,  upon  his  declining  ^  ezecotion 

to  give  in  a  proper  schedule,  remanded  him  for  sixty  days,  subject  than  SOoT"""* 
to  the  oonaequenoes  of  his  contumacy. 


2.  Of  the  Notice  and  Motitm,  and  within  what  Time. 

Buxton  v.  Spires,  M.  T.  1835.  Ex.  2  C,  M.  <$•  R.  601;  S.  C. 
4  D.  P.  C.  365;  S.  C.  1  T.  f  O.  74.— S.  P.  Hayward  v. 
Priest,  M.  T.  1833.  C.  P.    3  M.  ^  Seott,  388. 

Thx  twenty  days*  notice  given  by  a  creditor  to  a  prisoner,  of  his  The  20  dayt' 
intention  to  call  upon  him  to  account,  expired  on  the  first  day  of  notioe  most  ez- 
term—  pire  before^the 

The  Court  held,  that  he  could  not  be  called  upon  until  the  next 
term. 


Perrott  r.  Deank,  M.  T.  1834.  £x.     2  C.  ^  M.  318;   S.  C. 

2  D.  P.  C.  284. 

A  DEBTOR  was  brought  up  under  the  Lords'  Act,  and  he  had  Time  enlarged 
his  sixty  days  allowed,  but  did  not  file  his  schedule,  and  in  the  ^^°^|^^  . 

mean  time  petitioned  the  Insolvent  Court.  ^  "^  P***' 

• 

^  Hie  32  Geo.  2,  (the  Lords'  Act),  c.  28,  in  its  eompnUory  clanse,  (16th}, 
inthorixea  a  creditor,  on  gifing  twenty  days'  notice  in  writing  to  his  debtor,  to 
oompd  the  debtor  to  give  in,  upon  oath,  a  tme  account  in  writing  of  all  his  real 
aad  personal  estate,  Stc.,  within  the  first  seren  days  of  the  term  which  shall  next 
cnsoe  after  the  expiration  of  the  said  twenty  days : — Held,  that  snch  seven  days  are 
to  be  computed  from  the  first  day  of  the  term  which  shall  next  ensue  the  expira- 
tion of  thie  said  twenty  days,  and  not  from  the  time  in  which  the  twenty  days' 
aotioe  to  the  debtor  may  expire ;  and  a  motion  to  bring  up  the  inaoWent  after 
tbe  expiration  of  the  first  seren  days  in  such  term  will  be  refused.  (Roger*  ▼. 
PceitA4nii,  M.T.  1834,  C.  P.,  3D.P.C.142;  S.  C.  1  Scott,  121).  An  applica- 
tion to  bring  up  an  insolvent,  under  the  Lords'  Act,  on  the  seventh  day  of  the 
tern, held  too  late.  {AeramanY.  HarrtMon,  E.  T.  1832,  C.  P.,  8  Bing.  154;  S. C. 
I  M.  &  Scott,  240). 

Serrioe  of  the  notice,  under  the  compulsory  clauses  of  the  Lords'  Act,  by  a 
creditor  on  the  landlady  of  the  house  where  the  detaining  creditor  lodged^ 
held  insulBcient,  unless  sworn  that  she  acted  as  his  servant.  (Wifody.  dam" 
peril,  M.  T.  1835,  B.  C,  4  D.  P.  C.  276 ;  S.  P.  Fojforig  v,  SmUk,  H.  T.  1836, 
B.  C,  4  D.  P.  C.  595). 

The  services  of  the  notices  required  to  be  given  by  a  creditor  who  seeks  to 
bring  up  a  debtor  under  the  compulsory  clause  in  the  Lords'  Act,  (32  Geo.  2, 
C.28,  8.  l€),  may  be  proved  by  a  witness  vivft  voce,  and  need  not  be  proved  by 
affidavit;  secus,  with  respect  to  the  notices  to  be  given  by  the  prisoner.  {Ralph, 
M*  pmrte,  1834,  N.  P.,  6  C.  Sc  P.  406).  But  the  motion  to  bring  a  party 
up,  wnder  the  compulsory  clanaes  of  the  Lords'  Act,  must  be  supported  by  an 
aftdavit  ^t  all  the  creditors  have  been  served  with  notice.  (Grove  v.  Parker f 
B-  T.  1834,  Ex.,  2  D.  P.  C.  626). 
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tion  in  the  In-        This  Court  enlarged  the  time  for  filing  his  schedule  until  after 
solTent  Court*,  ^hg  ^j  ^jjg^  ^le  was  to  be  brought  up  before  the  Inaolyent 

Court. 


3.  Diseharffe  under,  setting  aeidef. 


4.  Power  of  the  Judge  at  the  Auitee. 

Briggb  v.  Sharpb,  H.  T.  1830.  C.  P.     6  Bing.  517. 

The  Court  will  The  insolvent  had  been  brought  up  under  the  Lords*  Act  before 
not  interfere  a  Judge  of  assize,  and  remanded^  after  the  Judge  had  examined  the 
Si^n^i.    note  of  allowance  and  affidavit. 

giseg,  '        The  Court  held,  that  they  were  precluded  from  interfering,  ex- 

cept upon  matter  arising  subsequently. 


Rex  v.  Belk,  £.  T.  1826.  K.  B.     7  B.  ^  R.  234. 

Where  a  pri-  A  PRISONER,  brought  up  at  the  assizes  under  the  compulsory 

*'"®J  'J"  ^'  clauses  of  the  Lords'  Act,  not  being  prepared  with  his  schedule 

OTe^assiseTto  ^*'  remanded  generally;   and  at  the  ensuing  assizes,  more  than 

another,  the  sixty  davs  having  elapsed,  the  Judge  considered  that  he  had  no 

Judge  would  jurisdiction  to  take  his  examination  without  an  order  from  the 

not  adjudicate  Court.     The  latter,  holding  they  had  jurisdiction,  made  an  order  to 

order  from  the  ^^®  gaoler  accordingly,  that  he  might  be  brought  up  at  the  next 

Court.  assizes,  and  be  examined;  but  such  order  to  bnng  up  at  the  next 

assizes  cannot  refer  to  a  special  gaol  delivery. 


(c)  Under  the  act  for  the  relief  of  debtors  in   exe- 
cution FOR  debts  under  £20. 

1 .  To  what  Cases  applicable. 

Doe  d.  Daffey  v.  Sinclair,  E.T.  1837.  C.  P.  5D.  P.  C.  615; 
S.  C.  3  Bing.  N.  S.  778.— S.  P.  Doe  d.  Threllfold  i;. 
Ward,  M.T.  1836.  Ex.  5  D.  P.  a  290;  S.  C.  2  M.  ^  W. 
65.— S.  P.  Doe  v. ,  T.  T.  1831.  B.  C.     1  D.  P.  C.  69. 

The  debt  is  the       ^  PARTY  had  been  in  prison  for  twelve  months,  on  judgment 
test^.  in  ejectment,  for  damages    Is.,   costs   40s.,  and  increased  costs 

above  20/. 

*  Where  a  prisoner,  brought  up  under  the  compulsory  danaes  of  the  Lords' 
Act,  is  not  prepared  with  her  schedule,  and  she  refttses  to  daim  her  sixty  days, 
the  Court  is  bound  to  allow  them  to  her;  (Pierce  ▼.  Daneon,  M.  T.  1832,  B.  C., 
1  D.  P.  C.  496);  and  the  Court  allowed  further  time  to  a  prisoner  brought  up 
under  the  compulsory  clause,  upon  his  alleging  that  he  had  petitioned  the  insol- 
vent Court  for  his  discharge.     (Jn  re  Paynes  £.  T.  1832,  C.  P.,  8  Bing.  196). 

f  Where  a  defendant  has  been  discharged  under  the  Lords'  Act  for  five  years, 
it  is  too  late,  at  the.  end  of  that  period,  to  apply  to  set  aside  the  order  for  the 
discharge.  {Hawkint  ▼.  PHng^  M.  T.  1833,  B.  C,  2  D.  P.  C.  401). 

X  And  beinff  exactly  20/.  is  no  objection.  (Tkomeon-v.  King,  H.  T.  1836,  B.  C, 
4  D.  P.  C.  582).  A  prisoner  who  has  been  in  custody  for  twelve  months  for  a  debt 
or  for  damages  not  exaeding  20/. ,  is  entitled  to  his  dlschaiige  absolutely  aa  a  matter 
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The  Court  held,  that  the  defendant  was  entitled  to  be  discharged 
under  the  48  Greo.  3,  c.  123,  the  words  of  which  are,  ''  any  debt  or 
damages,  exclusive  of  the  costs  incurred." 


TiNMOOTH  V.  Taylor,  M.  T.  1829.  K.  B.     10  B.  ^  C.  114. 

The  plaintiff  was  in  execution  for  the  costs  of  judgment  of  non-  Costs  after 
iiiit,  amounting  to  341,     Having  been  in  execution  for  more  than  judgment  be- 
lycar,  he  had  obtained  a  rule  under  the  48  Geo.  3,  c.  123,  calling  ^"n^  ®ii^|„ 
upon  the  defendant  to  shew  cause  why  he  should  not  be  discharged  the  48  Geo.  3, 
OQt  of  custody.  c.  123. 

Per  Cur. — ^The  object  of  the  act,  if  taken  from  the  preamble, 
would  appear  to  apply  to  defendants  only;  but  if,  in  order  to  bring 
a  case  like  this  within  the  act,  it  be  said  that  the  costs  become  a 
debt  by  the  judgment,  they  must  be  under  20/. ;  othervrise,  it  is 
impossible  to  say  that  the  case  comes  fully  within  the  act. 


Winter  r.  Elliott,  E.  T.  1834.  K.  B.     3  N.  ^M.3\5;  S.  C. 

1  Jd.  ^  E.  24. 

A  PARTY  charged  in  execution  for  damages  recovered  in  an  action  The  word  "  da- 
for  an  assault—  mages,"  in  the 

The  Court  held,  that  he  was'withm  the  provision  of  the  act  of  ^^^to  m1*^" 
48  Geo.  3,  c.  123,  "  for  the  discharge  of  debtors  in  execution  for  £iiSts.  "*' 
small  debts  from  imprisonment  in  certain  cases." 


2.  0/  the  Imprieonment* , 
3.  Of  the  Petittofff. 

of  ri^t.  {Stacy  ▼.  Fieldsend,  H.  T.  1833,  Ex.,  1  D.  P.  C.  700).  So,  the 
Court  will  discharge  a  debtor  who  has  lain  in  prison  for  the  space  of  twelye  suc- 
ocBsiTe  calendar  months  for  a  debt  not  exceeding  20/.,  under  the  48  Geo.  3, 
e.  123,  a.  1,  although  he  has  been  brought  up  under  the  compulsory  clauses  of  the 
Iiords'  Act,  and  has  refused  to  deliver  in  his  schedule.  ( White f  Ex  partem  T.  T. 
1831,  B.  C,  1  D.  P.  C.  66).  So,  where  the  judgment  in  debt  was  for  100/., 
hot  the  real  debt  for  which  he  was  taken  in  execution  was  under  20/. : — Held, 
that  be  was  entitled  to  be  discharged  after  tweWe  months  lying  in  prison.  {Harria 
T.  Parker,  T.  T.  1835,  Ex.,  3  D.  P.  C.  451).  The  48  Geo.  3,  c.  123,  applies  to 
the  case  of  a  prisoner  in  execution  for  damages  not  exceeding  20/. ,  recovered 
•gainst  him  in  an  action  for  crim.  con.  (Gootffellow  ▼.  Hollingt,  T.  T.  1836, 
C.  P.,  4  D.  P.  C.  198;  S.  C.  3  Bing.  N.  S.  1).  But  where  the  amount  for  which 
the  party  was  charged  in  execution  exceeded  20/.,  although  the  original  debt  was 
leas,  but  the  excess  was  made  up  of  interest : — Held,  that  he  was  not  entitled  to 
be  discharged  under  the  48  Geo.  3,  c.  123.  (Cooper  y.  BlUa,  H.  T.  1834,  C.  P., 
3  M.  &  Scott,  791). 

*  To  entitle  a  prisoner  to  his  discharge  under  the  48  Geo.  3,  c.  123,  s.  1 ,  he  must 
have  actually  been  confined  within  the  walls,  and  not  merely  within  the  rules,  for 
twdve  months.  (Sumptean  t.  Monsani,  H.  T.  1837,  K.B.,  4  Ad.  &  E.  1007.— 
8.  P.  Bmmard  v.  Symond»,  E.T.  1837,  B.  C,  5  D.  P.  C.  520.— S.  P.  Gilbert 
».  Pope,  H.  T.  1837,  Ex.,  5  D.  P.  C.  449  ;  S.  C.  2  M.  &  W.  311). 

t  The  Court  will  not  interfere,  under  the  32  Geo.  2,  c.  28,  s.  11,  to  relieve  a 
debtor  from  alleged  extortion,  unless' a  prim&  facie  case  of  extortion  ia  made  out 
on  the  part  of  the  petitioner.    {I%ghe,  Ex  parte,  E.  T.  1833,  B.  C,  2  D.  P.  C. 
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4.  0/ the  Notice*. 


5.  Of  the  Motion^  Rule  for,  and  within  what  Time,  and  of  the 

Dieeharge, 

PoRKBRS  V.  WiLKiNS,  M.  T.  1838.  C.  P.     7  D.  P.  C.  152.— 8.  P. 
Anon.,  M.  T.  1831.  B.  C.     1  D.  P.  C.  150. 

Tbe  rale  may  be       On  motion  to  dischai^  the  prisoner  oat  of  custody,  it  appeared 
moved  ^e  day    that  the  defendant  haying  been  taken  on  the  27th  November,  1837, 

w^ILf!*  ^^    ^^^  ^™^  ®^  ^^  ^^^^  November,  1 838,  granted  a  rule  for  his  dis- 

charge  under  the  provisions  of  the  48  Geo.  3,  c  123,  ten  days' 
notice  of  the  motion  having  been  given. 

*  Where  a  prisoner  implies  for  hit  dischai^ge  mider  the  48  Geo.  3,  c.  123,  hii 
notice  must  be  serred  on  the  plaintifT,  and  therefore  serrioe  on  his  attorney  is  not 
sufficient.  (JTc/Zy  ▼.  JHekhuon,  H.  T.  1833,  B.  C,  1  D.  P.  C.  546.— S.  ?.  John- 
ton  ▼.  ButledffB,  E.  T.  1837,  B.  C,  5  D.  P.  C.  579).  And  as  the  notice  ander 
the  48  Geo.  3,  c.  123,  s.  1,  must  be  serred  on  the  pUuntiflr  himself  jpenonaUy, 
the  latter  does  not  wsIyc  the  objection,  that  it  has  been  so  serred,  by  appesr* 
ing  on  the  notice.  (Biddulph  ▼.  Gray,  H.  T.  1836,  B.  C,  5  D.  P.  C.  406).  In 
order  to  obtain  a  discharge  under  the  48  Geo.  3,  c.  123,  it  is  not  sufficient  that  the 
notice  should  be  left  "  with  a  female,  at  the  plaintiff's  residence."  {Oeorge  r. 
J^,  M.  T.  1805,  B.  C,  4  D.  P.  C.  273).  But  where  a  plsintiira  rendenoe  csn- 
not  be  found,  the  defendant,  who  applies  for  relief  under  48  Geo.  3,  c.  123,  maj 
serve  the  notice  required  by  that  statute  on  the  plaintiff's  attorn^.  {WUum  t. 
Moekler,  H.  T.  1833,  B.  C,  1  D.  P.  C.  549).  So,  where  a  plaintxJr  in  execution 
for  the  costs  of  a  nonsuit  applied  for  his  dischaige  under  48  Geo.  3,  c.  123,  the 
Court  held  service  on  the  defendant^  attorney  sufficient,  it  being  sworn  tiist  the 
action  had  been  commenced  at  the  instsnce  of  the  plsjntiff*s  wife,  without  his 
authority,  md  that  the  residence  of  the  defendant  could  not  be  disoorered. 
(Bradley  y.  Webb,  E.  T.  1839,  B.  C,  7  D.  P.  C.  588). 

On  applying  to  discharge  a  prisoner  under  the  48  Geo.  3,  c.  123,  the  nsme  of 
the  cause  stated  in  the  notice  must  correspond  with  the  name  of  that  in  which  be 
is  m  execution;  (KeUyy.LHeHnmm,  H.  T.  1833,  B.  C,  1  D.  P.  C.  537).  And 
where  a  defendant  seeks  to  obtain  his  discharge  under  the  48  Geo.  3,  c.  123,  the 
plaintiff  being  dead,  he  must  senre  the  notice  on  the  personal  repreaentatJTe  of 
the  deceased,  or  shew  that  there  was  no  personil  representative,  befbre  a  notice 
to  the  attorney  of  the  plaintiff  will  be  considered  sufficient.  (&r  parte  Bicker ^ 
M.  T.  1835,  B.  C,  4  D.  P.  C.  275).  So,  where  the  party  had  become  of  un. 
sound  mind: — Held,  that  an  application  by  his  wife  might,  for  the  purposes  of 
the  act,  be  treated  as  that  of  the  husband,  {day  v.  Baxter,  £.  T.  1837,  K.  B., 
5  Ad.  &  £.  400). 

The  retainer  of  the  attorney  terminating  with  the  judgment,  notice  under  Ae 
48  Geo.  3,  c.  123,  served  upon  him,  is  not  sufficient.  (Oortfem  v.  TMme,  H.  T. 
1836,  B.  C,  4  D.  P.  C.  560). 

t  By  Reg.  H.  T.  2  Wi31.  4,  a  rule  or  order  for  the  discharge  of  a  debtor,  who 
has  been  detained  in  execution  a  year  for  a  debt  under  20/.,  may  be  made  abso- 
lute in  the  first  instance,  on  an  affidavit  of  notice  given  ten  days  before  the  in- 
tended application,  which  notice  may  be  given  before  the  year  expires. 

The  application  should  be  made  to  the  Court  in  term  time,  and  cannot  be 
disposed  of  at  chambers.  (Keliy  v.  Dickinson,  H.  T.  1833,  B.  C,  1  D.  P.  C. 
546.— S.  P.  Jonee  v.  Fitzaddame,  T.  T.  1833,  Ex..  1  C.  &  M.  855;  S.  C.  2  D. 
P.  C.  Ill :  S.  C.  3  Tyrw.  111).  Notice  ought  to  be  given  of  the  motion;  other- 
wise  only  a  rule  nisi  will  be  granted  in  the  first  instance.  (Jonee  v.  Fitzaddamt, 
T.T.  1833,  Ex.,  1  C.  &M.  855;  S.  C.  2  D.  P.  C.  Ill;  S.C.  31^rw.  111.— S.P. 
Moore  v.  Clay,  T.  T.  1835,  B.  C,  4  D.  P.  C.  5).  Service  of  rale  on  one  of 
two  plaintifft,  who  undertakes  to  accept  on  behalf  of  both,  is  sufficient  to  entitle 
a  defendant  to  his  discharge  under  the  48  Geo.  3,  c.  123.  (Faulkner  v.  Haelar, 
M.  T.  1840,  9  D.  P.  C.  138).  Rule  absolute  granted  in  the  first  Instance  for 
the  discharge  under  the  Small  Debtors'  Act,  of  a  defendant  in  ejectment,  where 
notice  of  the  application  had  been  given  to  acly  one  of  two  lessors  of  the  plain- 
tiff, the  other  having  no  interest,  and  it  not  being  known  where  he  was  to  be 
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(d)  Of  the  prisoner's  allowance. 

CoRMACK  o.  Bain,  H.  T.  1827.  C.  P.    4  Binp.  230. 

The  attorney  refoaed  to  disclose  the  plaintiff's  residence,  to  Where  anattor- 

enable  the  insolvent  to  serre  him  with  notice  of  his  intention  to  ney  reAued  to 

come  np  to  be  discharged—  ^  ^S^" 

The  Court  refosed  to  allow  the  attorney  to  give  the  undertaking  thepriw^er^ 

for  his  sixpences,  and  the  party  was  disdiarged.  dia6barged*. 


Gainsford  p.  Marshall,  M.  T.  1829.  K.  B.     10  P.  f  C.  224. 

On  the  question,  whether  the  turnkey  to  whom  the  creditor  is  to  The  tarnkej, 
piy  the  sixpences  is  to  be  considered  the  agent  of  the  debtor,  and  ^bo  receives 
whether  it  is  his  duty  to  receive  good  money —  (tlL  rixpcooL) 

The  Court  hdd,  that  he  was  the  agent  of  the  debtor,  and  there-  1.  the  agoot  of 
ibre  his  act  bound  the  debtor.  the  debtor. 


(e)  Of  thb  rules  and  day  RULSsf. 


IV.  RELATIVE  TO  THE  SUPERSEDEAS  J. 

fooBd.  (Z>oed.AntMT.Pay#ofi,T.T.1839,B.  C.,7D.P.C.671).  And,  where 
the  partj  has  remained  m  ezecation  twelve  months  for  a  debt  not  exceeding  20/., 
hdd  not  to  be  predoded  fixim  his  discharge,  under  the  48  Geo.  3,  c.  123,  alUioogh 
he  has  been  hronght  up  nnder  the  Lords  Act,  and  claimed  his  sixty  days,  which 
have  not  expired.  (Vemner  t.  Oxenhmn,  1838,  B.  C,  6  D.  P.  C.  766). 

In  an  application,  under  the  48  Gleo.  3,  c.  123,  s.  1,  for  the  discharge  of  a  pri- 
soner out  of  custody,  who  has  lain  in  prison  twelve  months  in  execution  for  a 
deht  not  exceeding  ^/.,  the  Court  will  not  incpiire  into  other  circumstances,  but 
require  only  to  be  satisfied  of  those  facts.  (Baxter  t.  CSarke,  M.  T.  1835,  Ex., 
2  C,  M.  &  R.  734;  S.  C.  1 T.  &  6. 133). 

Where  a  defendant  is  in  custody  in  any  other  prison  than  the  Fleet,  he  cannot 
he  diaciiarged  in  the  Exchequer  under  the  Small  Debtors'  Act,  unless  a  copy  of 
the  canoes,  in  which  the  defendant  is  in  custody,  has  been  procured  and  verified 
by  tlie  proper  officer.  (Short  v.  WilUamt,  M.  T.  1835,  Ex.,  4  D.  P.  C.  357; 
S.  C.  1 T.  &  6.  236). 

A  priaoner,  for  a  debt  under  20/..  having  been  in  execution  twelve  months:— 
Held,  entitled  to  be  discharged  out  of  custody  as  to  such  execution,  although 
sworn  of  abiUty  to  pay,  and  that  there  were  several  detainers  against  him.  It 
seema  tbat  the  imprisonment,  which  is  to  entitle  a  defendant  to  his  dischaige 
under  the  48  Geo.  3,  c.123,  must  be  immediately  previous  to  the  application. 
(SiuUim^  T.  M'Gratk,  M.  T.  1838,  B.  C,  7  D.  P.  C.328). 

*  The  notefor  the  sixpenoea,  signed  by  the  attorney  only,  is  insufficient.  {B^le 
V.  JBrowth  T.  T.  1827,  C.  P.,  12  Moore,  161). 

f  Before  stat.  5  Yict.  c.  22,  the  defendant  having  been  out  of  custody  on  a 
day  mle  would  not  be  d«>rived  of  his  right  to  be  &charged ;  aliter,  if  out  of 
eostodx  witiiout  such  rule.  (Bouffheyy.  Webb,  M.  T.  1835,  B.  C,  4  D.  P.  C. 
320). 

By  the  5  Vict.  sesa.  2,  c.  22,  s.  12,  the  rules  and  day  rules  are  abolished. 
And  even  before  that  statute,  the  Marriial  could  not,  of  his  own  authority,  grant 
the  roles  to  a  prisoner  in  custody  for  a  contempt,  which  is  for  punishment,  but 
nmat  have  made  a  special  application  to  the  Court  for  that  purpose.  (Oomperti, 
Jb  re^  H.  T.  1837,  K.  B.,  1  N.  &  P.  618). 

t  By  Reg.  Gen.,  H.  T.  2  Will.  4,  the  Marshal  of  the  Kmg's  Bench  Prison 
the  Warden  of  the  Fleet  shall  present  to  the  judges  of  the  Courts  of  King's 
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V.  RELATIVE  TO  THE  DISCHARGE. 

FoTHERGiLL  V.  Walton,  T.  T.  1827.  C.  P.     4  Bvng,  711. 

Where  a  credi-  The  plaintiff,  after  charging  the  defendant  in  execution,  Vecaroe 
tor  dies  hit  ad-  bankrapt,  and  died,  and  the  assignees  had  renounced  all  interest  in 
"»^»^^*<>'  "  the  action- 
Bench,  Common  Pleas,  and  Exchequer,  in  their  respective  ehamhen  at  Weit- 
minster,  within  the  first  four  days  of  every  term,  a  lut  of  all  such  prisoners  is 
are  sapersedeable,  shewing  as  to  what  actions,  and  on  what  aooount,  they  are  so, 
and  as  to  what  actions  (if  any)  they  still  remain  not  snpersedeable. 

By  the  same  rule,  if,  by  reason  of  any  writ  of  error,  special  order  of  the  Court, 
agreement  of  parties,  or  other  special  matter,  any  person  detained  in  the  actnsl 
custody  of  the  Marshal  of  the  King's  Bench  IVison  or  Warden  of  the  Fleet  be  not 
entitled  to  a  supersedeas  or  discharge  to  which  such  prisoner  would,  according  to 
the  general  rules  and  practice  of  the  Court,  be  otherwise  entitled  for  want  of  de- 
daring,  proceeding  to  trial  or  judgment,  or  charging  in  execution,  within  the 
times  prescribed  by  such  general  rules  and  practice,  then,  and  in  every  such  case, 
the  plaintiff  or  plaintiffs  at  whose  suit  such  prisoner  shall  be  so  detained  in  custody 
shall,  with  all  convenient  speed,  give  notice  in  writing  of  such  writ  of  error,  spe- 
cial order,  agreement,  or  other  special  matter,  to  the  Marshal  or  Warden,  upon 
pain  of  losing  the  right  to  detain  such  prisoner  in  custody  by  reason  of  such  spe- 
cial matter;  and  the  Marshal  or  Warden  shall  forthwith,  aft(»'  the  receipt  of  soch 
notice,  cause  the  matter  thereof  to  be  entered  in  the  books  of  the  prison,  and  shall 
also  present  to  the  Judges  of  the  respective  Courts  from  time  to  time  a  list  of  the 
prisoners  to  whom  such  special  matter  shall  relate,  shewing  such  special  matter, 
together  with  the  list  of  the  prisoners  snpersedeable. 

By  the  same  rule,  all  prisoners  who  have  been  or  shall  be  in  the  custody  of  the 
Marshal  or  Warden  for  the  space  of  one  calendar  month  after  they  are  supersede- 
able,  although  not  superseded,  shall  be  forthwith  discharged  out  of  the  King's 
Bench  or  Fleet  Prison  as  to  sill  such  actions  which  they  have  been  or  shall  be 
snpersedeable. 

By  the  same  rule,  the  order  of  a  Judge  for  the  discharge  of  a  prisoner,  on  the 
ground  of  a  plaintiff's  neglect  to  declare  or  proceed  to  trul  or  final  judgment  or 
execution  in  due  time,  may  be  obtained  at  the  return  of  one  summons  serted 
two  days  before  it  is  returnable,  such  order  in  town  causes  being  absolute,  snd  in 
country  causes,  unless  cause  be  shewn  within  four  days,  within  such  further  time 
as  the  Judge  shall  direct. 

By  the  same  rule,  a  rule  or  order  for  the  discharge  of  a  debtor  who  has  been 
detained  in  execution  a  year  for  a  debt  under  20/.  may  be  made  absolute  in  the 
first  instance,  on  an  affidavit  of  notice  given  ten  days  before  the  intended  applica- 
tion, which  notice  may  be  given  before  the  year  expires. 

Where  a  defendant  has  surrendered  in  discharge  of  bail  after  trial,  and  the 
plaintiff  has  not  charged  him  in  execution  within  two  terms  after  the  trial,  the 
defendant  may  be  superseded,  and  cannot  afterwards  be  taken  on  a  ca.  sa.  issaed 
on  a  judgment  afterwards  signed,  {fimvm  v.  Gardner,  T.  T.  1832,  B.  C,  1  D* 
P.  C.  426). 

Under  Rule  H.  T.,  2  Will.  4,  a  prisoner  once  snpersedeable  is  always  so.  (Hewitt 
V.  Melton,  E.  T.  1833,  Ex.,  1  C.  &  M.  579;  S.  C.  2  D.  P.  C.  71 ;  S.  C.  3 
Tjrw,  503 ;  abr.  ante,  tit.  Attorney). 

If  a  prisoner  is  snpersedeable  in  consequence  of  the  plaintiff  not  charging  him 
in  execution  in  due  time,  pursuant  to  1  Reg.  Gen.  H.  T.,  2  Will.  4,  s.  85,  the 
lapse  of  time  is  no  answer  to  an  application  for  his  discharge.  As  against  pri- 
soners, 3  Reg.  Gen.  H.  T.,  4  Will.  4,  abolishes  the  doctrine  of  relation,  so  as  to 
prevent  them  from  reckoning  the  term  previous  to  a  vacation  in  which  final  judg- 
ment is  signed  as  one  of  those  within  which  a  plaintiff  must  charge  in  execution, 
so  as  to  prevent  the  defendant  from  become  sopersedeable.  {Coibom  v.  Wall, 
E.  T.  1837,  B.  C,  5  D.  P.  C.  534 ;  S.  P.  Wyatt  v.  Howell,  E.  T.  1837,  Ex.. 
5  D.  P.  C.  585).  If  a  plaintiff  gives  notice  of  trial,  and  sets  down  his  cause  in  the 
third  term  inclusive  after  declaration,  he  has  complied  sufficiently  with  1  Reg.  Gen. 
H.  T.,  2  Will.  4, 8.  35,  and  the  defendant  is  not  snpersedeable.  (Myera  v.  Coojftr, 
M.  T.  1833,  B.  C,  2  D.  P.  C.  423).  The  Rule  HU.  T.,  2  Will  4,  aa  to  tiie  dis- 
charge of  prisoners  snpersedeable,  held  to  apply  only  to  priaoners  within  the 
walls,  and  not  within  the  rules  of  the  respective  prisons  only.  {Seggert  v.  Brett, 
M.  T.  1833,  K.  B.,  5  B.  &  Ad.  455). 

The  Marshall  or  Warden  is  not  bound  under  Reg.  Gen.  H.  T.,  2  Will.  4,  s.  88, 
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The  Conrt  refused  to  discharge  him  without  the  consent  of  the  the  party  to 

adminutntriz.  "^"^^ )?  P"- 

^  Boner  8  dis- 

•  charge*. 

VI.  RELATIVE  TO  CRIMINAL  CUSTODY.    See,  also,  tits. 

Constable — Indictment, 

Rex  v.  Justices  of  Middlesex,  H.  T.  1834.  K.  B.    3  i\r.  ^ 

M.  110. 

A  PARTY  who  is  convicted  before  a  court  of  quarter  sessions  ille«  A  pruoner  ia 

gaily  holden,  is  entitled  to  have  the  benefit  (if  any)  of  a  record  of  entitled  to  have 

the  proceedings  at  those  sessions;  and^  tl^^ZT 

The  Court  will  grant  a  mandamus  to  the  justices  to  make  up  with  the  view  of 

sQch  a  record  of  those  proceedings,  as  they  shaill  think  fit.  pleadingf. 


^ibdfge.     See  tits.  Ambassador — Arrest — Attorney. 


See  tit.  Mandamus, 


Smyth,  Ex  parte,  M.  T.  1835.  Ex.     2  C,  M.  f  R.  748;  S.  C. 

IT.^G.  222. 

The  Judicial  Committee  of  the  Privy  Council  had  jurisdiction.  No  prohibition, 
tod  the  matter  complained  of  was  mere  matter  of  practice —  unleBs  thejn- 

to  discfaarfe  a  prisoner  who  ia  snpersedeable,  without  an  order  of  the  Court  or  a 
Judge.  (Bobhuon  ▼.  Cruwell,  E.  T.  1837,  Ex.,  5  D.  P.  C.  601 ;  S.  C.  2  M.  & 
W.  410), 

*  The  4l8t  section  of  the  1  &  2  Vict.  c.  110,  has  not  taken  away  a  prisoner's 
right  to  his  discharge  under  the  48  Geo.  3,  c.  123.  (Chew  ▼.  Lye,  T.  T.  1839, 
&..  7  D.  P.  C.  465). 

A  prisoner  is  entitled  to  his  discharge  under  the  48  Geo.  3,  c.  123,  although 
be  refoaes  to  deliver  his  schedule,  pursuant  to  the  compulsory  clauses  of  the  Lords' 
Act,  after  the  expiration  of  sixty  days,  claimed  by  him,  and  which  have  expired 
before  the  end  of  ^e  twelve  months'  imprisonment,  in  respect  of  which  he  claims 
bit  discharge.  {Daoit  v.  CurtU,  M.  T.  1836,  C.  P.,  5  D.  P.  C.  344;  S.  C. 
3  Bing.  N.  S.  259 ;  S.  C.  3  Scott,  321).  On  notice  of  moving  to  discharge  a  party 
Q«t  of  custody  under  48  Geo.  3,  c.  123,  it  is  not  necesnry  to  leave  also  a  copy  of 
the  affidavit  on  which  the  application  is  made.  {W%lCo»  v.  Lemon,  M.  T.  1839, 
B.  C,  8  D.  P.  C.  144). 

t  A  constable  who  apprehends  a  prisoner  has  no  right  to  take  away  firom  him 
lay  money  which  he  has  about  him,  unless  it  is  in  some  way  connected  with  the 
offenoe  with  which  he  is  charged,  as  he  thereby  deprives  him  of  the  means  of 
mking  his  defence;  {Rex  v.  O'DanneU,  1835,  C.  C.  C,  7  C.  &  P.  138);  and 
tiie  Court  will  direct  money  found  upon  a  prisoner  to  be  restored  to  him  before 
trial,  if  it  appear  by  the  depositions  tiiat  it  is  in  no  way  material  to  the  charge  on 
vbich  he  is  to  be  tried;  (fiex  v.  Bamett,  1829,  N.  P.,  3  C.  &  P.  600) ;  though, 
vbers  a  prisoner  who  was  indicted  for  uttering  two  forged  promissory  notes, 
ODe  for29/.,  and  another  for  26/.,  when  called  on  to  plead  applied  to  the  Judge 
to  order  twenty .dght  sovereigns,  found  on  him  when  he  was  apprehended,  to  be 
''Stored  to  him,  and  there  was  ground  for  supposing  that  26/.  of  the  sum  found 
%as  the  proceeds  of  the  alleged  foi]ged  note  for  that  amount,  the  Judge  therefore 
ordered  that  2/.  only  should  be  given  back  to  the  prisoner.  (Rex  v.  Burgiei, 
1836.  N.  P.,  7  C.  &  P.  488). 

^here  error  is  brought  on  a  conviction  of  felony,  and,  after  a  four-day  rule  has 
been  obtained  and  served  on  the  Attorney-General  and  prosecutor,  there  is  no 
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didaloom- 
mittee  exceed 
their  jurudic- 
tion. 


The  Court  of  Exchequer  held,  that  they  had  no  jurisdiction  to 
interfere  by  prohibition,  although  they  might  in  caaea  where  the 
Judicial  Committee  have  exceeded  their  jurisidiction. 


Probate  duty 
attaches  on  a 
power  of  ap- 
pointment. 


See  tits.  Executors  and  Adnuniitraian — Legacy  Duty — Stamp, 


Attornst-Genk&al  v.  Staff,  M.  T.  1833.  Ex.     2C.  f  3f.  124; 

S.  C.  4  2yv.  11. 

Beqtjest  to  trustees  of  stock,  subject  to  a  general  power  of 
appointment  in  J.  S.,  who  exercised  the  power  in  favour  of  herself 
absolutely,  by  appointing  to  herself  and  another,  subject  to  a  new 
power  of  appointment  created  by  herself,  and  which  she  executed 
by  her  will. 

The  Court  held,  that  having  an  absolute  controul  over  it,  being 
liable  to  her  debts,  and  it  having  become  personal  property,  the 
probate  duty  attached. 


iPvotetrenlio^ 


Clark  v.  Denton,  T.  T.  1830.  K.  B.     I  B.^  Ad.  92. 

The  Court  will        Upon  a  return  to  a  habeas  corpus  cum  caus^  the  proceedings  in 
j^otanamethat  the  inferior  court  shewed  matter  against  the  defendant,  part  of 

which  was  within,  and  part  not  withm  its  jurisdiction. 

The  Court  above  said  they  would  not,  on  that  'account  alone, 
refuse  a  procedendo;  but  the  best  course  would  be  to  leave  the 
defendant  to  his  remedy  by  writ  of  error,  in  case  the  inferior 
court  should  proceed  to  judgment  upon  the  matter  which  was  not 
within  their  jurisdiction,  but  that  they  would  not  assume. 


the  inferior 
court  will  ex 
ceed  its  juris 
diction*. 


And  no  prohi- 
bition lies  mere- 


GopBY  V.  Manders^  H.  T.  1830.  C.  P.     6  Binff.  433. 

On  motion  for  a  procedendo — 

The  Court  held,  that  after  the  interiocutory  judgment  in  the  in- 
ly^r^rlo-  fg^j^y  court,  but  before  inquiry,  the  superior  would  not  grant  apro- 
ment  only.  cedendo. 

joinder  in  error,  the  party  convicted  is  entitled  to  be  discharged  oat  of  custody. 
(Rmt  y.  ffow9€,  E.  T.  1834,  K.  B.,  3  N.  &  M.  462). 

A.  was  to  be  tried  for  felony  at  the  assizes  for  the  county  of  W.,  and  B.,  a 
material  witness  for  A.,  was  committed  to  the  W.  city  prison  for  fiartlier  exa- 
mination on  a  charge  of  felony: — Held,  that,  before  the  trial  of  A.,  the  goYernor 
of  the  W.  dty  prison  ought  to  allow  A.'s  attorney  to  see  B.  in  his  prcMxioe< 
{Resf  Y.  Simondi,  1885,  N.  P.,  7  C.  &  P.  176). 

*  Where  it  appears,  by  the  declaration  in  a  cause  instituted  in  an  uiferior  juris- 
diction, that  ^e  sum  cliumed  by  the  plaintiff  is  exactly  200/.,  it  is  not  necessary 
to  enter  into  the  recognizances  required  by  the  19  Geo.  3,  c.  70,  s.  6,  and 
the  7  &  8  Geo.  4,  c.  71,  s.  6,  in  order  to  remove  it  into  a  superior  Court. 
{Brady  J.  Veeres,  H.  T.  1836,  B.  C,  5  D.  P.  C.  416). 
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Hayward  v.  Wright,  T.  T.  1828.  K.  B.     8  ^.  ^  C.  386. 

After  a  procedendo  had  been  granted  to  the  Palace  Court,  ihe  After  a  came 
defendant  applied  for  and  obtained  a  rule  to  shew  cause  whj  sent  back,  the 
the  procedendo  should  not  be  set  aside  on  the  ground  of  the  import-  ^°'*^-]J^  ^^\ 
ince  of  the  question  to  be  tried,  and  of  its  not  being  a  fit  cause  to  Seranse  tii^" 
be  tried  in  an  inferior  court.     Of  this  there  was  an  i&davit.  cause  is  of  im- 

Per  Cur. — We  are  now  asked  to  go  out  of  the  regular  course  on  portance. 
aeooimt  of  the  supposed  importance  of  the  cause.     We  do  not  like 
the  making  of  such  a  precedent;  by  doing  so  we  have  no  doubt  we 
should  be  opening  a  door  to  a  number  of  applications  of  a  similar 
nature. — Rule  refused. 


I.  RELATIVE  TO  MESNE  PROCESS. 

(a)  In  gbneral. 

1.  Of  the  UntfomiUty  of  Process  Act,  p.  256. 

2.  Of  the  Cammeneement  of  the  Action^  p.  257. 

3.  By  whom  ieeued,  p.  257. 

4.  When  Initiate  may  be  used,  and  of  Misnomer, 

p.  257. 

5.  Of  the  Holidays,  p.  258. 

6.  Against  several  Defendants^  p.  258. 

(b)  Of  the  writ  of  summons. 

1.  Of  the  County  and  direction  of  the  Writ, 

p.  258. 

2.  Eeign  of  the  King  or  Queen,  p.  259. 

3.  Form  of  Action,  p.  259. 

4.  Statement  of  the  Appearance,  p.  259. 

5.  Beseripii&n  of  the  Defendamt,  p.  259. 

6.  Signing  and  seaUng,  p.  260. 

7.  Bate  and  Teste  of  p.  260. 

8.  Name  of  chief  Clerk,  p.  260. 

9.  Statement  of  ''Plaintiff,'*  instead  of  Name, 

p.  260. 

10.  DescriptionofthePlaint^s Attorney,  ^.260, 

11.  Indorsement  of  Debt  and  Costs,  p.  261. 

12.  Insertion  of  the  Warnings,  p.  262. 

13.  Indorsement  of  the  Service,  p.  262. 

14.  Of  the  Copy,  ^.  262. 

15.  Cfthe  Service. 

1. — How  and  where  served,  p.  263. 
2. — On  whom  served,  p.  264. 
3,— Of  Alias  and  Pharies,  p.  264. 
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I.  RELATIVE  TO  MESNE  PROCESS- («m/i«ii«0- 

16.  0/9etting  aside  the  Process,  Copy,  and  Ser- 

viee,  p.  264. 

1 7.  Efeet  of  Summona  being  general,  and  not  in 

autre  droit,  p.  266. 

(e)  Op  the  writ  of  capias. 

1.  Process  to  found  the  Capias,  p.  266. 

2.  Of  the  Affidavit  for  the  Order  to  arrest,  p. 

266. 

3.  Direction  of  the  Writ,  p.  266. 

4.  Name  of  the  Parties,  p.  266. 

5.  Form  of  Jetton,  p.  266. 

6.  Bate  and  Teste  of,  p.  267. 

7.  Indorsement  on,  p.  267. 

8.  Description  of  the  Plaintiff's  and  Defendant' t 

Besidenee,  p.  267. 

9.  Description  of  the  Plaintiff's  Attorney,  p. 

268. 

10.  Of  the  Warnings,  p.  269. 

11.  Of  the  Copy,  1^.  269. 

12.  Of  the  Execution,  p.  269. 

13.  Indorsement  of  the  Execution,  p.  270. 

14.  Of  the  Return,  p.  270. 

15.  Of  the  Alias  and  Plvries,  p.  270. 

16.  Of  concurrent  Writs,  p.  271. 

17.  Setting  aside,  ^.  271. 

(d)  Of  the  continuance  of  process,  p.  272. 

(e)  Of  writs  of  monition,  p.  272. 

(/)  Of  the  amendment  of.    See  ante,  tit.  Amendment 
(g)  Of  distringas.     See  ante,  tit.  Distringas. 

II.  RELATIVE  TO  FINAL  PROCESS. 

(a)  Ca.  sa.     See  ante,  tit.  Execution. 

(b)  Elegit.     See  ante,  tit.  Execution. 

(c)  Fi.  fa.     See  ante,  tit.  Execution. 

(d)  Levari  facias.    See  ante,  tit.  Execution. 


I.  RELATIVE  TO  MESNE  PROCESS. 

(a)  In  general. 

1.  Of  the  Uniformity  of  Process  Act. 

Storr  v.  Bowles,  M.  T.  1832.  K.  B.     1  D.  P.  C.  516;  S.  C. 

4B.^Ad.  112. 

The  Uniformity       In  Easter  Term,  1832,  the  plaintiff  had  sued  out -a  bill  of  Mid- 
of  Procen  Act    dlesex  against  the  defendant,  and  the  process  was  continued  bj  alias 
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and  plories  down  to  Mich.  Term,  1832;  but  upon  taking  the  pluries  is  not  retro- 
bill  of  Middlesex  to  the  office  to  be  signed  by  the  proper  officer,  he  »P«ctive. 
refused  to  sign,  thinking  that,  since  the  stat.  2  Will.  4,  c.  39,  no 
such  process  was  issnable. 

Per  Cur. — ^The  statute  2  Will.  4,  c.  39,  applies  only  to  actions 
commenced  after  that  act  came  into  operation. 


2.  Of  the  Commencement  of  the  Action*. 


3.  By  whom  issued. 

Constable  v.  Johnstone,  M.  T.  1832.  Ex.     1  0.  ^  3f.  88; 
S.  C.  1  D.  P.  C.  598;  S.  C.  3  Tyrw.  231. 

The  attorney,  whose  name  was  indorsed  on  the  process,  being  When  the  pro- 

an  attorney  of  another  Court,  althoueh  not  of  that  from  which  it  ^^""^  iswed  by 
.        ,        -^  »  o  nn  attorney,  it 

*""*" —  should  be  by  an 

The  Court  held  so  far  a  compliance  with  Reg.  Mich.,  1  Will.  4,  attorney  of  the 

as  not  to  be  a  ground  for  staying  the  proceedings  altogether,  but  Court. 

only  until  another  could  be  substituted. 


sufficient. 


4.   When  Initials  may  he  used,  and  o/ Misnomerf. 

EiCKB  9.  Marreco,  M.T.  1832.  Ex.     1  C.  ^3f.  84;  S.  C. 

3  Tyrw.  216. 

The  defendant,  a  foreign  merchant,  was  arrested  for  several  After  diligent 
thousand  pounds  by  the  initials  of  his  Christian  name—  i?.25i7j°^*"^ 

The  Court  held,  that  due  diligence  was  used  to  ascertain  his 

*  By  1  &  2  Vict.  c.  110,  s.  2,  all  personal  actions  in  her  Majesty's  superior 
Courts  of  law  at  Westminster  shall  be  commenced  by  writ  of  summons.  The  writ 
of  Bummona  is  now  the  commencement  of  the  action  for  all  purposes.  {Thompson 
T.  DiemMy  T.  T.  1833,  Ex.,  2  D.  P.  C.  93;  S.  C.  3  Tyrw.  873.  See  Turner  t. 
DsMsetf,  MS.,  E.  T.  1839,  Ex.,  Jenris's  Rules,  221,  n.,  4th  edit.) 

t  By  Reg.  Gen.  H.  T.,  2  Will.  4,  when  the  defendant  is  described  in  the 
process  or  affidavit  to  hold  to  bail  by  initials,  or  by  a  wrong  name,  or  without  a 
Christian  name,  the  defendant  shall  not  be  discharged  out  of  custody,  or  the 
bail-bond  delivered  up  to  be  cancelled  on  motion  for  that  purpose,  if  it  shall  ap- 
pear to  the  Coort  that  due  diligence  has  been  used  to  obtain  knowledge  of  Uie 
proper  name. 

By  3  8c  4  Will.  4,  c.  42,  it  is  enacted,  **  That  in  all  actions  upon  bills  of  exchange 
or  promissory  notes,  or  other  written  instrument,  any  of  the  parties  to  which  are 
designated  by  the  initial  letter  or  letters,  or  some  contraction  of  the  Christian  or 
first  name  or  names,  it  shall  be  sufficient,  in  every  affidavit  to  hold  to  bail,  and  in 
the  process  and  declaration,  to  designate  such  persons  by  the  same  initial  letter  or 
fetters  or  contraction  of  the  Christian  or  first  name  or  names,  instead  of  stating 
the  Christian  or  first  name  or  names  in  full." 

Even  formerly,  in  cases  of  non -bailable  process,  the  Court  would  not  interfere 
in  a  sommary  way  to  set  aside  proceedings  on  the  ground  of  misnomer  in  the 
writ,  but  left  the  psrty  to  his  plea  in  abatement,  {Satyant  v.  Gordon^  T.  T., 
1826,  K.  B.,  6  D.  &  R.  258).  But  in  another  case,  before  the  new  rules  and 
Stat.  3  &  4  Will.  4,  c.  42,  where  the  Christian  name  of  the  defendant  was 
omitted  in  the  latitat,  the  Court  would  (if  the  process  be  bailable) ;  set  aside  the 
proceedings  on  motion;  but  if  it  were  serviceable  only,  they  would  not  interfere 
00  motion,  but  leave  the  defendant  to  plead  in  abatement.  {Roiph  v.  Peekham, 
H.  T.  1827,  K.  B.,  6  B.  &  C.  164). 

And  since  the  new  rules,  if  the  initials  only  be  used  in  the  writ  and  declara- 
tion, the  application  should  be  to  amend  the  declaration.  {Rush  v.  Kennedy, 
H.  T.  1839,  Ex.,  7  D.  P.  C.  199 ;  S.  C.  4  M.  &  W.  586). 

vol..  V.  S 
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Christian  name,  pursimnt  to  Rule  32,  Hilary  Term,  2  Will.  4, 
though  no  inquiry  had  been  made  of  the  defendant  or  his  immediate 
friends,  or  at  his  house  or  place  of  business;  it  appearing,  from  the 
affidavits,  that  there  was  reason  to  fear  that  he  might  quit  the 
country  if  he  were  informed  that  the  plaintiff  was  about  to  com- 
mence proceedings. 


5.  Of  the  Holidaj/s*,    See  also,  ante,  tit  Holidays, 


6.  Against  several  Defendants,     See  also«  ante^  tit.  Declaration, 

Pepper  v.  Whalley,  H.  T.  1834.  C.  P.     1  Bing.  N.  S.  71. 

Separate  pro-  Separate  proceedings  taken  against  two  included  in  the  same 

oe^u^ss  bad  oa  writ  of  summons — 

a  join  wn  T.  rpj^g  Court  held  irregular,  although  two  writs  issued,  and  sepa- 

rate appearances  entered. 


(6)  Of  the  writ  of  summons. 
1.  Of  the  County  Xy  and  Direction  of  the  FFrit^, 

*  Before  the  Uniformity  of  Proceas  Act,  on  a  new  trial,  procesa  might  have 
been  made  returnable  on  a  day  between  the  Thoraday  before  and  the  Wednesday 
after  Easter  day,  when  those  days  fell  within  Easter  Term.  {Hall  ▼.  Welckman, 
E.  T.  1832,  Ex.,  1  D.  P.  C.  566 ;  S.  C.  2  C.  &  J.  472 ;  S.  P.  lAUy  t.  Gom- 
pertz,  E.T.  1832,  B.  C,  1  D.  P.  C.  376). 

t  2  Will.  4,  c.  39,  8.  4,  provides,  '*  that  it  shall  be  Uwftil  for  the  plaintiff,  or 
his  attorney,  to  order  the  sheriff  or  other  officer  or  person  to  whom  such  writ 
shall  be  directed  to  arrest  one  or  more  only  of  the  defendants  therein  named,  and 
to  serve  a  copy  thereof  on  one  or  more  of  the  others,  which  order  shall  be  dnly 
obeyed  by  such  sheriff  or  other  ofificer  or  person,  and  snch  service  shall  be  of  the 
same  force  and  effect  as  the  service  of  the  writ  of  summons  hereinbefore  men- 
tioned, and  no  other/' 

By  Role  M.  T.  3  Will.  4,  it  is  ordered,  **  that  every  writ  of  summons,  capias, 
and  detainer  shall  contain  the  names  of  all  the  defendants,  if  more  than  one,  in 
the  action,  and  shall  not  contain  the  name  or  names  of  any  defendant  or  defend- 
ants in  more  actions  than  one." 

Before  the  new  statute,  see  Reg.  Gen.,  H.  T.  1827,  K.  B.,  6  B.  &  C.  639. 

It  is  not  irregular  to  issue  two  writs,  either  of  summons  or  capias,  against  se- 
veral defendants  for  the  same  cause  of  action,  provided  the  writs  be  issued  upon 
one  preecipe,  and  bear  date  the  same  day.  {Angus  v.  Coppard,  M.  T.  1837t  £<•» 
6  D.  P.  C.  137  ;  S.  C.  3  M.  &  W.  57). 

Where  there  are  several  defendants,  the  term  '*  you"  in  the  notice  in  the 
summons  applies  distributively.  {Engleheart  v.  Eyrtf  £.  T.  1833,  B.  C.,2P. 
P.  C.  145). 

X  A  writ  of  summons  being  directed  to  the  defendant  as  of  "  Newcastle-upon- 
Tyne,  in  the  county  of  Northumberland,"  it  appearing  that  Newcastle-upon- 
Tyne  was  a  town  and  county  of  itself,  but  that,  by  the  terms  of  the  stat.  2  & 
3  Will.  4,  c.  62,  s.  35,  the  town  was  made  to  consist  of  certain  places  within  the 
county  of  Northumberland : — Held,  that  the  writ  was  not  void  upon  the  fiux  of 
it.  {Bippon  V.  Dawson,  U.  T.  1839,  C.  P.,  7  D.  P.  C.  247 ;  S.  C.  5  Bing.  N.  S. 
206). 

$  A  writ  was  directed  to  the  chamberlain  of  the  county  palatine  of  Chester:— 
Held,  that  service  was  irregular  without  the  intermediate  step  of  procuring  his  man- 
date to  the  sheriff.  {Earl  qf  Shrewsbury  v.  Haycraftj  M.T.  1829,  C.  P.,  6  Bing. 
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2.  Rei^  of  the  King  or  Queen** 


3.  Form  of  Action, 


Edwards  v.  Dignam,  M.T.  1833.  Ex.  2  C.  ^  M.  346;  S.  C. 
2  D.  P.  C.  240.— S.  P.  Thompson  ».  Dicas,  T.  T.  1833. 
Ex.     2  D.  P.  C.  93;  S.  C.  3  Tyrw.  8/3. 

The  writ  was  in  "trespass,"  but  indorsed  for  a  debt,  and  the  The  writ  must 

declaration  was  in  an  action  of  "trespass  "  on  the  case  on  promises —  accurately  de- 

The  Court  set  aside  the  declaration  and  writ  for  irregularity,  al-  wribe  the  form 

though  no  objection  had  been  taken  to  the  writ  until  the  declarar  °  ^  ^°°** 
tion  had  been  filed. 


4.  Statement  of  the  AppearanceX, 


5.  Description  of  the  Defendant. 

BoDFiELD  0.  Padmore,  H.  T.  1834.  K.  B.     b  B.  ^  Ad.  1095. 

On  motion  to  set  aside  process — 

The  Court  held,  1st,  that  the  Rule  of  H.  T.  2  &  3  Geo.  4,  requiring  The2  &  3  WiD. 
the  addition  and  place  of  abode  of  the  defendant  is  in  effect  repealed  ^>  c.  39,  in  ef- 
bj  2  &  3  Will.  4,  c.  39;  and  that  the  want  of  such  indorsement  on  ^^i^g^^*^!  '*** 
writs  issued  under  the  statute  is  immaterial;  but,  2ndlj,  that  the  de-  q^  4|^ 
Bcription  of  the  defendant  in  the  body  of  the  writ,  as  *'  6.  P.j  of  the 
city  of  London,"  was  sufficient. 

194).  Upon  process  issuing  into  a  county  palatine : — Held,  that  service  of  the 
copy  either  of  the  latitat  or  mandate  was  sufficient.  {Ashbrook  y.  Townley,  T.  T. 
1831,  K.  B.«  2  B.  &  Ad.  416).  And  service  of  process,  issued  by  a  corpora- 
tioo,  directed  to  the  coroner,  was  refused  to  be  set  aside  on  the  ground  of  his  being 
one  of  the  bargesses ;  and  it  was  objected,  that  it  should  have  been  directed  to 
disors.  {Mayvr  of  Berwick  ▼.  Wiiliams,  E.  T.  1825,  C.  P.,  10  Moore,  266). 

*  Where  a  copy  of  a  writ  of  summons  commenced  **  William  the  Fourth/' 
instead  of  "  Victoria,"  the  Court  set  aside  the  service.  {Drury  v.  Davenport, 
M.  T.  1837,  Ex.,  6  D.  P.  C.  162 ;  S.  C.  3  M.  &  W.  45). 

f  Where  the  copy  of  a  writ  of  summons  described  the  cause  of  action  as  "  an 
action  on  the  case  on  promises,"  the  Court  set  it  aside  for  irregularity.  {Youlton 
V.  HaU,  H.  T.  1839.  Ex.,  7  D.  P.  C.  186 ;  S.  C.  4  M.  &  W.  582). 

"  Libel "  is  a  sufficient  description  of  the  form  of  action  in  a  writ  of  sunu 
mons.  {Pell  ▼.  Jaekton,  H.  T.  1834,  C.  P.,  2  D.  P.  C.  445).  So,  an  action  of 
slander  is  sufficient.  (Daviee  y.  Parker,  T.  T.  1834,  B.  C,  2  D.  P.  C.  537). 

t  In  a  summons,  if  the  name  of  the  plaintiff  is  omitted  as  the  person  who  will 
enter  an  appearance  for  the  defendant,  if  he  omit  to  enter  one,  it  is  an  irregu- 
larity. {Smith  V,  Crump,  H.  T.  1833,  B.  C,  1  D.  P.  C.  519).  The  Court  re- 
ftised  to  set  aside  a  writ  of  summons,  which  required  to  appear  in  the  "  Court  of 
Exdbequer,"  omitting  **  of  Pleas."  {Salmond  v.  Roliin,  M.  T.  1839,  Ex.,  7  D. 
P.  C.  852).  Before  the  University  of  Process  Act,  see  Price  v.  Davie,  M.  T. 
1826,  Ex.,  1  Y.  &  J.  9 ;  Hamer  v.  Lane,  H.  T.  1827,  C.  P.,  12  Moore,  522 ; 
Sleel  T.  Campbell,  1  Taunt.  424 ;  Humphriee  v.  CoUingwood,  2  B.  &  Aid. 
642). 

§  The  Umformity  of  Process  Act  requires  that  the  place  and  county  of  the  de- 
fendant's actoal  or  supposed  residence  shall  be  correctly  stated ;  but  the  Court  will 

s  2 
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6.  Signing  and  Sealing, 

Burt  v.  Jackson,  T.  T.  1833.  C.  P.     3  M.  f  Scott,  552. 

A  rammoiu,  On  motion  to  set  aside  a  writ  of  summons — 

•tamped  and  Xhe  Court  said,  it  is  not  necessary  that  the  filacer  of  the  county 

^^c^ ,  IS  luffi.    j^  which  the  writ  of  summons  is  to  be  served  should  sign  it,  whidi 

may  be  considered  his  private  mark  and  for  his  own  convenience;  it 

is  sufficient  if  it  be  duly  stamped  and  sealed. 


7.  Date  and  Teste  of*. 

8.  Name  of  Chief  Clerk\. 

9.  Statement  of**  Plaintiff**  instead  ofNameX. 


10.  Description  of  the  Plaintiff* s  Attorney, 

Hennah  v.  Whyman,  £.  T.  1835.  Ex.    2  C,  M.  f  R,  239. 

A.  B.,  attorney  On  motion  to  set  aside  process — The  copy  of  the  writ  served  was 
for  the  •*  plain-  indorsed,  "  This  writ  was  issued  by  &c.,  attorney  for  the  said  plain- 
tiff,"  ia  good§.    tiffs;"  whereas  in  the  form  given  in  the  schedule  to  the  Uniformity 

not  let  aside  the  writ  of  sammona,  unless  the  defendant  produces  a  positive  affidavit 
that  the  reaidence  has  been  misdescribed.  (Lewis  v.  Newton,  M.  T.  1835,  Ez.| 
4  D.  P.  C  355 ;  S.  C.  2  C,  M.  &  R.  732 ;  S.  C.  1  T.  &  G.  72).  •'  Yorkshire" 
is  a  good  description  of  a  defendant's  residence,  although  he  resides  at  the  town 
of  lOngston-upon-HulI,  if  he  may  be  supposed  to  be  resident  in  the  former  county. 
{jelie  V.  F^,  M.  T.  1834,  B.  C,  3  D.  P.  C.  37).  So,  a  defendant  (an  at- 
torney) described  in  a  writ  of  summons  as  of  "  Paper  Buildings,  Temple:"— 
Held  sufficient.  (Morrh  v.  Smith.  £.  T.  1835,  Ex.,  3  D.  P.  C.  698;  S.  C. 
2  C,  M.  &  R.  120). 

*  By  2  Will.  4 ,  c.  39,  s.  12,  every  summons  issued  under  that  atatute  shall  beir 
date  on  the  day  on  whidi  the  same  ahall  be  issued.  A  writ  of  summons,  dated 
on  a  Sunday,  is  a  nullity,  and  the  objection  is  not  waived  by  lapse  of  time ;  (Han- 
son V.  Shaekelton,  T.  T.  1835,  B.  C,  4  D.  P.  C.  48)  ;  but  a  mistake  in  the  year 
in  the  teste  of  the  copy  of  a  writ  of  summons,  the  writ  itself  being  right,  is  a  mere 
irregularity,  which  is  waived  if  the  defendant  doea  not  come  to  the  Court  before 
the  time  for  entering  an  appearance  haa  elapsed.  (Edwards  v.  Collins^  M.  T. 
1836,  B.  C,  5  D.  P.  C.  227).  A  summons  bearing  date  the  day  of  the  month 
is  good,  though  the  year  is  improperly  described,  or  altogether  omitted.  (SoUmom 
V.  Nainby,  T.  T.  1839,  Ex.,  7  D.  P.  C.  459).  If  a  defective  writ  ia  re-sealed,  it 
ought  to  be  dated  of  the  day  of  re-sealing.  (Knight  v.  Warren,  T.  T.  1839, B.C., 
7  D.  P.  C.  663). 

t  Formerly  the  omission  of  the  name  of  the  chief  clerk  of  the  King*s  Bench  on 
a  writ  of  summons  was  not  an  irregularity:  (Wilson  v.  /oy,  T.  T.  1833,  K.  B., 
2  D.  P.  C.  182) :  and  now  by  the  2  Will.  4,  c.  39,  a.  12,  every  writ  shsll  be 
tested  in  the  name  of  the  Lord  Chief  Justice  or  Lord  Chief  Baron  of  the  Coait 
from  which  the  same  shall  issue,  or  in  case  of  a  vacancy  of  such  office,  then  the 
name  of  the  senior  puisne  Judge  of  the  said  Court. 

t  A  copy  of  a  writ  was  refused  to  be  set  aside  on  the  ground  of  the  word  "  plain- 
tiff"  being  used  in  the  indorsement  instead  of  his  name ;  amendmenta  of  the  in- 
dorsements are  constantly  allowed.  (Hannah  v.  Wyman,  E.  T.  1835,  Ex.,  3  D. 
P.  C.  673). 

$  By  2  Will.  4,  c.  39,  s.  12,  it  is  enacted,  *<  That  every  writ  shall  be  indorsed 
witii  the  name  and  place  of  abode  of  the  attorney  actuidly  suing  out  the  same; 
and  in  case  such  attorney  should  not  be  an  attorney  oi  the  Court  in  which  the 
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of  Process  Act  it  is,  "  This  writ  was  issued  by  &c.,  attorney  for  the 
said  A.  fi." 

Per  Cur. — ^The  act  says  nothing  about  the  indorsement,  and  the 
form  of  the  indorsement  given  in  the  schedule  is  nothing  but  an  ex- 
ample; the  act  does  not  say  that  the  indorsement  shall  be  in  a  pre- 
cise form,  and  this  indorsement  gives  all  the  information  which  the 
act  requires.  

Shephard  v.  Shvu,  T.  T.  1832.   Ex.     2  C.  fy  J.  632;  S.  C. 

2  Tyrw.  742. 

The  process  was  indorsed  only  with  the  name  of  the  agent,  and  But  agent*! 
Dot  of  the  attorney  immediately  employed.  JMmt  will  not 

The  Court  held  this  irregular,  and  set  aside  the  process.  ^^' 


11.  Indorsement  of  Debt  and  Coste*. 

Ferry  v.  Patchett,  T.  T.  1834.  Ex.     1  C,  M.  f  R.  87. 

On  a  rule  to  shew  cause  why  the  writ  of  summons  should  not  be  Dtnwges  need 
set  aside  for  irregularity,  on  the  ground  that  the  amount  of  the  not  be  indort- 
debt  and  costs  claimed  by  the  plaintiff  had  not  been  indorsed  on  ^* 

nme  is  sued  oat,  then  also  with  the  name  and  place  of  abode  of  the  attorney  of 
•Qch  Court  in  whose  name  such  writ  shall  be  taken  oat;  but  in  case  no  attorney 
shall  be  employed  for  that  purpose,  then  with  a  memorandum  expressing  that 
the  same  has  been  sued  out  by  the  plaintiff  in  person,  mentioning  the  city,  towB> 
or  parish,  and  also  the  name  of  the  hamlet,  street,  and  number  of  the  house  of 
iudi  plaintiff's  residence,  if  any  such  there  be." 

Where  the  indorsement  of  the  attorney's  name  on  the  copy  of  the  writ  of  snm- 
rnons  omitted  the  words,  *'  who  reside*  at,"  before  the  place  of  abode — Held  suf- 
•cient.  (Coppice  r.  Hunter,  E.T.  1840,  B.  C,  8  D.  P.  C.  504).  So,  "  No.  10, 
Gnj'i  Inn  Square,  Holborn,"  is  sufficient;  (YbuUon  ▼.  Hall,  H.  T.  1839,  Ex., 
7  D.  P.  C.  175  ;  S.  C.  2  M.  &  M.  582);  and  even  **  Gray's  Inn,"  held  suffi- 
cient. {Bngleheart  y.  Eyre,  E.  T.  1833.  B.  C,  2  D.  P.  C.  145).  So,  "  No.  1, 
Clifford's  Inn  Passage,  Fleet  Street,  London,"  held  a  good  description  of  the 
residence  of  the  party  by  whom  a  writ  is  issued,  within  the  2  Will.  4,  c.  39,  s.  12, 
without  naming  any  parish.  (Arden  ▼.  /ones,  T.  T.  1835,  C.  P.,  4  D.  P.  C.  120; 
S.  C.  2  Scott,  186).  So,  it  is  sufficient  to  describe  an  attorney  plaintiff,  in  the 
indorsement  on  a  writ  of  summons,  as  "  of "  a  particular  place,  without  stating 
him  to  reside  there.  (Yardley  v.  Jonee,  T.  T.  1835,  B.  C,  4  D.  P.  C.  45).  So, 
a  writ,  indorsed  *'  M.  &  Co.,  agents  for  S.,"  without  specifying  the  Christian 
names,  held  sufficient.  {Pickmmn  y.  CollU,  H.T.  1835,  Ex.,  3  D.  P.  C.  429^. 
Bat  indorsement  of  the  attorney's  residence,  "  Southampton  Buildings,"  held 
iDsoffident;  but,  after  the  lapse  of  two  months,  the  objection  too  late.  {Ruet  r. 
Chime,  E  T.  1835,  B.  C,  3  D.  P.  C.  565).  So,  **  Great  James  Street,  Bedford 
Row,"  is  inanfficient.  (Lloyd  ▼.  Jonet,  T.  T.  1836,  Ex.,  5  D.  P.  C.  161). 

A  writ,  indorsed  with  the  name  of  the  firm  of  the  attorney,  used  in  carrying  on 
the  bnsineas,  satisfies  the  12th  sect,  of  the  2  Will.  4,  c.  39,  though  only  one  of 
them  is  alive,  and  an  attorney.  (Hartley  t.  Rodenhurtt,  H.  T.  1836,  Ex., 
4  D.  P.  C.  748). 

*  By  Reg.  Gen.,  H.  T.  2  Will.  4,  and  2  Will.  4,  c.  39,  s.  12,  the  plaintiff 
Dost  indorse  thathe  claims  £ for  debt,  and  £ for  costs. 

t  So,  if  a  plaintiff  claims  both  money  and  damages,  he  need  not  indorse  the 
amount  of  his  claim  on  the  process;  (Perry  v.  Patchett,  T.  T.  1834,  Ex., 
3  D.  P.  C.  667;  S.  C.  4  TyrW.  667) ;  and  the  rule  requiring  indorsement  of  the 
amount  of  debt  and  costs  on  the  writ,  held  not  to  apply  to  an  action  of  debt 
for  penalties  for  bribery,  under  the  Municipal  Corporations  Act,  5  &  6  Will.  4, 
c.  76,  s.  54:  (Danes  t.  Loyd,  M.  T.  1837,  Ex.,  6  D.  P.  C.  173;  S.  C.  3  M.  & 
W.  69) ;  and  the  Court  refused  to  set  aside  process  for  default  of  indorsing  the 
amount  of  debt  and  costs,  where  it  was  not  shewn  by  affidavit  that  the  cause  of 
action  was  a  debt.  (Curwin  ▼.  Moeeley,  T.  T.  1832,  1  D.  P.  C.  432). 

An  tndorKment  on  a  writ  of  summons,  **  The  plaintiff  claims  95/.  8f .  6(1.  for 
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the  writ,  pursuant  to  Rule  2,  Reg.  Gen.  H.  T.  2  Will.  4,  and  Rule  5, 
Reg.  Gen.  M.  T.  3  Will.  4. 

Per  Cur, — No  indorsement  on  the  writ  of  the  amount  ckimed  is 
necessary,  where  the  claim  is  for  damages  as  well  as  for  a  debt. 


Long  v,  Wordsworth,  M.  T.  1832.  K.  B.     4  B.  ^-  Ad.  367. 

Indorsement  The  Rule  11,  H.  T.  2  Will.  4,  requiring  indorsement  of  amount 

does  not  apply    ^f  ^ebt  and  costs  on  the  copy  of  the  writ— 

^ri^^r  '^^  ^0"^^  ^^^^'  not  to  apply  to  the  copy  filed  against  an 

attorney  or  a  prisoner. 


1 2.  Insertion  of  the  Warnings, 

Cooper  v.  Waller,  M.  T.  1834.  Ex.     3  D.  P.  C.  167;  8.  C. 
1  C,  M,  ^  R.  437  \  S.  C.  5  Tyrw.  130. 

The  indorse-  The  indorsement  on  the  process  was  to  pay  the  amount  within 

mentmofltbeto  four  days  from  the  "arrest  hereon,"  instead  of  *' service  hereof.*' 

pay  from  the  ^he  Court  held  this  a  fatal  irregularity, 

service.  »  >' 


13.  huhrsement  o/ the  Service*. 

Miller  v.  Bowoen,  T.  T.    1831.   Ex.     1  C,  ^  J.  563;    S.  C. 

2  Tyrw,  112. 

Rule  M.  T.  1         The  indorsement  on  process  of  the  day  of  the  month  and  year 
Will.  4,  is  only  on  which  it  was  issued  was  omitted.     On  motion  to  set  it  aside — 
discretionary.  fpjjg  Court  held  the  omission  not  such  irregularity  as  to  grant  the 

application;  the  Rule  of  M.  T.  1  Will.  4,  being  only  discretionary. 


14.  0/ the  Copy. 

Chalkley  O.Carter,  M.  T.  1835.  Ex.    4jD.P.  C.  480;  S.  C. 

I  T,^G,  210. 

An  omission  to      The  copy  of  the  writ  served  omitted  the  words  *'  in  an  action  on 
state  the  form     promises."     On  motion  to  set  the  writ  aside — 

debt,  and  j^ for  costs,"  is  irregular.  (Tretlove  v.  Whitechureh,  T.T.  1840, 

C.  P.,  8  D.  P.  C.  837;  S.  C.  1  Scott,  415;  S,  C.  1  M.  &  G.  426). 

If  the  plaintiflf  indorses  on  the  writ  a  larger  debt  than  is  due,  by  which  the 
defendant  is  misled,  and  prevented  from  settling  the  action,  the  Court  will  stay 
the  proceedings  on  payment  of  the  real  debt,  with  the  costs  of  the  writ  only; 
but  the  application  must  be  made  promptly  after  the  particulars  are  delivered. 
(Elliston  V.  Robinson,  M.  T.  1834,  Ex.,  2  D.  P.  C.  241 ;  S.  C.  2 C.  &M.  313). 

*  By  Reg.  Gen.,  M.  T.  3  Will.  4,  it  is  ordered  that  the  person  serving  a  writ  of 
summons  shall,  within  three  days  at  least  after  such  service,  indorse  on  socii 
writ  the  day  of  the  week  and  month  of  such  service,  otherwise  the  plaintiff 
shall  not  be  at  liberty  to  enter  an  appearance  for  the  defendant,  according  to  the 
statute. 

In  the  indorsement,  pursuant  to  Reg.  Gen.,  2  Will.  4,  if  "  execution"  is  sob* 
stituted  for  "  service,"  it  is  an  irregularity,  which  may  be  amended  on  temu* 
{UrquAari  v.  Dick,  M.  T.  1834,  B.  C,  3  D.  P.  C.  17). 
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The  Coart  held  that  was  an  objection  to  the  copy  only,  it  not  of  acdonin  the 

appeariDg  that  the  writ  itself  was  not  correct.  f°^J  "  *"  ^^' 

'^'^       °  jection*. 

Patbrson  v.  Busby,  M.  T.  1839.  Ex.    7  D.  P.  C.  868;    S.  C. 

5  M,^JF.  529. 

This  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the  So,  the  copy 
copy  of  a  writ  of  summons  should  not  be  set  aside  with  costs^  on  m'"*  «">'  o™^* 
the  ground  of  the  omission  of  the  memorandum  required  by  the  J*  ™to"£[iub- 
stat.  2  Will.  4,  c.  39  (schedule),  (the  Uniformity  of  Process  Act),   scribed, 
which  states  that  the  writ  is  to  be  served  within  four  calendar 
months  from  the  date  thereof. 

The  Court  held,  that  the  copy  of  the  writ  was  defective  for 
omitting  the  memorandum. 


15.  Of  ike  Service, 

1. — How  and  where  served. 

Williams  v.  Piggott,  M.  T.  1836.  Ex.     5  D.  P.  C.  320;  S.  C. 
IM.^W.  574;  S.  C.  1  r.  $•  G.  953. 

A  PLAINTIFF  entered  an  appearance  for  the  defendant,  on  a  spe-  What  is  peno* 
cial  affidavit  of  service,  by  delivering  the  copy  of  the  writ  to  the  nal>cr?i«  will 
defendant's  maid-servant.     On  the  motion  to  set  aside  the  proceed-  ^  a^^¥  ^ 
ings— 

Per  Lord  Jbinger,  C.  B. — If  there  had  been  an  affidavit  of  a 
personal  service  in  this  case,  the  Court  might  have  required  the 
plaintiff  to  shew  that  the  defendant  had  been  personally  served;  but 
that  is  not  the  case.  The  words  of  the  act  of  Parliament  are 
"personal  service;"  but  there  is  no  definition  of  personal  service. 
Would  sending  a  letter  and  receiving  an  answer  be  deemed  personal 
service?  So,  if  the  process  were  thrown  down,  and  the  party  seen 
to  pick  it  np,  would  that  amount  to  personal  service?  Here«  the 
plaintiff  made  a  special  affidavit,  from  which  it  appears  that  it  was 
given  to  the  defendant's  maid-servant.  The  defendant  now  comes 
to  set  the  appearance  aside.  The  Court  ought  to  be  satisfied  that 
she  has  not  seen  the  writ:  but  she  does  not  make  an  affidavit  to 
that  effect. 

*  Where,  in  the  eopy  of  the  writ  served  on  the  defendant,  the  letter  ''  •**  was 
omitted  in  the  word  **  she" : — Held,  to  he  immaterial,  as  it  oould  not  mislead. 
{Smiiim  T.  BurgtM,  H.T.  1835,  Ex.,  3  D.  P.  C.  489;  S.  C.  1  C,  M.  &  R.  770; 
S.  C.  5  Tyrw.  320). 

The  omieeion  of  the  word  '*  London"  in  the  indorsement  on  the  eopy  of  the 
writ,  held  sufficient  cause  for  setting  aside  the  copy.  {Smith  v.  Pettnelit  E. 
T.  1834,  Ex.,  2  D.  P.  C.  654). 

Aa  to  the  signatore  of  the  derk  of  the  pleas  at  the  foot  of  a  quo  minns,  see 
Qmiierhuek  v.  Wueman,  H.  T.  1832,  Ex.,  2C.  &  J.  213;  S.  C.  2Tyrw.276. 

t  Before  the  Uniformity  of  Process  Act,  see  Rhodes  ▼.  Innei,  H.  T.  1831,  C* 
P., 7  Bing.  329;  S.  C.  5M.  &  P.  153. 

A  county  of  a  borough,  snrroanded  by  another  county,  is  not  within  the 
meaning  of  the  2  Will.  4,  c.  39,  s.  20,  which  applies  to  serving  writs  in  parts  of 
counties  sitnate  within  other  counties.  (Davu  v.  Sherlock,  H.  T.  1839,  B.  C, 
7  D.  P.  C.  530).  A  defendant,  who  seeks  to  set  aside  the  service  of  process  upon 
the  ground  that  it  was  out  of  the  proper  county,  must  shew  by  affidavit  that  the 
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Bell  v.  Vincent,  E.  T.  1826.  K.  B.     7  B.^IL  233. 

Placing  a  copy        On  motion  to  set  aside  proceedings,  it  appeared  that  process  had 

on  the  defend,    been  pUced  on  the  defendant's  shoidder^  after  he  had  refused  to 
ant  .shoulder     ^^  jj 

18    flrOOQ  '  rwm 

The  Court  held  this  sufficient  service,  and  that  it  was  not  waived 
by  serving  a  second  copj  on  the  following  day^  with  notice  of  de* 
ciaration. 


bat  process 
cannot  be 
served  by  the 
post. 


Bedpath  v.  Williams,  E.  T.  1826.  C.  P.    3  Bing.  443. 

Process  was  sent  in  a  letter  by  post,  which  was  refused  to  be 
taken  in. 

The  Court  held  this  insufficient,  though  the  refusal  was  wilfiil, 
and  the  defendant  had  for  a  long  time  avoided  service. 


Process  cannot 
be  served  on 
the  wife*. 


2. — On  whom  served. 

Dayieb  v.  Morgan,  H.  T.  1832.  Ex.     2  C.  ^  /.  237;  S.  C. 

2  Tyrw.  288. 

In  an  action  ex  contractu  against  several  defendants — 
The  Court  will  not  grant  a  rule  to  shew  cause  why  service  of  the 
quo  minus  upon  the  wife  of  one  of  the  defendants,  who  is  out  of 
the  country,  shall  not  be  deemed  good  service,  unless  the  other 
defendants  will  consent  not  to  plead  in  abatement. 


3. — 0/Jlias  and  Pluriesf. 


If  the  copy  be 
irregular,  mo* 


16.  0/ setting  aside  the  Process^  Copy,  and  Service, 

Hall  v.  Redington,  H.  T.  1840.  Ex.     5  M.  ^  JF.  605. 

On  a  rule  to  shew  cause  why  "  the  copy  of  the  writ  of  summons, 
served  on  the  defendant,  should  not  be  set  aside  for  irregularity.'' 

place  where  he  was  served  was  not  on  the  confines  of  the  county.     (^Coutttm  v. 
King,  £.  T.  1832,  Ex.,  2  C.  &  J.  474). 

*  As  to  process  being  left  at  a  clnb-housei  see  Sidgway  v.  Bayntwa,  T.  T. 
1833,  B.  C,  2  D.  P.  C.  183.  The  Court  refused  to  allow  service  at  the  house 
of  the  sgent,  the  defendant  being  in  Ireland,  but  left  the  party  to  proceed  under 
2  &  3  Will.  4,  c.  39.  {Frith  v.  Lord  Donegal,  T.  T.  1834,  B.  C,  2  D.  P.  C. 
527).  And  serrice  on  the  defendant's  attorney,  who  was  prosecuting  a  croaa-actioii, 
cannot  be  made  good  service,  although  the  defendant  be  keeping  out  of  the  way 
to  avoid  the  service.  {Parmeter  v.  Ried,  H.  T.  1839,  B.  C.,  7  D.  P.  C.  545). 
And  where  an  action  is  brought  against  a  writer  to  the  signet,  resident  in  Edin« 
burgh,  as  administrator,  the  Court  will  not  allow  service  of  the  writ  of  smnmons 
on  the  person  resident  in  London,  who  has  acted  as  agent  in  obtaining  the 
defendant's  letters  of  administration,  to  be  good  service.  {Kerr  v.  Milter,  H.  T« 
1840,  B.  C,  8  D.  P.  C.  322).  Where  the  process  could  not  be  served  per- 
sonally, the  defendant  being  a  lunatic,  and  his  keeper  not  allowing  bim  to  be  seen, 
the  Court  refused  to  allow  an  appearance  to  be  entered  upon  the  return  of 
nulla  bona  and  non  est  inventus.  {Siarkie  v.  Skilbeek,  T.  T.  1837,  C.  P., 
6  D.  P.  C.  52). 

t  By  Rule,  M.  T.  3  Will.  4,  alias  and  pluries  writs  of  summons  maybe  directed 
into  other  counties^  {Anytu  v.  Coppard,  M*  T.  1837>  Ex.,  3  M*  &  W.  57). 
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The  writ  was  intituled,  *'  Victoria,  by  the  grace  of,  Queen "  &c^  tion  shoold  be 
instead  of  the  form   given  by   the   Uniformity  of  Process  Act,  ^  ■**  ■"^  ***• 
(2  Will.  4,  c.  39),  "  Victoria"  &c.  tcnrice*. 

Per  Cur. — ^We  are  informed  by  the  Master  that  the  proper  form 
of  application  is  to  set  aside  the  service.  At  all  events,  it  should 
have  been  to  set  aside  the  copy  or  service.  We  have  no  means  of 
ascertaining  that  this  is  a  true  copy;  and  if  it  is,  we  cannot  set 
aside  the  copy.  

Phillips  r.  Ensell,  T.  T.  1835.  Ex.     3  D.  P.  C.  684;  S.  C. 
1  C,  M.  $■  R.  374;  S.  C.  4  Tyrw.  812. 

On  application  to  set  aside  proceedings,  it  being  sworn  that  there  Wbera  no  per« 
had  been  no  personal  service  on  the  defendant  of  any  copy  of  the  aontl  service, 
process —  ^^^  swwr  it 

The  Court  held  this  insufficient,  for  not  going  on  to  swear  that  it  aid  not  oome  to 
'  not  come  to  his  possession  or  knowledge.  hisknowledget* 


Cox  V.  TuLLOCK,  T.  T.  1833.  Ex.     1   C.  ^  If.  531;    S.  C. 
2  D.  P.  C.  47;  S.  C.  3  Tyrw.  578. 

On  motion  to  set  aside  process —  Theapplioation 

The  Court  said,  a  party  who,  since  2  Will.  4,  c.  38,  s.  11,  seeks  •Iwuldbemtde 

*  Bj  Reg.  Gen.,  H.  T.  2  Will.  4,  «  No  application  to  let  aside  process  or 
proceedings  for  irrefalarity  shaU  be  allowed,  unless  made  within  a  reasonable 
time,  nor  if  the  party  applying  has  taken  a  fresh  step  after  knowledge  of  the  irre- 
gularity." 

A  writ  was  served  on  the  25th  of  October.    An  application,  on  the  3rd  of 

Xovember,  to  set  aside  the  serrioe  for  irregularity,  (the  2nd  being  on  Sunday), 

WIS  held  to  be  out  of  time,  and  that  it  should  have  been  made  on  the  1st. 

(7)^lerr.  Green,  H.  T.  1835,  Ex.,  3  O.  P.  C.  439).  Where  more  than  eight  daya 

lisTe  elapsed  between  the  irregularity  and  the  motion,  the  Court  will  presume 

apinst  the  party,  unless  the  delay  is  satisfactorily  explained;  where  the  defendant 

did  not  expresaly  negative  the  writ  coming  into  his  hands,  and  it  appeared  that 

hia  daughter  opened  the  letter  containing  the  writ,  the  Court  refused  to  interfere, 

(Herbert  v.  Darley,  H.  T.  1836,  Ex.,  4  D.  P.  C.  726).    The  application  to  set 

uide  the  service  of  a  writ  of  summons  must  be  made  within  the  time  limited  for 

•ppevanoe-  {Child  v.  Mateh,  M.  T.  1837,  Ex.,  3  M.  Sb  W.  433).    Where  there 

i*  an  irregularity  in  the  copy  of  a  writ  of  summons  served,  the  motion  should  be 

to  set  aside  the  copy  and  service,  or  the  service,  and  not  to  set  aside  the  copy  served. 

(Oow  V.  Field,  if.  T.  1840.  Ex.,  8  D.  P.  C.  231).     If  the  service  of  a  writ  of 

Runmons  is  irregular,  a  rule  to  set  aside  both  service  and  copy  of  the  writ  does 

Rqiiife  too  much.     (Argent  v.  Reynolds,  E.  T.  1838,  B.  C,  6  D.  P.  C.  480). 

Before  Uniformity  of  Process  Act,  see  Anon.,  H.  T.  1833,  Ex.,  1  D.  P.  C.  654; 

S.  C.  by  name  of  Haeker  v.  Jarmaine,  1  C.  &  M.  408). 

The  Court  refused  to  set  aside  the  proceedings  ou  the  ground  that  a  writ  of 
sammons  against  Thomas  6.  waiwserved  on  William  G.  {Orijfln  v.  Oray,  M.  T. 
1836,  Ex.,  5  D.  P.  C.  331.)  Before  the  Uniformity  of  Process  Act,  see  Sumner 
r.Bataon,  H.  T.  1826,  C.  P.,  11  Moore,  39. 

Where  the  writ  was  in  trespass  on  the  case,  and  the  particulars  of  demand 
riaimed  a  debt,  and  an  application  was  made  to  set  aside  the  writ  as  irregular 
Wore  it  appeared  that  a  declaration  had  been  actually  filed,  the  Court  refused  a 
motioD  for  setting  the  writ  aside,  as  being  too  early.  (Addit  v.  Jonee,  M.  T. 
1834,  Ex.,  3  D.  P.  C.  164). 

At  to  waiving  objection  before  Uniformity  of  Proceas  Act,  aee  Lloyd  v.  Hawk* 
9i^d,  M.  T.  1827,  KL  B.,  1  M.  &  Ry.  320. 

t  Upon  a  motion  to  set  aside  the  service  of  a  summons,  however  positively 
^  defendant  and  his  witnesses  may  swear  to  jiegative  the  personal  service,  yet 
if  it  is  left  in  doubt  by  the  affidavits  on  the  other  side,  whether  there  waa  a  anffi- 
oeiit  service  or  not,  the  Court  will  not  interfere.  (Morris  v.  Coles,  T.  T.  1833, 
Ex.,  2  D.  P.  C.  79). 


266  PROCESS--  Capiaa— Process  to  found. 

to  a  Jadge  in      to  set  aside  process,  issued  in  yacation,  for  irregularity,  is  boand  to 
yacation.  apply  to  a  Judge  at  chambers,  or  the  plaintiflf  may  go  on  with  pro- 

ceedings in  vacation. 

]  7.  Ffi^ect  of  Summons  being  general,  and  not  in  autre  droit*.    See 

also,  ante,  tit.  Declaration, 

(c)  Op  the  writ  of  capias. 
1.  Process  to  found  the  Capiasf,     See  also,  ante,  p.  257. 

2.  Of  the  Affidavit  for  the  Order  to  arrest.     See  ante,  tits.  Affida- 
vit to  hold  to  Bail,  and  Arrest, 

3.  Direction  of  the  JFritX* 

4.  Name  of  the  Parties^. 


5.  Form  of  Action, 

BiCHARDS  V.  Stvart,  M.  T.  1833.  C.  P.     10  Bing.  319;  S.  C. 

3  M,^  Scott,  774. 

Writi  trespan  The  writ  of  capias  on  which  the  defendant  was  held  to  bail  was 

on  the  case,  in-  j^  ^u  action  of  tresp||»s  on  the  case — 

dcb?^*eW  *  "^^  ^^^  ^^^^>  (Gaselee,  J.,  dissenting),  that  the  form  prescribed 

\^^ '  by  the  statute  was  not  complied  with,  and  that  the  bail-bond  should 

*  Where  general  process  is  taken  out  the  plaintiff  may  declare  qni  tain  or  en 
antre  droit,  as  executor,  &c.,  but  not  vice  vers^;  the  Court  therefore  refused  to 
enter  an  ezoneretur  for  such  variance.  [Acktcorth  t.  Ryall,  T.  T.  1830,  K.  B., 
1  B.  &Ad.  19). 

t  Though  a  writ  of  summons  must  be  sued  out  before  capias  can  be  applied  for 
under  the  1  &  2  Vict.  c.  110,  it  is  not  necessary  that  the  defendant  should  be 
served  with  a  copy  thereof  j^rem'oicWy  to  his  arrest ;  but  where  there  has  been  no 
service  of  such  writ  the  Court  will  grant  a  rule  to  discharge  the  defendant  out  of 
custody,  unless  he  be  served  within  a  limited  time.  (Brooke  v.  Snell^  £.  T.  1840, 
Ex.,  8  D.  P.  C.  370). 

t  If  a  writ  of  capias  be  directed  to  the  sheriffs  of  London,  the  subsequent  in* 
iertion  of  the  word  *'  sheriff  "  (in  the  singular)  will  not  vitiate  it.  {Irving  v.  ffeaiWi 
H.T.  1836,  C.  P.,  4  D.  P.  C.  638;  S.  C.  2  Scott,  798.— S.  P.  Barkery,  Wetdm, 
T.  T.  1834,  Ex.,  2  D.  P.  C.  707).  But  a  writ  of  capias  directed  to  the  sberiib 
of  Middlesex  is  irregular,  (jackaon  v.  Jackeon,  M.  T.  1834,  Ex.,  3  D.  P.  C. 
182 ;  S.  C.  5  Tyrw.  136).  But  a  mistake  in  the  writ  of  Middesex  for  Middle- 
sex, held  not  to  vitiate  it,  as  it  could  not  mislead ;  but  the  writ  could  not  be 
amended.  {CoMon  t.  Broton,  M.  T.  1834,  Ex.,  3  D.  P.  C.  253 ;  S.  C.  1 C  M. 
&  R.  833 ;  overruling  Hodgkineon  v.  Hodgkimon,  T.  T.  1834,  Ex.,  2  D.  P.  C. 
535).  So,  it  is  no  objection  to  a  writ  of  capias  that  it  is  directed  to  the  constsbk 
of  "  the  Castle  of  Dover,"  instead  of  **  Dover  Castle,"  as  in  the  schedule  to  tbe 
Uniformity  of  Process  Act.  {Frank  v.  Jamee^  T.  T.  1837,  B.  C,  5  D.  P.  C.  723). 

§  A  capias,  containing  no  other  description  of  the  defendant  than  his  samame, 
is  irregular.  {Margetson  v*  Tugghe,  E.  T.  1836,  B.  C,  5  D.  P.  C.  9).  A 
defendant,  whose  name  was  Cocken,  was  arrested  upon  a  capias  against  him  by 
the  name  of  Cocker;  he  gave  a  bail-bond  to  tbe  sheriff  in  the  name  of  Cocken, 
sued  as  Cocker ;  and  the  bail-bond  being  afterwards  assigned  to  the  plaintiff,  be 
declared  thereon  against  the  defendant,  as  Cocken,  sued  by  the  name  of  Cocker. 
The  defendant  pleaded  that  no  such  writ  as  that  stated  in  the  declaration  was 
issued  against  him.  It  was  admitted  that  he  was  tbe  real  defendant.  The  plsia- 
tiff  was  nonsuited ;  but  the  Court  set  aside  the  nonsuit,  and  ordered  a  verdict  to 
be  entered  for  the  plaintiff,  because,  in  point  of  fact,  there  was  a  writ  against  tbe 
defendant  by  the  name  of  Cocker.  (Finch  v.  Cocken,  E.  T.  1835,  Ex.,  3  D.  P.  C. 
678). 
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be  delivered  up  to  be  cancelled.  The  2  Will.  4,  c.  39>  8.  4,  (Uni- 
formilj  of  Process  Act),  requires  that  where  it  is  intended  to  hold 
any  person  to  special  bail,  the  process  shall  be  by  writ  of  capias, 
tccordiog  to  the  form  contained  in  the  schedule  No.  4,  yiz.  in  an 
action  on  promises,  or  of  debt,  &c. 


6.  Date  and  Teste  of*. 


7.  Indorsement  onf .     As  to  Debt  and  Costs,  see  ante,  p.  261. 

CoppELLo  V.  Brown,  M.  T.  1834.  Ex.  3  D.  P.  C.  166;  S.  C. 
1  C,  M.  $■  R.  575;  S.  C.  5  Tyno.  217.— S.  P.  S&aly  r. 
H£ARNE,  M.  T.  1834.  B.  C.     3  D.  P.  C.  196. 

A  CAPIAS  was  indorsed,  "the  plaintiff  claims  20?.  for  debt,  with  Plaintiff  claims 

interest  thereon  from  the  1 0th  day  of  March  last,  and  3/.  for  costs,"  f^^^**^^^ 

&c    It  was  contended  that  the  amount  of  the  plaintiff's  demand  thelOth  March 

was  not  specified  with  sufficient  certainty,  pursuant  to  the  stat.  last  is  saflB- 

2  Win.  4,  c.  39—  cient. 

Per  Cur. — ^This  indorsement  is  sufficiently  positive. 


8.  Description  of  the  Plaintiff* s  and  Defendants  Residence. 

King  v.  Monkhouse,  M.  T.  1834.  Ex.     2  C.  ^  3f.  314;  S.  C. 

2D.  P.  C.  221. 

The  plaintiff,  an  attorney,  issued  a  writ  of  capias  indorsed  as  fol-   Plaintiff 'b  reai- 
lows:  "  This  writ  was  issued  by  William  Henry  King,  the  plaintiff,  dence  as  7, 
in  person,  who  resides  at  No.  7,  Gray's  Inn  Square,  London."  g^^  '  ^Mid- 

The  Coart  held  this  a  good  description  of  the  plaintiff's  place  of  ^^1  'suffi-' 
abode  in  an  indorsement  of  a  writ  of  capias.  cient. 


i 


Price  v.   Huxley,  M.  T.  1833.  Ex.    2  C.  ^  M.  211;  S.  C. 

2  D.  P.  C.  231;  S.  C.  4  Tyrw.  68. 

A  RULE  to  set  aside  the  capias  and  subsequent  proceedings  in  Omiiaion  of  de< 

this  case  for  irrecmlarity  had  been  obtained,  on  the  sround  that  the  fen<*Mi'«  '[J**- 

^  ^  »  ©  denccfatalj. 

*  By  2  WiO.  4,  c.  39,  a.  12,  every  writ  of  capiaa  ahall  bear  date  of  the  day  on 
whidi  it  ia  iasned.  Before  the  Uniformity  of  Proceaa  Act,  aee  Ardent  y.  Feltont 
T.  T.  1829.  C.  P.,  6  Bing.  424). 

By  2  Will.  4,  c.  39,  a.  12,  it  is  enacted,  <*That  every  writ  of  capias  shall  be 
tested  in  the  name  of  the  Lord  Chief  Justice  or  Lord  Chief  Baron  of  the  Court 
from  which  the  same  shall  issue,  or,  in  case  of  a  vacancy  of  such  office,  then  in  the 
name  of  a  senior  puisne  judge  of  the  said  Court."  (See  Lloyd  v.  Jonet,  T.  T.  1836, 
Ex.,  5  D.  P.  C.  161 ;  S.  C.  1  M.  &  W.  549). 

t  By  Reg.  Gen.,  H.  T.  2  Will.  4,  it  is  ordered,  *'  That  upon  every  bailable  writ 
and  warrant,  and  upon  the  copy  of  any  process  served  for  the  payment  of  any  debt, 
the  amount  of  the  debt  shall  be  stated,  and  the  amount  of  what  the  plaintiif's  at- 
torney claims  for  the  costs  of  such  writ  or  process,  arrest,  or  copy,  and  service  and 
attendance  to  receive  debt  and  costs;  and  that,  upon  payment  thereof  within  four 
days  to  the  plaintiff  or  his  attorney,  further  proceedings  will  be  stayed.  But  the 
defendant  shall  be  at  liberty,  notwithstanding  such  payment,  to  have  the  costs 
taxed,  and  if  more  than  one-sixth  shall  be  diseiUowed,  the  plaintiff's  attorney  shall 
pay  the  coats  of  taxation." 

t  The  actual  or  supposed  residence  of  a  defendant  most  be  stated  in  a  writ  of 
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residence  of  the  defendant  was  not  stated  in  tbe  writ,  pursnant  to 
2  Will.  4,  c.  39. 

Lord  Lyndhuret,  C.  B. — ^The  object  was  tbe  more  completelj  to 
identify  the  defendant,  so  that  the  right  person  might  be  taken. 
Certain  forms  have  been  prescribed  by  the  act,  which  it  is  a  great 
public  convenience  should  be  adhered  to. — Rule  absolute. 


RoLFE  V.  SwANN,  E.  T.  1836.  Ex.     I  M.^W.  305. 

And,  *'  Army  A  writ  which  directed  the  sheriff  to  take  J.  S.,  a  clerk  in  the 

Pay  Office,  So-  Army  Pay  Office,  Somerset  House,  in  the  city  of  Westminster,  and 
?J«"S*Hoiiie,"  county  of  Middlesex— 

form  of  the  writ  of  capias  given  in  the  schedule  to  the  2  Will.  4, 
c.  39,  must  be  filled  up  with  the  place  of  the  residence  or  supposed 
residence,  or  where  the  defendant  is  or  is  supposed  to  be. 


Webb  v.  Lawrence,  T.  T.  1833.   Ex.     1  C.  ^  If .  806;  S.  C. 

2  D.  P.  C.  81;    S.  C.  3  Tyrw.  906. 

Bat,  niimber  of  The  description  of  the  defendant  in  a  capias  was  as  of  a 
or  parish  place  in  a  county,  without  stating  the  number  of  the  house  or 
^<>'  ^        parish. 

The  Court  held  this  sufficient. 


house 
need  not 
stated. 


A  planes  mast 
state  defend- 
ant's resi- 
dence*. 


Roberts  r.WEDDERBURNE,  H.T.  1834.  C.  P.     1  Bing.N.SA-, 

S.  C.  4  3f.  ^  Scott,  488. 

A  PLTJRIES  writ  of  capias  issued  after  a  capias  and  alias,  on 
which  the  party  was  arrested. 

The  Court  held  it  irregular  for  not  stating  the  place  of  residence, 
although  stated  in  the  previous  writs. 


9.  Description  of  the  'Plaintiff* e  Attorney.    See  ante,  p.  260. 

capias.  {Wtrd  ▼.  Wnit,  E.  T.  1836,  Ex.,  5  D.  P.  C.  94).  And  where  the  de- 
scription of  tbe  defendant  In  a  capias  was  as  "  late  of  &c.,"  where  it  appeared 
that  no  other  residence  or  means  of  description  were  known : — Held  sufficient 
{Hill  ▼.  Hareey,  T.  T.  1835,  Ex.,  4  D.  P.  C.  163;  2  C,  M.  &  R.  307).  So, 
the  number  of  the  house  or  the  parish  need  not  be  stated.  (TbmiHiM  t.  CkUeod, 
T.  T.  1833,  B.  C,  2  D.  P.  C.  187).  But,  a  plaintiff  is  authorized,  where  th« 
defendant's  place  of  residence  is  unknown,  to  treat  the  place  mentioned  in  the 
promissory  note  on  which  the  action  is  brought  as  the  supposed  residence  of  the 
defendant.  (Norman  t.  Winter,  H.  T.  1839,  C.  P..  7  D.  P.  C.  304;  S.  C.  5 
Bing.  N.  S.  279;  S.  C.  6  Scott,  378).  And,  in  bailable  process,  it  is  not  necei- 
sary  to  give  a  particular  description  of  the  defendant's  place  of  residence ;  a 
place  at  which  be  may  be  expected  to  be  found  is  sufficient.  (  WeUh  r.  Langfori, 
£.  T.  1834,  B.  C,  2  D.  P.  C.  498).  Tbe  plaintiff  may  give  the  best  descriptkn 
he  can  of  the  place  where  he  is  to  be  found.  A  rariance  between  the  description 
of  the  defendant's  residence  in  the  affidavit  of  debt  and  the  capias  is  immaterial. 
{Bujle  T.  Jaekton,  E.  T.  1834,  B.  C,  2  D.  P.  C.  505). 

*  And  it  must  be  stated  in  the  part  of  the  writ  prescribed ;  where  indofied  onlyi 
held  insuffieicnt.  (Lmdvgey.  Roe,  H.  T.  1634,  Ci  P.,  1  Bing.  N.  S.  6) 
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10.  0/the7Famtn^9*. 


11.  0/the  Copy. 

HoDGKiNSON  9.  HoDGKiNSON,  T.  T.  1834.  K.  B.  SN.^M.  564. 

The  writ  of  capias  was  directed  to  the  "  Sheriff  of  Middlesex,"  A  Tarianee  be- 
and  the  copy  deiivered  to  the  defendant  was  to  the  •'  Sheriff  of  ^^^  ^  »• 

The  Court  discharged  the  defendant  out  of  custody  upon  his  igfatalf. 
entering  a  common  appearance. 


NicoL  V.  Bacon,  M.  T.  1833.  C.  P.     10  Binp.  339;  S.  C.  3M. 

^  Scott,  812. 

On  motion  to  set  aside  a  writ  and  copy,  it  appeared  that  the  So,  the  sheriff 
writ  upon  which   a  defendant  was  arrested  was  directed  to  the  mottbeoor- 
sberiffs  of  London.     The  copy,  which,  according  to  the  4th  section  '^^l/** 
of  the  Statute  for  the  Uniformity  of  Process,  must  he  delivered  to  *^^     ' 
the  defendant,  was  directed  to  the  sheriff  of  London. 

The  Court  held,  that  the  defendant  was  entitled,  in  consequence 
of  such  rariance,  to  be  discharged  upon  entering  a  common  appear- 
ance. 

Cook  r.  Vaughan,  T.  T.   1838.   Ex.     6  2>.  P.  C.  695;  S.  C. 

4M.^  IF.  69. 

A  WRIT  of  capias  described  the  defendant  as  a  "gentleman,"  but  And  the  de- 

thtt  addition  was  omitted  in  the  copy  served.  fendant'i  addi. 

The  Court  held,  that  the  stat.  2  Will.  4,  c.  39,  s.  4,  was  not  ^^^^^ 

complied  with,  and  that  the  bail-bond  given  upon  the  arrest  in  such  '  ^^^' 

t  case  should  he  cancelled. 


12.  Cfthe  Execution.    See,  ante,  tit.  ArreH. 


*  If  the  wuminf  hi  a  capiat  is  placed  at  the  foot  of  the  writ,  it  is  only  necessary 
b  the  body  to  introdaoe  the  words  "  hereunder-written/'  and  not  "  indorsed 
bereon"  betides.  {Bridgman  y.  Curgenven,  M.  T.  1834,  B.  C,  3  D.  P.  C.  1). 

t  The  omission  of  the  day  of  the  month  in  the  teste  of  the  copy  of  the  writ, 
tiiMifh  the  month  itself  is  named,  is  fatal.  (Perring  ▼.  7\tmer,  M.  T.  1834, 
B.  C,  3  D.  P.  C.  15). 

Where  a  defective  copy  of  the  process  is  served  on  the  defendant  he  is  not 
boond  to  shew  that  a  similar  defective  copy  was  delivered  to  the  sheriff ;  and  un- 
ksi  an  answer  is  g^ven  by  the  plaintiff,  the  defendant  will  be  discharged  out  of 
custody.  {Hodd  v.  Langridge,  T.  T.  1837,  B.  C,  5  D,  P.  C.  721).  It  is  not  a 
nkffioent  compliance  with  section  4  of  the  Uniformity  of  Process  Act,  as  to  de- 
Hve.-iDg  a  copy  of  the  capias  to  the  defendant,  to  deliver  it  at  seven  o'clock  in  the 
evening,  when  the  arrest  took  place  at  nine  o'clock  in  the  morning.  {Skeamum 
».  M*Knight,  E.  T.  1837,  B.  C,  5  D.  P.  C.  572).  Upon  a  motion  to  set  aside 
tbe  copy  of  a  capias,  on  the  ground  of  its  not  mentioning  any  county  in  the  de- 
scription of  the  defendant,  the  Court  were  equally  divided— TYnJa/,  C.  J.,  and 
Ga$tie€,  J.,  holding  it  unnecessary ;  contra,  Vaugkan  and  BoManqtutf  J.  J. 
{Border  v.  J>w.  M.  T.  1834,  C.  P.,  3  D.  P.  C.  150 ;  S.  C.  1  Bing.  N.  S.  362 ; 
8.  C.  1  Soott,  270). 
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13.  Indorsement  of  the  Execution, 

Ridley  v.  Weston,  H.  T.  1833.  C.  P.     2  If .  f  Seott,  724. 

The  day  of  ex-       The  sheriff  had  omitted  to  indorse  on  the  capias  the  day  of  exe- 
ecution  should    cation,  pursuant  to  the  4th  Rule  of  Mich.  Term,  3  Will.  4 — 
*      ^     ^  fl^e  Court  refused  an  attachment,  but  granted  a  rule  nisi  to  shew 

cause  whj  he  should  not  amend  his  return,  and  make  such  a  compen- 
sation to  the  plaintiff  as  the  Court  should  think  fit,  and  pay  the 
costs  of  the  application.  


be  iadoned*. 


"  Execution  " 
for  **  Bcrvice," 
not  badf. 


Shirley  v.  Jacobs,  M.  T.  1834.  C.  P.     3  D.  P.  C.  101;  S.  C. 

1  Scott,  67. 

The  substitution  of  the  word  "execution"  for  "service"  in  an 
indorsement  on  the  copy  of  the  writ  of  capias  delivered  to  a  defend- 
ant, under  Rule  1 1,  Hil.  Term,  2  Will.  4— 

The  Court  held  no  ground  for  delivering  up  the  bail-bond  to 
be  cancelled;  but  an  amendment  will  be  allowed  on  payment  of 
costs. 


The  hailiflr  of  a 
franchise  may 
make  the  return 
by  name$. 


14.  0/the  Return.     See  tit.  Sherif. 

Newland  v.  Cliffe,  T.  T.  1831.  K.  B.     3  B.^  Ad,  530. 

The  grant  of  a  franchise  was  in  the  terms,  that  G.,  his  heirs  and 
assigns,  by  his  or  their  bailiff  for  that  purpose  by  him  the  said  G., 
his  heirs  and  assigns,  from  time  to  time  to  be  deputed,  shall  and 
may  have  the  full  return  of  all  writs,  &c.,  with  a  non  intromittas  to 
the  sheriffs,  unless  through  the  default  of  the  said  bailiff. 

The  Court  held,  that  such  return  might  be  properly  by  the  bailiff 
so  deputed  in  his  own  name. 


15.  Of  the  Alias  and  Pluries, 

Gregory  v.  Des  Anges,  T.  T.  1836.  C.  P.     5  D.  P.  C.  193; 
S.  C.  3  Bing.  N.  S.  85;  S.  C.  3  Scott,  534. 

The  capias  need       The  defendant  had   been  arrested.     A  rule  called  upon  the 
not  be  returned  plaintiff  to  shew  cause  why  the  service  of  the  writ  (an  alias),  and  all 


*  By  Rule,  M.  T.  3  Will.  4,  it  \b  ordered,  ''  That  the  sheriff,  or  other  officer  or 
person  to  whom  any  writ  of  capias  shall  be  directed,  or  who  shall  have  the  exe- 
cution or  return  thereof,  shall,  within  six  days  at  the  latest  after  the  execution 
thereof,  whether  by  service  or  arrest,  indorse  on  such  writ  the  true  day  of  the 
execution  thereof,  and  in  default  thereof  shall  be  liable,  in  a  sammarj  way,  to 
make  such  compensation  for  any  damage  which  may  result  from  his  neglect,  u 
the  Court  or  a  Judge  shall  direct." 

t  In  fact,  in  the  indorsement,  pursuant  to  2  Reg.  Gen.,  H.  T.  2  Will.  4,  the 
word  **  service,''  and  not  "  execution,"  must  be  used,  although  the  defendant 
has  been  arrested.  (ColU  ▼.  Morpeth,  M.  T.  1834,  B.  C,  3  D.  P.  C.  23). 

X  Before  Uniformity  of  Process  Act,  see  Smith  v.  Parker,  T.  T.  1825,  Ex., 
1  M.  &  Y.  496  ;  Steele  v.  Morgan,  T.  T.  1827,  K.  B.,  8  D.  &  R.  450. 

It  is  ordered,  that  Judges'  orders  to  return  writs,  whether  of  final  or  mesne 
process,  and  to  bring  in  the  body,  be  drawn  up  without  any  idfidavit.  (Rey.  6e* 
M.  T.  1837,  Ex.,  3  M.  &  W.  401). 
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proceedings  thereon,  should  not  be  set  aside  for  irregularity,  and  prerioiu  to  ii- 
why  the  bail-bond  should  not  be  given  up  to  the  defendant  or  his  suing  the  iliat*. 
attorney  to  be  cancelled,  upon  entering  a  common  appearance.    The 
impoted  irregularity  was,  that  the  alias  writ  upon  which  the  defend- 
ant was  arrested  did  not  shew  that  the  first  was  returned  non.  est 
inrentos. 

Tindalf  C.  J. — Upon  reference  to  the  Uniformi^|r  of  Process  Act, 
2  Will.  4,  c.  39,  I  do  not  find  that  the  return  of  non  est  inventus 
by  the  sheriff  to  the  first  writ  of  capias  is  a  necessary  preliminary 
to  the  issuing  of  an  alias.  I  am  confirmed  in  this  inference  by  re- 
ferring to  other  parts  of  the  act.  The  necessity  of  such  return  is 
confined  by  the  stat.  2  Will.  4,  c.  39,  to  cases  where  proceedings  to 
outlawry  are  contemplated,  and  where  the  object  is  to  prevent  the 
running  of  the  Statute  of  Limitations. 


16.  0/ concurrent  Writs. 

Davies  v.  Harding,  E.  T.  1834.  C.  P.     10  Bing.  552;  S.  C.  4  M. 

^  Scott,  450. 

A  PLAINTIFF  issued  a  capias  into  the  county  of  M.,  and  during  Rale  M.  T., 

the  currency  of  that  writ  issued  another,  founded  on  the  same  affi-  3  Will.  4,  does 

davit  of  debt,  into  the  county  of  D.  wnw^^t ' 

The  Court  held,  that  such  second  writ  was  regular  and  valid.  ^^^  i^^^  ^f. 

The  second  writ  is,  in  such  case,  to  be  considered  as  original,  and  a  ferent  oountiet. 
Judge's  order«  treating  it  as  an  alias,  would  be  set  aside. 


17.  Setting  asidef. 


*  Bj  Rale,  H.  T.  2  Will.  4,  '*  it  shall  not  be  necessary  that  a  plaries  capias 
be  stamped  by  the  clerk  of  the  warrants  to  authorize  the  ezigenter  to  make  out 
•n  exigent." 

By  Role,  M.  T.  3  Will.  4,  '*  alias  and  pluries  writs  of  capias  may  be  directed 
into  other  counties." 

An  affidaTit  was  made  before,  and  filed  by,  the  deputy  filazer  of  Sussex  (who 
also  acted  in  a  similar  capacity  for  Cornwall),  upon  which  a  capias  issued  into 
Sussex,  which  was  returned  non  est  inventus.  An  alias  was  then  issued  into 
Cornwall  (the  precipe  upon  which  such  alias  was  founded  referring  to  the  former 
vrit)  without  any  affidavit  being  made  before  the  officer  for  Cornwall,  or  any 
olioe  copy  being  left  with  him,  upon  which  the  defendant  was  arrested : — Held, 
that  such  proceeding  was  regular,  and  that  the  alias  might  be  properly  issued 
into  Cornwall  without  making  a  second  affidavit  before  the  officer  of  that  county, 
or  lodging  with  him  an  office  copy  of  that  which  was  made  before  the  officer  for 
Sussex.  {Coppin  v.  Potter,  H.  T.  1834,  C.  P.,  10  Bing.  441 ;  S.  C.  4  M.  & 
Scott,  272). 

Before  Uniformity  of  Process  Act,  see  TVillett  r.  Archer,  M.T.  1827,  K.  B., 
1  M.  &  Ry.  317  ;  Crovm  v.  Bidgood,  M.  T.  1826,  C.  P.,  4  Bing.  63). 

t  By  Rale,  H.  T.  2  Will.  4,  "  no  application  to  set  aside  process  or  proceed* 
iBRs  for  irregiilarity  shall  be  allowed,  unless  made  within  a  reasonable  time,  nor 
if  die  party  applying  has  taken  a  fresh  step  after  knowledge  of  the  irregu- 
larity.''^ 

Where  die  meaning  of  the  writ  is  not  altered  by  the  omission  of  immaterial 
particles,  the  Court  will  not  set  aside  the  capias  as  irregular.  (Forces  ▼.  MoMon, 
M.  T.  1834,  C.  P.,  3  D.  P.  C.  104). 
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(d)  Of  the  continuance  of  process*. 
(e)  Of  ^rits  of  monition  f. 


^rocjbetn  ^mg.     See  tits.  Ir^fant — Parent  and  Child. 


^tlamatfon*     See  tit.  Outlawry. 


Tgxwtot.     See  tit.  Attorney. 


^rofert.    See  tits.  Bond — Covenant — Deed. 


See  1  Will.  4,  c.2\. 


I.  RELATIVE  TO  THE  ECCLESIASTICAL  COURT,  p.  272. 
II.  RELATIVE  TO  COURTS  MARTIAL,  p.  274. 

III.  RELATIVE  TO  THE  QUARTER  SESSIONS,  p.  274. 

IV.  RELATIVE   TO    THE    RULE,  AND    APPLICATIONS 

FOR,  p.  275. 

V.  RELATIVE  TO  DECLARATION  AND  PLEAS,  p.  275. 

VI.  RELATIVE  TO  DAMAGES,  JUDGMENT,  AND  COSTS, 

p.  275. 

I.  RELATIVE  TO  THE  ECCLESIASTICAL  COURT. 

Earl  of  Beauchamp  v.  Turner,  T.  T.  1839.  Q.  B.     2  P.  ^  D. 

497. 

Where  only  a         Plaintiff  libelled  in  the  spiiitunl  Court  for  the  subtraction  of 
peraonml  ui«      tithes.     Defendant  put  In  his  personal  answer,  in  which  he  stated  a 

*  Before  Uniformity  of  Process  Act,  see  Baker  t.  Allen,  M.  T.  1827,  K.  B., 

7  B.  &  C.  526 ;  S.  C.  1  M.  &  Ry.  232;  Page  y.  NewvMtn,  T.  T.  1828,  K.  B.| 

8  B.  &  C.  489). 

Since  the  Uniformity  of  Process  Act,  the  signer  of  writs  of  suminoiis  ought  to 
affix  his  seal  to  alias  bills  of  Middlesex.  (Finney  v.  Montague,  M.  T.  1833,  K.  B., 
2N.&M.804). 

t  Where  a  monition  was  left  at  the  Ticarage-house  where  the  incnnobent  had 
lately  resided,  and  a  copy  also  had  been  left  with  the  officiating  nuniater : — Held, 
to  have  been  duly  served  within  the  mean\pg  of  the  59  Geo.  3,  c.  97,  M.  26  and 
75.  {Green  t.  Corden,  H.  T.  1836,  C.  P.,  2  Bing.  N.  S.  127). 
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claim  by  a  third  party  as  lessee  of  the  plaintiff;  and  afterwards  his  swer,  a  prohibi- 
plea  or  responsive  allegation,  in  which  there  was  no  mention  of  any  ^on  does  not 
such  claim.  ' 

The  Court  refused  to  grant  a  prohibition,  on  the  ground  that  the 
persoDsl  answer  of  the  defendant  was  not  a  part  of  the  proceedings 
on  which  issue  could  be  raised. 


Griffiths  v.  Anthony,  M.  T.  1836.  K.  B.     5  D.  P.  C.  223; 

S.  C.  1  AT.  ^  p.  72. 

A  RULE  had  been  obtained  for  a  prohibition  to  the  Consistory  nor  does  it  lie 
Court  of  Carmarthen,  in  the  diocese  of  St.  David's,  on  behalf  of  *»  ^^^  into 
Walter  and  Margaret  Anthony,  the  latter  of  whom  was  the  execu-  inyej^t^ry.^  ^ 
trix  of  Thos.  Griffiths,  deceased,  against  whom  a  suit  had  been  in- 
stituted at  the  instance  of  legatees  under  the  will,  in  the  name  of 
i)ke  deputy  registrar  of  that  Court,  and  who  had  exhibited  an  inven- 
tory of  all  the  goods  of  the  deceased.    The  defendants  appeared  to 
the  citation,  and  put  in  the  inventory,  to  which  exceptions  were 
made  by  the  legatees.     The  defendants  put  in  their  answer  to  those 
exceptions,  and  subsequently  applied  to  amend  the  inventory.     The 
ground  on  which  the  rule  was  obtained  was,  that  the  Ecclesiastical 
Court,  having  heard  exceptions  to  the  inventory,  were  proceeding 
to  sentence. 

Lord  Denman,  C.  J. — The  case  of  Henderson  v.  French  (5  M. 
&  Selw.  407)  is  quite  in  point,  and  the  authority  of  that  case  has 
not  been  got  over. — Rule  refused. 


Hartv.  Marsh,  M.  T.   1836.    K.  B.     5  D.P.  C.424;    S.  C. 

I  N.^P.  62. 

A  BtJiT  in  the  Ecclesiastical  Court  was  promoted  against  a  cler-  On  a  libel  pro* 
gyman,  and  there  was  a  variety  of  articles,  some  alleging  matters  hibition  only 
which  were  of  ecclesiastical  cognizance,  and  others  of  cognizance  in  J*^  '**  "^^^^f 
the  temporal  Court;  and  the  Ecclesiastical  Court,  after  the  appear-  artid^T*      * 
aoce  of  the  defendant,  proceeded  to  sentence  of  suspension,  reciting, 
that  the  articles  were,  for  the  most  part,  sufficiently  and  in  truth 
fully  proved. 

The  Court  held,  it  was  incumbent  on  the  party  applying  for  a 
prohibition  after  sentence  to  shew  that  the  Court  below  procQ^ded 
on  those  articles  which  allege  matters  of  temporal  cognizance. 

Chesterton  v.  Farlar,  H.  T.  1838,  Q.  B.     7  ^4.  ^  E.  713. 

A  SUIT  for  subtraction  of  church  rates  was  commenced  in  the  The  Court  will 
Consistory  Court  of  London,  and  a  decree  given  for  the  defendant;   "^ot  assume  an 
the  phdntiff  appealed  to  the  Arches  Court,  where  the  decree  was  ""^^  P"' 

*  A  defendant  cited  in  the  Ecclesiastical  Court  must  appear  before  he  can 
apply  for  a  prohibition.  {Law,  Ex  parte,  T.  T.  1834,  B.  C.,  2  D.  P.  C.  528). 
And  in  a  suit  for  tithes  in  the  Ecclesiastical  Court,  if  the  defendant  pleads  a  plea 
vluch  raises  a  question  beyond  the  jurisdiction  of  the  Court,  but  afterwards 
wsiTes  it,  this  Court  will  not  grant  a  prohibition  in  that  stage  of  the  proceed- 
>o««.  {Cardeip  y.  Cottey,  T.  T.  1839,  B.  C,  7  D.  P.  C.  666). 

If  an  exemption  be  claimed  because  of  a  chapelry,  it  must  be  shewn  that  rates 
we  pwd  in  respect  thereof.  {Craven  v.  Saunderean,  E.  T.  1837,  K.  B.,  X  N.  & 
P.  666). 

VOL.  V.  T 
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reyersed.     The  defendant  then  appealed  to  the  Privy  Council,  and 
the  appeal  was  lodged,  but  had  not  been  heard. 

The  Court  refused  to  grant  a  prohibition  to  that  Court  to  stay 
the  proceedings  in  the  suit,  no  illegality  appearing  on  the  face  of 
the  rate,  since  an  erroneous  proceeding  conld  not  be  assumed. 


The  Ecclesias- 
tical Conrt  may 
order  an  attor- 
ney to  bring  in 
the  will  not- 
withstanding 
his  lien. 


Law,  Ex  parte,  M.  T.  1834.  K.  B.     AN.  ^  M.  7i  S.  C. 

2A.^EAb. 

On  motion  for  a  prohibition — 

This  Court  will  not  grant  a  writ  of  prohibition,  restraining  tbe 
Prerogative  Court  of  Canterbury  from  compelling  an  attorney  to 
bring  the  will  of  a  deceased  client  into  that  Court  and  there  leave  it 
to  be  registered,  on  the  ground  that  he  has  a  lien  upon  the  will  for 
the  amount  of  his  bill,  due  from  the  deceased. 


The  limitation 
in  the  27  Geo. 
3,  c.  44,  ex- 
tends to  clergy 
«  as  well  as  laity; 
batthe27£liz., 
as  to  error  in 
the  Exchequer 
Chamber,  does 
not  extend  to 
prohibition. 


Free  v.  Burgoyne,  £.  T.  1826.    E.  B.     b  B.  ^  C.  400;    S.  C. 

8D.^R.  179. 

On  prohibition — 

The  Court  held,  1st,  that  the  stat.  27  Geo.  3,  c.  44, -for  re- 
straining  ecclesiastical  suits  in  respect  of  fornication  or  incontinence 
to  a  commencement  within  eight  months  from  the  time  of  the 
offence  committed,  applies  to  such  offences  when  committed  by  the 
clergya  s  well  as  the  laity,  and  restrains  such  suits  accordingly,  when 
brought  for  the  reformation  of  the  manners,  or  the  health  of  the 
soul  of  the  offender;  but,  2nd,  the  27  Eliz.,  as  to  writs  of  error  in 
the  Exchequer  Chamber,  did  not  extend  to  prohibition. 


No  prohibition 
after  sentence 
confirmed  by 
the  Crown. 


II.  RELATIVE  TO  COURTS  MARTIAL. 

PoE,  In  re,  M.  T.  1833.  K.  B.     2  N.  ^  M.  636. 

A  COMMISSION  for  holding  a  court-martial  had  been  issued,  and 
a  party,  who  had  been  found  guilty  upon  certain  charges  which  had 
been  exhibited  against  him,  had  been  sentenced  to  be  dismissed;  and 
that  sentence  had  been  ratified  and  allowed  by  the  King — 

The  Court  held,  that  this  Court  had  no  power  to  grant  a  writ  of 
prohibition  to  restrain  the  carrying  into  effect  the  sentence;  that,  in 
short,  there  was  no  court  or  person  to  whom  such  a  writ  conld, 
under  those  circumstances,  be  directed.  The  court-martial  and  its 
functions  were  at  an  end;  the  King,  by  his  prerogative,  conld  dis- 
miss without  instituting  any  inquiry  by  court-martial:  the  only 
remedy  to  the  party  complaining  of  the  judgment  of  the  court- 
martial  is  by  petition  to  the  King. 


III.  RELATIVE  TO  THE  QUARTER  SESSIONS*. 

*  The  quarter  sesiions  having  allowed  certain  trustees'  accounts,  whi^  It  was 
migguizd  had  not  been  audited  by  the  parish  auditors  under  tbe  General  Yestry 
Act,  pursuant  to  the  provisions  of  that  statute,  a  prospective  prohibition  to  the 
quarter  sessions,  forbidding  them  to  allow  future  accounts  under  simiJair  circom- 
stances,  was  refused.  {Si.  PancraB  {Audiiort),  Ex  parte,  £.  T.  18S8,  B.  C, 
6  D.  P.  C.  534). 
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IV.  RELATIVE    TO   THE    RULE,    AND    APPLICATIONS 

FOR*. 

BoDENHAM  0.  RiCKETTS,  E.  T.  1836.  K.  B.     6  N.  ^M.  537. 

A  RULE  nisi  for  a  prohibition  had  been  discharged —  The  Court  wiU 

The  Court  refused  to  allow  it  to  be  opened  upon  fresh  affidayits,   ^^^  open  the 
stating  facts  existing  at  the  time  of  the  previous  application.  chmoi^'^ 


V.  RELATIVE  TO  DECLARATIONf  AND  PLEAS. 

Hall  r.  Maule,  M.  T.  1835.  K.  B.     5  N.  ^  M.  455. 

To  a  declaration  in  prohibition,  the  defendant  had  pleaded  several  In  prohibitioii 

matters  in  different  pleas.     On  a  summons  before  a  Judge  at  cham-  ■cvci^pleaa 

bers,  defendant  had  been  compelled  to  abandon  his  several  pleas;   ?jfL  i  £r?n  ^ 
jii         '     ^    1    t     ^  t  •  t  I'l  Since  1  Will.  4, 

and  he  then  included  the  several  matters  m  one  plea,  winch  was  c.  21. 

demnrred  to.     The  defendant  had  then  obtained  a  rule  calling  upon 
the  plaintiff  why  he  should  not  be  allowed  to  plead  several  pleas. 

Per  Cur, — The  reason  why  the  defendant  could  not  have  more 
pleas  than  one  in  pleading  to  a  declaration  in  prohibition  was,  be- 
cause the  King  was  a  party  to  the  suit,  as  in  a  qui  tam  action;  and 
as  the  King  was  not  expressly  named  in  the  statute  of  Anne,  it  did 
not  extend  to  actions  in  which  the  King  was  a  party;  but  since  the 
Stat.  1  Will.  4  the  King  is  no  longer  a  party,  and  the  reason  fails. 


VL  RELATIVE  TO  DAMAGES,  JUDGMENT,  AND  COSTSJ. 

Tessemond  v.  Yardley,  T.  T.  1833.  K.  B.     5  B.  ^  Ad.  458. 

Upon  a  suit  in  the  Ecclesiastical  Court  for  church-rates,  the  Costs  in  Eccle- 

plaintiff  had  declared  in  prohibition,  and  obtained  a  verdict —  siastical  Court 

The  Court  held,  that,  under  1  Will.  4,  c.  21,  the  Master  had  no  ?ore  thrwritof 

anthority  to  allow  the  costs  incurred  in  the  Ecclesiastical  Court  prohibition, 
before  the  prohibition.             _«.^ 

Pbittress  17.  Harvey,  T.  T.  1830.  K.  B.     \  B.  ^  Ad.  154. 

The  plaintiff  had,  under  the  terms  of  an  enlarged  rule,  declared.  Before  1  Will. 4, 
and  the  defendant  obtained  an  order  for  payment  of  the  debt  and  to  obtain  costs 
costs  incurred  since  the  rule  to  declare  in  prohibition. 

*  By  1  Will.  4,  c.  21,  application  for  writs  of  prohibition  may  be  made  on 
sfBdavit  only. 

t  Contents  of  declarations,  in  case  the  party  is  directed  to  declare  on  prohibi- 
tioD,  are  regulated  by  the  1  Will.  4,  c.  21. 

t  By  the  1  Will.  4 ,  c.  21 ,  the  judgment  is  to  be  that  the  writ  do  or  do  not  issue,  as 
the  Justice  may  require.  And  the  party  in  whose  favour  judgment  shall  be  given 
ihall  be  entitled  to  costs,  and  the  jury  may  give  such  damages  as  they  may  deem 
expedient. 

Where  a  mle  nisi  is  made  absolute  for  issuing  a  prohibition,  the  costs  of  the 
rale  cannot  be  granted  to  the  successful  party  under  1  Will.  4,  c.  21,  s.  1,  that 
statute  only  applying  to  cases  where  there  have  been  pleadings  in  prohibition. 
(Se#  ▼.  Keating,  T.  T.  1832,  B.  C,  1  D.  P.  C.  440). 
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there  must  have  The  Court  held,  that  the  plaintiff  was  not  entitled  to  further 
been  a  plea  or  ^os^^^  u^der  8  &  9  Will.  3,  c.  1 1,  s.  3,  a  party  can  only  recoTer 
murrer  "*  ^'     costs  where  there  has  heen  a  plea  pleaded,  or  demurrer  joined. 


Afler  a  great 
lapse  of  time 


See  5^6  Fict,  c.  35. 


Parker  v.  Ramsbottom,  T.  T.  1824.  K.  B.     3  B.  ^  C.  257; 

S.  C.  5  D.  ^  R.  138. 

A  RETIRING  partner  had,  during  his  continuance  in  the  firm, 
carried  the  amount  of  his  advances  to  his  private  credit,  without 
''r?m*'"o^Trt°!  deducting  the  property-tax— 
tM  Maiiast^a  ^"       '^^  Court  held,  that  the  continuing  partners  could  not,  after  a 
retired  partner,   long  lapse  of  time,  deduct  it,  especially  where  it  did  not  appear  they 

had  ever  accounted  for  it  to  Government. 


protest.     See  tits.  Bills  and  Notes. 


^tobfeo  ®r(al.     See  tit.  Trial. 


^ubltcatfon.     See  tit.  Libel. 


^ttt0  IBsLVttin  Continuance^  ipita  of 


darrein  con- 


Thompson  v.  Pennal,  M.  T.  1831.  K.  B.     2  fi.  ^  Ad.  968. 

On  demurrer  to       After  issue  joined,  one  of  several  defendants  in  assumpsit  pleaded 
a  plea  of  puis      bankruptcy  puis  darrein  continuance  in  banc,  to  which  the  plaintiff 

demurred. 

*  By  Rule,  H.  T.  4  Will.  4,  it  is  ordered,  "  That  in  all  cases  in  which  a  plea 
puis  darrein  continuance  is  now  by  law  pleadable  in  banc,  or  at  Niai  Prins,  the 
same  defence  may  be  pleaded  with  an  allegation  that  the  matter  aroee  after  the 
last  pleading  or  the  issuing  of  the  jury  process,  as  the  case  may  be :  Provided 
also,  that  no  such  plea  shedl  be  allowed,  unless  accompanied  by  an  affidavit  that 
the  matter  thereof  arose  within  eight  days  next  before  the  pleading  of  such  plea, 
or  unless  the  Court  or  a  Judge  shall  otherwise  order." 

A  plea  puis  darrein  continuance  held  to  be  independent  of  a  Judge's  order 
to  rejoin  issuably.  {Bryant  v.  Perry ,  M.  T.  1828,  C.  P.,  5  Bing.  414;  S.  C. 
2  M.  &  P.  760). 

If  one  of  two  defendants  plead  a  plea  of  bankruptcy  puis  darrein  oontinnanoe, 
the  plaintiff  cannot,  at  Nisi  Prius,  confess  this  plea  to  be  true,  and  go  on  with  the 
case  as  to  the  other  defendant.  {Paseall  v.  Hartley ^  T.  T.  1828,  N.  P.,  3  C.  & 
P.  372). 

The  effect  of  the  Rule  of  Hil.  T.  4  Will.  4,  rule  8,  where  the  last  day  on  which 
the  time  for  pleading  the  plea  puis  darrein  continuance  is  on  a  Sand&y,  is,  to 
extend  the  time  of  pleading  to  nine  days.  {Dudden  t,  PripieifH.  T.  1839»  Ex., 
7  D.  P.  C.  171 ;  S.  C.  4  M.  &  W.  676). 

If  a  plea  pleaded  puis  darrein  continuance,  good  in  form,  be  verified  by  affida- 
yit,  and  there  be  also  an  affidavit  under  the  Rule  H.  T.  4  Will.  4,  s.  2,  the 
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The  Court  held,  that  he  ought  to  make  up  the  record  afresh,  tinuanoc,  there 
and  enter  such  plea  and^demurrer  on  the  roll,  and  sue  out  a  venire  ™g"'^^^°he' 
tanqaam,  and  try  the  issue  and  assess  contingent  damages  on  the  ^^^  ^^  y^ 
demurrer;  and  the  plaintiff,  without  having  joined  in  demurrer,  tried, 
went  down  to  trial  on  a  venire  to  try  the  issue  only,  and  obtained  a 
verdict  generally  against  the  defendant,  the  Court  set  aside  the 
verdict. 

Sharpe  v.  With  am,  E.  T.  1825.  Ex.     1  M.^  T.  350 

On  a  plea  puis  darrein  continuance  of  bankruptcy —  ^    T^'^fV**'  h 

The  Court  held  the  plea  to  be  sufficiently  verified  by  an  affidavit  Lrg,^°the"^ 
averring  the  plea,  to  the  best  of  the  deponent's  knowledge  and  in-  4  Anne*, 
formation  and  belief,  to  be  tnie  so  far  as  related  to  the  commission, 
proceedings,  and  certificate,  although  not  strictly  pursuing  the  re- 
quisitions of  the  4  Anne,  c.  16,  s.  11,  as  to  dilatory  pleas;  semble, 
the  party  would  be  precluded  from  availing  himself  of  a  second  affi- 
davit. 


®tta&eTS  flrttr  iSlorabtanst. 


(fiuallfiratfon.     See  tits.  Corporation — Election — Game. 


(Sftuantum  JWemft  bx(0  (Auantum  Faldbaiut 


Jtiige  at  Niri  Prios  will  receive  it,  although  there  may  be  reasons  to  believe 
tliae  it  is  pleaded  for  delay.  {Ludlow  Corporation  v.  Ty/er,  1836,  N.  P.,  7  C. 
&  P.  537). 

A  plea  puis  darrein  continuance  may  be  put  in  at  Nisi  Prius  upon  paper. 
(Mfert  ▼.  Tayior,  T.  T.  1826,  N.  P.,  1  Ry.  &  M.  404). 

An  action  on  an  annuity-deed  was  commenced  against  a  defendant  in  May, 
1839;  a  fiat  issued  against  him  in  June  in  that  year,  and  he  obtained  his  certifi- 
cate in  December.  In  July  he  pleaded  non  est  factum.  In  January  following 
he  applied  to  a  Judge  to  be  allowed  to  plead  his  certificate  puis  darrein  continu- 
>Boe,  and  was  refused.  In  March  he  applied  again  at  chambers,  with  the  same 
nooesB,  and  the  plaintiff  obtained  a  verdict  at  the  following  assizes,  and  after- 
vards  signed  judgment.  The  defendant  applied  to  the  Court  to  stay  proceedings 
pvioant  to  6  6«>.  4,  c.  16,  s.  121,  and  the  application  was  refused.  {Sharpe  v. 
JTMrname,  T.  T.  1840,  B.  C,  8  D.  P.  C.  664). 

*  The  affidavit  in  support  of  a  plea  puis  darrein  continuance  should  be  sworn 
before  a  Judge  of  assize,  and  not  before  a  commissioner :  the  Court,  however, 
sUowed  it  to  be  re-sworn  at  Nisi  Prius.  {Barileti  v.  Leighton,  1828,  N.  P.,  3  C. 
&  P.  408). 

t  Stat.  3  &  4  Will.  4,  c.  49,  8. 1,  regulates  affirmations  to  be  made  by  Quakers 
snd  Moravians. 

In  an  action  for  criminal  conversation,  the  plaintiff  and  his  wife  being  Quakers, 
the  register  of  their  marriage,  and  proof  of  its  having  been  celebrated  according 
to  the  forms  of  that  society,  held  sufficient.  {Deane  v.  ThomoB^  1830,  N.  P., 
1 M.  &  W.  361.    See  1  Hagg.  Con.,  Appendix,  p.  9,  n.). 

X  No  longer  in  use  since  the  New  Forms,  Reg.  Gen.,  T.  T.  I  Will.  4. 
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iSllUiranttlU.     See  6  Geo.  4,  c.  78. 


(SlttameS.     See  tit.  Tithes. 


^nate  Sm^tlrtt 


I.  RELATIVE  TO   THE  TITLE   OF  THE  PLAINTIFF, 
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p.  278. 

11.  RELATIVE  TO  THE  SUMMONS  TO  RETURN,  p.  2?9. 

III.  RELATIVE  TO  THE  DECLARATION,  p.  279. 
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In  qnare  impe* 
dit  bf  a  parce- 
ner, it  suffices 
to  shew  seisin 
and  presenta- 
tion in  the 
party  under 
whom  he 
claimed. 


I.  RELATIVE  TO  THE  TITLE  OF  THE  PLAINTIFF,  AND 
WITHIN  WHAT  TIME  TO  BE  BROUGHT  *. 

Gully  v.  Bibhop  of  Exeter,  H.  T.  1830.  K.  B.     \0  B.^  C. 

584,  affirming  judgment  in  C.  P. 

This  case  came  before  the  Court  upon  a  writ  of  error  from  the 
Common  Pleas.     The  action  was  in  quare  impedit. 

The  Court  held,  that,  where  a  plaintiff  in  quare  impedit  claims  to 
present  in  the  fourth  turn  in  right  of  one  of  four  coparceners,  it  is  a 
sufficient  statement  of  the  title  to  shew  a  presentation  bj  the  ances- 
tor under  whom  all  the  coparceners  claimed ;  and  it  is  sufficient  to 
state,  that,  in  the  first  instance,  the  coparceners  not  agreeing  to 
present,  the  elder  sister  presented;  and  that,  on  the  second  turn, 
J.  S.  presented  in  right  of  the  second  sister;  and  that,  on  the  third 
turn,  J.  T.  presented  in  right  of  the  third  sister;  ^  for  it  will  not  be 
presumed  that  such  presentations  were  other  than  rightful. 


*  The  period  for  bringing  qnare  impedit  is  limited,  by  the  3  &  4  Will.  4,  c.  27, 
B.  36,  to  100  years  after  adverse  possession  obtained  of  the  benefice. 
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Apperley  9.  Bishop  of  Hereford,  E.  T.  1833.  C.  P.     9  ^tn^. 

681;  S.  C.  3  3f.  ^  Scott,  102. 

In  quare  impedit  against  the  ordinary  for  disturbing  the  plaintiff  The  ordinary 
in  his  right  to  present  to  a  void  turn —  cannot  in  a 

The  Court  held  it  was  not  competent  to  the  defendant  to  counter-  Jj^^tcrthe  title 
plead  the  plaintiff's  title,  unless  he  (the  defendant)  make  title  in  of  a  third  party, 
himself,  either  as  patron  or  by  collation  after  lapse.     The  grant  of 
the  adFowson  does  not  pass  the  void  turn,  because  it  is  a  chose  iu 
action,  or  (which  appears  the  better  reason)  for  the  public  utility  in 
gnarding  against  simony. 


II.  RELATIVE  TO  THE  SUMMONS  TO  RETURN*. 


IIL  RELATIVE  TO  THE  DECLARATION. 

Farnworth  9.  Bishop  of  Chester,  T.  T.  1825.  K.  B.     4  ^.  ^ 

C.  555;  S.  C.7D^^  R.  56. 

In  quarc  innpedit,  it  was  averred  in  the  declaration,  that  the   The  declaration 
pkintiffs,  being  the  greater  number  of  the  householders  and  heads  mast  shew  a 
of  families  in  the  township  to  whom  the  election  of  the  minister  ^^J^*"  *\''®.|{* 
then  belonged,  had  duly  elected  a  certain  minister.  prescntt.'^ 

The  Court  held,  that,  even  after  verdict,  the  declaration  was  bad, 
because  it  was  not  averred  that  the  heirs  male  of  the  body  of  the 
founder,  &c.,  concurred  in  the  election,  or  that  there  were  no  such 
persons  in  existence. 


IV.  RELATIVE  TO  THE  REPLICATION  J. 

*  In  quare  impedit,  to  compel  the  defendant's  appearance,  the  plaintiffs  sued 
oat  a  summons,  which  heing  returaed  nihil  an  attachment  issued,  reciting  that 
the  defendant  had  been  summoned  to  appesr  on  the  morning  of  All  Souls ;  the 
attMhment  was  alao  returned  nihil,  and  a  grand  distress  issued  into  Kent  (where 
the  action  waa  brought),  and  returned  (by  the  plaintiffs'  direction)  nulla  bona, 
uid  then  a  testatum  grand  distress  issued  into  Middlesex  (where  the  defendant 
Raided),  the  sheriff  being  directed  to  levy  thereon  40«. : — Held,  that  the  whole 
process  bad  been  irregularly  issued  and  executed ;  and,  therefore,  a  judgment 
signed  by  the  plaintiffs  for  default  of  defendant's  appearance  was  set  aside. 
[TyreUr.Jemner,  M.T.  1829,  C.  P.,  6  Bing.  283). 

t  A  dedaralion  by  a  parcener,  shewing  that  particular  persons  presented  on 
pvticnlar  terms,  the  Court  will  not  presume  that  such  presentations  were  by 
uorpation ;  but  if  they  were  so,  it  was  for  the  defendant  to  prove  the  usurps* 
tion.  {Guily  t.  Bishop  of  Eseter,  E.  T.  1829,  K.  B.,  10  B.  &  C.  584).  And 
a  count  in  quare  impedit,  alleging  a  right  in  certain  persons  to  present  to  a 
dispel  in  virtue  of  their  being  charged  with  repairs,  is  not  supported  by  proof 
that  the  repairs  are  paid  out  of  the  poor-rate.  (Shepherd  ▼.  Bishop  qf  Chester^ 
H.T.  1830,  C.  P,,  6  Bing.  435). 

X  The  plaintiffs  alleged  in  the  declaration,  that  the  majority  of  proprietors  of 
certain  estates  for  the  time  being  within  a  township  had  a  right,  by  virtue  of  a 
nitom,  to  nominate  a  certain  person  in  holy  orders  to  be  the  perpetual  curate  of 
the  church,  and  aflkmed  that  they  were  the  majority  of  such  proprietors  for  the 
tioie  being,  ftc,  and  had  nominated  W.  C.»  clerk,  as  a  fit  and  proper  person  for 
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QUARE  IMPEDIT— Oa»^, 


V.  RELATIVE  TO  THE  EVIDENCE  *. 


VI.  RELATIVE  TO  THE  PROFITS  RECOVERABLE  f. 


Before  4  &  5 
WUI.  4,  c.  39, 
there  being  no 
damages,  costs 
could  not  be 
given  in  qnare 
impedit^. 


VII.  RELATIVE  TO  THE  COSTS. 

Wyndowe  v.  Bishop  of  Carlisle,  H.  T.  1826.  C.  P.     3  Bing. 

404. 

This  was  a  quare  impedit,  in  which  the  defendant  Fletcher 
ohtained  judgment  as  in  case  of  a  nonsuit,  in  Michaelmas  Teim, 
1825;  and  the  prothonotary  having  refused  to  allow  him  his  costs, 
on  a  rule  to  shew  cause  why  he  should  not  he  directed  to  allow 
them — 

Per  Cur, — After  great  consideration,  in  the  case  of  Thrale  t. 
Bishop  of  London  (1  H.  Bl.  530),  and  in  Pilfolda  cmb  (10  Rep. 
116  a.),  it  was  decided  hj  the  latter,  that  where  damages  are 
newly  given  by  a  statute  subsequent  to  the  Statute  of  Gloucester, 
the  plaintiff  should  only  recover  the  damages  given,  and  no  costs; 
and,  in  the  former  case,  it  was  held  that  a  defendant  obtaining 
judgment  on  demurrer  in  quare  impedit,  is  not  entitled  to  costs, 
on  the  ground  that  no  damages  are  given  at  common  law  on  the 
recovery  of  a  spiritual  right;  and  that  the  costs  given  by  the  stat. 
8  &  9  Will.  3  are  confined  to  cases  where  the  plaintiff,  as  well  as 
the  defendant,  is  entitled  to  them;  and  we  are  of  the  same  opinion. 


that  purpose.  The  defendants,  in  their  plea,  alleged  that  they  were  the  majority 
of  the  proprietors  of  estates  for  the  time  heing,  &c.y  and  did  dnly  nominate  one 
E.  P.,  clerk,  as  a  (It  and  proper  person  for  that  purpose,  with  a  traverse  of  the 
plaintiffs  being,  at  the  time  of  the  nomination  of  W.  C.,  the  majority  of  the  pro- 
prietors of  estates  for  the  time  being.  A  replication,  alleging  that  the  defendants 
did  not  duly  nominate  E.  P.  to  be  perpetual  curate,  &c.,  was  held  ill,  inasmudi 
as  it  passed  by  the  traverse  in  the  defendants'  plea,  and  traversed  the  induce- 
ment, which  was  not  material.  {Earl  of  Harrington  v.  Bishop  of  XAickfield, 
M.  T.  1837,  C.  P.,  4  Bing.  N.  S.  77 ;  S.  C.  3  Scott,  371). 

*  The  plaintiff  in  quare  impedit,  after  tracing  his  title,  and  averring  the  death 
of  a  party,  a  joint-tenant  with  him  for  a  term  of  years  in  the  adrowaon,  alleged 
that  he  became  and  was  possessed  thereof  as  of  an  adrowson  in  gross  for  the  re- 
mainder,  &c.,  and  the  bishop  took  issue  in  terms  of  the  traverse : — Held,  that  a 
fine,  shewing  the  title  to  be  in  third  persons,  was  inadmissible,  the  parties  to  the 
suit  not  both  claiming  under  the  parties  to  the  fine.  {Bishop  of  Meath  v.  Maiyw 
of  Winchester,  M.  T.  1836,  C.  P.,  3  Bing.  N.  S.  183 ;  S.  C.  3  Scott,  561). 

t  Where  an  incumbent,  ailer  presentation  to  a  second  benefice  witfaont  dispen- 
sation, whereby  the  first  becarae.void  de  jure,  continued  to  retain  possession,  and 
the  patron  having  presented  the  plaintiff,  the  latter  recovered  in  quare  impedit, 
and  was  subsequently  inducted :  —Held,  that  he  could  not,  under  28  Hen.  8, 
c.  11,  s.  3,  recover  the  profits,  either  from  the  time  of  his  being  presented  or  of 
suing  out  the  quare  impedit,  the  vacation  intended  by  the  act  b^g  a  Tacatioii  de 
facto.  {Haiion  v.  Covey  M.  T.  1830,  K.  B.,  1  B.  &  Ad.  538). 

X  And,  quaere,  whether  costs  are  given  since  the  3  &  4  Will.  4,  c.  42,  s.  34? 
But  the  4  &  5  Will.  4,  c.  39,  expressly  gives  costs.  Where  in  quare  impedit 
judgment  had  been  given  against  the  bishop  on  demurrer,  held,  that  the  4  &  5 
Will.  4,  c.  39,  and  3  4c  4  Will.  4,  c.  42,  s.  34,  were  to  be  construed  together,  and 
the  certificate  of  the  Court  exempted  him  from  costs.  {Edwards  t.  Btsktp  f^ 
Bsreter,  T,  T.  1839,  C.  P.,  7  Scott,  679). 
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QUO  WARRANTO— fFAtftt  it  lies. 


I.  RELATIVE  TO  WHEN  IT  DOES  OR  DOES  NOT  LIE. 

Rex  v.  Brooks,  T.  T.  1828.  K.  B.    8  J?.  ^  C.  321. 

Wliere  a  party  On  motion  for  a  quo  warranto,  it  appeared  that  the  party  had 
in  pMsession  of  been  sworn  into,  and  had  exercised  a  corporate  office  for  more  than 
*^«^  Court       8«  years. 

will  not  grant  '^^^  Court,  in  the  exercise  of  their  discretion,  and  without  decid- 
quo  wamnto* ;  ing  whether  he  was  protected  by  the  32  Geo.  3,  c.  58,  refused  to 

grant  a  quo  warranto  information  against  him,  on  the  ground  of  his 
not  having  been  sworn  in  before  .the  proper  officer. 


and,  nnder 
circnmstanoes, 
the  Court  will 
not  grant  it  on 
ground  of  same 
party  holding 
office  of  town- 
clerk  and  com- 
mon council- 
man. 


Rex  ».  Jones,  T.  T.  1830.  K.  B.     1  B.  ^  Ad.  677. 

By  the  charter  of  a  corporation  of  a  borough,  the  mayor,  burgesses, 
and  commonalty  were  to  elect  a  town-derk,  who  was  also  to  be 
clerk  of  assize  and  prothonotary;  and  the  mayor,  recorder,  and 
town-clerk  were  to  hold  pleas  of  certain  actions.  The  mayor,  re- 
corder, and  twenty  common  councilmen,  were  also  to  make  bye- 
laws  for  the  order  and  government  of  the  borough;  but  the  latter 
never  officiated  in  any  proceeding  where  the  town-clerk  acted,  nor 

*  So,  a  quo  warranto  lies  not  against  indiyidnals  for  usurping  a  franchise  of  a 
mere  priTate  nature,  and  not  connected  with  public  government.  {Rex  ▼. 
Offden,  M.  T.  1829,  K.  B.,  10  B.  &  C.  230).  So,  the  writ  doea  not  lie 
for  exercising  the  office  of  a  guardian  of  the  poor  under  the  new  act.  {Rex  ▼. 
Carpenter^  T.  T.  1837,  K'.  B.,  1  N.  &  P.  773).  And,  a  party  who  seeks  to  dis- 
turb  another  elected  to  an  office,  on  the  ground  that  he  had  not  a  majority  of 
votes,  must  shew  the  qualification  of  the  electors,  and  that  another  candidate  had 
the  majority  of  those  duly  qualified,  before  the  Court  will  grant  a  quo  warranto 
information.  {Rex  v.  MaehUer,  H.  T.  1837,  K.  B.,  1  N.  &P.3U).  And, 
where  a  party  had  been  elected,  and  had  acted  as  town-clerk  previous  to  the 
passing  of  the  Municipal  Corporation  Act,  but  was  not  a  burgess  at  the  time  of 
his  election,  and  had  not  taken  the  oaths  of  allegiance  and  supremacy,  nor  signed 
the  declaration  required  by  9  Geo.  4,  c.  17t  s.  2,  the  Court  refused,  at  the 
instance  of  a  private  individual,  to  grant  a  quo  warranto  information  against  him 
to  shew  by  what  authority  he  had  exercised  the  office,  for  the  purpose  of  shew- 
ing that  he  was  not  an  officer  of  the  corporation,  and  therefore  not  entitled  to 
compensation  on  being  removed  from  his  office.  {Rex  v.  HarrUy  B.  T.  1857, 
K.  B.,  1  N.  &  P.  576).  And  it  will  not  lie  where  a  town-councillor  was  a  bank- 
rupt at  the  time  of  his  election ;  5  &  6  Will.  4  only  applies  where  bankruptcy 
takes  place  after  election.  {Rex  v.  Chitty,  M.  T.  1836,  K.  B.,  1  N.  &  P.  78). 
But,  a  quo  warranto  held  to  lie  against  a  party  claiming  to  act  as  a  commissioner 
under  a  local  act  for  paving,  &c.,  {Rex  v.  Beedle,  T.  T.  1835,  K.  B.,  3  Ad.  & 
E.  467)  \  and  will  lie  for  an  office  connected  with  the  return  of  a  member  of  Par- 
liament. {Rex  V.  M'Kay,  T.  T.  1825,  K.  B.,  4  B.  &  C.  351 ;  S.  C.  6  D.  &  R. 
432).  And,  it  is  no  objection  to  granting  the  writ  against  individual  members  of 
a  corporate  body  at  the  instance  of  a  private  relator,  that  the  objection  made  to 
the  party  holding  the  office  may  be  made  to  every  member  of  the  corporation,  and 
tends  to  dissolve  it  altogether.  {Rex  v.  Whiter  H.  T.  1836,  K.  B.,  1  N.  &  P. 
84). 

Where  to  an  application  for  a  quo  warranto  impeaching  the  election  of  the 
master  of  a  corporate  company,  upon  objections  that  the  body  of  the  electors  was 
narrowed  by  a  bye-law,  and  also  the  number  of  persons  eligible :— Held,  1st,  that 
a  bye>lawe  as  to  the  former  might  be  vaUd,  and  its  existence  inferred  by  ths 
Court  from  ancient  usage  without  the  intervention  of  a  jury;  and,  2ndly,  that, 
although  as  to  the  latter  such  a  bye-law  would  be  invalid,  yet  it  would  not  be  in- 
ferred from  the  mere  fact  of  the  elections  having  almost  uniformly  fallen  upon 
persons  of  the  limited  body ;  and  where  no  reasonable  doubt  was  raised  upon  the 
affidavits,  the  Court  refused  to  grant  the  information.  {Rex  v.  Attwoodt  H.  T. 
1833,  K.  B.,  1  N.  &  M.  287). 
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did  he  reoeire  anj  emoluments  over  which  the  common  council  had 

any  controul. 

The  Court  held,  that  the  offices  of  town-clerk  and  of  a  common 
coaDcilman  were  not  incompatible. 


Rex  f.  Ramsden,  T.  T.  1835.    K.  B.      5  N.  ^  M.  325;  S.  C. 

3Jd.^E.4b6. 

By  a  local  act,  governors  of  the  poor  elected  by  the  inhabitants  So,  it  will  not 
were  authorized  to  regulate  the  poor  rates,  elect  inhabitants  out  of  1*J  *or  the  office 
whom  justices  were  to  appoint  overaeers,  and  parochial  officers  (to  Sie^^^^naer 
act  as  constables),  clerks,  collectors,  &c.,  and  in  whom  all  parish  « locai  act. 
property  was  to  be  vested. 

The  Court  held,  that  the  office  of  governor  was  not  such  an  office 
for  which  a  quo  warranto  would  lie  for  usurping  it. 


II.  RELATIVE  TO  THE  RELATOR, 

Rex  •.  Davies,  H.  T.  1828.  K.  B.     1  3f .  ^  Ry.  538. 

On  the  question  whether  a  member  of  a  borough,  who  is  subject  A  bnrgess  may 
to  the  bve-laws  thereof,  is  a  good  relator  to  call  in  question  the  be  a  relator  m 
Talidity  of  the  election  of  a  town-clerk.  Sec7on*        * 

Lord  Tenterden, — Although  the  burgesses  at  large  may  have  no 
share  in  the  election  of  town-clerk,  yet  as  soon  as  he  is  chosen  he 
is  a  ministerial  officer  in  whom  all  the  burgesses  have  an  interest. 
The  present  applicant  has  therefore  a  right  to  question  the  validity 
of  the  election.  

Rex  v.  Ogden,  M.  T.  1829.  K.  B.     10  JB.  f  C.  230. 

On  a  rule  caUing  upon  the  defendants  to  shew  cause  why  an  in-  And  against  a 

formation  in  the  nature  of  a  quo  warranto  should  not  be  exhibited  ^bole  ooipora- 

against  them  for  acting  as  a  corporation,  by  the  name  and  style  of  foj^^^on"^ 

the  Freemen  and  Stallingers  of  the  Borough  of  Sunderland,  without  only  be  in  the 

being  authorized  so  to  do.     This  rule  had  been  obtained  on  affida-  name  of  the 

rits  by  certain  inhabitants  of  the  town  of  Sunderland,  styling  them-  Attomey- 

sehes  freemen  of  the  town  of  S.—  Gcneralf. 

Per  Cur, — If  any  number  of  individuals  claim  to  be  a  corporation 
without  any  right  so  to  be,  that  is  an  usurpation  of  a  franchise,  and 

*  Where  the  relator  did  not  concur  in  the  election  of  the  defendant,  although 
Ite  appeared  afterwards  to  have  acted  and  attended  corporate  meetings  with  bim : 
^Held,  that  this  was  not  a  sufficient  objection  to  his  sustaining  the  application 
for  a  quo  warranto.  {Rex  v.  Benney,  E.  T.  1830,  K.  B.,  1  B.  &  Ad.  684 ).  A  re- 
iator  is  entitled  to  the  interference  of  the  Court,  though  he  is  acting  with  others 
not  qualified.  (Res  y.  Parrp,  T.  T.  1837,  Q.  B.,  6  A.  &  £.  810). 

A  corporator  voting  and  concurring  in  elections  cannot  become  a  relator  in 
tn  information  to  impeach  them.  (Rex  v.  'Slythe,  H.  T.  1827,  K.  B.,  6  B.  &  C. 
240). 

t  But  where  the  party  had  concurred  in  the  election  of  others  at  the  time  when 
the  same  objection  to  the  title  of  the  elected,  and  of  which  he  sought  to  avail 
himself  oa  the  motion,  was  made  and  overruled : — Held,  that  he  was  not  a  good 
relator.  {Rex  y.Parkyn,  M.  T.  1830,  K.  B.,  1  B.  &  Ad.  690). 
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an  information  against  the  whole  corporation  as  a  body,  to  shew  by 
what  aathority  they  ckim  to  be  a  corporation,  can  be  brought  only 
by  and  in  the  name  of  the  Attorney-General.  {Rex  t.  The  Corporation 
of  Carmarthen^  3  Burr.  869). 


III.  RELATIVE  TO  THE  COURT  OUT  OF  WHICH  IT  MAY 

ISSUE  ♦. 

IV.  RELATIVE  TO  WITHIN  WHAT  TIME  THE  APPLI- 

CATION  TO  BE  MADEf. 


V.  RELATIVE  TO  AFFIDAVITS  FOR. 


Reg.  Gen.,  M.  T.  1839.  Q.  B.    3  P.  ^  D.  1. 


The  affidant  It  is  ordered,  "That  no  information  in  the  nature  of. a  quo  war- 

miut  shew  that  ranto  be  filed  without  an  affidayit,  at  the  time  of  filing,  of  being  made 

is  nu^^^e  **  *^^  instance  of  the  party  as  relator,  who  shall  be  deemed  and 

instance  of  the  i^<^°i^  ^  ^^^^  ^  the  information,  if  filed,  unless  the  Court  shall 

relator,  otherwise  order." 


and  must  shew 
who  was  daly 
elected  %. 


Rex  v.  Jefferson,  M.  T.  1833.  K.  B.    2  N.  ^  M.  487. 

The  affidavits,  impeaching  an  election,  only  shewed  that  bad 
votes  were  given  for  the  party  whose  election  was  questioned,  and 
that,  if  the  votes  only  of  duly  qualified  electors  had  been  received,  he 
would  not  have  been  elected. 

The  Court  held  it  insufiicient,  without  shewing  who  was  duly 
elected. 


*  The  4  &  5  Will.  &  M.  c.  18,  s.  2,  is  confined  to  informationa  exhibited  in 
the  King's  Bench : — Held,  that  with  respect  to  informations  originally  filed  in 
the  Court  of  Chester,  and  transferred  by  1  Will.  4,  c.  3,  into  the  King's  Bench, 
they  might  be  prosecuted  without  entering  into  the  recognizances  required  under 
the  former  act,  but  that  fresh  subpoenas  ought  to  issue  to  found  attachments 
issuing  out  of  the  King's  Bench.  {Rex  v.  Roberts,  H.  T.  1831,  K.  B.,  2  B.  & 
Ad.  63). 

t  Where  a  rule  nisi  for  a  quo  warranto  information  was  granted  at  the  end  of 
Easter  Term,  calling  on  the  defendant  to  shew  cause  on  the  first  day  of  the  en- 
suing term,  and  it  appeared  that  two  days  before  Trinity  Term  commenced  the 
defendant  had  completed  six  years'  enjoyment  of  the  franchise : — Held,  that  the 
application  was  barred  by  the  32  Geo.  3,  c.  48.  {Reff.  v.  Harris,  H.  T.  1840, 
K.  B.,  3  P.  &  D.  266 ;  S.  C.  8  D.  P.  C.  499). 

X  It  is  no  objection  to  an  aflSdavit  in  support  of  an  application  for  the  writ, 
that  it  is  made  by  a  party  who  cannot  himself  be  a  relator,  there  being  otherwise 
a  sufficient  one.  {Rea:  ▼.  Broume,  E.  T.  1837,  K.  B.,  1  N.  &  P.  664). 

Under  Rule  Mich.  T.,  3  Vict.,  the  affidavit  in  support  of  a  motion  for  a  quo  war- 
ranto information  must  state  at  whose  instance  the  application  is  made.  It  is 
not  enough  for  a  party  to  depose,  that,  if  the  Co^  grant  the  information,  it  is 
his  intention  to  become  really  and  bona  fide  the  relator.  {Reff,  ▼.  Htd$e9,  M.  T. 
1840,  a  B.,  11  Ad.  &  E.  163;  S.  C.  9  D.  P.  C.  493). 
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Reg.  f.  Slatteb,  H.  T.  1840.  Q.  B.    3  P.  $•  D.  263. 

Sect.  50  of  5  &  6  Will.  4,  c.  76,  provides,  that  no  person  elected  And  notmerelj 
a  councillor  for  any  borough  shall  be  capable  of  acting  as  such  until  allcg®  aocept- 
he  shall  have  made  and  subscribed  a  certain  declaration.     Upon  ap-  ^^L*^  k  t  hew 
plication  for  an  information  in  the  nature  of  a  quo  warranto,  to  n^^  ^^g  i^^. 
shew  by  what  authority  the  party  claimed  to  be  a  councillor.    Upon  teDding  it. 
an  affidavit,  which  stated  that  *'  he  had  accepted  the  office  of  town 
conncillor  " — 

The  Court  held,  that  the  affidavit  was  insufficient,  in  not  stating 
that  those  facts  had  been  done  which,  by  the  above  section,  con- 
stituted an  acceptance.  

Reg.  p.  Quayle,  H.  T.  1840.  Q.  B.     11  Ad.  ^  E.  508. 

On  an  application  for  a  quo  warranto  against  a  party  claiming  to  But  the  affidavit 
be  a  councillor  of  a  borough,  an  affidavit  alleged  he  had  taken  upon  of  the  election 
himself  the  office,  and  acted  in  that  capacity.  ^  U^n^JSh 

The  Court  held  the  affidavit  sufficient  without  stating  the  nature  the5&6WiI1.4. 
of  the  acceptance,  or  his  compliance  with  the  5  &  6  Will.  4,  c.  74. 


VI.  RELATIVE  TO  WHAT  QUESTIONS  CAN   BE  RAISED 

UPON. 

Reg.  v.  Quayle,  H.T.  1840.  Q.  B.     11  Ad.  ^  E.  508. 

On  a  quo  warranto —  -.      ^     - 
The  Court  said,  although  it  might  open  the  burgess-roll,  yet  it         warranto, 

would  not,  on  motion  for  the  quo  warranto,  enter  into  questions  aa  ^e  Court  will 

to  the  qualification  of  voters  when  they  had  no  opportunity  of  de-  not  enter  into 

riding  those  objections.  of  voteii*'*''''" 

Rex  v.  Thomas,  E.  T.  1838.  Q.  B.    Z  N.  ^  P.  288. 

Prior  to  the  time  when  the  5  &  6  Will.  4,  c.  76^  came  into  It  will  be  w- 
operation,  the  town-clerk  of  Tewkesbury  held  the  offices  of  town-  wimed  the  party 
clerk  and  clerk  of  the  peace  of  that  borough  conjointly,  and  was  ^  ^^^f  ®*^**- 
continued  in  both  offices  by  the  new  town  council  until  July,  1836, 
when  he  resigned  them.    The  council  elected,  on  the  20th  of  July, 
one  L.  to  be  town-clerk,  and  at  a  subsequent  meeting  on  the  25th 
of  July,  resolved,  that  the  resolution  of  the  20th  of  July  should  be 
rescinded,  and  appointed  one  T.  to  be  town-clerk.     The  borough 
did  not  receive  a  commission  of  the  peace  until  August,  when  T. 
was  also  nominated  clerk  of  the  peace.     On  an  application  made  by 
S.  for  a  quo  warranto  against  T.  for  exercising  both  offices — 

The  Court  discharged  the  rule,  on  the  ground  that  it  must  be 
taken  that  he  was  acting  as  clerk  of  the  peace  under  his  valid  ap- 
pointment until  the  contrary  was  shewn. 

*  Where  a  charter  of  incorporation  had  been  granted,  the  Coort  discharged  a 
nle  for  a  quo  warranto  information,  at  the  instance  of  a  private  relator,  against 
t  coroner  appointed  onder  the  charter,  on  the  ground  that  all  the  objections  taken 
to  his  title  applied  equally  to  the  charter  itself,  and  that  the  charter  itself  could 
not  he  attacked  through  him.  {Reg,  t.  Taylor,  E.  T.  1840,  Q.  B.,  3  P.  &  D.  652  } 
S.C.9D.  P.C.548). 

On  a  quo  warranto,  the  Court  will  enter  into  an  ohjection  to  the  want  of  notice 
to  JQstices  under  the  13  Geo.  2,  c.  18,  with  respect  to  an  application  to  remove 
ui  order  appointing  oTerseera.  (Reg.  ▼.  How,  M.  T.  1839,  Q.  B.,  11  Ad.  &  £. 
159). 
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No  objection  to 
be  raised  in  tbo 
pleadings  not 
specified  in  the 
rule  to  shew 
cause  for  grant- 
ing the  infor- 
mation*. 


VII.  RELATIVE  TO  THE  PLEADINGS. 

Reg.-Gen.,  H.  T.  1827.  K.  B.     6  ^.  ^  C.  267. 

By  Rale,  ''  whereas  much  vexation  and  expense  have  been  occa- 
sioned to  defendants  on  informations  in  the  nature  of  quo  warranto, 
by  the  practice  of  raising  issues  upon  various  matters  distinct  from 
tlie  ground  on  which  the  information  was  granted  by  the  Court; 
it  is  ordered,  that  from  henceforth  the  objections  intended  to  be 
made  to  the  title  of  the  defendant  shall  be  specified  in  the  rule  to 
shew  cause,  and  that  no  objection,  not  so  specified,  shall  be  raised  by 
the  prosecutor  on  the  pleadings,  without  the  special  leave  of  the  Court, 
or  of  some  Judge  thereof."     


Rex  v.  M'Kay,  T.  T.  1825.  K.  B.     4  -B.  $•  C.  351;  S.  C.  6D.^ 

R.  432. 

The  Crown  has  On  a  quo  warranto,  the  defendant's  pleas  shewed  that  he  had 
a  right  to  tra-  ^j^^  elected  to  the  office,  and  traversed  **  that  the  ofilice  of  bailiff 
^t^Xed  as  in/*  ^**  *^  office  touching  the  rule  and  government  of  the  borough." 
docementtothe  There  were  general  replications  taking  issue  upon  all  the  facts  stated, 
defendant's  tra-  as  inducement  to  the  defendant's  traverse,  (but  they  did  not  notice 
^®"*'  the  traverse),  and  special  replications  setting  up  various  customs  as 

to  the  election  of  baiUffs  of  the  borough.     Demurrer  and  joinder. 

The  Court  held,  first,  that  the  defendant  not  having  traversed,  that 
the  office  "  was  one  of  great  trust  and  pre-eminence  within  the 
borough,  touching  the  election  and  return  of  burgesses  to  serve  in 
Parliament,"  had  admitted  it  to  be  so,  and  that  for  such  an  office  a 
quo  warranto  would  lie;  and,  secondly,  that  the  Crown  has  a  right 
to  traverse  the  facts  stated  in  the  indictment;  and,  lastly,  that  the 
general  replications  being  clearly  good,  and  the  demurrer  being  to  all 
the  replications,  judgment  must  be  given  for  the  Crown. 

Rex  v.  Hill,  T.  T.  1825.  K.  B.     4B.  ^  C.  426;   S.  C.  6  D.  f  R. 

593. 

The  Crown  will       To  an  information  in  the  nature  of  quo  warranto  for  usurping  the 
be  entitled  to      office  of  burgess,  the  first  six  and  last  pleas  stated  a  custom  and 

*  To  an  information  for  usurping  the  office  of  justice  within  a  borough,  de- 
fendant pleaded  that  he  was  elected  at  a  corporate  meeting,  where  a  majoritj  of 
the  aldermen  and  capital  burgesses  were  present.  Replication,  that,  at  the  sup- 
posed election,  fife  capital  burgesses  (described  by  their  names)  and  no  others 
were  present,  and  that  they  were  not  the  major  part  of  the  capital  burgesses. 
Rejoinder,  that,  at  the  election,  besides  the  live  capital  burgesses  named  in  the 
replication  there  were  present  K.  &  T.,  being  then  capital  burgesses,  and  that 
the  five  capital  burgesses  named  in  the  replication,  together  with  K.  &  T.,  were 
the  major  part  of  the  capital  burgesses.  Surrejoinder,  that  K.  and  T.,  before 
the  election  of  the  defendant,  had  been  elected,  admitted  into,  and  exercised  the 
office  of  aldermen,  and  at  the  election  of  the  defendant  were  present  as  aldermen, 
and  that  before  the  defendant's  election  two  other  persons  were  elected,  and  ad- 
mitted as  capital  burgesses,  in  the  room  and  stead  of  K.  and  T.  Rebutter,  that, 
at  the  election  of  K.  and  T.  as  aldermen  of  the  borough,  the  major  part  of  the 
aldermen  were  not  assembled,  and  that  after  the  election  of  K.  and  T. ,  and 
before  the  election  of  the  defendant  as  justice,  and  whilst  K.  and  T.  exercised 
the  office  of  aldermen,  informations  in  quo  warranto  were  filed  against  them,  and 
judgment  of  ouster  given,  with  a  traverse  that  K.  and  T.  ever  were  aldermen. 
Demurrer: — Held,  that,  notwithstanding  the  judgment  of  ouster,  K.  and  T.  could 
not  be  considered  as  having  attended  at  the  election  of  the  defendant  as  capital 
burgesses,  and  the  judgment  must  be  for  the  Crown.  {Rear  t.  Hubbali,  M.  T. 
1826,  K.  B.,  6B.  &C.  139). 
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correspoDcling  bye-law  to  hold  courts  for  the  election  of  burgesses^  judgmentwbera 
and  notice  thereof  given  by  ringing  a  bell.  plc"  discloae 

The  Court  held,  that  such  custom  was  unreasonable,  the  number  ^^""J  J'*^  in 
of  burgesses  appearing  to  be  indefinite,  and  many  residing  out  of  ^' 

hearing,  and  no  specific  day  or  hour  being  fixed  by  custom  or  charter 
for  sach  elections  taking  place;  and  that  the  plea  was  bad,  and  there* 
fore  the  Crown  was  entitled  to  judgment. 


VIII.  RELATIVE  TO  WHEN  EVIDENCE. 

Lancam  ».  LovELL,  T.  T.  1834.  C.  P.     9  Bing.  465;  8.  C.  2  M, 

^  Scott,  843;  S.  C.  6  C.  ^  P.  437. 

In  an  action  of  debt  by  the  lessee  of  the  corporation  of  N.,  for  toll  A  qao  warranto 
trayerse  for  a  waggon,  and  a  market  toll  for  cattle,  it  was  held  that  pot  returned  or 
an  information  of  quo  warranto  by  the  Attorney- General  of  Queen  judgment  there- 
Elizabeth  against  the  corporation,  in  respect  of  the  customs  they  Jencer^  ^^*" 
claimed  and  used,  was  not  receivable  in  evidence,  as  it  did  not 
appear  that  it  was  returned  or  prosecuted;  such  an  information,  like 
^  indictments,  not  being  evidence,  unless  there  be  the  finding  of  a 
jury  upon  it. 


IX.  RELATIVE  TO  THE  TRIAL*. 
X.  RELATIVE  TO  STAYING  PROCEEDINGSf. 


XI.  RELATIVE  TO  COSTS.     See  Fiet.  e.  78,  *•  20. 

Rex  v.  Roberts,  E.  T.  1838.  Q.  B.     3  N.  ^  P.  395. 

Information  in  the  nature  of  a  quo  warranto  against  the  de-  Proceedings 
fcndant  for  exercising  the  ofiice  of  alderman  of  the  borough  of  commenced  be- 
Camarron-  *  c'^'donlt 

The  Court  held,  a  prosecutor  was  not  entitled  to  costs,  under  the  entitle  the  pro- 
1  Vict.  c.  78,  s.  20,  where  the  proceedings  are  carried  on,  and  the  secutor  to 
defendant  succeeds  in  obtaining  judgment  through  the  operation  of  coits$. 
seet.  2. 

*  The  defendant  or  relator  most  begin,  according  to  whom  the  affirmative  is 
thnmn.  {Reje  ▼.  Yeaiea,  1824,  N.  P.,  1  C.  &  P.  323). 

t  Where,  pending  a  qao  warranto  for  exercising  the  office  of  a  councillor  of  a 
boroogh,  the  7  Will.  4  &  1  Vict.  c.  78  passed,  which  would  have  been  an 
Answer  to  the  information: — Held,  that  the  relator  was  entitled  to  stay  the  pro- 
OKdiogs,  with  costs  down  to  the  passing  of  the  act,  notwithstanding  a  sugges- 
tion bj  the  defendant  that  he  had  a  defence  independently  of  the  act,  Tnot  stat- 
iag  it),  and  was  desirous  of  going  to  trial.  {Reg,  y.  Hooper,  T.  T.  1838,  K.  B., 
9Ad.&E.  680). 

t  The  exemption  of  costs  to  parties  who  discontinued  upon  the  passing  of 
/  WilL  4  &  1  Vict  c.  78,  s.  20,  held  to  be  limited  to  the  case  of  those  discon- 
tinaing  at  the  time  of  the  passing  of  the  act,  and  not  where  the  application  to 
discontinue  was  delayed  untU  after  the  decision  of  the  Court  obtained  in  another 
ease.  (Reg.  r.  Roberte,  M.  T.  1837,  K.  B.,  3  N.  &  P.  592;  S.  C.  7  Ad.  &  E.441). 
And  where  the  election  of  assessor  had  been  held  before  a  party  claiming  to  be 
major,  whose  title  to  the  office  was  bad,  and  a  rule  nisi  for  a  quo  warranto  had 
been  obtained  before  the  passing  of  7  Will.  4  &  1  Vict.  c.  78,  the  defendant 
not  baring  paid  the  costs  up  to  that  time,  the  rule  was  made  absolute;  sect.  29, 
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XII.  RELATIVE  TO  CHANGING  THE  ATTORNEY*. 


XIIL  RELATIVE  TO  SEVERAL  RULES  FOR,  AND  CON- 
SOLIDATION OF, 

Rex  v.  Langhorn,  M.  T.  1833.  K.  B.     2  N.  ^  M.  186. 

After  two  rules       A  RELATOR  had  twice  obtained  rules  nisi  for  informations  in  the 

discharged  for     nature  of  a  quo  warranto,  calling  upon  a  party  to  shew  why  he 

a  quo  warranto  exercised  the  office  of  mayor  of  a  borough,  which  rules  had  been 
a  third  will  not     ,.    ,  ,  ,    •'  ° 

be  granted  on     discharged  upon  cause  shewn— 

the  same  The  Court  would  not  allow  the  same  relator,  on  an  application 

groundf.  against  the  succeeding  mayor,  to  raise  the  same  question  as  to  the 

title  of  the  former  mayor  to  exercise  the  office. 


ila(li»as0t- 


I.  RELATIVE  TO  THE  SHARES  AND  CALLS,  p.  289. 

II.  RELATIVE  TO  THE  CONSTRUCTION  OF  STATUTES 
AND  CONTRACTS,  p.  289. 

III.  RELATIVE   TO  THE  COMPANY'S   LIABILITY  AS 

CARRIERS,  p.  290. 

IV.  RELATIVE  TO  WAYS  CONNECTED  WITH,  p.  290. 
V.  RELATIVE  TO  CONTRACTS  NOT  TO  OPPOSE,  p.  291. 

VI.  RELATIVE  TO  NOTICE  OF  ACTION,  p.  292. 

VII.  RELATIVE  TO  PLEADINGS  CONNECTED  WITH, 
p.  292. 

providing  for  the  discontinuance  of  proceedings  only,  being  conditional  on  pay- 
ment of  costs.  {Rex  T.  JoneSf  M.  T.  1837,  K.  B.,  7  Ad.  &  £.  430;  S.  C.  2  N. 
&  P.  577). 

As  to  costs  before  1  Vict.  c.  78.  see  Re^e  ▼.  M*Keay,  T.  T.  1826,  K.  B.,  5  B. 
&  C.  640;  S.  C.  8  D.  &  R.  293;  Reje  v.  Watlin,  H.  T.  1830,  K.  B.,  I  B.  & 
Ad.  50 ;  Reg.  t.  Dudley,  T.  T.  1839,  B.  C.  7  D.  P.  C.  700. 

*  Where  the  same  attorney  acts  for  the  relator  and  defendant  the  Court  will 
change  the  attorney  for  the  prosecution,  although  there  be  no  collusion,  and 
the  party  is  proceeding  bonA  fide.  (Reg,  y.  Aldereon^  M.  T.  1839,  Q.  B.,  3  P. 
&  D.  1). 

t  And  where  a  previous  application  had  been  discharged  on  the  affidavits  in 
answer,  and  a  second  was  made  on  the  same  grounds,  impeaching  the  former 
opposing  affidavits,  the  Court  discharged  the  rule  without  allowing  the  merits  to 
be  gone  into.  (Rex  v.  Orde,  M.  T.  1838,  Q.  B.,  8  Ad.  &  E.  420,  n.). 

The  Court  has  not  power  to  compel  the  relators  and  defendants  in  several  quo 
warranto  informations  to  submit  to  be  bound  by  the  result  of  one,  although  the 
objection  in  all  is  the  same.  (Reg,  v.  Cozene,  M.  T.  1837,  Q.  B.,  6  D.  P.  C.  3: 
S.  C.  2  N.  &  P.  164). 

i  See  3  &  4  Vict.  c.  92,  regulating  raUways. 
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YUI.  RELATIVE  TO  COSTS  CONNECTED  WITH,  p.  293. 

K.  RELATIVE   TO   MANDAMUS   CONNECTED    WITH, 
p.  294. 


I.  RELATIVE  TO  THE  SHARES  AND  CALLS. 

HiBBLEWHiTs  V.  M<MoRiNE,  H.  T.  1840.  Ex.     SM.^JF.  200. 

In  an  action  for  not  accepting  shares  in  a  railroad  which,  by  the  Where  a  statu* 
eontrm^  were  to  be  transferred  and  paid  for  by  the  Ist  of  March,  ^^  form  of 
or  aoj  intermediate  period,  paying  for  them  at  par  with  all  calls,  the  ^bu^isgWeii 
plaintiff  binding  himself  to  execute  a  legal  transfer  to  the  defendant  it  must  be  in 
on  that  day;  it  appearing  that  the  plaintiff  had  procured  the  trans-  the  form  direct, 
fcr  from  a  third  party,  executed  as  to  the  name  of  the  transferee  in  S?.^^^'**' 
blank,  which  he  tendered  on  the  1st  of  March  to  the  defendant,  and  ^^^^y  of  siuh 
that  caUs  due  before  that  day  had  not  been  paid  as  required  by  the  form  may  be 
local  act  previous  to  any  transfer —  waiyed  by 

The  Court  held,  upon  objection,  1st,  that  the  plaintiff  having  con-  "greement*, 
tnicted  for  a  conveyance  from  him,  it  must  be  intended  to  be  a  con- 
veyance  in  the  statutory  form,  and  upon  the  implied  covenant  of  the 
plaintiff  for  title,  and  that  the  implied  covenant  from  the  third 
party  was  not  the  same  thing;  2ndly,  that  the  objection  upon  the 
local  act  had  been  waived  by  an  agreement  by  the  defendant,  that  the 
plaintiff  should  not  pay  such  instalments;  and,  lastly,  that  the  con- 
veyance required  by  the  act  being  clearly  one  by  deed,  an  instrument 
with  the  name  of  the  vendors  in  blank  at  the  time  of  sealing  and 
delivery  was  void.  

Bradley  v.  Holdsworth,  H.  T.  1838.  Ex.     3  M.  ^  W.  422. 

A  RAILWAY  statute  expressly  declared  that  the  shares  should  be  If  by  the  ita- 

personal  property  to  all  intents  and  purposes.  tnte  the  ihares 

The  Court  held,  that  a  sale  was  not  within  the  Statute  of  Frauds,  ^^^j  proMrtv 

as  of  an  interest  in  land,  and  would  be  good  although  by  verbal  the  Statute  of 

contract,  and  so  even  without  such  clause.  Freuda  does 

not  apply. 

Hase  «.  Waring,  H.  T.  1838.  Ex.    SM.^JF.  362. 
In  this  case—  ^^  mere  entry 

The  Court  said,  to  prove  the  ownership  of  shares  under  the  Great  ^J^J^^b^kfa 
Western  Railway  Act,  (5  &  6  Will.  4,  c.  107),  it  is  not  enough  to  ^^  eWdenoe  of 
shew  that  the  alleged  owner's  name  is  entered  as  vendee  of  the  title. 
shares  in  the  company's  register  book  of  transfers,  (sect.  158). 


II.  RELATIVE  TO  THE  CONSTRUCTION  OF  STATUTES 

AND  CONTRACTSf. 

*  After  verdict  the  Court  will  presume  the  publication  of  the  notice  of  mak- 
tuf  A  call,  as  weU  as  that  the  defendant's  subscription  was  by  deed.  {Great  North 
f^/EmgUmd  BaUway  ▼.  Bidduiph,  £.  T.  1840,  Ex.,  7  M.  &  W.  243). 

t  The  words  *'  recoTering  damages "  do  not  include  damages  which  never 
may  happen.  (Xeev.  Ift/ner,  T.  T.  1837,  Ex.,  2  M.  &  W.  824).   Where  lands, 
YOI*.  V.  XJ 
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III.  RELATIVE  TO  THE  COMPANIES'  LIABILITY  AS 
CARRIERS  *.     See,  also,  tit.  Carrier. 


TV.  RELATIVE  TO  WAYS  CONNECTED  WITH. 

Monmouth  Canat«  Company  v,  Harford,  M.  T.  1834.  Ex. 

1  C,  M.  ^  R.  614;  S.  C.  5  Tyrw.  68. 

The  oocQpier*8  TRESPASS  for  breaking  and  entering  one  close  of  the  plaintiff, 
right  to  cross  a  called  the  railroad,  and  one  other  close  formerly  used  as  a  railroad, 
twenS^VwM  ^^^  damaging  the  soil  of  the  last-mentioned  close.  Plea  alleged, 
most  be  proved.  ^^^^  ^^^  occnpiers  of  the  adjoining  closes  had /or  twentj  years,  of 

right  and  without  interruption,  been  accustomed  to  use  the  privi- 
lege and  easement  of  passing  and  repassing,  and  laying  down  tram- 
roads  across  the  plaintiff's  railroad.  Replication,  traversing  the 
claim  of  right  in  the  language  of  the  plea.  New  assignment  of 
other  and  sufficient  purposes. 

The  Court  held,  upon  the  issue  raised  on  the  pleas  justifying  un- 
der the  twenty  years*  uninterrupted  enjoyment  of  the  right,  that  the 
plaintiff  might  shew,  that  the  defendants  had  from  time  to  time 
applied  for  leave  to  make  the  cross  tram-roads,  and  that  it  was  not 
necessary  for  them  to  reply  specially  such  license  under  the  2  &  3 
Will.  4,  c.  41,  s.  5;  but  that,  if  defendants  had  the  right,  they  must 
prove  it.  

Dand  v.  Kingscote,  H.  T.  1840.  Ex.     6  M.  ^  W.  174. 

Under  a  reser-  CONVEYANCE  of  lands  in  fee-farm,  in  the  manor  of  A.,  reserved 
vation  of  luffi-    all  mines,  with  sufficient  way-leave  and  stay-leave  to  and  from  the 

required  to  be  taken  for  the  purposes  of  a  rsflway,  had  been  taken  after  an  tacpii- 
aition  by  the  sheriff  in  ejectment  by  the  owner: — Held,  Ist,  that  wadtk  inqaiaitioB 
need  not  state  the  compliance  with  CTery  preliminary  required  by  the  act  as  s 
proviso  and  defeazancei  and  that  to  do  away  with  the  effect  of  the  inquisition  the 
non-compliance  ought  to  come  from  the  other  side ;  2ndly,  that  a  power  to  de- 
viate from  the  intended  line  involyed  in  it  the  power  to  make  all  necessary  and 
incidental  cuttings  and  embankments,  reasonable  and  proper  thereto ;  Srdly, 
that  the  plaintiff  could  not  object  that  the  name  of  a  tiiird  party  whose  lands 
were  taken  was  omitted  in  the  reference  book,  and  his  consent  was  sofficient; 
and,  lastly,  that  the  powers  of  taking  such  inquisition  being  under  the  original  act, 
which  had  expired,  but  its  power  being  revived  as  if  re-enacted  in  the  subsequent 
act,  it  was  sufficient,  although  the  payment  of  the  value  found  had  not  been  made 
into  the  bank  until  after  the  expiration  of  the  time  limited  by  the  original  act; 
and  that  the  last  act  gave  effect  to  all  the  proceedings  taken  under  the  first  act 
(Doe  d.  Payne  v.  Bristol  and  Bjeter  Railway,  H.  T.  1840,  Ex.,  6  M.  &  W.  320). 
In  construing  the  contract  the  option  of  time  is  with  the  party  to  do  thefirit 
act.  i^Hare  v.  Waring,  H.  T.  1838,  Ex.,  3  M.  &  W.  362). 

*  A  statute,  creating  a  corporation  for  the  purpose  of  making  a  railway, 
enabled  them  to  carry  passengers  and  goods,  if  Ihey  should  think  lit,  and  also 
provided  that  they  should  not  be  liable  for  loss  or  injury  to  articles  carried  on  the 
railroad  belonging  to  passengers,  except  their  articles  of  clothing  of  certain  weight 
and  dimensions ;  to  a  declaration  against  a  company  as  common  carriers  for  the 
loss  of  a  trunk,  &c.,  they  pleaded  that  the  trunk  was  carried  with  the  plaintiff  as 
a  passenger,  and  that  it  did  not  contain  his  articles  of  clothing.  The  plaintiff 
replied  de  injurift.-^Held,  that  this  was  an  argumentative  traverse,  that  the 
goods  were  delivered  to  the  defendants  as  common  carriers,  and,  therefore,  the 
replication  was  inapplicable.  (Eheli  v.  Gratid  JunctUm  RaUway^  H.  T.  1840, 
£z.i  8  D.  P.  C.  225 ;  S.  C.  5  M.  &  W.  669). 
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said  mines^  with  covenants  for  making  compensation  for  breaking  dent  way-leaye 
ground,  &c.,  in  which  any  pits  should  thereafter  happen  to  be  sunk,  ^  rty-leaye 
&c.;  a  like  conveyance,  &c.>  was  also,  at  the  same  date,  made  of  j^^^  ra^ayg 
lands  in  H.,  an  adjoining  manor.  may  be  in- 

The  Court  hel<l^  that  the  kind  of  way  was  not  confined  to  such  clnded*. 
as  if&e  in  esse  at  the  date  of  the  conveyance,  and  that  a  railway 
over  the  lands  with  fences,  excluding  the  owner  of  the  soil  alto- 
gether, might  be  made,  when  found  to  have  been  properly  designed 
and  constructed,  with  no  unnecessary  ground  taken  nor  injury  done, 
being  for  the  purpose  of  shipment,  when  found  to  be  a  purpose 
reasonably  beneficial  for  the  working  of  the  mines,  but  that  the  ease- 
ments reserved  by  the  deeds  could  be  exercised  only  for  the  work- 
ing  of  the  mines  in  each,  and  that  the  carrying  the  mineral  produce 
of  H.  over  the  railway  land  in  A.  was  a  trespass,  and  unjustifiable; 
held  also,  that,  under  the  reservation  of  the  right  of  sinking  pits, 
was  incident  the  right  to  erect  steam  and  other  engines  for  the 
draining  of  ponds,  and  forHhe  supply  of  water  thereto. 


V.  EELATTVE  TO  CONTRACTS  NOT  TO  OPPOSE. 

EowDEN  (Lord)  v.  Simpson,  T.  T.  1839.  Q.  B.     10  Ad.  f  E. 

793. 

An  agreement  under  seal  between  plaintiff,  a  peer,  and  defend-  A  contract  by  a 
ants,  recited  that  a  company  had  been  formed  for  making  a  railway;  ^"^^i^^f^J"^ 
that  defendants  were  proprietors;  that  a  bill  had  been  introduced  jram  of  money,^ 
into  Parliament,  according  to  which  the  line  would  pass  through  and  that  the  line 
plaintiff's  estate,  and  near  his  mansion,  and  that  he  was  a  dissentient,  should  not  pass 
and  opposed  the  passing  of  the  bUl;  that  defendants  had  proposed  ^JfTj"^"^^'  ^ 
that  if  he  would  withdraw  his  opposition  and  assent  to  the  railway,  ^^' 
they  would  endeavour  to  deviate  the  proposed  liq^,  and  plaintiff 

*  By  the  Hull  and  Selhy  Railway  Act,  (6  Will.  4,  c.  80,  a.  69),  it  is  provided, 
**  That  when  any  part  of  any  carriage,  horse,  or  foot  road,  railway  or  tram-road, 
quay,  wharf,  alope,  or  other  oommimication,  either  pnhiic  or  private,  shall  he 
foimd  neeeasary  to  he  cut  through,  raised,  sunk,  taken,  or  so  much  injured  as  to 
he  impaaaable  or  inconvenient  for  passengers,  cattle,  or  carriages,  or  for  the 
tnnsportiDg,  conve3ring,  landing,  shipping,  or  depositing  of  any  goods  or  mer- 
chandize, the  company  shall,  at  their  own  expense,  before  any  such  road,  quay, 
wharf,  alope,  or  oUier  communication  shall  bd  cut  through,  raised,  sunk,  taken, 
or  injored  aa  aforesaid,  cause  another  good  and  sufficient  road,  quay,  wharf, 
slope,  or  other  communication,  as  the  case  shall  require,  to  be  set  out  and 
made  mgt-j»aMl  thereof,  as  convenient  for  passengers,  &c.,  for  transporting,  &c.  of 
goods  and  merchandize,  as  tiie  said  road,  quay,  wharf,  slope,  or  other  communi- 
cation, so  to  be  cut  through,  raised,  sunk,  taken,  or  injured  as  aforesaid,  or  as 
near  thereto  as  may  be."    The  plaintiflf  had  a  wharf  on  the  river  Humber,  be- 
tireen  which  and  the  low-water  mark  the  defendants  constructed  their  railway  (in 
Uie  line  preacribed  by  the  act  of  Parliament),  thereby  rendering  the  communica- 
tion between  the  wharf  and  the  river  inconvenient  and  dangerous : — Held,  that 
the  plaintiff*a  wharf  was  thereby  injured  within  the  meaning  of  this  section 
(which  was  not  confined  to  an  injury  done  bodily  to  the  wharf  itself) ;  that  he 
was  entitled  to  have  a  new  wharf  constructed  for  him  by  the  defendants,  and  was 
not  botind  to  apply  for  compensation  under  another  section  of  the  act,  which  em- 
powered a  aheriflfs  jury  to  assess  the  sum  payable  for  any  future,  temporary,  or 
perpetoal,  or  recurring  damages,  done  or  sustained  by  reason  of  the  taking  of 
land  for  the  purposes  of  the  act.    {Bell  v.  Hull  and  8elby  Bailway  Company, 
T.  T.  1840,  Ex.,  6  M.  &  W.  699). 

u2 
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agreed  that,  on  condition  of  the  stipulations  in  the  agreement  being 
performed,  he  did  thereby  withdraw  his  opposition,  and  gire  his  as- 
sent; and  defendants  coyenanted  that,  in  case  the  then  bill  should  be 
passed  in  the  then  session,  they  would,  in  six  months  after  it  receiyed 
the  royal  assent,  pay  plaintiff  5000/.  as  compensation  for  the  damage 
which  his  residence  and  estates  would  sustain  from  the  railway 
passing  according  to  the  deyiated  line,  exclnsiye  of,  and  withonl 
prejudice  to  further,  compensation  in  the  eyent  of  the  deyiadng 
line  not  being  ultimately  adopted,  and  without  prejudice  to  such 
further  compensation  for  any  damage,  as  in  the  agreement  after- 
mentioned. 

The  Court  held,  that  the  contract  was  a  fraud  on  the  Legislature. 


VI.  RELATIVE  TO  NOTICE  OF  ACTION*.    See,  also,  tit. 

Action^  Notice  of. 


VII.  RELATIVE  TO  PLEADINGS  CONNECTED  WITH. 

Soxtth-Eabtern  Railway  Company  v,  Hebblewhite,  T.  T. 

1840.  Q.  B.     4P.  ^D.  247. 

In  an  action  for       By  a  railway  act,  a  company  were  allowed,  in  debt  for  calls,  to 

calls,  defendant  declare  generally  that  the  defendant,  being  a  proprietor  of  shares,  was 

to^e'lel^lv '  ^°^®^*^^  *®  *^®  company  in  such  a  sum  as  the  calls  should  amount 

of  themi^^s    ^'  whereby  an  action  had  accrued,  without  setting  forth  the  special 

of  the  directors,  matter;  and  it  was  also  proyided  that  at  the  trial  of  such  an  action 

or  want  of  no-    it  should  only  be  necessary  to  prove  that  the  defendant  at  the  time 

^^mlSf*  ^*  ^^  making  such  calls  was  the  proprietor  of  a  share,  and  that  such 

^       ^'         calls  were  in  fact  made,  and  that  such  notice  was  given  as  directed 

by  the  act,  without  proving  the  appointment  of  the  directors  who 

made  such  calls,  or  any  other  matter  whatsoever.  On  motion  for  leave 

to  plead  several  matters: — 1.  Nunquam  indebitatus;  2.  Thatdefend- 

ant  was  not  a  proprietor;  3.  That  the  shares  were  forfeited;  4.  That 

at  the  meetings  at  which  the  calls  were  made  there  was  not  present 

a  competent  number  of  directors  who  had  paid  up  previous  calls; 

5.  That  no  notice  had  been  given  of  the  calls  (as  required  by  the 

act);   6.  That  no  time  or  place  for  payment  of  the  ciuls  had  been 

appointed  (as  required  by  the  act);  7.  That  the  calls  were  not  made 

for  the  purposes  of  the  undertaking;  8.  That  the  calls  were  not 

made  upon  all  the  shareholders  (as  required  by  the  act);   9.  That 

the  calls  were  not  made  by  competent  persons — 

The  Court  allowed  the  three  first  pleas  only. 

*  Where  the  act  declared  that  no  action  should  be  brought  against  any  person 
for  anything  done  in  pursuance  of  it,  unless  within  twenty-one  days  notioe  was  given 
to  the  intended  defendant: — Held,  to  include  the  company,  and  that  thev  were 
entitled  to  notice  of  an  action  for  obstructing  the  road  which  the  plaintiff  claimed 
to  use.  {Boyd  v.  Croydon  Railway  Company,  T.  T.  1838,  C.  P.,  4  Bing.  N.  S. 
669;  S.  C.  6  D.  P.  C.  721;  S.  C.  4  Scott,  461). 

t  The  London  and  Brighton  RaUway  Act  (1  Vict.  c.  119,  b.  148)  proTided, 
that,  in  an  action  for  calls,  it  shall  be  sufficient  for  the  Company  to  prove  that  the 
defendant  was  a  proprietor  of  shares  at  the  time  of  the  calls  being  made.  The 
Court  refused  to  allow  a  defendant  to  plead,  la  addition  to  a  plea  that  he  wasnol 
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VIII.  RELATIVE  TO  COSTS  CONNECTED  WITH. 

Rex  v.  Gardiner,  H.  T.  1837.  K.  B.     I  N,  ^  P.  308. 

A  COMPENSATION   clause  in  a  railway  act  enacted,  that  the  Under  (enns 

nine  was  to  be  settled  by  a  jarj;  and  that  in  case  the  jury  should  '*ezpenBesof 

"      ■  "       "  "■  ■  Qoning 

andtak- 


give  a  greater  sum  than  had  been  offered  by  the  company,  •*  all  the  wmnnomng 
costs  of  summoning  the  jury,  and  the  expenses  of  witnesses,"  should  |^7yJJIdict " 
be  defrayed  by  the  company;  but  if  the  jury  should  giye  the  same  costs  of  feoi  to 
or  a  less  sum  than  had  been  offered,  one  moiety  of  the  said  costs  and  comuel  and 
expenses  was  to  be  defi'ayed  by  the  party  to  whom  the  lands  be-  *^"*'  ® J  J***""" 


ney 
dnded. 


a  proprietor,  a  plea  that  he  had  ceased  to  be  a  proprietor  before  the  calls  were 
made  by  reason  of  the  non-payment  of  preyious  calls,  and  a  plea  that  he  had  for- 
feited his  shares  after  the  making  of  calls,  and  before  the  commencement  of  the 
action.   (London  and  Brighton  Railway  ▼.  Fairelough,  H.  T.  1840,  C.  P., 
6Bing.  N.  S.  270 ;  S.  C.  8  D.  P.  C.  278).  And,  in  case  for  injnry  to  the  plaintiTs 
•rerersionary  interest,  the  defendants  were  desirous  of  pleading  the  general  issue, 
and  also  pleas  denying  the  plaintiff  to  be  possessed  of  the  reversion,  and  that  the 
person  stated  to  be  tenant  in  the  declaration  was  not  tenant.    The  defendants 
were  a  company  incorporated  by  act  of  Parliament,  which  enabled  them  to  plead 
the  general  issae  and  give  in  eyidence  that  the  act  complained  of  was  done  in  pur- 
soance  of  the  authority  of  that  act.    The  Court  refosed  to  allow  the  other  pleas, 
Ac^gether  with  the  general  issue.  (Fisher  v.  J^arnes  Junction  Railway  Companyt 
T.  T.  1837,  B.  C,  5  D.  P.  C.  773).     So,  in  an  action  for  not  accepting  raUway 
shares  the  Coart  refused  to  allow  the  defendant  to  plead  that  the  contract  was 
/or  goods,  and  that  there  was  no  note  in  writing,  together  with  a  plea  that  it  was 
i  contract  for  an  interest  in  land,  and  no  such  note.    {Sykeg  v.  Reeves,  H.  T. 
1838,  Ex.,  6  D.  P.  C.  384).    And,  in  an  action  for  calls  by  a  railway  company, 
tbe  terms  of  whose  act  requiring  it  to  be  first  proved  that  the  party  was  a  pro- 
prietor, and  due  notice  of  the  calls  having  been  given,  the  Court  refused  leave  to 
the  defendant  to  join  with  pleas  denying  those  facts  others  raising  the  question 
(bat  the  calls  were  made  for  other  than  the  purposes  of  the  act,  and  other  devia- 
tions from  the  line  not  warranted,  and  that  fewer  shares  had  been  allotted  than 
the  act  required,  as  against  the  policy  as  well  as  terms  of  the  act.  {London  and 
Brighton  Railway  v.  Wilson,  M.  T.  1839,  C.  P.,  6  Bing.  N.  S.  135  ;  S.  C.  8  D. 
P.  C.  40). 

By  6  &  7  Win.  4,  c.  121,  s.  49,  the  directors  were  empowered  to  make  the 
eslb  in  manner  therein  mentioned ;  and  to  sue  further,  in  case  of  non-pay- 
ment, by  action  of  debt;  or  otherwise,  in  their  option,  the  proprietors  neglecting 
to  pay  the  same  should  forfeit  all  their  shares  for  the  benefit  of  the  coinpany, 
provided  that  no  advantage  should  be  taken  of  any  such  forfeiture  until  notice 
thereof  given  to  the  proprietor  in  manner  therein  mentioned,  nor  unless  the  same 
■bould  be  declared  to  be  forfeited  at  some  general  or  special  meeting  of  the  com- 
psay  within  six  months  after  such  forfeiture  should  so  happen;  which  declaration 
dionld,  ipso  jore,  be  a  forfeiture  of  the  shares.    To  an  action  of  debt  for  calls, 
the  defendant  pleaded,  that,  by  reason  of  having  neglected  to  pay  calls  on  his 
shares,  they  were,  in  pursuance  of  the  act,  declared  by  the  directors  to  be  for- 
feited, and  the  directors  exercised  and  declared  their  option,  according  to  the  act, 
that  the  same  should  be  forfeited,  and  the  same  then  became  and  were  forfeited,  of 
which  the  defendant  had  due  notice,  and  acquiesced  in  the  forfeiture : — Held,  on 
qjecial  demorrer,  that  the  plea  was  bad  for  not  shewing  that  the  shares  were  de- 
clared to  be  forfeited  at  the  general  or  special  meeting  of  the  company,  according 
to  the  provisions  of  the  act.    {Edinburgh  and  Leith  Railway  Company  v.  Heb' 
blewhaiie,  T.  T.  1840,  Ex.,  6  M.  &  W.  707 ;  S.  C.  8  D.  P.  C.  802). 

To  an  action  of  trespass  for  breaking  the  plaintiff's  dose,  and  haying  a  railroad 
fhereon,  the  defimdant  justified  under  the  reservation  in  certain  deeds.  The  plaintiff 
new  assigfned  to  the  plea,  that  the  trespasses  were  committed  on  other  and  differ- 
ent occasionB,  and  to  a  greater  extent  than  was  necessary,  and  for  other  and  dif- 
ferent pnrpoaea,  and  on  other  parts  of  the  dose;  for  which  there  was  judgment  by 
dc&nh: — Held,  that  on  these  pleadings  the  plaintiff  could  not  dispute  t]^at  some 

ries  of  railroad  was  within  the  reservation,  but  that  the  question  was,  whether 
railroad  was  constructed  in  a  direction  or  in  a  manner  unauthorized  by  the 
mervatioii.  (Band  v.  Kingseote,  H.  T.  1840,  Ex.,  6  M.  &  W.  174). 
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longed,  and  a  subsequent*  clause  enacted  that  the  party  with  whom 
the  company  should  have  any  dispute  should  enter  into  a  bond  to 
pay  his  *'  proportion  of  the  costs  and  expenses  of  summoning  and 
returning  such  jury,  and  taking  such  verdict,  and  of  the  summoning 
and  attendance  of  witnesses,"  in  case  any  part  of  such  costs  should 
fall  upon  him. 

The  Court  held,  that  the  words  "  the  costs  of  taking  such  Tcr- 
diet'*  did  not  mean  the  costs  of  trial,  and  that  the  fees  of  counsel 
and  the  costs  of  the  attorney  respecting  the  preparing  for  and 
attendance  at  the  trial  could  not  be  allowed. 
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I.  BELATIVE  TO  THE  PERSONS  CAPABLE  OF  COMMIT. 

TINGf. 

*  The  Court  rcfaied  a  mandamns  to  a  railway  company  to  compel  them  to 
convey  goods  along  their  rail,  no  clause  in  their  act  of  incorporation  requiring 
them  to  carry  all  goods  offered  for  conveyance,  although  they  had  agreed  frith 
certain  persons  to  carry  their  goods  to  the  exclusion  of  all  others.  A  mandamus 
will  not  he  granted  to  enforce  the  general  law  of  the  land  if  an  action  will  lie, 
although  in  some  cases  it  will  he  granted  even  where  an  indictment  may  be  pre- 
ferred. {Rolnna,  Bx  parte,  H.  T.  1839,  B.  C,  7  D.  P.  C.  566). 

fThe  presumption  of  law  that  an  infant  under  the  age  of  fourteen  is  nnable  to 
oomnrit  a  rape  is  not  affected  by  the  stat  9  Geo.  4.  c.  31,  ss.  16  &  17.  {Bb9 
T.  Groombndge,  1836,  N.  P.,  7  C.  &  P.  582).    Where  the  ptiaoner  under 
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11.  RELATIVE  TO  THE  PERSONS  ON  WHOM  COM- 

MITTED*. 

m.  RELATIVE  TO  WHAT  CONSTITUTES,  AND  CIRCUM- 
STANCES  UNDER  WHICH  IT  WAS  COMMlTTEDf. 

IV.  RELATIVE  TO  THE  INDICTMENT^. 

the  age  of  fourteen  wm  charged  with  carnally  knowing  and  abnaing  a  child  under 
ten  jean: — Held,  that  the  same  rule  applied  as  to  the  case  of  rape,  and  that  he 
could  not  be  convicted,  although  proYed  of  full  puberty;  {Reg.  t.  Jordan,  1839» 
N.  P.,  9  C.  &  P.  118.— S.  P.  Sex  r.  Philip,  1838,  N.  P.,  8  C.  &  P.  736)  ;  but 
may  be  convicted  of  the  assault  under  1  Vict.  c.  85,  a.  11.  {Reg,  y.  BrimiloWf 
2  Moo.  C.  C.  122 ;  S.  C.  9C.  &  P.  366). 

*  Attempting  to  carnally  know  and  abuse  a  girl  between  the  ages  of  ten  and 
twdve  is  not  an  assault  if  the  girl  consents  to  aU  that  is  done,  but  is  a  misde- 
mesBonr.  Hie  person  making  such  an  attempt  with  the  consent  of  the  girl  ia 
not  in<fictable  for  an  assault,  but  is  indictable  for  the  misdemeanour  of  attempt- 
ing to  commit  the  misdemeanour  of  carnally  knowing  and  abusing  her.  {Reg.  t. 
MarHn„  1839,  N.  P.,  9  C.  &  P.  213;  S.  C.  2  Moo.  C.  C.  123).  It  is 
not  an  assault,  as  the  consent  of  the  girl  puts  an  end  to  the  charge  of  assault. 
(Rex  w.  Meredith,  1838,  N.  P.,  8  C.  &  P.  589).  And  the  offence  of  car- 
udly  knowing  and  abusing  a  female  child  under  ten  years  old  is  not  a  felony 
which  includes  an  assault  within  the  stat.  1  Vict.  c.  85,  s.  11,  even  though  it  be 
stated  in  the  indictment  for  the  felony  that  the  prisoner  made  an  assault  on  the 
duld.  {Rejt  ▼.  Banhe,  1838,  N.  P.,  8  C.  &  P.,  574). 

fThe  9  Geo.  4,  c.  31,  s.  18,  enacts,  that  it  shall  not  be  necessary,  upon  the 
trial  for  the  crime  of  rape,  and  of  carnally  abusing  girls  under  the  respective  agea 
of  ten  and  tweWe  years,  to  prove  the  actual  emission  of  aeed,  in  order  to  con- 
stitute  a  carnal  knowledge,  but  that  the  carnal  knowledge  shall  be  deemed  com- 
plete upon  proof  of  penetration  only. 

In  cases  of  rape,  &c.  the  capital  offence  is  completed  if  there  be  penetration, 
although  there  has  been  no  emission,  and  the  prisoner  has  been  interrupted  in 
the  commission  of  the  offence.  {Rex'v,  Cozins,  1834,  N,  P.,  6  C.  &  P.  351). 
And,  where  the  jury  found  that  there  had  been  penetration,  but  no  emission, 
held,  by  the  fifteen  Judges,  that  the  prisoner  had  been  rightly  convicted  of  the  rape. 
(Rex  V.  Coxf,  1832,  N.  P.,  1  Moo.  C.  C.  337 ;  S.  C.  5  C.  &  P.  297,  over- 
ruling Rejp  V.  Rttstellf  2  M.  &  M.  122).  Though  it  is  not  necessary  in  order  to 
complete  the  offence  of  rape  that  the  hymen  should  be  ruptured,  provided  it  is 
clearly  proved  that  there  was  penetration,  yet  where  that  which  is  so  very  near 
to  the  entrance  has  not  been  ruptured,  it  is  very  difficult  to  come  to  the  conclu- 
sion that  there  has  been  penetration  so  as  to  sustain  the  charge.  {RexY.  M*Rue, 
1838,  N.  P.,  8  C.  &  P.  641).  In  a  case  of  rape,  since  the  passing  of  the  stat. 
9  Geo.  4,  c.  31,  s.  18,  the  only  question  for  the  jury  is,  whether  the  private  parts 
of  the  man  did  or  did  not  enter  into  the  person  of  the  woman ;  and  the  reason 
for  the  limitation  to  that  single  inquiry  seems  to  be,  that  it  was  thought  that  the 
law  waa  holding  itself  up  to  contempt  by  having  the  subtle  and  critical  subjects 
of  emission,  &c.  discussed  before  judges  and  juries.  Therefore,  though  it  appear 
from  the  evidence,  beyond  all  posbiblility  of  doubt,  that  the  party  was  disturbed 
immediately  after  penetration,  and  before  the  completion  of  his  purpose,  yet  be  must 
be  found  guilty  of  having  committed  the  complete  offence  of  rape.  (Reg.  v.  Allen, 
18.19,  C.  C.  C,  9  C.  &  P.  31 ;  S.  C.  Reg,  v.  Jordan,  Id.)  But  penetration  with- 
out rupture  of  hymen,  before  stat.  9  Geo.  4,  c.  31,  was  not  sufficient.  (Rex  v. 
Gofnmon,  1832,  N.  P.,  5  C.  &  P.  321 ;  sed  vide  1  East,  P.  C.  438). 

If  a  person  gets  into  the  bed  of  a  married  woman,  and  by  a  fraud  upon  her 
have  a  connection  with  her  by  her  consent,  she  believing  it  to  be  her  husband, 
and  unresisting  because  she  believes  it  to  be  her  husband,  this  is  not  a  rape ;  but 
if  the  person  be  indicted  for  a  rape  he  may  be  found  guilty  of  an  assault  under 
the  sUt.  1  Vict.  c.  85,  s.  11.  {Reg.  v.  Saunders,  1838,  N.  P.,  8  C.  &  P.  265.— 
S.  P.  Reg.  V.  Williams,  1838,  N.  P.,  8  C.  &  P.  286). 

X  Where  two  prisoners  were  charged  in  several  counts  as  principal  and  acces- 
sary in  rape,  and  in  others  as  aiders  to  principals  unknown,  and  a  general  verdict 
a§Binat  one: — Held,  that  the  conviction  on  the  count  charging  &e  prisoner  as 
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V.  RELATIVE  TO  THE  EVIDENCE*. 
VI.  RELATIVE  TO  THE  PROCEEDINGS  AT  THE  TBIALt- 
VIL  RELATIVE  TO  THE  JUDGMENTJ. 


mates. 

See^  also,  tits.  Highway — Poor» 


MiDDLETON  V.  Melton,  M.  T.  1829.  K.  B.     5  If.  f  %.  264. 

A  collector's  A  COLLECTOR  was  in  the  habit  of  collecting  by  a  private  book,  in 

pmate  book  is    which  he  made  ticks  against  the  sums  received — 
cndcncci^amst      rpj^g  Qqu^  held   the  book  admissible  in  an  action  against  his 
"^"^  sureties,  although  the  parties  who  made  the  payments  were  still 

living,  and  might  have  been  called. 


9ClcCt(pt§.     See,  also,  tits.  Forgery — Payment — Stamp. 


principal  was  good  {Rex  t.  Folket,  1832,  1  Moo.  C.  C.  354).  A  count, 
charging  A.  with  a  rape  aa  a  principal  in  the  first  degree,  and  B.  as  P™' 
eipal  in  the  second  degree,  may  be  joined  with  another  count,  charging  6.  as 
principal  in  the  first  degree,  and  A.  as  principal  in  the  second  degree.  (Aer  ▼. 
Gray,  1835,  N.  P.,  7  C.  &  P.  164).  Indictment  for  assanlt,  with  intent 
to  ahuse,  and  also  with  intent  carnally  &c.,  is  divisible.  {Rtx  ▼.  Dawwon^  1819, 
N.  P.,  3  Stark.  62). 

*  Semble,  although  the  9  Greo.  4,  c.31,  s.  18,  dispenses  with  proof  of  emission 
to  constitute  the  crime  of  rape,  it  is  not  tiie  less  essential  that  the  jary  be  satisfied 
from  the  circumstances  that  it  took  place.    (Per  Taunton,  J. — Rex  v.  RmmM, 

1830,  N.  P.,  2  M.  &  M.  122). 

The  criminal  intent  of  the  prisoner  cannot  be  shewn  by  proof  of  former 
attempts;  and  the  jury  must  be  satisfied  that  he  intended  to  complete  the  offence 
at  all  events,  and  notwithstanding  any  resistance.  {Rex  v.  Lloyd,  1836,  N.  P.f 
7  C.  &  P.  318). 

Where  the  offence  was  committed  on  a  child  alleged  under  ten  years,  held, 
that  the  best  evidence  of  the  age  of  the  child  ought  to  be  produced,  and  that  mere 
declarations  of  the  grandmother,  who  might  have  been  called,  the  mother  being 
dead,  were  insufficient.  (IZexv.  Wedge,  1832,  N.  P.,  5C.  &  P.  298). 

t  Counsel  can  only  examine  generally  whether  the  party  made  any  complaint 
of  the  ill-treatment,  leaving  the  particiUars  to  be  asked  upon  cross-examination, 
But,  on  the  trial  of  an  indictment  for  a  rape,  the  prosecutrix  may  be  asked 
whether,  previously  to  the  commission  of  the  alleged  offence,  the  prisoner  has  not 
had  intercourse  with  her  by  her  own  consent  {Rexy,  Martin,  1834,  N.  P., 
6  C.  &  P.  562). 

t  On  an  indictment  containing  two  counts  for  an  assault  witii  intent  to  commit 
a  rape,  and  for  a  common  assault,  the  record  of  the  finding  of  the  jury  was,  that 
the  defendant  was  **  guilty  of  the  said  misdemeanour  and  offence  in  manner  aad 
form,  Ac,"  and  the  Court  adjudged  him,  ''for  the  said  misdemeanonr,"  to  be 
imprisoned,  &c. : — Held,  that  the  finding  of  the  jury  was  in  effect  finding  him 
guilty  of  the  whole  offence  charged,  and  the  term  **  misdemeanour"  being  nomen 
collectivum,  the  judgment  was  warranted  by  the  verdict.   {Rex  v.  Poweit,  H.  T. 

1831,  K.  B.,  2B.  &Ad.  75). 

§  A  paper  signed  by  the  defendant  was  in  the  following  form  : — "  Mr.  H.  (the 
plaintiflT)  has  advanced  me  12/.  on  furniture,  &c.,  delivered  to  him  at  Stratford:'* 
— Held,  that  this  did  not  require  a  stamp.  {Huxley  v.  0* Connor^  M.  T.  1837, 
N.P.,  8  C.  &  P.  204).    So,  a  paper  containing  a  statement  not  offered  in  evidence 
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%eeiita.  Articles  of  the  Peace — Bail-^Replevin — Frauds^  Statute  of. 


I.  RELATIVE  TO  WHAT  IS  A  RECOGNIZANCE,  p.  298. 
II.  RELATIVE  TO  ON  WHOM  BINDING,  p.  298. 

ni.  RELATIVE  TO   WHEN  IT   CAN   BE   ENFORCED, 

p.  298. 

II  a  receipt,  is  admusible  without  a  receipt  stamp.  (Brookes  t,  Davii,  M.T.  1825, 

N.  P.,  2  C.  &  P.  186).    A  receipt  for  £ ,  which  sum,  to^^er  with  £ 

already  receiyed,  is  a  satisfaction  for  aU  my  claims  for  lost  serrioes,  is  not  a  receipt 
in  foil  of  all  demands,  bat  only  of  the  sum  mentioned.  (DibdeH  ▼.  Morrit,  T.  T. 
1825.  N.  P.,  2  C.  &  P.  44). 

*  Am  to  kutband  and  to^eJ] — ^Where  the  charge  of  receiving  stolen  goods  was 
jomt  against  the  husband  and  wife,  and  it  had  not  been  left  to  the  jury  to  say 
whether  she  receiTed  them  in  the  alraence  of  the  husband: — Held,  that  she  could 
Dot  be  properly  convicted,  although  she  had  taken  a  more  active  part  than  he 
Ind.  {Rex  v.  Archer,  1826,  1  Moody,  C.  C.  146). 

h^tmetU.'] — UnderS  Geo.  4,  c.  24,  s.  3,  a  receiver  may  be  indicted  for  felony, 
alChoQgb  the  principal  has  not  been  convicted.  {Rex  v.  Solomon»t  1  Moo.  C.  6. 
292,  overruling  Rex  v.  Gs/e,  Id.  11).  In  an  indictment  for  the  substantive  felony 
of  recei?ing  stolen  goods,  an  allegation  that  the  goods  were  stolen  "  by  a  certain 
cvfl  disposed  person  "  is  good,  without  stating  the  name  of  the  principal  felon  or 
averring  that  he  is  unknown.  {Rex  v.  Jerwe,  1833,  N.  P.,  6  C.  &  P.  156).  Three 
persons  were  charged  with  a  larceny,  and  two  others  as  accessaries,  in  separately 
receiving  portions  of  the  stolen  goods.  The  indictment  also  contained  two  other 
oounti,  one  of  them  charging  each  of  the  receivers  separately  with  a  substantive 
felony  m  separately  receiving  a  portion  of  the  stolen  goods.  The  principals  were 
acquitted: — Held,  that  the  receivers  might  be  convicted  on  the  last  two  counts  of 
the  indictment.  {Reg.  v.  Pulkam,  1840,  N.  P.,  9  C.  &  P.  280).  On  an  indict- 
ment  against  a  receiver  for  a  misdemeanour  under  3  Geo.  4,  c,  24,  s.  3: — Held, 
(per  five  Judges  against  four)  that  the  statute  left  as  misdemeanours  what  before 
the  passing  of  it  were  misdemeanors,  and  that  the  offence  was  not  therefore 
poniahable  as  a  felony.  {Rexr,  Kale,  1824,  1  Moo.  C.  C.  11).  A  person 
waiting  outside  of  a  house  to  receive  goods  which  a  confederate  is  stealing  in 
^  boose,  is  a  principal.  {Rex  v.  Owen,  1825, 1  Moo.  C.  C.  96). 

Evidence,'] — On  an  indictment  against  a  principal  and  receivers,  the  evidence 
being  chiefly  that  of  an  accomplice,  who  was  confirmed  as  to  the  receivers,  but  there 
vaa  no  confirmation  as  against  the  principal  felon: — Held,  that  it  was  insufficient. 
[Rex  V.  WeiU,  1829,  >f.  P.,  1  M.  &  M.  327).  The  possession  of  other 
goods  of  the  prosecutor  which  have  been  stolen  is  admissible  against  a  receiver, 
with  the  view  to  esUblish  the  scienter.  {Rex  v.  Davie,  1833,  N.  P.,  6  C.  &  P. 
177).  A.  liad  agisted  his  horse  with  B.,  who  lived  fourteen  miles  from  him,  and 
in  consequence  of  hearing  of  the  loss  of  it,  he  went  to  the  field  of  B.,  where  it  was 
iM>t  :~Held,  to  be  not  sufficient  proof  of  loss  to  support  an  indictment  for  horse- 
■tealing.  (Rex  v.  Vend,  1833,  N.  P.,  6  C.  &  176). 

Proceedinge  at  the  trial."] — On  an  indictment  against  two  for  stealing  sheep, 
and  two  for  receiving  parts  of  the  sheep  stolen,  the  latter  of  whom  only  called 
witnesses : — Held,  that  the  counsel  for  the  prosecution,  although  entitled  to  the 
general  reply,  was  bound  to  confine  himself  to  tbe  case  of  the  party  calling  wit- 
BesKs,  the  offences  being  separate,  and  the  subject  of  distinct  indictments.  {Reg. 
▼.  Hayee,  1836,  N.  P.,  2  M.  &  Rob.  155). 

Aeqnittal,]  —A  prisoner  charged  with  a  substantive  felony  for  receiving  goods, 
of  which  the  principals  charged  in  the  same  indictment  were  afterwards  acquitted : 
^Held,  that  the  Court  had  no  jurisdiction  to  discharge  the  former,  being  under 
sentence;  the  remedy  was  by  writ  of  error,  or  application  to  the  Secretary  of 
State.  (IZ&rT.  Palmer,  1833,  O.  B.,  6  C.  &  P.  122). 
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RECOGNIZANCE— FF^a^  is. 

IV.  RELATIVE  TO  SUSPENDING  THE  RECOGNIZANCE, 
p.  299. 

V.  RELATIVE  TO  THE  DISCHARGE  OF,  p.  299. 

VI.  RELATIVE  TO  ESTREATING,  p.  299. 

VII.  RELATIVE  TO  THE  DECLARATION  ON,  p.  299. 

VIIL  RELATIVE  TO  SCIRE  FACLA.S  ON,  p.  299. 

IX.  RELATIVE  TO    MITIGATING   THE    PENALTY,   p. 
300. 

X.  RELATI\TE  TO  COSTS,  p.  300. 

XI.  RELATIVE  TO  STAYING  PROCEEDINGS,  p.  300. 

XII.  RELATIVE  TO  THE  POWER  OF  THE   SESSIONS, 

p.  300. 


I.  RELATIVE  TO  WHAT  IS  A  RECOGNIZANCE. 

Rex  v.  Dover  (Mayor  of),  H.  T.   1835.    Ex.      1  C,  M.  ^  U. 

726;  S.  C.  5  Tyrw.  279. 

A  recognizance       A  RECOGNIZANCE  entered  into  hj  a  party  charged  with  a  misde- 
is  nothing  more  meanour  before  the  justices  for  the  town  and  port  of  Dover,  and 

Crown.  The  Court  held,  not  within  the  meaning  of  a  grant  of  Edw.  4  to 

the  corporation,  of  "  all  amerciaments,  issues,  and  penalilesjor/eiiedt 
in  whatsoever  courts  of  his  Majesty  the  barons  and  resiants  should 
happen  to  be  adjudged  to  make  such  fines,  and  to  be  amerced,  and 
forfeit  such  issues,  penalties,  &c.;"  nor  within  a  charter  of  Car.  2, 
establishing  Courts  of  record  within  the  Cinque  Ports,  and  granting 
fines,  amerciaments,  redemptions,  issues  and  forfeitures,  and  other 
profits,  &c.;  a  recognizance,  in  its  proper  sense,  being  nothing 
more  than  a  debt  of  record  to  the  Crown,  defeasible  in  a  particular 
event. 


II.  RELATIVE  TO  ON  WHOM  BINDING  *. 


Recognizance 
cannot  be  en* 


III.  RELATIVE  TO  WHEN  IT  CAN  BE  ENFORCED. 

Rex  v.  Bingham,  H.  T.  1829.  Ex.     3  F.  f  /.  101. 

A.  ENTERED  iuto  a  recognizancc  to  pay  to  the  King  a  certain 
sum,  or  such  sum  as  B.  should  award;  and  afterwards,  by  rule  of 

*  An  infant  may  be  bound  to  appear  and  prosecute  a  criminal  charge.  {WU* 
HofM,  Ex  parity  T.  T.  182'!,  Ex.,  1  M'Clel.  493). 
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Court,  C.  was,  by  consent  of  parties,  snbstitated  as  arbitrator  in  lien  forced  when  the 
of  B.,  and  C.  made  bis  award.  ;«^^  ^l  ^« 

The  Court  held,  that  the  recognizance  was  not  forfeited  by  the  d«ty"  changed, 
non-performance  of  the  award  of  C,  the  nature  of  the  duty  being 
changed. 


IV.  RELATIVE  TO  SUSPENDING  THE  RECOGNIZANCE*, 
V.  RELATIVE  TO  THE  DISCHARGE  OF  f. 
VI.  RELATIVE  TO  ESTREATING  J. 


TIL  RELATIVE  TO  THE  DECLARATION  ON. 

MuNKENBACH  9.  BuCHNELL,   E.  T.   1835.  C.  P.     1  Scott^  569*  The  declaration 

In  an  action  on  recognizance  of  bail  the  plainti£f  alleged,  that  J^Jri^^e 
the  recognizance  was  entered  in  an  action  of  debt.     Upon  nul  tiel  form  of  action, 
record  pleaded,  and  production  of  the  record,  the  action  was  found 
to  be  in  assumpsit,  not  debt. 

The  Court  held  this  to  be  a  fatal  variance;  but,  upon  a  dis- 
tinct motion  being  made  with  that  object,  gave  the  party  leave  to 
amend. 

VIII.  RELATIVE  TO  SCIRE  FACIAS  ON. 

Rbx  r.  Bullock,  E.  T.  1836.  Ex.     1  Tyrw.  ^  G.  998;  S.  C. 

\  M.^JF.  726. 

Sci.  FA.  npon  a  recognizance  for  payment  of  costs,  occasioned  by  The  defendant, 
a  claim  to  goods  seized,  in  case  they  should  be  adjudged  forfeited.       ^^  a  tci.  fa.,  on 

*  Beeognixancea  will  only  be  raspended  from  term  to  term,  though  the  party 
proneating  be  alleged  to  be  in  America.  (Thomas  Ciark,  In  re,  T.  T.  1823, 
Ex..  11  Price,  730). 

The  Conrt  of  Excheqaer  has  jurisdiction  to  respite  process  issued  in  respect  of 
fines,  &c.,  imposed  npon  presentments,  &c.,  when  estreated,  but  will  onlj  do  so 
from  term  to  term,  and  not  further.  (InhabUanU  of  Norwich,  In  re,  1823| 
£x,  11  Price,  766  ;  S.  P.  Bennett,  Ex  parte,  T.  T.  1823,  Ex.,  11  Price,  770). 

t  A  recognizance  refused  to  be  discharged  without  notice  to  the  Attorney- 
General,  although  the  forfeiture  accrued  to  the  city  of  London.  {Morritj  Eof 
parte,  T.  T.  1836,  Ex.,  1  M.  &  W.  510  ;  S.  C.  1  Tyrw.  &  Gr.  805).  And  a 
motion  to  discbarge  a  defendant  from  estreated  recognizances  under  the  4  Geo.  3, 
c.  10,  must  be  preceded  by  a  notice  to  the  solicitor  of  the  Treasury.  {THpton,  Ba 
parte,  M.  T.  1834,  Ex.,  3  D.  P.  C.  177).  And  in  order  to  obtain  a  discharge 
of  a  recognizance,  there  must  be  shewn  a  constat  of  the  proceedings  from  the 
derk  of  the  estreats  office.  {Dunk,  Ex  parte,  T.T.  1831,  Ex.,  2  Tyrw.  500). 

Where  a  defendant  entered  into  a  recognizance  to  appear  to  and  try  an  indict- 
ment  for  peijury  against  her  in  Trinity  term,  and  she  had  appeared  and  pleaded 
to  the  indictment,  but  the  indictment  had  not  been  tried,  the  Court  would  not, 
in  Micbaelmaa  term,  discharge  the  recognizance,  but  ordered  that  it  should  not 
be  put  in  suit  before  the  last  day  of  the  term.  {Rex  v.  Orote,  M.  T.  1834,  Ex., 
3  D.  P.  C.  255). 

t  The  Court  has  no  jurisdiction  o?er  estreats  not  returned  into  it,  but  the 
relief  is  within  that  of  the  quarter  sessions  only,  under  3  Geo.  4,  c.  46,  s.  2. 
(Rex  T.  Thompson,  H.  T.  1832,  Ex.,  3  Tyrw.  53).  And  the  Exchequer  has  no 
authority  to  interfere  where  the  recognizance  has  not  been  estreated.  (Rex  ▼. 
Hankina,  M.  T.  1824,  Ex.,  1  M'CleL  &  Y.  27). 
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A  reoogninnoe,  The  Court  held  to  he  immaterial  for  whose  benefit  the  recogni- 

most  shew  the  zance  was  entered  into;  and  it  was  for  the  defendant  to  shew  the 

fomc^L "  ^'  condition  to  have  been  performed. 


IX.  RELATIVE  TO  MITIGATING  THE  PENALTY. 

Hoofer,  In  re,  M.  T.  1824.  Ex.     1  M*CleL  578. 

Although  ex-  On  motion  to  discharge  the  recognizance  on  an  affidavit  stating 
case  be  not  sof-  that  the  prisoners  had  committed  the  theft  in  the  day-time,  in  a 
f^^t^  "fT®  field  where  they  were  reaping;  that  one  of  them  having  been  very 
maTsuffiM  to  yo^^^^  ^^^  ^^^^  ^^®7  having  been  all  admitted  to  bail,  the  petitioner 
mitigate  penal-  had,  on  consideration,  looked  upon  the  matter,  not  as  an  offence 
tj.  committed  with  a  felonious  intent,  but  as  a  mere  finolic,  and  had 

therefore  not  appeared  to  prosecute.  The  affidavit  further  stated, 
that  the  petitioner  was  not  in  good  circumstances,  and  that  he  had 
paid  the  40/.  only  to  prevent  the  taking  of  his  goods. 

The  Court  were  of  opinion,  that  the  grounds  laid  for  discharging 
the  recognizance  were  wholly  insufficient,  and  refused  the  motion.— 
But,  under  such  circumstances,  they  have  power  to  mitigate  the 
penalty. 


X.  RELATIVE  TO  COSTS  *. 
XL  RELATIVE  TO  STAYING  PROCEEDINGS  f. 


XII.  RELATIVE  TO  THE  POWER  OF  THE  SESSIONS. 

Reg.  v.  Justices  of  West  Riding  of  Yorkshire,  T.  T.  1837* 

K.  B.    2N.^  P.  457. 

A  recognizance  A  PARTY  entered  into  a  recognizance  to  keep  the  peace  before  a 
taken  at  the  tingle  justice,  and  was  subsequently  convicted  of  an  assaalt  before  8 
jr"^"'  ™"?     petty  sessions,  and  paid  a  fine. 

S'c^JiJ^tor  ^  The  Court  held,  that  the  forfeiture  of  the  recognizance  not  haring 
Court.  taken  place  at  the  quarter  sessions,  that  Court  had  no  power  to 

estreat  it,  the  course  being  by  remoyal  into  the  superior  Court,  and 

proceeding  by  sci.  fa.  ^__«_ 

Haynes  v.  Hayton,  T.  T.  1827.  K.  B.     7  B.  ^  C.  293;  ^mb. 

overruling  S.  C,  N.  P.,  2  C.  ^  P.  621 . 

Alter  levy  of  ASSUMPSIT  against  the  sheriff.     By  the  stat.  3  Geo.  4,  c.  46, 

MBonnt  of  for-    n^^  Court  of  Quarter  Sessions  are  empowered  to  discharge  a  forfeited 

*  Where  the  conusor  in  sci.  fa.  racceeds  on  demnrrer,  and  judgment  is  alBnaed 
in  error,  he  is  not  endtled  to  costs  against  the  real  prosecutor.  {Rex  in  aid  of 
Hollii  Y.  Bingham,  H.  T.  1831,  Ex.,  1  Tyrw.  262;  S.  C.  1  C.  &  J.  379). 

t  The  Court  may  stay  proceedings  in  a  forfeited  reoognizance  on  reasonable 
grounds.  (Fredlington,  in  re,  T.  T.  1821,  Ex.,  9  Price,  658). 
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reoognizanoe  in  those  cases  only  where  the  party  had  been  committed  fbiture,  and 
to  gaot  or  has  given  security  to  appear  at  the  sessions;  and,  there-  ^^^  ^^Jl 
fore,  where  a  party  whose  recognizance  had  become  forfeited  for  ,cM?oMhaTeno 
not  appearing  to  an  indictment,  and  against  whom  process  had  power  to  with, 
issued,  paid  to  the  sheriff  the  sum  mentioned  in  the  recognizance  in  draw  the 
order  to  prevent  a  sale  of  his  goods,  and  the  justices  at  sessions  •J^f'""  k  *^ff  tn 
afterwards,  by  an  order,  mitigated  the  recognizance  to  a  small  sum,  ^^^^  it  to  the 
and  directed  the  sheriff  to  discharge  the  residue  from  the  reoogni-  party, 
lanoe — 

The  Court  held,  that  such  order  was  void,  and  that  the  party  was 
not  entitled  to  recover  from  the  sheriff  the  sum  which  the  justices 
had  ordered  to  be  discharged. 


ICU-conbeBancfi'. 


3flecorll  f.     See,  also,  tit.  Ntd  tiel  Record, 


*  A  teomt  in  tail  makes  a  feoiTment,  but  fsoffee  never  entera  nor  obtaina  pos- 
Mwm  of  the  deed  of  feoffment  or  other  mtmimenta,  which  always  remain  in  the 
pnwf  ion  of  the  feoffor.  Feoffor  dies  seised,  and  is  succeeded  by  his  heir-at- 
iiv,  who  snffera  a  recorery  of  the  lands  in  question,  and  enjoys  the  possession 
timnigh  his  lessee  for  forty-six  years: — Held,  upon  ejectment  by  the  devisee  of 
tbe  hrir-at-law  of  the  feoffor,  that  a  deed  of  re-conreyance  from  the  feoffee  to  the 
Mot  may  be  presumed ;  consequently,  that  the  heir  of  the  latter  was  remitted 
to  his  old  estate  tail ;  that  the  recovery  was  valid,  and  the  action  well  brought. 
{Tamp  V.  JoneM,  T.  T.  1833,  C.  P.,  10  Bing.  75). 

t  WhenprQC9€dinf9  art  to  be  entered  on.]— By  Rule  H.  T.  4  Will.  4,  it  is 
^of^atif  **  Thai  the  entry  of  proceedings  on  the  record  for  trial,  or  on  the  judg- 
neDt-roll,  (according  to  the  nature  of  the  case),  shall  be  taken  to  be  and  shall  be 
ia  (set  the  first  entry  of  the  proceedings  in  the  cause,  or  of  any  part  thereof, 
*ipoQ  record;  and  no  fees  shall  be  payable  in  respect  of  any  prior  entry  made,  or 
apposed  to  be  made,  on  any  roll  or  record  whatever.'* 

^^  CotU  of  pra99Hff,  when  allowed.']— By  Rule  H.  T.  4  WUl.  4,  it  is  ordered, 
'"Hiat  the  ezpenae  of  a  witness  called  only  to  prove  the  copy  of  any  judgment, 
*nt,  or  other  public  document  shall  not  be  allowed  in  costs,  unless  the  party 
ciDing  him  ahall,  within  a  reasonable  time  before  the  trial,  have  required  the  ad- 
vene party,  by  notice  in  writing,  and  production  of  such  copy,  to  admit  such 
^opj,  and  nnleiM  such  adverse  party  shall  have  refused  to  make  such  admis- 
uon," 

Ke-ptuting  record.]— By  Rule  H.  T.  4  Will.  4,  it  is  ordered,  <'  That  it  shall 
^  be  necessary  to  re-pass  any  Nisi  Prius  record  which  shall  have  been  once 
P^Med,  and  upon  which  the  fees  of  passing  shall  have  been  paid ;  and  if  it  shall 
^  aeosssary  to  amend  the  day  of  the  teste  and  return  of  the  distringas  or  habeas 
^ofpu,  or  of  the  clause  of  Nisi  Prius,  the  same  may  be  done  by  the  order  of  a 
Judge  obtained  on  an  application  ex  parte. 

Trial  byj] — ^Where  blanks  had  been  left  out  in  the  record  at  the  time  of  pass- 
ing it,  and  afterwards  filled  up  without  an  order  of  the  Judge : — Held,  that  he 
cpold  try  only  in  the  state  it  came  before  him,  and  would  make  no  order  to  re- 
^e  a  party  who  had  so  acted  without  due  authority.  {Tenierden,  L.  C.  J.— 
J>nmmond  t.  Buri,  1831,  N.  P.,  2  M.  &  M.  136). 
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Hetotievs  *♦ 


I.  RELATIVE  TO  THE  THINGS  OF  WHICH  IT  mOHT 
BE  SUFFERED  BEFORE  3  &  4  Will.  4,  c.  74, 
p.  302. 

II.  RELATIVE  TO  THE  ACKNOWLEDGMENT  BEFORE 
THE  3  &  4  Will.  4,  c.  74,  p.  302. 

III.  RELATIVE  TO  THE  TENANT  TO  THE  PRECIPE 

BEFORE  3  &  4  Will.  4,  c.  74,  p.  303. 

IV.  RELATIVE    TO    THE    VOUCHEE    BEFORE   3  &  4 

Will.  4,  c.  74,  p.  303. 

V.  RELATIVE  TO  THE  WARRANT  OF  ATTORNEY 
AND  APPEARANCE  BEFORE  3  &  4  Will.  4, 
c.  74,  p.  303. 

VI.  RELATIVE  TO  THE  DEDIMUS  AND  EXEMPLIFI- 
CATION  BEFORE  3  &  4  Will.  4,  c.  74, 
p.  303. 

VII.  RELATIVE  TO  AMENDMENTS. 

(a)  Before  3  &  4  Will.  4,  c.  74,  p.  303. 

(b)  Since  3  &  4  Will.  4,  c.  74,  p.  303. 

VIII.  RELATIVE  TO   PROCEEDINGS  ABROAD   BEFORE 

3  &  4  Will.  4,  c.  74,  AND  IN  WALES  AND 
CHESTER  UNDER  1  Will.  4,  p.  304. 


I.  RELATIVE  TO  THE  THINGS  OF  WHICH  IT  MIGHT 
BE  SUFFERED  BEFORE  3  &  4  Will.  4,  c.  74t. 

II.  RELATIVE  TO  THE  ACKNOWLEDGMENT  BEFORE 

THE  3  &  4  Will.  4,  c.  74  J. 

*  By  3  Be  4  Will.  4,  c.  74,  recoveries  are  abolished,  and  the  "  assoranoe" 
labstituted  in  lieu  thereof.  An  analysia  of  the  statute  is  ^yen  under  tit.  /fMt 
qfLand,  ante,  Vol.  4,  p.  52.  It  has  been  deemed  expedient  only  to  refer  to  the 
leading  cases  on  the  subject  passed  before  that  statute. 

t  See  Cooke  dem.,  ratet  ten.,  M.  T.  1826,  C.  P.,  4  Bing.  90 ;  Barli^Sj^Mk 
dem.,  Hill  ten.,  H.  T.  1832,  C.  P.,  1  M.  &  Scott,  55 ;  Hind  dem.,  Ramiw 
ten.,  M.  T.  1832,  C.  P.,  1  M.  &  Scott,  515 ;  Doe  d.  Smith  v.  Bird,  M.  T.  1833, 

K.  B.,  2N.&M.679. 

. 

X  Tatien  dem.,  Grey  ten.,  M.  T.  1824,  C.  P.,  2  Bing.  313;  Damee  dem., 
Dttweon  ten.,  H.  T.  1831,  C.  P.,  7  Bing.  149;  Newark  Touch.,  M.  T.  1832, 
C.  P.,  9  Bing.  397 ;  S.  C.  2  M.  &  Soott,  562 ;  S.  C.  1  D.  P.  C.  710. 
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III.  RELATIVE  TO  THE  TENANT  TO  THE   PRAECIPE 

BEFORE  3  &  4  Will.  4,  c.  74*. 

IV.  RELATIVE  TO  THE  VOUCHEE  BEFORE  THE  3  &  4 

Will.  4,  c.  74 f. 

V.  RELATIVE  TO  THE  WARRANT  OF  ATTORNEY 
AND  APPEARANCE  BEFORE  THE  3  &  4  Will.  4, 
c.  74  %. 

VI.  RELATIVE  TO  THE  DEDIMUS  AND  EXEMPLIFI- 
CATION BEFORE  3  &  4  Will.  4,  c.  74  §• 


VIL  RELATIVE  TO  AMENDMENTS. 
(a)  Before  3  &  4  Will.  4,  c.  74  ||. 


(b)  Since  3  &  4  Will.  4,  c.  74. 

TwiSDEN,  In  rey  H.  T.  1837.  C.  P.     4  Bin^.  N.  S.  253. 

On  motion  to  amend  a  recovery—  Amendment 

The  Court  allowed  the  amendment,  by  inserting  "  right  of  free  allowed  by  in- 

warren,"  under  3  &  4  Will.  4,  c.  74,  s.  8,  the  right  having  always  wrting  the 

gone  with  the  property,  and  the  deed  to  lead  the  uses  containing  T^^!^  ^  ^^f^^ 

the  word  hereditaments,  ren^." 

*  BiUterweil desm.,  T\tmerten.,  M.  T.  1824,  C.  P.,  9  Moore,  591. 

t  Lenney  roach.,  T.  T.  1827,  C  P.,  4  Bing.  101 ;  S.  C.  12  Moore,  298; 
Addit  dem.,  2Vorri$  ten.,  E.  T.  1831,  C.  P.,  7  Bing.  455. 

I  WaUeott  vouch.,  H.  T.  1826,  C.  P.,  3  Bing.  423;  Bland  dem.,  Fairbank 
ten.,  H.  T.  1827,  C.  P.,  12  Moore,  65;  HicJtt  dem.,  Dean  ten.,  H.  T.  1827, 
C.  P.,  12  Moore,  295;  Effar  ten.,  H.  T.  1833,  C.  P.,  2  M.  fit  Scott,  777; 
SStiub  dem.,  JeliU  ten.,  H.  T.  1833,  C.  P.,  2  M.  &  Scott,  777. 

iAito  the  dedimw."] — See  Connop  dem.,  AddU  ten.,  1824,  C.  P.,  8  Moore, 
274;  Cttrew  dem..  White  ten.,  T.  T.  1828,  C.  P.,  2  M.  &  P.  558;  Simmotu 
Touch.,  T.  T.  1826,  C.  P.,  11  Moore,  485;  TanbHdge  dem.,  /oyet  ten.,  6 
Bing.  26. 

At  to  the  exemplification,^— See  Lenney  vouch.,  T.  T.  1827,  C.  P.,  12 
Moore,  298  ;  S.  C.  4  Bing.  101. 

i  See  CSkambere  dem.,  Blake  ten.,  1824,  C.  P.,  8  Moore,  586 ;  Oddie  dem., 
^ftfcer  ten.*  E.  T.  1826,  C.  P.,  3  Bing.  446 ;  Rogere  dem..  White  ten.,  M.  T. 
1824,  C.  P.,  9  Moore,  740;  Holmee  dem.,  Seton  ten.,  T.  T.  1825,  C.  P.,  10 
Moore,  585 ;  King  dem.,  Shepherd  ten.,  E.  T.  1825,  C.  P.,  10  Moore,  251 ; 
Perith  dem.,  Banaseletti  ten.,  H.  T.  1827,  C.  P.,  12  Moore,  159;  Hamilton 
dem.,  Parrant  ten.,  M.  T.  1831,  C.  P.,  8  Bing.  10 ;  S.  C.  6  M.  &  P.  45  ;  Smith 
<letD.,  Brodwick  ten.,  10  Moore,  109 ;  Kinderley  dem.,  Graham  ten.,  11  Moore, 
249;  Bameeydem.,  Xeeten.,M.  T.  1830,  C.  P.,  2  M.&  Scott,  371. 

%  Where  the  deed  to  lead  the  uses  is  sufficient  to  cover  all  the  lands  intended 
to  be  passed,  an  application  to  amend  the  recovery,  by  inserting  the  name  of  a 
parish  under  the  3  &  4  Will.  4,  c.  74,  s.  8,  (Fines  and  RecoTeries  Act),  is  un- 
necessary. ( Watkine,  In  re,  M.  T.  1840,  C.  P.,  9  D.  P.  C.  58). 

Application  to  amend  the  warrant  of  attorney,  only  by  transposing  the  names, 
refosed.  {Lamont  vouch.,  H.  T.  1834,  C.  P.,  3  Bing.  N.  S.  297  ;  S.  C.  3  Scott, 
666). 


804  REJOINDER. 


VIII.  RELATIVE  TO  PROCEEDINGS  ABROAD  BEFORE  3  & 
4  Will.  4,  c.  74*,  AND  IN  WALES  AND  CHESTER 
UNDER  1  Will.  4,  c.  3  f. 


iftecobcrgi  former»     See^  ante^  tit.  Judgment  recovered. 


Iftf-entrg.     See  tits.   Covenant— Ilfectment — Landlord  and 

Tenant. 


ICUgfstrs  ^cty  genrralt  for  iHx^%,  IDeatj^s,  anlr  ittanias^ftt* 

See  also  8^4  Vkt.  c.  92. 


IftegtSttg  of  SblfttpS.     See  tit.  Ship  and  Shipping. 


iSeto(ntKtr§.    See  tit.  Plea — and  particular  heads  according 

to  subject-matter. 


*  See  Denn  and  Nichohu  Touchees,  H.  T.  1829,  C.  P.,  3  M.  &  P.  28). 
t  See  1  WUL  4,  c.  3,  s.  5. 

X  The  6  &  7  Will.  4,  c.  86,  s.  20,  makes  it  imperative  on  the  parties  named  to 
give  information  to  enable  the  registrar  to  maiEe  a  registry  of  birth,  upon  hit 
requesting  it  to  be  given,  and  an  indictment  lies  against  the  party  for  refusing, 
althoogh  the  child  may  have  been  already  registered  in  the  pansb  registry.  (Rcy. 
V.  Price,  H.  T.  1840,  Q.  B.,  11  A.  &  E.  727;  S.  C.  3  P.  &  D.  421).  A  regis- 
ter of  baptism  stating  the  time  of  birth  is  not  evidence  as  to  the  latter  fact.  {Rt* 
V.  Clapham,  T.  T.  1829,  N.  P.,  4  C.  &  P.  29). 

§  The  defendant  need  not  rejoin  until  he  has  been  ruled  to  rejoin,  and  rejoinder 
demanded,  unless  he  is  under  terms  to  rejoin  gratis ;  he  must  then  rejoin  with- 
out a  rule.  A  rule  to  rejoin  is  a  four-day  rule,  expiring  ezclasiTe  of  the  day  of 
service,  and  may  be  given  at  any  time  within  sixteen  days  after  term  ;  but  now  in 
all  special  pleadings  where  the  plaintiff  takes  issue  on  the  defendant's  pleading, 
or  traverses  the  same,  or  demurs,  so  that  the  defendant  is  not  let  in  to  ulegeany 
new  matter,  the  plaintiff  may  proceed  without  giving  a  rule  to  rejoin.  (H.  T.  2 
Will.  4).  A  twenty-four  hours'  demand  of  a  rejoinder,  howerer,  is  stUl  neces- 
sary where  the  Rule  H.  T.  2  Will.  4  does  not  apply;  and  being  tinder  terms  to 
rejoin  gratis  does  not  dispense  with  the  demand.  (Seaton  v.  SJkeay,  £•  T.  1835, 
B.  C.  3  D.  P.  C.  637). 

Before  that  Rule  rejoining  gratis  dispensed  not  only  with  role  to  rejoin,  but 
obliged  defendant  to  rejoin  within  twenty-four  hours  after  demand.  (CZarAev. 
Adanu,  T. T.  1832,  Ex.,  2  C.  &  J.  683 ;  S.  C.  3  Tyrw.  755). 

The  Rule  H.  T.  4  Will.  4  orders,  that  in  a  plea,  or  subsequent  pleading,  in* 
tended  to  be  pleaded  in  bar  of  the  whole  action  generally,  it  ahadl  not  be  neces- 
sary to  use  any  allegation  of  actionem  non,  or  to  the  like  effect,  or  any  prayer  of 
judgment ;  nor  shall  it  be  necessary  in  any  replication  or  subsequent  pleadingi 
intended  to  be  pleaded  in  maintenance  of  the  whole  action,  to  use  any  aUegiation 
of  precludi  non,  or  to  the  like  effect,  or  any  prayer  of  judgment ;  and  aU  pleas, 
replications,  and  subsequent  pleadings  pleaded  without  such  formal  parts  as 
aforesaid  shall  be  taken,  unless  otherwise  expressed,  as  pleaded  respectively  in 
bar  of  the  whole  action,  or  in  maintenance  of  the  whole  action.  Provided,  that 
nothing  herein  contained  shall  extend  to  cases  where  an  estoppel  is  pleaded. 
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^tUsmt. 


I.  RELATIVE  TO  THE  STAMP.  305. 
II.  RELATIVE  TO  THE  CONSTRUCTION  OF,  p.  30.5. 
in.  RELATIVE  TO  THE  EFFECT  OF,  p.  306. 
IV.  RELATIVE  TO  THE  PLEA  OF,  p.  306. 

V.  RELATIVE  TO  THE  EVIDENCE,  p.  306. 
VI.  RELATIVE  TO  SETTING  ASIDE,  p-  306. 


I.  RELATIVE  TO  THE  STAMP. 

Spicer  v.  Burgess,  T.  T.  1834.  Ex.     1  C,  M.^R.  129 j  S.  C. 

4  Tyrw.  598. 

A  RELEASE  of  a  witness,  haviDg  been  executed  by  the  defendant,  a  witness's  re- 
was  given  bj  him  to  his  attorney.     During  the  trial,  it  was  al-  lease  must  be 
tered  by  inserting  the  name  of  another  witness  and  changing  the  stamiied. 
terms,  so  as  to  make  it  a  release  of  both  witnesses,  and  was  re-exe- 
cuted by  the  defendant  before  delivery  to  either  witness. 

The  Conrt  held,  that  the  instrument  was  in  fieri  at  the  time  of 
the  second  execution,  and  therefore  that  no  new  stamp  was  necessary. 


II.  RELATIVE  TO  THE  CONSTRUCTION  OF. 

SiMMs  V.  Johnson,  H.  T.  1832.  K.  B.    3  B.  ^  Ad.  175. 

A  DEED  of  release  recited  that  disputes  and  differences  had  The  general 
arisen  between  the  plaintiff  and  one  of  the  defendants,  and  that  words  may  be 
actions  at  law  had  been  brought  by  them  against  each  other,  which  qualified  by  the 
were  then  depending,  and  that  it  was  agreed  between  them,  that,  in  '^^  - 
order  to  put  an  end  thereto,  the  said  defendant  should  pay  to  the 
ssid  plaintiff  150/.,  and  that  each  of  them  should  execute  a  release 
to  the  other.    The  release  by  the  plaintiff  was  general. 

The  Court  held,  1st,  That  it  did  not  extend  to  causes  of  action 
existing  between  the  plaintiff  and  the  defendant  jointly  with  other 
parties;  and,  2ndly,  that  evidence  was  admissible  to  prove  what 
were  the  disputes  existing  at  the  time,  upon  which  the  actions 
referred  to  in  the  recital  were  brought. 

See4M.^  S.  423;  2  B.  ^  B.  38. 

*  Where,  at  the  time  of  an  agreement  of  reference  of  aocoonts  entered  into, 
the  defendant  also  signed  a  cognovit  for  the  arrears  of  an  annuity  on  a  bond,  tl>e 
arbitrator  awarded  mutual  and  general  releases,  which  were  executed: — Held, 
that  the  release  did  not  extend  to  the  bond,  and  that  the  general  words  of  the 
release  might  be  restrained  by  the  recital.  {Upion  ▼.  Upton,  E.  T.  1832,  B.  C, 
1  D.  P.  C.  400). 
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To  set  aside  a 
plea  of  release 
by  parties  not 
joined,  fraud 
must  be  esta- 
blished. 


III.  RELATIVE  TO  THE  EFFECT  OF*. 

IV.  RELATIVE  TO  THE  PLEA  OF. 

Herbkrt  v.  Pigott,  H.  T.  1834.    Ex.     2  C.  ^  M.  384;  S.  G. 

2  2>.  P.  C.  392. 

This  action  was  brought  by  two  out  of  four  executors,  and  tbe 
defendant  pleaded  a  release  by  the  other  two  executors^  giTen  at 
their  own  suggestion^  and  without  his  interference.  It  was  consi* 
dered  that  the  executors  who  had  given  the  release  ought  to  have 
been  co-plamtiffs;  and  Jb»e«  v.  Herbert  (7  Taunt.  421)  was  relied 
on^  which  was,  that  a  plaintiff  who  applies  to  set  aside  a  release, 
given  by  a  plaintiff,  puis  darrein  continuancCi  must  make  out  a  very 
strong  case  of  fraud. 

The  Court  said,  that  no  such  case  was  established  here. 


V.  RELATIVE  TO  THE  EVIDENCEf. 

VI.  RELATIVE  TO  SETTING  ASIDEJ. 

Barker  v.  Richardson,  E.  T.  1827.  Ex.     1  F.  ^  J.  362. 

A  release  ob-         There  were  several  plaintiffs,  and  one  fraudulently  gave  a  release 
^^^^^^'    to  prejudice  the  real  plaintiff,  and  that  release  was  pleaded.    On 

lentlj  from  one         f-    V*.        ^  ai_       i  •  j 

'  motion  to  set  the  plea  aside — 

*  A  release  of  the  principal  appliea  to  the  interest.  (Hording  ▼.  Ambier,  H.  T. 
1838,  Ex.,  3  M.  &  W.  279).  In  an  action  hj  a  landlord  against  a  sheriff  for  re- 
moving, under  an  ezecation,  the  goods  of  his  tenant,  without  aecoring  the  pay- 
ment of  a  year's  rent,  as  reqnir^  by  the  stat.  8  Ann.  c.  14,  the  tenant  was 
called  to  prove  the  rent  dne,  and  objected  to  as  interested,  and  released  by  the 
landlord: — Held,  that  this  release  could  not  be  pleaded  in  bar  of  the  action  puis 
darrein  continuance,  nor  did  it  reduce  the  landlord  to  the  necessi^  of  taking  a 
verdict  against  the  sheriff  for  nominal  damagea  only.  The  stat.  8  Ann.  c.  14, 
8.  1,  appUea  to  goods  in  apartments  being  parcel  of  a  messuage.  {Tkmrgood  f. 
RiehardsoH,  H.  T.  1831,  N.  P.,  4  C.  &  P.  481). 

t  Hie  plaintiff,  an  obligee  in  a  bond,  given  by  two  obligors,  executed  a  release 
to  one,  and  hayiug  brought  an  action  on  the  bond  against  the  defendant,  the  co- 
obligor,  he  pleaded  sudi  release  in  bar;  the  plaintiff  replied  that  the  rdease  was 
given  with  an  undertiddng  on  the  part  of  the  defendant,  that  such  release  diooU 
not  operate  in  his  dischuge;  and  on  demurrer— Held,  that  the  plaintiff  coaM 
not  by  a  parol  averment  vary  the  instrument  under  seal,  which,  being  the  rciesse 
of  an  entire  demand,  would  operate  as  a  release  to  the  defendant.  (JCoekw  v.  JVotA, 
M.T.  1832,  C.  P.,  9  Bing.  341;  S.C.  2  M.  &  Scott,  434.  See  5  Co.  Rep.  26; 
5  B.  &  Aid.  187). 

X  Release  given  in  breach  of  trust  ordered  after  plea  to  be  delivered  up,  and 
plea  set  aside.  (Ifonjitft^  v.  Fo*^  T.  T.  1822,  C.  P.,  7  Moore,  617). 

Where  one  of  several  plaintiffs,  assignees  of  a  bank,  releases  the  cause  of  action, 
and  the  release  is  pleaded,  the  Court  will  set  aside  the  plea,  suspidcm  being  thrown 
on  the  defendant's  conduct  in  the  transaction,  the  co-phdntiffs  indemnifying  the 
plaintiff  who  had  given  the  release  against  costs.  (/oAiwoa  v.  Hbidsworikf  T.  T. 
1835,  B.  C,  4  D.  P.  C.  63).  Where  the  affidavits  in  support  of  die  application 
to  set  aside  a  release,  given  by  a  co-plaintiff,  do  not  clearly  shew  frand,  tbt 
Court  will  not  interfere  summarily  to  set  it  aside.  {Cfrook^.  Stq^Aetu,  H.  T.  1839, 
C.  P.,  5  Bing.  N.  S.  688;  S.  C.  7  Scott,  848).  But  the  Court  will  not  set 
aside  a  plea  of  release  given  by  one  of  several  plaintiffs,  unless  a  dear  case  of 
fraud  is  made  out  between  tbe  releasor  and  the  defendant.    Fraud  upon  the  re- 
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Per  Cur. — ^The  Courts  have  exercised  the  jiirisdiction  sought  of  seraal  plain. 
to  be  enforced  in  this  case  on  several  occasions  since  the  case  of  *^*  ?[j?'Jl**f^ 
Payne  t.  Eoffers,  (1  B.  &  P.  447),  in  which  the  Court  set  aside  a  l^'  ^  "" 
release  given  hj  a  tenant,  in  whose  name  the  landlord  had  instituted 
proceedings  for  an  encroachment  on  his  common.     It  is  dear  that, 
if  two  partners  commence  an  action,  one  may  release  the  suhject- 
matter  of  it;  and  that  if  there  be  no  fraud  to  induce  the  Court  to 
interfere  and  set  aside  that  release,  it  will  be  binding  upon  the  other 
plaintiff,  and  operate  as  a  bar  to  the  action. 


Klemafn&er*.    See  tits.  Revenion—WUl. 


Imor  is  not  a  gtonnd  for  setting  aside  the  plea,  since  that  may  be  replied.  (  Wild 
▼.  WUliamM,  E.  T.  1840,  Ex.,  6  M.  &  W.  490). 

*  Where  a  testator  bequeathed  the  whole  of  his  estate,  real  and  personal,  to  his 
ezecaton,  with  powers  to  receive  rents,  to  mortgage  for  the  purpose  of  paying 
fines,  and  to  inTest  accnmulations  in  new  purchases,  in  trust  that  his  daughter,  until 
twenty-onc,  should  receive,  if  sole  and  unmarried,  an  annuity  of  860/.,  and  upon 
attuning  thirty-one,  if  unmarried,  a  further  annuity  of  40/.,  with  a  proriso  that  the 
trustees  mi^t  apply  any  sums  beyond  for  her  maintenance  and  advantage,  so  long 
ss  she  was  unmarried,  but  not  otherwise,  and  so  as  not  to  exceed  the  annual  rents 
and  profits ;  there  was  a  further  proviso,  that  in  case  his  daughter  should  marry  with- 
out consent  of  the  trustees,  she  should  be  paid  only  an  annuity  for  Ufo  of  50/.,  and 
the  estate  be  held  in  trust  for  her  children  as  tenants  in  common  in  tail,  and  for 
de&alt  cd  smch  issue,  tiien  over  to  the  testator's  sister;  but  if  the  daughter  mar- 
ried with  ccmsent,  then  to  settle  the  estates  upon  the  daughter  and  her  husband 
for  their  joint  lives,  with  remainder  to  the  iraue,  in  such  shares  as  the  trustees 
should  appoint,  or  otherwise  as  in  tiie  will  limited.  The  daughter  married  with 
consent,  bat  died  without  issue: — Held,  (reversing  a  former  decision),  that  the 
remainder  Co  the  sister  failed.  (Totderoy  v.  Colt,  E.  T.  1836,  Ex.,  1  M.  &  W. 
250;  S.  C.  1  Tyrw.  &  6.  324). 

Testator  devised  to  his  daughter  for  life,  remainder  to  her  husband  for  life,  if 
he  should  survive  her,  remainder  to  her  son  J.  in  fee ;  but  in  case  he  should  die  in  his 
(the  testator's)  daughter's  lifetime,  and  she  should  have  no  other  child  living  at  her 
death,  that  then  she  should  give  and  devise  it  as  she  should  think  proper.  The 
daughter  bad  afterwards  another  son,  W.,  and  survived  her  husband.  J.,  the 
eldest  son,  died  shortly  after  the  testator,  in  his  mother's  lifetime,  sfter  which 
die  levied  a  fine  with  proclamations,  and  conveyed  aw^  tiie  premises: — Held, 
that  at  the  death  of  the  testator,  and  until  the  death  of  J.,  the  limitation  to  the 
tesCator'a  daughter  could  avail  only  as  an  executory  devise;  but  that  upon  the 
death  of  J.  it  became  a  contingent  remander,  and  was  destroyed  by  the  fine.  {Doe 
d.  HarrU  v.  Hov/eU,  M.  T.  1829,  K.  B.,  10  B.  &  e.  191).  But  where  devise 
to  N.  and  Mary,  his  wife,  snd  the  survivor  of  them,  for  life,  and  then  to  M.,  their 
danghter,  or,  if  more  children  by  the  said  wife,  equally  between  them,  and,  "  in 
case  they  hanre  no  children,"  to  them  in  hn : — Held,  that  those  words  were  to  be 
oonstmed,  if  they  or  the  survivor  of  them  left  no  such  child  living  when  the  par- 
ticular estate  determined,  and  the  last  remainder  therefore  only  vested  upon  the 
death  of  the  surviviug  parent,  leaving  no  children  of  the  marriage.  (Doe  d.  Ne- 
mm^k  ▼.  KnowUt,  T.  T.  1830,  K.  B.,  1  B.  &  Ad.  325).  A  right  of  entry  as 
trustees  sofficient  to  support  a  contingent  remainder.  (Daviei  v.  Buak,  H.  T. 
1825,  Ex.,  1  M'Cld.  &  Y.  88). 

Where  A.,  the  father,  was  seised  of  one  moiety  of  a  copyhold  for  life,  remainder 
to  bia  dani^ter  B.  in  tail,  remainder  to  A.  in  fee;  B.  being  married,  and  having 
issue  Ave  children,  became  seised  also  of  the  other  moiety  in  fee  on  her  mother's 
death,  who  had  covenanted  to  settle  it  in  the  same  way  as  the  other,  but  had 
died  withoat  doing  so ;  B.  afterwards,  in  pursuance  of  such  covenant,  surrendered 
bar  moiety,  and  thereby  both  moieties  became  settled  in  A.  for  life,  remainder  to 
B.  in  tail,  remainder  to  A.  in  fee ;  and  on  die  same  day  A.  and  B.  surrendered 
the  entirety,  for  the  purposes  of  suffering  a  recovery,  which  was  done,  and  the 
OSes  deedared  to  be  to  A.  fbr  life,  remainaer  to  B.  for  Ufb,  remainder  to  the  heirs 
of  the  Burvivor.     On  the  same  day.  A.,  in  pursuance  of  his  eovenant  in  his 
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308  RENT — Rent-charge. 


lUmBnef 


Iftemobal  of  CattSesf.  See  tits.  Certiarari^Habeas  Carp/us- 

Replemn. 


Utnt 

See,  also,  tit.  Landlord  and  Tenant, 


I.  RELATIVE  TO  RENT-CHARGE,  p.  308. 
II.  RELATIVE  TO  WHO  LIABLE  FOR,  p.  309. 

III.  RELATIVE  TO  WHEN  PAYABLE,  p.  310. 

IV.  RELATIVE  TO  APPORTIONMENT,  p.  310. 

V.  RELATIVE  TO  THE  SATISFACTION  OF,  p.  310. 
VI.  RELATIVE  TO  MORTGAGEE'S  RIGHT,  p.  310. 
VII.  RELATIVE  TO  PLEADINGS  AND  EVIDENCE,  p.  311. 
VIIL  RELATIVE  TO  STAYING  PROCEEDINGS,  p.  311. 


I.  RELATIVE  TO  RENT-CHARGE. 

Saffery  v.  Elgood,  E.  T.  1834.  K.  B.     3  N.  ^  M.  34^;   S.  C. 

1  Ad.^E.  191. 

A  tenant  for  The  defendants  made  cognixance  of  taking  the  goods  by  a  dis- 

life  may  grant      tress  for  arrears  of  a  rent- charge,  granted  by  a  tenant  for  sixty-two 

daughter's  marriage  tettlement,  surrendered  a  moiehr  to  trustees  in  trust  for  the 
hnsband  of  B.  for  life,  remainder  to  B.  for  life,  remamder  to  B.'b  c^ldren  in  tail 
saocessiTely,  remainder  to  the  heirs  of  B.,  with  powers  to  sell,  ezchange,  and  Tary 
the  nseS|  &c.  In  1778,  A.  and  B.  and  her  hnsband  snrrendered  one  moiety  to  L., 
and  the  trustees,  at  the  instance  of  B.  and  her  husband,  surrendered  the  other 
moiety  to  L.  in  fee,  who  ever  since  continued  in  possession.  A.  «lied  in  1802, 
andB.  in  1835,  when  the  lessor  of  plaintiff  claimed  as  heir: — Held,  let.  that  daim- 
tng  the  contingent  remainder  as  heir,  he  might  bring  ejectment  before  admit- 
tance; 2ndly,  that  the  uses  of  the  recovery  in  1778  creating  ancii  contingent 
remainder,  as  being  voluntary,  were  void,  under  27  Elis.  c.  4,  against  a  purchaser 
for  a  valuable  consideration,  the  plain  intention  of  such  consideration  being  to 
make  an  effectual  sale  to  L.  {Doe  v.  Ro\fe,  M.  T.  1838,  K.  B.,  3.  N.  &  P.  698). 

*  Where  a  cause  is  made  a  remanet,  it  is  sufficient  if  the  jury  process  is  re- 
sealed;  and  no  Judge's  order  is  necessary  for  amending  the  day  of  the  teste  and 
return  of  the  distringas.  {WelU  v.  Day,  T.  T.  1838,  Q.  B.,  8  Ad.  &  E.  941). 

t  From  Chester  and  Wales,  see  11  Geo.  4  &  1  Will.  4,  c.  70. 

Bmh  to  declare  on.]— By  Rule  H.  T.  2  Will.  4,  it  is  ordered,  '<  That  where 
a  cause  has  been  removed  from  an  inferior  Court,  the  rule  to  declare  may  be  given 
within  four  days  after  the  end  of  the  term  on  which  the  writ  is  returned.'' 
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jears,  for  three  lives.     Demurrer,  that  the  grant  of  the  rent-charge  a  pcnt-charge 
for  liyes,  by  a  tenant  for  years,  was  void.     This  being  granted  by  a  ^^^  ^^^' 
termor  for  lives,  and  not  for  years  determinable  upon  lives,  is  the 
grant  of  a  greater  estate  than  the  termor  had;  and,  although  it  might 
operate  by  way  of  estoppel  as  against  the  grantor,  or  those  who  are 
privy  in  estate  with  him,  it  will  not  operate  against  strangers. 

Per  Cur, — ^The  grant  is  good  for  the  term  for  which  the  termor 
could  grant  it. 


II.  RELATIVE  TO  WHO  LIABLE  FOR.    * 

Holmes  v.  Love,  T.  T.  1824.  K.  B.     3  B.  ^  C.  242;  S.  C.  5  D. 

^  R.  56. 

In  an  action  for  use  and  occupation,  it  appeared  that  the  tenant  The  troflteea 
ass%ned  all  his  interest  in  the  premises  and  other  effects  to  trustees  under  a  com- 
lor  the  benefit  of  his  creditors,  but  continued  to  reside  and  carry  on  poation  deed, 
tbe  farm;  and  the  deed  contained  a  proviso  that  it  should  be  void  if  ^^ment  of  the 
ill  the  creditors  whose  debts  amounted  to  more  than  5/.  '*  should  premises,  are 
refuse  to  execute  or  otherwise  consent  to  the  deed  within  six  liable  for  the 
months."  ^f^\  Uiough 

The  Court  held,  that,  in  order  to  make  it  void,  it  was  necessary 
to  prove  an  actual  refusal  to  execute  or  assent  to  the  deed,  and  the 
defendants  having,  therefore,  the  legal  interest  vested  in  them, 
they  were  thereby,  for  want  of  such  proofs,  liable  to  the  landlord 
for  use  and  occupation.  


the  debtor  oc- 
cupiei. 


BucKwoRTH  V.  Simpson,  H.  T.  1835.  Ex.     I  C,  M.  ^  R,  834; 

S.  C.  5  Tyrw.  344. 

A.  DEMrsED  to  B.  certain  lands  and  premises  for  one  year  cer-  So  an  executor, 
tain,  and  then  from  year  to  year  so  long  as  the  parties  should  think  ^**®f '*^"  ■^^*' 
proper,  with  power  to  determine  it  on  giving  notice  to  quit;  and  the  \^^  ^*  *  ?" 
lease  contained  various  terms  and  conditions  as  to  the  management  liable,  until  he 
of  the  lands,  and  repairing  the  buildings.    The  lessee  died,  and  his  ends  the  te- 
executors  entered  into  the  occupation  of  the  premises,  and  continued  n^ncy  de  bonis 
to  occupy  and  pay  rent.  propmi. 

The  Coart  held,  that  the  defendants  having,  as  executors,  entered 
and  occupied  the  premises  upon  the  death  of  the  original  lessee,  and 
paid  rent,  and  given  no  notice  to  determine  the  tenancy,  they  were 
by  implication  of  law  bound  by  the  terms  of  the  original  contract, 
and  liable  de  bonis  propriis.     ^__^ 

HoRNiDGs  V.  Wilson,  H.  T.   1840.  Q.  B.     11  Ad.  ^  E.  645; 

S.C.  3P.  4^D.  641. 

In  debt  for  rent  by  the  lessee  of  the  reversion,  against  an  assig-  But  an  admi- 
oee  of  a  term;  plea,  that  he  was  administrator;  that  the  premises  nistrator  is  not 
were  of  less  value  than  the  rent,  and  payment  over  of  all  the  profit  Jj*ble  for  rent 
that  he  received  therefrom ;  and  that  before  any  rent  was  due  he  offered  ^^  no^val^ 
to  surrender :  also  a  plea  of  plene  administravit.  It  appearing  that  the  ^nd  no  assets.  * 
defendant's  testator  had  under-let  the  premises,  but  the  defendant 
had  not  been  able  to  get  in  the  rent,  and  that  the  premises  were  out 
of  repair,  altliough  the  lease  contained  a  covenant  for  repair — 

The  Court  held,  that,  if  the  plea  had  been  proved,  it  would  have 
been  an  answer.  But  that  the  pica  was  not  sufficiently  supported 
to  bar  the  defendant's  liability. 
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III.  RELATIVE  TO  WHEN  PAYABLE. 

Hopkins  v.  Helmere,  T.  T.  1838.  Q.  B.    ZN.^F.  452. 
If  the  fine  By  indenture,  dated  March,  1828,  A.  demised  to  B.»  habendam 

SSu^*^  ^^'  ^'*^™  *^®  ^^^  °^  March,  for  the  term  of  seven  years  thence  ensuing, 
the  infemoe^'  wanting  seren  days,  yielding  yearly  and  eveiy  year  daring  the  said 
that  the  snbte.  term  the  yearly  rent  of  285/.,  by  foar  equal  quarterly  payments,  on 
qnent  rent  is  to  the  25th  of  March,  the  24th  of  June,  &c.,  in  every  year,  commen- 
be  paid  in  the  cing  from  the  said  25th  of  March  then  inst.  There  was  a  covenant 
Bame  way  .  ^  ^^^  ^^  ^^  yearly  sum  on  the  said  days  appointed  for  pay- 
ment. 

The  Court  held,  that  the  lessor  was  entitled  to  recover  the  rent 
for  the  last  quarter  of  the  seventh  year,  though  it  was  not  complete 
until  the  term  had  expired,  the  rent  in  ftct  being  payable  in  advance. 


IV.  RELATIVE  TO  THE  APPORTIONMENT  f. 


V.  RELATIVE  TO  THE  SATISFACTION  OF. 

RoYSTON  V.  Haneey,  M.  T.  1832.  C.  P.    2  M .  f  Scott,  381. 

A  itatement  hj  The  intestate  had  long  lived  with  the  defendant,  and  owed  her 
a  deceaaed,  that  for  five  years'  rent,  and  it  was  proved  that  some  time  before  his 
thom°S^li7i?^  death  he  had  said  that  she  should  have  what  property  he  had  on 
■hall  hare  all  he  ^^®  premises  for  what  he  owed,  and  the  jury  found  a  votliet  for  the 
has,  may  be        defendant. 

construed  into  The  Court  held,  that  there  was  a  sufficient  delivery  if  the  jury 
a£lft  of  the       believed  the  witness  as  to  the  declaration,  and  refused  to  disturb  the 

verdict. 


VI.  RELATIVE  TO  THE  MORTGAGEE'S  RIGHT  TO  J.  See, 

also»  tit  Mortgage, 

*  If,  by  a  writtea  agreement,  A.  agrees  to  let,  and  B.  to  take  a  messuage  from 
S  day  past,  for  a  term  of  ten  years,  "at  and  under  the  rent  of  80/.,"  this  is  an 
agreement  by  B.  to  pay  a  rent  of  80/. ;  and,  therefore,  if  there  be  a  power  of  re- 
entry in  case  of  a  hieach  of  any  of  the  agreements  therein  contained,  A.  has  a 
power  of  re-entry  for  non-payment  of  rent,  although  there  is  no  express  agree- 
ment to  pay  the  rent.  (Doe  d.  Raim  y.  Kneller,  T.  T.  1829,  N.  P.,  4  C.  & 
P.  3). 


t  Where  the  conTersnoe  of  the  rerersion  of  premises  on  lease  released  all  the 
party's  interest— Held,  that  parol  eridenoe  as  to  the  wportionment  of  the  cur- 
rent quarter's  rent  was  inadmissible.  {Fiinn  ▼.  CaloHf  M.  T.  1840,  C.  P.,  1  M. 
&  Or.  589). 

t  A  notice  by  the  assignees  of  a  mortgage  to  the  tenant  in  possession  of  the 
transfer  of  the  mortgage  to  them,  and  requiring  him  to  pay  them  the  future  rents, 
operates  as  a  demise  from  year  to  year,  and  the  assignees  cannot  enter  upon  such 
tenant  without  giring  him  a  regular  notice  to  quit.  (Broips  ▼•  Siortw,  E.  T. 
1840,  C.  P.,  1  M.  &  Gr.  116 ;  S.  C.  1  Scott,  419). 


REPAIRS.  811 


VIL  RELATIVE  TO  PLEADINGS  AND  EVIDENCE. 

Fauwsll  9.  Dickenson,  H.  T.  1827.  K.  B.     6  ^.  ^  C.  251. 

Debt  for  rent.    The  declaration  averred  a  demise  of  "  a  messuage,  A  dedaretion 
land,  and  premises,  with  the  appurtenants."     The  evidence  shewed  ^^  ^^^^  ^p^  * 
a  demise  of  "a  messuage  or  tenement,  stable  and  outbuildings,  with  p^J^f^^roSf 
the  cottage,  garden,  land,  together  with  the  furniture,  utenuls,  and  of  an  agree- 
implements."  ment  for  a  mes- 

Bayley,  B.,  who  tried  the  cause,  held  this  to  be  a  fiital  yarianoe ;  >'!^*  together 
L|.4  With  furniture, 

Per  Cur. — ^The  rent  issues  out  of  the  real  property,  though  other 
things  may  pass  in  the  demise;  there  is  no  variance. 


Curtis  v.  Spilly,  E.  T.  1835.  C.  P.     1  Bin^f.  N.  S.  756. 

In  an  action  of  debt  for  rent  against  defendant,  as  assignee  of  all  So,  an  allega- 
right,  interest,  &c.,  in  the  premises  origmallj  demised;  upon  proof  ^^*  ^l^'ic 
that  defendant  was  assignee  but  of  part,  and  issue  found  accord-  ^^^  ^  '|,  *' 
ingly —  proved,  though 

Tlie  Court  held,  that  the  defendant  was  entitled  to  have  the  ver-  ovljpari  &c. 
diet  entered  for  him.  ^"«  *^- 


Vni.  RELATIVE  TO  STAY  OF  PROCEEDINGS. 

Jones  v.  Winkfibld,  T.  T.  1834.  C.  P.     10  Bing.  308. 

Upon  the  demise  of  premises  and  machinery  at  a  certain  rent,  it  where  rent  is 
was  stipulated  that  the  defendants  might  retain  the  rent,  or  any  part,  to  be  paid,  or  a 
upon  givinir  a  bond  to  pay  it,  with  interest,  at  the  end  of  the  term;   Jj*"?  8^T?*'  "1** 

.JT J  .1°   ir^4  u  •  'J        J        L     J     •  the  bond  M  not 

and  the  rent  bemg  unpaid,  and  no  bond  given —  riTen,  the  Court 

The  Court  held,  that  the  lessor  might  maintain  the  action  for  the  will  not  stay 

arrears,  and  refused  to  stay  proceedings  on  tendering  the  bond.         proceedings. 


See  tits.  Covenant — Landlord  and  Tenant, 


Boyle  v.  Tamlyn,  H.  T.  1827.  K.  B.     6  ^.  ^  C.  329. 

The  owner  of  a  close,  divided  from  an  adjoining  close  by  a  fence.   Between  owners 
endeavoured  to  cast  upon  the  owner  of  that  adjoining  close  the  bur-  ^^  adjoming 
then  of  repairing  the  fence.     This  he  sought  to  do  by  evidence,  that  ^^^j,  ^'  pre- 
the  owners  and  occupiers  of  that  close  had  repaired  the  fence  as  far  gumption  as  to 
back  in  point  of  date  as  living  memory  could  carry  it.     From  this  liability  to  re- 
he  wished  the  jury  to  be  allowed  to  draw  the  presumption  of  a  lia-  P^* 
bihty  to  repair.    But  it  appearing,  that,  about  thirty  years  before, 
both  closes  had  been  the  freehold  of  one  person — 

The  Court  held,  that  the  presumption  could  not  be  allowed; 
because,  even  supposing  that  there  had  been  ancientl/an  obligation 
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in  the  owner  of  one  dose  to  repair  the  fence,  that  obligation  had 
become  merged  in  the  nnity  of  seisin  in  the  two  closes,  and  could 
onlj  be  revived  by  deed,  which,  if  it  really  existed,  ought  to  ha?e 
been  produced  in  evidence. 


Ifttpkatter.      See  particular   heads,  according  to  subject- 
matter. 


Itf^Utiin* 


I.  RELATIVE  TO  WHEN  IT  LIES,  p.  313. 
II.  RELATIVE  TO  WHO  MAY  REPLEVY,  p.  313. 

III.  RELATIVE  TO  THE  TITLE,  p.  313. 

IV.  RELATIVE  TO  THE  BOND,  AND  HEREIN  OF  THE 

SHERIFF  AS  CONNECTED  WITH. 

(a)  Of  thk  bond. 

1.  Formof^  p.  314. 

2.  0/  the  SureHei,  p.  314. 

3.  Breach  of  the  Condition^  p.  315. 

4.  Pleading9  and  Evidence,  p.  315. 

5.  Staying  Proceedings,  p.  316. 

(6)  Of  the  sheriff,  and  liability  and  jurisdic- 
tion OF,  p.  316. 

V.  RELATIVE   TO  REMOVING  THE  CAUSE  OUT  OF 
INFERIOR  COURTS,  p.  317. 

VI.  RELATIVE  TO  THE  PLEADINGS. 
(a)  Declaration,  p.  317. 
(6)  Avowries,  p.  317. 
(c)  Of  the  Pleas,  p.  319. 

VII.  RELATIVE  TO  THE  EVIDENCE,  p.  321. 

VIII.  RELATIVE  TO  THE  JURY,  p.  321. 

IX.  RELATIVE  TO  THE    PROCEEDINGS    AT  TRIAL, 
p.  321. 

X.  RELATIVE  TO  THE  COSTS,  p.  321. 

XL  RELATIVE  TO  THE  JUDGMENT,  p.  322. 
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III.  RELATIVE  TO  AMENDMENTS,  p.  322. 

Xni.  RELATIVE  TO  INQUIRY,  WRIT  OF,  p.  323. 

XIV.  RELATIVE  TO   SETTING  ASIDE    PROCEEDINGS, 
p.  323. 

* 

XV.  RELATIVE  TO  NONSUIT,  p.  323. 
XVI.  RELATIVE  TO  NEW  TRIALS,  p.  323. 
XVn.  RELATIVE  TO  SPECIAL  CASE,  p.  323. 


I.  RELATIVE  TO  WHEN  IT  LIES. 

Sabovrin  9.  Marshall,  £.  T.  1832.  K.  B.    3B.^  Ad.  440. 

By  the  43  Eliz.  c.  2,  giving  the  power  of  leyying  poor-rates  by  Action  of  re- 
distress,  and  the  power  to  replevy  goods  unUiwfully  distrained,  it  pleyin  "Jg  ^ 
must  be  intended  that  the  party  might  replevy  by  any  mode  then  "^!5*L;.«IIL 

L  11  1    ^1       ■  'a    "^     1  •   ^        1      1    />.i      •  •  caac  Of  seixure 

loown  bv  law,  whether  by  wnt  or  plaint,  only  that  the  issue  m  any  ^nder  poor- 
siich  action  should  be  tried  by  a  jury,  and  not  by  wager  of  law.  rate*. 

The  Coort  held,  therefore,  that  replevin  by  plaint  lies  in  case  of 
t  poor-rate,  and  that  the  sheriff  is  bound  to  replevy. 


II.  KELATIVE  TO  WHO  MAY  REPLEVYf. 

III.  RELATIVE  TO  THE  TITLE. 

Cooper  v.  Blundy,  T.  T.  1834.  C.  P.     1  Binff.  N.  S.  45;  S.  C. 

4M.^  Scott,  562. 

In  replevin  it  appeared  that  the  plaintiff  was  admitted  into  pos-  The  payment  of 
session  of  premises  by  the  then  occupier,  who,  as  well  as  his  prede-  rent  ia  an  ad- 
cessor,  paid  rent  to  the  defendant  under  a  distress.  "^t?*^  ^^ 

The  Court  held,  that,  under  such  circumstances,  it  was  not  com-  ^^^^* 
petent  for  the  plaintiff  to  dispute  the  defendant's  title,  though  the 

*  InOeoTffer,  Ckamber$,T.T.  1843,MS.,the  Court  of  Exchequer  held,  that  re- 
plevm  lies  in  aU  cases  where  the  goods  of  a  party  haye  been  wrongfully  taken. 
Bat  it  will  not  lie  where  the  proper  remedy  is  by  appeal  to  the  sessions.  {Mar^ 
9^  ▼.  Pitman,  H.  T.  1833,  C.  P.,  9  Bing.  595;  S.  C.  2  M.  &  Scott,  745). 

t  Where  the  pluntiff  in  replerin,  a  married  woman,  her  husband  liTing  abroad, 
took  the  premises  of  A.,  who  afterwards  sold  them  to  P.,  and  both  claimed  the 
rent  coming  due;  she  paid  to  A.  and  replevied  the  distress  by  P. : — Held,  that 
the  Coort  could  not,  wi&oat  the  defendant's  consent,  amend  the  proceedings  by 
nuerting  the  husband's  name,  unless  the  defendant  would  withdraw  his  plea  and 
avow,  &  plaintiff  being  restrained  from  pleading  her  coverture.  {Bribouke  v. 
Grm,  M.  T.  1836,  K.  B.,  5  Ad.  &  E.  298^. 

t  A.,  wishing  to  take  stables,  desired  B.  to  go  to  the  landlord  and  take  them 
for  him,  it  being  agreed  that  when  taken  A.  should  underlet  one  of  the  stables  to 
B.  by  the  week ;  B.  took  the  stables  of  the  landlord  in  his  own  name,  under  a 
written  agreement,  but  A.  occupied  aU  but  the  one  which  was  underlet  by  A.  to 
B.,  gnd  B.  for  seven!  weeks  paid  A.  the  weddyrent:^Held,  that  in  the  original 
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plaintiff's  predecessors  held  under  a  lease  for  a  certain  temii  to 
which  the  plaintiff  was  a  stranoer;  and  the  defendant  did  not  s^ew 
that  he  was  the  assignee  of  the  reversion,  but,  on  the  oontnffy 
gave  evidence  tending  to  impeach  the  validity  of  the  lease. 


Dancer  o.  Hastings,  M.  T.  1826.  C.  P.    4  Bing.  2. 

although  mere-       A  RECEIVER  appointed  bj  the  Court  of  Chancery  demised  pre- 
ly  to  a  reoeiver.  migcg^  and  described  himself  in  the  lease  as  such  receiver,  reserving 

the  rent  to  himself  or  to  the  future  receiver  or  receivers. 
The  Court  held,  that  he  was  entitled  to  distrain  for  rent,  althou^ 

it  was  not  objected  that  the  legal  estate  was  not  vested  in  him,  bat 

the  party  who  was  entitled  to  the  reversion. 


In  replevin  of 
difltreaa  damage 
feasant  one 


IV.  RELATIVE  TO  THE  BOND,  AND  HEREIN  OF  THE 
SHERIFF  AS  CONNECTED  WITH. 

(a)  Of  the  bond. 

1.  Form  of*. 

m 

2.  Of  the  Suretiea. 

HucKERo.  Gordon,  M.^T.  1832.   Ex.    \  C.  ^  M.  58;   8.0. 

1  Tyrto.  107. 
In  replevin — 
The  Court  held,  that  the  sheriff,  in  replevin  for  damage  feasant, 


raivu  anfficcfff   ^'  ^'^^  bound  to  take  more  than  one  surety,  and  the  oedaratioa 

taking  of  them  B.  was  a  mere  traatee  for  A.,  and  that  it  waa  not  neoeaaary  that 

B.  ahoald  hare  aaaigned  hia  intereat  hj  writing  under  the  3rd  section  of  the  Sta- 
tate  of  Frauds,  and  that  A.  was  therefore  entiUed  to  distrain  on  B.  if  the  weekly 
rent  was  in  arrear.  (Clark  t.  Waierlow,  H.  T.  1838,  N.  P.,  8  C.  &  P.  365 ;  S.  C 
2M.&Rob.87). 

*  The  dedaration  alleged  that  a  plaint  having  been  made  before  one  of  the 
sheriffs  of  the  citj  of  London,  he  granted  replevin,  and  took  and  asaigneda  bond, 
conditioned  in  tlie  nsoal  way,  in  his  own  name  only: — Held,  upon  demurrer,  tiiat 
the  allegation  waa  sufficient,  and  that  one  of  the  two  aheriffii  might  ao  aet  under 
the  Statute  of  Marlbridge  (52  Hen.  3,  c.  21)  and  11  Geo.  2,  e.  19,  s.  53.  (Tftony- 
Mn  ▼.  Farden,  T.  T.  1840,  C.  P.,  8  D.  P.  C.  813 ;  1  Scott,  275 ;  S.  C.  1  M.  & 
6.  537). 

t  Where  parties  tender  themselves  as  obligors  in  a  replevin  bond,  the  aheriff 
ahould  require  evidence  of  their  reputed  credit  and  aolvency,  and  ahoald  not  rest 
satisfied  with  their  own  representation,  even  upon  oath,  (/^ery  ▼•  JSoilerd, 
£.  T.  1836,  K.  B.,  6  N.  &  M.  303;  S.  C.  4  Ad.  &  E.  823). 

TTie  Court  refused  to  stay  proceedings  against  the  aheriff  for  baTing  taken 
insufficient  pledges  in  replevin,  on  the  ground  of  the  replevin  suit  having  been 
referred  without  consent  of  the  sureties.  {Dale  v.  Gordon,  M.  T.  1832,  C.  P., 
2  M.  &  Scott,  532). 

The  sureties  in  a  replevin  bond  are  only  liable  for  the  value  of  the  goods  seised 
and  double  costs;  and  if  that  value  exceeds  the  amount  of  rent  due,  they  will  only 
be  liable  for  the  rent.  {Hunt  v.  Round,  T.  T.  1834,  B.  C,  2  D.  P.  C.  558). 
But  in  case  against  the  sheriff  for  taking  insufficient  sureties  in  replevin : — Held, 
that  he  was  liable  to  the  extent  of  the  penalty  of  the  bond  given  by  them,  and 
not  merely  of  the  value  of  the  goods  distrained.  {Paul  v.  Ooodluek^  M.  T«  1835, 

C.  P.,  2  Bing.  N.  S.  220).  In  an  action  against  the  sheriff  for  taking  fntolBamt 
sureties,  he  is  not  liable  for  an  action  against  sureties  which  failed.  (BoAvr  v.  <?ar- 
rai,  £. T.  1825,  C.  P.,  3Biiig.  56;  see  Evan»r.Brand€r,  2  H.  Bl.  547).  Where 
the  parties  to  a  replevin  suit  agreed  to  refer,  and  that  the  replevin  bond  ahould 
stand  M  *  aecority  for  the  sum  found  to  be  due,  without  the  privity  of  aweCies : 
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for  taking  mtafficient  pledge  muat  allege  a  writ  de  retorno  babendo; 
it  is  not  his  duty  to  restore  the  goods,  but  only  to  take  pledge*  and 
the  plaintiff  ought  to  sue  out  the  de  retorno  habendo;  a  count,  there- 
fore, merely  for  not  restoring  the  goods,  held  bad. 


3.  Breach  of  the  Condition. 

Habbison  r.  Wardlb,  M.  T.  1833.  K.  B.     2  N.  ^  M.  703; 

S.  C.  5  Ad.  ^  E.  146. 

In  an  action  on  a  replevin  bond,  for  not  prosecating  the  suit  Not  ming  due 
with  effect  and  without  delay,  the  pleas  alleged  that  by  the  re.  diligence  is  a 
fiu  lo.  the  sheriff  was  commanded  to  prefix  the  return  day  to  the  ^"^?^  ^^^^ 
plamt,  which  the  sheriff  returned,  amongst  other  things,  that  he  had  ^^  ^  ^^  ' 
done,  but  that  the  plamtiff  did  not  appear.     A  second  plea  stated 
also  that  the  sheriff  had  summoned  the  now  plaintiff  to  appear  in 
the  King^s  Bench  to  proceed  on  the  plaint,  who  did  not  appear. 

The  Court  held,  that  it  was  equally  a  breach  of  the  bond  if  the 
plaintiff  in  replevin  does  not  use  due  diligence  in  prosecuting  the 
suit,  even  although  it  may  appear  that  the  suit  is  determined. 


4.  Pleadings  and  Evideneef. 
Aldridgb  «.  HoopsR,  T.  T.  1833.  C.  P.     10  Bing.  118. 

In  an  action  brought  against  the  surety  in  a  replevin  bond,  on  a  rorety  cannot 
breach  by  the  principal,  plea,  that  the  plaintiff  in  replevin,  and  the  plead  that  mat- 
party  by  whom  the  distress  was  made,  had  referred  the  cause  to  Jl^^^^'h*?*^'^" 
arbitration,  without  his  (the  surety's)  privity  or  knowledge —  ^^^  withoutWa 

The  Court  held,  that  the  statement  of  such  reference  in  a  plea  has  knowledge, 
not  the  effect  of  discharging  the  surety.    Semble,  such  a  statement 
would  have  the  effect  of  discharging  the  surety  in  equity,  or  upon  an 
application  to  the  equitable  jurisdiction  of  the  Court. 

Dunn  v.  Lowe,  E.T.  1827.  C.  P.    4  Bing.  193;  S.  C.  12  Moore, 

407. 

On  a  replevin  bond,  taken  by  the  sheriff  under  the  1 1  Geo.  2,  Not  necessary 

c  19,  s.  23,  the  following  memorandum  was  written:— "W.  G.  J'^^J^  ^^• 

maketh  oath  and  saith,  that  the  goods  and  chattels  mentioned  in  t^t  the  vidua-' 

and  referred  to  by  this  bond  are  of  the  full  value  of  49/.  16«.,  and  tion  should  be 

DO  more,  aooording  to  the  best  of  his,  deponent's,  skill  and  judg-  ascertained  by 

menu"  officers  in 

By  the  Court.— Tlds  question  arises  on  the  23  sect,  of  the  1 1  Geo.  ^^^"8- 
2,  c.  19,  whidi  enacts,  *'  That  officers  having  authority  to  grant 
replevins  shall  take  a  bond  in  double  the  value  of  the  goods  dis- 
tramed,  such  value  to  be  ascertained  by  the  oath  of  one  or  more 
credible  witness  or  witnesses  not  interested  in  the  goods  or  distress." 

— Hdd,  that  they  were  discharged,  having  lost  the  right  to  compel  the  tenant  to 
prosecute  his  suit  speedily,  and  without  delay.  {Archer  y.  Hali,  M.T.  1827,  C.  P., 
4  Bing.  464;  S.  C.  1  M.  &  P.  285;  see  3  Price,  214;  6  Taunt,  379,  7  Id.  97.) 

*  Allowing  two  years  to  elapse  without  taking  any  step  in  the  cause  is  a  breach 
of  the  condition,  (orfbrd  v.  Perreti,  M.  T.  1827,  C.  P.,  4  Bing.  586). 

t  The  assigiiee  of  a  replevin  hond  is  not  obliged  to  sue  in  the  Court  into  which 
the  plaint  has  been  removed  by  re.  fa.  lo.  (WUion  v.  Hartfy,  T.  T.  1839,  Ex., 
7D.P.  C.  461). 
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There  is  nothing  in  the  act  requiring  any  affidavit  in  writing.  The 
writing  here  does  not  amount  to  an  affidavit;  it  is  no  more  than  a 
minute  of  the  fact  of  the  broker  being  awom. 


5.  Staying  Procedings*, 


(b)  Of  the  sheriff,  and  liability  and  jurisdiction  of. 

Harrison  r.  Wardle,  M.  T.  1833.  K.  B.     2  N.  ^  3f.703; 

S.  C.  5  Jd.  ^  E.  146. 
The  defendant         In  replevin — 

is  not  respon-         The  Court  held,  that,  the  writ  of  re.  fa.  lo.  in  effect  containing  a  de- 
aible  for  the       claration  to  summon  the  parties,  the  defendant  was  not  responsible  for 

neglected  to  serve  the  summons. 


Perreau  v.  Beyan,  H.  T.  1826.   K.  B.    5  ^.  ^  C.  284;  S.  C. 

7  D.^B.  709. 

In  action  DECLARATION  stated  that  the  plaintiff  distrained  certain  goods 

againat  aheriff  for  97 L  10«.  rent;  that  the  tenant  made  his  plaint  to  the  defendant, 

Wd^'Sf  *tate  ^^^^  being  sheriff  of  the  county  of  C,  praying  that  the  goods  might 

mentaa to'who"  ^  replevied;  and  thereupon  the  defendimt,  being  sheriff,  took  a 

presided  in  the  replevin  bond  from  the  tenant;  and  after  reciting  that  it  was  the 

ooart  at  the  duty  of  the  defendant,  as  sheriff,  to  take  care  of  the  replevin  bond, 

time  the  plaint  ^jj^  present  declaration  alleged  that  the  tenant  did  not  make  a  return 

irnmaterial"  ^^  ^^®  goods  according  to  the  condition  of  the  writing  obligatory; 

*  ^e  Court  stayed  proceedings  on  a  bond  upon  payment  into  Court  of  the 
value  of  the  goods  ascertained  by  the  Master.  iOingell  ▼.  TumbuU^  M.  T.  1838, 
C.  P.,  3  Bing.  N.  S.  881). 

t  The  third  count,  after  stating  the  plaint  and  its  removal,  and  proceedtngi 
above,  with  the  bond  conditioned  for  the  appearance  of  the  tenant,  and  his  pro- 
secuting his  suit  with  effect,  averred  the  judgment  that  the  tenant  should  take 
nothing  by  his  writ,  but  be  in  mercy  &c.,  with  an  award  of  a  return  of  the  goods, 
that  the  tenant  did  not  make  a  return,  whereby  the  bond  became  forfeited,  and  the 
defendant's  breach  of  duty  in  losing  the  bond,  whereby  plaintiff  waa  daimnified; 
and  it  was  objected  at  the  trial,  first,  that  the  action  was  not  maintainable,  as  tbe 
replevin  bond  could  not  have  been  enforced  upon  the  judgment  for  want  of 
a  writ  de  retomo  habendo  being  awarded,  and  return  of  dongata  thereon ;  and, 
secondly,  that  the  avowant,  having  elected  to  proceed  under  17  Car.  2,  c  7«  was 
confined  to  hia  execution  under  that  statute: — Held,  that  the  not  having  prose- 
cuted the  suit  with  success  was  a  breach  within  the  meaning  of  the  words  '*  pro- 
secuting with  effect,"  and  the  plaintiff  would  have  been  entitled  to  recover  in 
respect  thereof,  if  the  bond  had  been  assigned  without  any  writ  de  retomo  habeodo 
having  been  issued,  although  a  breach  in  that  respect  had  not  been  formidly  assigned; 
— Held,  also,  that  although  it  appeared  that  the  jury  had  proceeded  to  inquire  into 
the  arrears  and  value  of  the  distress  according  to  the  1 7  Car.  2,  end  there  had  been  a 
ju<^fment  according  thereto,  as  well  as  the  common-law  judigment ;  yet,  that  the 
plaintiff,  having  elected  to  proceed  under  that  statute,  was  not  confined  to  his 
execution  under  it,  but  might  also  have  proceeded  against  the  sheriff  for  the 
damage  occasioned  by  his  negligence  in  losing  it.  (Perreem  v.  Bewm,  H.  T.  1826, 
K.  B.,  5  B.  &  C.  284 ;  S.  C.  7  D.  &  R.  709).  in  an  action  against  the  sheriff  for 
taking  insufficient  sureties  in  replevin,  if  tiie  sheriff  has  assigned  the  replevin 
bond  to  the  plaintiff,  it  ia  unnecessary  to  prove  the  execution  of  the  snreties, 
though  averred  in  the  declaration.  {BamtMY.  Lucat,  T.T.  1825,  N.  P.,  1  R.  & 
M.  264).  In  actiona  for  taking  insufficient  sureties,  the  question  for  tbe  jury  is, 
whether  the  | officer  had  conducted  himself  with  proper  caution.  {Stittan  v. 
JVaiie,  T.  T.  1822,  C.  P.,  7  Moore,  27;  see  5  Taunt  225).     Wheie  a  lord  of  a 
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bat  therein  made  default,  whereby  the  bond  became  forfeited. 
Breach,  that  the  defendant  lost  the  bond,  whereby  the  plaintiff  was 
damnified.  At  the  trial,  it  appeared,  that  in  December  1822,  when 
the  replevin  bond  was  taken^  the  defendant  was  sheriff  of  the  county 
of  C,  but  that  at  the  time  when  the  plaint  was  removed  out  of  the 
coontj  court,  he  had  ceased  to  be  sheriff: — Held,  that  this  was  no 
Tarianoe,  the  substance  of  the  allegation  being,  that  the  plaint  was 
removed  out  of  the  county  court  in  which  it  was  levied;  and  that 
had  been  proved  by  the  record  of  the  judgment  in  the  replevin 
suit:— Held  also,  that  although  the  plaintiff  had  elected  to  proceed 
under  the  stat.  17  Car.  2,  c.  7,  still  he  was  not  confined  to  his  exe- 
cution under  that  statute,  but  might  also  proceed  against  the  sure- 
ties upon  the  replevin  bond,  or  against  the  sheriff  for  his  negligence 
in  the  loss  of  it. 


V,  RELATIVE    TO   REMOVING   THE    CAUSE    OUT    OF 

INFERIOR  COURTS. 

Edwards  v.  Bowkn,  H.  T.  1826.  Q.  B.     b  B.  ^  C.  206. 

On  a  rule  to  quash  a  writ  of  certiorari  and  return,  whereby  a  A  plaint  in  a 
phunt  in  replevin  had  been  removed  into  this  Court  from  the  county  ^«nty.court  m 

,      *  ^  1  /*.•••  •         t    X  «     T    Wales  18  not 

conrt  of  Carmarthen,  upon  an  affidavit  statmg  that  no  cause  had  removable  by 
been  shewn  to  the  Court  for  the  issuing  of  such  writ —  certiorari*. 

Per  Cur, — The  proper  course  would  have  been  to  remove  the 
plaint  by  re.  fa.  lo.  intu  the  Court  of  Great  Sessions,  and  then  upon 
saificient  grounds  the  certiorari  would  issue  to  remove  it  thence  into 
this  Court. 


VI.  RELATIVE  TO  THE  PLEADINGS. 

(a)  DECLARATIONf . 

(b)  Avowries^. 

manor  had  a  prescriptive  right  to  grant  replevins  in  the  manor,  held  that  the 
iheriff  could  not  replevy  within  it,  Uie  lord  not  having  made  default,  or  refused 
to  act.  (JTotmMy  T.  Dawtan,  T.T.  1837,  K.  B.,  1  N.  &  P.  763). 

*  In  a  sheriiTfl  return  to  a  writ  of  re.  fa.  lo.,  he  must  state  positively  whether 
any  plaint  ia  pending  or  not,  and  must  not  return  the  proceedings  which  have 
taken  place  before  him  in  his  court,  leaving  it  to  the  Court  to  determine  the 
question,  whether  the  plaint  is  binding  or  not.  {Wrij^hi  r.  Lewis,  E.T.  1840, 
B.  C,  8  D.  P.  C.  514).  If  a  writ  of  pone  per  vadios  is  made  returnable  in  va- 
otion,  instead  of  term,  although  by  mistake,  the  Court  will  set  it  aside.  (Wright 
V.  Lewu,  M.  T.  1840,  Q.  B  ,  9  D.  P.  C.  183). 

t  Although,  where  the  plaintiff  in  replevin  omits  to  name  the  particular  place 
in  the  dedaratioo,  the  defect  may  be  cured  by  verdict,  or  pleading  over ;  yet, 
vbere  the  declaration  alleged  the  taking  to  be  in  the  parish  of  &c.  "  in  a  certain 
dose  there,"  held  bad  on  special  demurrer,  but  leave  given  to  amend;  when  the 
doae  has  no  name  it  should  be  described  by  abuttals,  or  as  in  the  occupation  of 
&e.  {Paiien  y.  Brodlep,  E.  T.  1828,  C.  P.,  2  M.  &  P.  78). 

t  By  Rule  H.  T.  4  Will.  4,  pleas,  avowries,  and  cognisances,  founded  on  one 
>nd  the  same  principal  matter,  but  varied  in  statement,  description,  or  drcnm- 
dances  only,  (and  pleas  in  bar  in  replevin  are  within  the  Rule),  are  not  to  be 
Allowed.  An  avowry  for  taking  cattle  damage  feasant  in  the  locus,  the  soil  of 
A.,  and  another  laying  it  as  the  soil  of  B. : — Held  allowable  under  Reg.  Gen. 
H.  T.  4  WiU.  4.  {Bvan9  v.  Lue<u,  T.  T.  1838,  Q.  B.,  3N.  &P.  464). 
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The  avowry 
must  state  that 
the  defendant 
was  seised  of 
the  lands  &c. 
under  21  Hen. 
S,  or  should 
shew  a  ptiwitj 
under  11  Geo. 
2  between  dis- 
trainer and  the 
tenant*. 


Banks  v.  Angell,  H.  T.  1838.  Q.  B.    3  N.  ^  P,  94. 

Defendant  avowed  in  repleTin,  because  a  certain  person,  to  him 
unknown  at  the  time,  when  &c.,  held  and  enjoyed  the  lands  as 
tenant  to  him  and  by  yirtue  of  a  demise  theretofore,  made  by  J.  A. 
to  W.  W.  for  a  term  of  years,  which  term  had  vested  in  the  said 
person  unknown,  and  because  the  rent  was  in  arrear  the  defendant 
distrained. 

Per  Cur. — It  appears  to  us  that  this  avowry  cannot  be  sustained. 
It  is  not  according  to  the  21  Hen.  8,  c.  19,  because  it  is  not  stated 
to  have  been  within  the  fee  or  seignory  of  the  avowant,  norholdenof 
him.  Neither  is  it  according  to  the  11  Geo.  2,  c.  19,  s.  22.  So 
far  from  stating  generally  that  the  defendant  had  demised  to  the 
plaintiff,  it  states  that  some  one  else  had  demised  to  some  person 
unknown.  ^__ 

Smith  v.  Walton,  H.  T.  1832.  C.  P.     8  Bin^.  235;  S.  C.  6  M. 

^  Scott,  380. 

Avowry,  de-  AcTiON  of  replevin  for  goods.    Avowry  and  cognizance,  that 

sorihing  rent  as  Smith  occupied  the  house,  in  which  &c.,  for  a  year  and  a  half  next 
mM*'ni!Mtbc'  ^^^^  ^^^  ending  at  Martinmas,  1830,  to  wit,  on  the  23rd  of  No- 
taken  as  mean-  '^^^iber,  1830,  as  tenant  thereof  to  Walton,  under  and  by  virtue  of 
ing  new  Mar-  a  certain  demise  thereof  to  him  made,  at  and  under  the  yearly  rent 
tinmas.  of  3^.  10«.,  payable  half-yearly,  that  is  to  say,  at  Whitsuntide  and 

Martinmas  in  every  year,  &c.,  &c.,  because  &c. 

The  Court  held,  that,  where  a  party  pleads  upon  a  record  a  taking 
from  Martinmas,  he  cannot  shew  by  extrinsic  evidence  that  he 
meant  Martinmas  old  style;  and  subsequent  words,  to  wit,  "the 
23rd  of  November,"  will  not  be  construed  as  explaining  that  Mar- 
tinmas old  style  was  intended. 


An  avowry  JnS' 
Ufying  the 
taking  for  rent 
due  of  foar 
closes,  is  sup- 
ported by  evi- 
dence of  a  de- 
mise of  sU 
closes. 


Hargrave  v.  Sherwin,  M.  T.  1826.  K.  B.     6  B.  f  C.  34. 

In  replevin  for  taking  plaintiff's  com  in  four  closes;  avowry  for 
rent  arrear,  stating  that  plaintiff  held  the  closes,  in  which  &c.,  stand 
under  a  certain  yearly  rent;  plea  in  bar,  non  tenuit  mode  et  forma. 
It  appeared  in  evidence,  that  the  tenant  held  the  four  closes  men- 
tioned in  the  declaration,  and  two  others  also,  at  the  rent  mentioned 
in  the  avowry. 

Per  Cur. — Each  part  of  the  land  is  liable  to  the  whole  rent,  the 
defendants  might,  therefore,  properlv  say,  that  the  closes  in  which 
the  distress  was  taken  were  held  under  the  whole  rent  payable  for 
the  six  closes. 


*  In  replevin  against  the  assignee  of  the  reversbn  of  part  of  the  prenuses  in 
respect  of  which  the  rent  accrued : — Held,  that  the  defendant  may  stow  generally . 
and,  stating  the  special  facts,  leave  the  apportionment  of  the  rent  to  the  jury,  or 
may  avow  generally  under  the  statute ;  and  the  Court  may  amend  b  j  anbatitnting  an 
avowry  at  common  law,  or  by  altering  the  rent  avowed  for  according  to  the  fiict. 
(Robertt  v.  SwU,  T.  T.  1840,  C.  P.,  1  M.  &  6.  577).  It  suffices  if  it  can  be 
collected  from  the  avowry,  that  the  rent  was  due  from  the  plaintiff  to  the  avow- 
ant,  although  not  expressly  alleged.  (Jamti  v.  Colqukoun,  H.  T.  1831,  C.  P., 
7  Bing.  265 ;  S.  C.  5  M.  &  P.  63). 
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Pbilpott  o.  Dobbinson,  M.  T.  1829.  C.  P.     6  Bing.  104;  8.  C. 

3  J*f  .  ^  P.  320. 

An  ayowTj  was  for  rent  due  for  plaintiff  as  tenant  of  premises  at  a  But  a  party 

yearly  rent  of  £ ,  bat  it  appeared  that  the  defendant  was  enti-  entitled  to  only 

tied  to  two-thirds  only  as  tenant  in  common  with  a  party  who  had  ^'^o-*^" 

...   J  .  .     .x:  A     V  r      J  cannot  avow  as 

omitted  to  execute  the  conveyance  to  him.  owner  of  the 

The  Court  held,  that  such  avowry  was  not  supported;  although  whole. 

the  landlord,  since  the  statute,  may  avow  generally,  he  must  allege 

truly,  and  prove  his  title  to  the  rent  as  alleged. 


Staniford  v.  Sinclair,  T.  T.  1824.  C.  P.    2  Bing.  193. 

An  avowry  by  the  defendants  as  executors  of  T.  F.,  that  the  Executors  may 
plaintiff  for  all  the  time  during  which  the  rent  was  accruing  due,  ^^ow  for  rent 
and  from  thence  until  and  at  the  time  when  &c.,  and  until  and  at  ^^  '?i,^''^'d 
the  death  of  T.  P.,  held  the  place  in  which  &c.,  as  tenant  to  T.  P.  ^i,  q,^  ^^ 
in  his  lifetime,  nnder  a  demise  made  to  him,  at  a  yearly  rent,  paya-  leging  a  con- 
ble  quarterly,  and  because  two  years'  rent  due  from  the  plaintiff  to  tinuance  of  the 
T.  F.  in  his  lifetime  remained  unpaid  to  him  or  his  executors,  and  ^'^'i^* 
because  the  plaintiff  remained  in  possession  of  the  place  in  which 
&c.,  from  the  death  of  T.  F.  till  the  time  when  &c.,  the  defendants, 
as  executors  of  T.  P.,  well  avowed  the  taking  &c.    On  demur* 
rcr — 

The  Court  held,  that  such  avowry  was  sufficient,  and  might  be 
sapportedi 


(c)  Of  thb  pleas.  See  ante,  p.  317>  n. 

Evans  v.  Euliott,  T.  T.  1836.   K.  B.     ^  N.  %  M.  606;  S.  C. 

bAcL^E.  142. 

Thk  plaintiff  declared  in  replevin  for  taking  and  distraining  cattle.  Plea  of  tender 

and  the  defendant  avowed  for  rent  in  arrear.     Plea  in  bar,  that,  of  rent  and 

after  the  taking,  and  before  unpounding,  the  plamtiff  tendered  the  ^^^^ 

rent  and  costs  of  distress.  mpoun  ng 


Ibe  Court  held  the  plea  good  on  special  demurrer. 


good. 


Pascos  v.  Pascoe,  T.  T.  1837.  C.  P.    3  Bing.  N.  S.  898. 

In  replevin,  the  defendant  avowed  as  for  rent-service  at  common  So,  plea  that 
law.    In  his  plea  in  bar,  the  plaintiff  alleged  that  the  defendant  de-  avowant  had  no 
mised  and  transferred  the  premises  to  the  plaintiff  for  all  the  re-  interest  in  re- 
adue  and  remainder  of  his  estate  and  interest  therein,  and  that  the  ^^"^^^  ***°"' 
defendant  had  not  any  reversionary  estate  or  interest  in  the  same. 
In  his  replication  to  the  plea  in  bar,  the  defendant  alleeed  that  a 
veferenoe  of  all  matters  in  dispute  had  taken  place,  and  that  the 
ttbitrator  had  decided  in  his  award  that  the  defendant  should  have 
authority  to  distrain. 

The  Court  held,  that  the  plea  in  bar  to  the  avowry,  admitting  a 
demise,  but  setting  up  an  assignment,  was  not  incongruous. 


820  REPLEVIN-^O/  the  Pleadings. 

Johnson  ©.  Jones,  H.  T.  1839.  Q.  B.     1  P.  ^  B.  651;  S.  C. 

9  Ad.  f  E.  809. 

So,  a  gpecial  The  plea  to  an  avowry  of  a  distress  for  rent  shewed  that  the 

plea,  "^^^S      defendant  became  tenant  to  the  party  who  was  mortgagor  in  posses- 

mor^igee,  is      ^^^°'  ^^^  ^^^^  ^^  ^^^  P^^^  ^^^  ^^°^  ^  ^^  mortgagee  upon  threats 

good.       '         of  compelling  payment  by  law. 

The  Court  held  the  plea  good  as  a  plea  of  payment,  notwith- 
standing the  statement  of  the  circumstances  shewing  the  liability, 
and  that  it  did  not  amount  to  a  plea  of  nil  habuit  in  tenementis. 


Jones  v.  Powell,  T.  T.  1826.  K.  B.     b  B.  ^  C.  647;  8.  C. 

8  2).  ^i2.  416. 

Bat,  to  avowry  In  replevin  to  an  avowry  for  rent  in  arrear,  the  ovmer  pleaded 
for  taking  cattle  that  the  cattle  had  not  been  levant  and  coudiant  on  the  premises. 

thLt'^lVwere     On  demurrer— 

not  levwt  and  '^^^  Court  held  the  plea  to  be  ill,  because  it  might^be  that  they  were 
couchant,  is  on  the  premises,  either  through  his  own  neglect,  or  with  his  oon- 
^^-  sent.     Either  of  those  drcumstanoes  would  have  rendered  them 

liable;  and  that  therefore  should  have  been  negatived. 


Davis  p.  Gyde,  H.  T.  1835.  K.  B.     2  Ad.  ^  E.  623. 

So,  the  accept-        In  replevin  for  rent,  a  plea  as  to  part,  alleging  that  a  note  had 
?"**S^"?*®     been  given,  payable  at  a  time  which  had  not  expired,  but  not  al- 
cannotbeplead-  l^g^^  ^o  ^^^^  heen  accepted  in  satisfaction,  nor  that  by  any  agree- 
ed  in  bar  of        ment  or  circumstance  the  right  of  distraining  had  been  suspended, 
avowryforrent.       The  Court  held  this  insufficient.     The  demand  for  rent  ranks 

with  a  specialty  debt,  and  is  not  extinguished  by  a  note,  which  con- 
stitutes a  debt  of  inferior  degree. 


HoLLis  v.  Freer,  E.  T.  1836.  C.  P.     2  Btny.  N.  S.  719. 

Coyertare  of  The  plaintiff  sued  in  replevin  in  the  county  court  as  a  feme  sole, 

plaintiff,  after  ^j^^  ^jjen  married.  The  defendants,  after  her  marriage,  removed 
writ^^should^be  ^^®  cause  to  this  Court  by  writ  of  recordari  facias  loquelam,  and  the 
pleaded  in  plaintiff  declared  in  the  name  in  which  she  had  commenced  the  suit 

abatement.  in  the  Court  below: — Held,  that  the  coverture  of  the  plaintiff  was 

a  good  plea  in  abatement  of  the  writ,  and  that  the  defendants  were 

entitled  to  judgment.  ___^ 

Bardons  v.  Selby,  £.  T.  1833.  Ex.  Ch.  9  Binff.  756;  S.  C. 
3  M.  ^  Scott,  280;  S.  C.  1  C.  ^  M.  500;  S.  C.3B.^ 
Ad.  1. 

De  injarift  is  a  In  replevin,  the  plea  of  the  defendants  alleged  the  taking  as  collec- 
good  plea  in  tors  of  poor-rates,  and  stating  the  plaintiff's  liability  to  be  rated  as  an 
rv  for  poor^^^  inhabitant  by  law  rateable  in  respect  of  his  occupation  of  a  tenement, 
rate.  '        the  making,  allowing,  and  publishing  the  rate,  demand,  and  refusal 

by  the  plaintiff,  and  the  summons  and  warrant  of  distress  under 
which  the  defendant  took  the  plaintiff*s  goods .  On  special  demurrer—- 
The  Court  held,  that  the  plea  in  bar,  de  injuria,  generally  was 
good,  although  several  matters  were  put  in  bsue  by  the  avowry. 
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VII.  RELATIVE  TO  THE  EVIDENCE  *. 

VIII.  RELATIVE  TO  THE  JURYf. 

IX.  RELATIVE  TO  PROCEEDINGS  AT  THE  TRIAL  J. 


X.  RELATIVE  TO  THE  COSTS. 

Staniland  v.  Ludlam,  M.T.  1825.  K.  B.  4  B.  ^C.889;  S.  C. 

6D.^R,  484. 

A  DEFENDANT  ill  TeplcTin  avowed  as  landlord  for  rent  in  arrear.  Defendant, 
and  obtained  a  verdict.  ^S*^"*  j*"ku 

The  Court  held,  he  was  entitled  to  double  costs,  although  the  ^^^ough 
action  be  really  and  bona  fide  brought  to  try  the  title  to  the  land,      action  is  really 


totrrtitlel. 


*  Replevin.  Avowry  for  20/.  as  a  half-year's  rent  in  arrear.  Pleas,  Ist,  non 
tennit ;  and  2nd,  as  to  2/.  10«.,  riens  in  arrere.  At  the  foot  of  the  indenture  of  lease, 
(which  expressed  the  rent  of  the  premises  demised  to  be  40/.  a  year),  and  before 
its  execution,  were  written  the  words  **  the  allowance  for  the  road  to  be  made  as 
Qsoal."  These  words  referred  to  an  allowance  (which  had  been  usually  made  to 
the  tenant  of  the  demised  premises)  of  2/.  10«.  half-yearly,  being  a  sum  paid  by 
him  to  an  adjoining  occupier  for  a  right  of  way  to  the  demised  premises : — Held, 
that  this  allowance  was,  at  most,  a  mere  covenant,  and  not  an  alteration  of  the 
rent  so  as  to  support  the  plea  of  non  tenuit.  {Daviea  v.  Stacey,  T.  T.  1840, 
Q.  B.,  4  P.  &  D.  157). 

t  By  Rule  H.  T.,  1  Vict.,  it  is  ordered,  ''  That  no  rule  for  a  special  jury 
be  granted  on  behalf  of  a  defendant  or  plaintiff  in  replevin,  except  on  affidavit 
stating  that  no  notice  of  trial,  or  for  what  day  given,  and,  in  the  latter  case,  un- 
less the  application  be  made  six  days  before  that  day;"  but  a  Judge  may  order  a 
rule  for  a  special  jury  to  be  drawn  up  at  any  time.  {Reff.  Oen.,  4  fiing.  N.  S. 
367;S.  R.  3M.  &W.154). 

X  Upon  the  issue  no  rent  in  arrear,  the  plaintiff  is  entitled  to  begin.  (Cooper 
V.  Bgginton,  1839,  N.  P.,  8  C.  &  P.  748).  So,  any  issue  in  which  the  affirma- 
tive is  on  the  plaintiff  gives  him  the  right  to  begin.  (Jamegv,  Salter,  1835,  N.  P., 
1 M.  &  Rob.  501 ;  S.  P.  Curtis  v.  Wheeler,  1830,  N.  P..  1  M.  &  M.  493).  But 
where  the  plea  was  that  the  goods  were  the  property  of  another,  and  not  of 
plaintiff: — Held,  that  the  defendant  was  entitled  to  begin.  {Colstone  v.  HUeolbM, 
1837,  N.  P.,  2  M.  &  Rob.  301). 

In  replevin,  there  was  a  cognizance  for  rent  in  arrear.  To  this  there  were 
two  pleas ;  the  one  stating  that  a  certain  agreement  had  been  entered  into  between 
the  landlord  and  tenant,  and  that  the  tenant  was  subsequently  induced  by  the 
landlord  to  enter  into  another  agreement,  which  second  agreement  was  the  de- 
mise in  the  cognizance  mentioned,  and  that  this  latter  agreement  had  been 
abandoned  by  mutual  consent  before  any  rent  became  due.  The  other  plea  was 
similar,  except  that  it  averred  that  the  tenant  was  induced  to  enter  into  the  second 
agreement  by  fraud.  Replication  to  the  one,  denying  the  abandonment ;  and 
to  the  other,  denying  the  fraud : — Held,  that,  on  these  proceedings,  the  plaintiff 
Ittd the  right  to  begin.  {Williamt  v.  Thomas,  1830,  N.  P.,  4  C.  &  P.  234). 

§  Where,  in  replevin,  for  the  purpose  of  trying  title  amongst  other  rights,  de- 
fendant avowed  generally,  under  11  Geo.  2,  c.  19,  for  rent  due  on  a  demise  under 
which  defendant  held  as  tenant  to  plaintiff: — Held,  1st,  that  the  case  was  within 
the  clause  of  the  statute  giving  the  defendant  double  costs;  2ndly,  that,  in  cal- 
culating double  costs,  the  officer  was  not  bound  to  extract  disbursements  from 
the  attorney's  charges;  and,  3rdly,  that  the  costs  of  successful  searches  in  regis- 
ters to  establish  pedigrees  were  properly  allowed.  (Johnson  v.  Lawson,  M.  T. 
1824,  C.  P..  2  Ring.  341). 

If  a  defendant,  in  an  action  of  replevin  which  is  made  a  special  jury  cause, 

"VOL.  V.  Y 
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XL  RELATIVE  TO  THE  JUDGMENT. 

Etans  v.  Rees,  T.  T.  1840.  Q.  B.     4  P.^D.  36. 

Judgment  will  Thk  defendant  in  replevin  obtained  a  verdict  at  the  Spring 
be  entered  nunc  Assizes,  but  died  before  the  ensuing  term,  within  the  first  four  days 
pro  tunc  if  no  ^f  which  the  plaintiff  moved  for,  but  was  refused,  a  new  trial;  and, 
aWe  to  SS^  '  ^^  ^  consequence  of  the  lapse  of  time  before  the  Court  disposed  of 
party.  the  motion,  the  judgment  could  not  be  entered  up  until  the  8th  of 

June,  and  then,  no  steps  having  been  taken  towards  taxing,  &c.,  the 
party  was  not  in  a  state  to  enter  it  up  until  afler  Trinity  Term. 

The  Court  held,  that,  there  being  no  laches  in  the  party,  the 
Court  had  authority  to  enter  the  judgment  nunc  pro  tunc,  as  a  power 
vested  in  them  at  common  law,  and  not  depending  on  the  stat. 
17  Car.  2,  c.  8,  s.  1. 


XII.  RELATIVE  TO  AMENDMENTS. 

Gaylor  ».  Farrant,  H.T.  1838.  C.  P.     6  D.  P.  C.  426;    S.  C. 

4  Bing.  N.  S.  286. 

A  different  In  replevin,  the  principal  point  in  dispute  was,  whether  1 00/.  or 

holding  may  be  115/,  was  due.  The  jury  found  the  latter,  and  that  the  rent  was 
triSund  *3&  payaWe  half-yearly,  not  quarterly,  as  avowed  for,  and  a  verdict 
4  Will  4  passed  for  the  defendants.     Previous  to  the  trial,  the  defendants' 

c.  42*.  attorney  had  given  notice  that  if  any  variance  should  appear  upon 

the  trial  between  the  contract  of  tenancy  set  out  in  the  avowiy 
and  cognizance,  and  the  evidence  adduced  to  support  it,  either  as 
to  the  amount  of  rent  reserved,  or  the  days  of  payment  of  the  rent, 
or  otherwise,  an  application  would  be  made  at  once  to  the  Judge 
who  presided,  for  leave  to  amend  the  avowry  and  cognizance,  to 
cure  the  variance,  and  for  permission  to  proceed  upon  the  trial,  as 
if  no  such  amendment  had  been  necessary. 

The  Court  said,  an  amendment  of  an  avowry  and  cognizance  for 
rent  in  arrear,  by  altering  the  allegation  of  a  quarterly  to  a  half- 
yearly  payment,  may  be  made,  under  3  &  4  Will.  4,  c.  42,  s.  24. 


Prior  v.  Duke  of  Buckingham,  T.  T.  1824.  C.  P.     8  Moore, 

584. 
Avowries  In  replevin — 

unended  aa  to  »njg  Court  allowed  avowries  to  be  amended  as  to  the  names  of 
premiaea^^  ^  *^®  premises,  times  of  holding,  and  amounts  of  rent;  also  by  insert- 
amoontof  rent,   ing  the  exceptions  and  reservations  on  the  demises  laid;  and,  lastly, 

withdraws  his  avowries,  and  the  Judge  directs  him  to  pay  '*  all  costs,"  that  will 
not  include  the  costs  of  the  special  jury.  {Bellt,  Tainthorp,  E.  T.  1834,  B.  C, 
2D.  P.  C.  518). 

If  a  defendant  in  replevin  obtains  judgment  of  non  pros,  for  a  return,  and  a 
certain  amount  for  costs,  the  judgment  is  not  final  until  taxation ;  bat  would  be 
final  if  it  had  been  for  a  return  only.  {IVright  v.  LewU^  M.  T.  1840,  Q.  B.,  9 
D.  P.  C.  183). 

*  The  Court  will  not  amend  if  the  other  party  would  be  prejudioed.  (Kmo&l 
V.  Af /)otra//,  T.  T.  1840,  Q.  B.,  4  P.  &  D.  168). 
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bj  adding  nefw  avowries,  yarying  in  the  amonnt  of  the  rent,  thongh 
after  issue  joined,  and  notice  of  trial  given  and  countermanded. 


XIII.  RELATIVE  TO  INQUIRY,  WRIT  OF*. 

XIV.  RELATIVE  TO  SETTING  ASIDE  PROCEEDINGSf. 

XV.  RELATIVE  TO  NONSUIT  J. 


XVI.  RELATIVE  TO  NEW  TRIALS. 

Serjeant  v.  Chafy,  H.  T.  1836.  K.  B.    5  Jd.  ^  E.  354. 

Th£  declaration  being  dated  before  the  first  day  of  Easter,  1834,  After  verdict 
the  defendant  was  not  precluded  from  avowing  doubly,  and  the  jury  Court  will  not 
found  a  less  rent  due  than  was  claimed  by  the  avowry,  and  the  de-  ■™«'»d  avowry, 
fendant  did  not  apply  to  amend,  the  contest  being,  in  fact,  as  to   ^alf^*°  "^^ 
what  was  the  rent — 

The  Court  refused  an  application  for  a  new  trial,  and  to  amend 
the  avowry. 


XVII.  RELATIVE  TO  SPECIAL  CASE  §. 


I.  RELATIVE  TO  THE  COMMISSIONERS,  p.  324. 

II.  RELATIVE  TO   THE   PERSONS   SUBJECT  TO,  IN 
GENERAL,  p.  325. 

III.  RELATIVE  TO  WHAT  CASES  APPLICABLE,  AND 
MODE  OF  TAKING  ADVANTAGE  OF,  IN 
GENERAL. 

(a)  To  WHAT  CASES  APPLICABLE  IN  GENERAL,  p.  325. 

(b)  Op   part   PAYMENT  AND  PAYMENT  OF  MONEY  INTO 

COURT,  p.  326. 

*  Where  plaintiff  nonsnited,  defendant  not  entitled  to  writ  of  inquiry  to  assetB 
damages  under  statnte  giving  him  treble  costg.  (Gotobed  ▼.  Wool,  E.  T.  1817, 

K.  B.,  6  M.  &  Seiw.  128). 

^^  • 

f  The  Court  refoaed  to  set  aside  an  execution  warranted  by  a  regular  judg- 
ment in  repleyin,  on  the  ground  of  the  bond  having  been  generally  for  prosecuting 
a  prior  distress,  although  it  might  have  been  a  ground  for  setting  aside  the  pro- 
ceedings in  an  earlier  stage.  (SAortr.  Hubbard,U.T.lS2bf  C.P.,  2  Bing.  445). 

t  Although  on  an  issue  of  non  tenuit  in  replerin,  the  record  is  the  defendant's, 
•nd  he  must  prove  his  case;  yet  if  he  does  not  appear  he  must  be  nonsuited. 
{Symeg  V.  Larby,  T.  T.  1826,  N.  P.,  2  C.  &  P.  358). 

§  Where,  in  replevin,  a  verdict  was  taken  for  the  plaintiff,  and  the  facts  stated 
•■  a  special  case,  but  the  avowant  died  before  the  case  was  argued,  the  Court 
Allowed  the  plaintiff  to  enter  judgment.  (Green  v.  Cobden,  T.  T.  1837,  C,  P., 
4  Soott,  486). 

y2 
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III.  RELATIVE  TO  WHAT  CASES  APPLICABLE,  AND 

MODE  OF   TAKING    ADVANTAGE  OF,  IN 
GENERAL—  continued. 

(c)  Of  balances,  p.  327. 

(d)  Of  set-off,  p.  327. 

(e)  Of  trials  before  the  sheriff,  p.  327. 
(/)  Mode  of  taking  advantage  of. 

1.  By  Plea,  p.  328. 

2.  By  SuggestioHy  p.  328. 

3.  Affidavit  connected  withy  p.  328. 

(pr)  Effect  of  statute  being  repealed,  p.  329. 

(A)  Waiver  of,  p.  329. 

(t)  Pleas  of  justification  under,  p.  330. 

(J)  Staying  proceedings,  p.  330. 

(k)  Judgment,  p.  330. 

(Q  Certiorari  connected  hvith,  p.  330. 

IV.  RELATIVE   TO   THE   NATURE   AND  EFFECT  OF 

PARTICULAR  ACTS, 

(a)  Of  the  Bath,  p.  330. 

(&)  Of  the  Birmingham,  p.  331. 

(c)  Of  the  Blackheath,  p.  331. 

{d)  Of  the  Brixton,  p.  331. 

(e)  Of  the  Gloucester,  p.  331.  ,' 

(/)  Of  the  Isle  of  Wight,  p.  332. 

(</)  Of  the  London,  p.  332. 

(A)  Of  the  Middlesex,  p.  333. 

(i)  Of  the  St.  Albans,  p.  333. 

(J)  Of  the  Southwark,  p.  333. 

{k)  Of  the  Tower  Hamlets,  p.  334. 

(Z)  Of  the  Westminster,  p.  334. 


I.  RELATIVE  TO  THE  COMMISSIONERS. 

Rex  v.  Governor  of  House  of  Correction,   MiddlsseXi 

T.  T.  1833.  K.  B.     2  N.  ^  M.  138. 

Since  the  4  Geo.  ^^  ^  ^^^^^  ^^  ^^  commissioners  of  a  court  of  requests  were 

4,  the  commifl-  empowered  to  commit  debtors  in  execution  to  the  common  jail  or 

■ionen  cannot  house  of  correction  of  the  county;  after  which,  by  4  Greo.  4,  c.  64, 

commit  to  the  ^^  county  magistrates  were  empowered  by  order  to  classify  pii- 

rection*.     '  soners  in  the  several  jails  and  houses  of  correction,  and,  after  such 

*  Where  a  local  court  of  requests  act  authorized  the  commiJMioDen  to  order 
any  party  insulting  or  abusing  the  Court  during  its  sitting  to  be  taken  into  cos- 
tody,  and  empowered  them  to  levy  a  fine,  and  commit  for  want  of  suffiinent  dis- 
tress; it  also  entitled  them  to  recoTcr  costs  of  any  plaintiff,  who  ahonld  be  nan- 
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order,  no  other  prisoners  sliotdd  be  received  bat  such  as  were  specified 
in  such  order,  and  in  Tarious  provisions  distinguished  between 
debtors  and  others. 

The  Court  held,  that  the  county  magistrates  havmg  acted  on  the 
Utter  statute  and  made  no  order  as  to  the  reception  of  such  debtors 
in  the  house  of  correction,  that  the  option  of  the  commissioners 
was  thereby  determined,  and  that  they  could  not  commit  them  to 
the  house  of  correction. 


II.  RELATIVE  TO  THE  PERSONS  SUBJECT  TO,  IN 

GENERAL. 

Wettenhall  v.  Wakefield,  M.  T.  1833.  C.  P.     10  ^iny. 335; 

S.  C.  3  3f.  ^  Scott,  805. 

On  a  rule  calling  on  the  plaintiff  to  shew  cause  why  a  suggestion  A  banister  ii 
should  not  be  entered  on  the  roll,  under  the  London  Court  of  Con-  ^ot  exempt 
science  Act,  (39  &  40  Geo.  3,  c.  104),  for  the  purpose  of  depriving 
him  of  costs.  The  motion  was  founded  on  the  affidavit  of  the  de- 
fendant, which  stated  that  -he  was  a  barrister-at-law,  and  that  he 
and  the  plaintiff,  at  the  time  of  the  commencement  of  the  suit,  were, 
and  ever  since  have  been,  and  still  are,  respectively  inhabiting  and 
resident  in  the  city  of  London;  and  that  he,  this  deponent,  hath 
been,  for  and  during  all  that  time,  and  still  is,  liable  to  be  summoned 
to  the  court  of  requests. 

The  Court  held,  that  the  10th  section  of  the  39  &  40  Geo.  3, 
s.  104,  (the  London  Court  of  Requests  Act),  which  renders  attomies, 
solicitors,  and  other  officers  of  the  courts,  &c.  liable  to  the  provisions 
of  the  statute,  did  not  exempt  barristers  from  such  jurisdiction. 

See5  ^6  Will.  4,  c.  94. 


III.  RELATIVE  TO  WHAT  CASES  APPLICABLE,  AND 
MODE  OF  TAKING  ADVANTAGE  OF,  IN  GENE- 
RAL. 

(a)    To   WHAT   CASES   APPLICABLE    IN    GENERAL. 

Mansfield  v.  Brearey,  H.  T.  1834.  K.  B.     3  N.  ^  M.  471; 

S.  C.  1  Jd.^E.  347. 

In  an  action  upon  a  special  contract  with  the  money  counts,  and  where  a  special 
a  general  verdict  under  40«. —  contract  courts 

The  Court  held,  that,  as  it  appeared  that  the  verdict  was  for  a  of  requests  acts 

do  not  apply  t- 

foited  or  dbcontinue  any  action  for  any  thing  done  in  the  execution  of  their 
office: — Held,  that  they  were  not  to  be  deemed  persons  '*  having  power  to  corn^ 
mit  to  safe  custody/'  within  the  42  Geo.  3,  c.  85,  s.  6»  entitling  them  to  doublt 
costs.  (Maekeyr.  Goodden,  T.  T.  1832,  B.  C,  1  D.P.C.  463). 

*  Under  a  court  of  requests  act,  it  is  no  objection  to  the  defendant's  claim 
for  costs  that  the  plaintiff  was  unaware  that  die  defendant  resided  within  the 
jurisdiction.  (CV'Oi0<ler  ▼.  B«//,  E.T.  1834,  B.C.,2  D.  P.C.508).  Butthe  party 
must  clearly  bring  himself  within  the  jurisdiction  of  the  inferior  court.  {Newton 
T.  Peaeoek,  H.  T.  1833,  Ex,  1  D.  P.  C.  677). 

t  The  London  court  of  requests  is  not  confined  to  actions  of  assumpsit  or 
d^t,  bat  to  liquidated  demands,  as  a  count  for  not  accounting  for  gooos  sold, 
but  not  a  count  for  not  returning  goods  unsold.  (Postan  y.  Masser,  M.  T.  1833^ 
** :.,  4  Tyrw.  999). 
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debt,  and  also  for  the  breach  of  a  special  contract,  the  Court  ooqU 
not  say  that  it  was  for  money  h^d  and  received,  so  as  to  deprive  the 
plaintLBT  of  his  costs  apon  a  suggestion  under  a  court  of  reqnesta 
act. 


TiNGLS  V.  RosTON,  H.  T.  1825.  C.  P.     2  Bing.  463. 

Coorts  of  !«•  On  a  rule  nisi,  that  a  writ  of  accedas  ad  curiam  from  the  court  of 

qnesto  haTe  no    requests  at  Sheffield  might  be  set  aside,  on  the  ground  that  it  had 
iwJ^'^^nof   ^n  w«««i  improperly— 

amereeqnitable       '^^^  Court  decided,  that,  as  it  appeared  in  the  return  to  the  writ 
nature.  that  the  proceedings  in  the  Court  below  were  of  an  equitable  nature, 

that  Court  would  not  entertain  the  writ,  and  made  the  rule  absolute. 


Bat  Jadge's 
certificate  of 
speedy  ezecn- 
tion  does  not 
prerent  opera- 
tion of  the  sta- 
tute. 


Baddlet  v.  Oliver,  M.  T.  1832.   Ex.     1  C.  f  If.  219;  S.  C. 

3  Tyrw.  145;  S.  C.  1  D.  P.  C.  598. 

A  Judge  at  the  assizes,  in  pursuance  of  the  provisions  of  the 
1  Will.  4,  c.  7,  ordered  that  the  plaintiff  should  have  execution  within 
a  limited  time,  and  judgment  was  thereupon  signed,  and  execution 
issued. 

The  Court  held  the  defendant  was  not  precluded  from  applying  in 
the  next  term  to  the  Court  above  to  enter  a  suggestion  to  deprive 
the  plaiutiff  of  costs. 


When  the  debt 
is  reduced 
below  40f.  by 
part  payment,  a 
suggestion  un- 
der the  Middle- 
sex Act  al- 
lowed. 


But  the  court 
of  reeoests 
ucts  do  not  ap* 
ply  after  pay- 
ment of  money 
Into  Coart*^ 


{b)  Of  part  payment,  and  payment  of  money  into  court. 

Nightingale  r.  Barnard,  E.  T.  1827.  C.  P.  4  Bing.  169. — 
S.  P.  Chadwick  v.  Bunning,  E.  T.  1826.  K.  B.  5  B.^  C. 
534;  S.  C.  8  2).  ^  R.  155,  semb.  overruling  M'Collam  v. 
Carr,  \  B.^P.  223. 

In  an  action  to  recover  8/.  4s,  for  goods  sold  and  delivered,  a 
verdict  had  been  taken  for  the  plaintiff,  at  the  trial  of  the  cause,  for 
nominal  damages,  subject  to  the  award  of  an  arbitrator,  and  the  lat- 
ter afterwards,  by  his  award,  ordered  the  verdict  to  be  entered  for 
38«.,  the  debt  having  been  reduced  to  that  sum  by  part  payment 
before  action  brought. 

The  Court  ordered  a  su^estion  to  be  entered  on  the  roll  to  de- 
prive the  plaintiff  of  costs,  under  the  Middlesex  Court  of  Conscience 
Act.  

Tarrant  v.  Morgan,  E.  T.  1835.  Ex.  2  (7.,  M.  f  R.  252. 

The  action  was  brought  for  8/.  2s^  and  the  defendant  paid  into 
Court  a  sum  within  the  amount  recoverable  in  the  county  court, 
and  pleaded  such  payment  under  17  Reg.  Hil.  T.  2  Will.  4,  -which 
die  plaintiff  accepted. 

*  The  plaintiff,  an  apothecary,  attended  defendant's  daughter,  who  did  not 
reside  with  him,  and  his  bill  for  such  attendance  amounted  to  18i.  19#.  6^. 
The  plaintiff  also  attended  defendant's  servant,  and  had  deliTered  for  such,  attend- 
ance a  distinct  bill  amounting  to  1/.  Ot.  M.  The  plaintiff  sued  out  a  writ  in* 
dorsed  18/.  19«.  6^. ;  but,  when  he  declared,  inserted  in  his  particttlarB  his 
other  claim  of  1/.  Ot,  6</.  The  defendant  paid  this  latter  amount  ioto  Comt, 
which  the  plaintiff  took  out  in  satisfaction.  The  defendant  resided  within  the 
limits  of  a  local  court  for  the  recovery  of  debts  to  the  amount  of  40«.  : — Held, 
that,  as  the  plaintiff  had  misled  the  defendant  by  the  indorsement,  he 
tied  to  cosU.  (Thon^Mon  t.  Gill,  M.  T.  1837,  Ex.,  6  D.  P.  C.  155). 
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The  Court  held,  that  the  defendant  was  not  entitled  to  enter  a 
suggestion,  the  costs  being  expressly  reserved  to  the  plaintiff  by  the 
rule. 


(c)  Of  balances. 


Garden  v.  Burford,  £.  T.  1828.  K.  B.     2  M.  ^  R.  170. 

By  5  Greo.  3,  c.  8,  and  47  Geo.  3,  c.  A,  an  exclusive  jurisdiction  Plaintiff  may 
is  given  to  a  court  of  requests  over  debts  not  exceeding  5/.,  with  recover  in  the 
an  exception  of  actions  for  the  balance  cf  an  account  originally  ex-  ^^!^^^ 
cceding  that  sum.  balance  of  ac- 

The  Court  held,  that  a  party  who  sold  several  articles,  which  the  count,  although 
vendee  treats  as  forming  part  of  one  account,  may  sue  in  the  in-  ^  ^^  item  be 
ferior  courts,  though  all  the  items  of  the  account  have  been  satisfied  ^"^  ™°  ^'' 
except  the  last,  which  did  not  amount  to  5/. 


(rf)  Of  set-off. 

Jbnkinson  r.  Morton,  £.  T.  1836.  Ex.     \  M.^W.  300. 

This  was  an  action  on  a  tailor's  bill  for  17/.;  the  defendant  Coart  of  re- 
pleaded a  set-off.     At  the  trial  before  the  under-sheriff  of  Middle-  V^^^  "cta  do 
sex,  the  defendant  established  a  set-off  to  the  amount  of  16/.  5«.  "^e  cfiSmrs^re" 
only,  and  the  plaintiff  accordingly  had  a  verdict  for  15«.     On  a  rule  ^uced  by  aet- 
nisi  to  enter  a  su^estion  on  the  roll,  under  the  Middlesex  County  offf. 
Court  Act,  (23  Geo.  2,  o.  33,  s.  1 9),  for  the  purpose  of  entitling  the 
defendant  to  double  costs — 

Per  Cur. — It  is  clear,  that  the  general  constniction  applicable  to 
statutes  of  this  nature  is,  that  they  extend  to  cases  where  the  debt 
is  reduced  by  payment,  or  other  matter  amounting  to  satisfaction^ 
but  not  to  cases  of  set-off. 


{e)  Of  trials  beforb  the  sheriff^* 

*  And  a  party  suing  in  a  snperior  Court  for  the  balance  of  an  account,  the 
original  debt  exceeding  5/.,  but  which  has  been  reduced  to  30«.,  is  not  liable  to 
costs  under  the  Tower  Hamlets  Court  of  Requests  Act.  {Green  v.  Bolton^  H.T. 
1858,  C.  P.,  6  D.  P.  C.  434  ;  S.  C.  4  Bing.  N.  S.  308). 

It  seems  that  an  action  may  be  said  to  be  brought  for  the  balance  of  an  ac» 
eoant  which  originally  exceeded  5/.,  where  the  aggregate  of  the  items  exceed* 
that  sum,  although  at  no  time  such  sum  was  due.  (Moreau  v.  Hiekit  H.  T« 
1835,  K.B.,4N.&M.563). 

1*  Where  the  plaintiff  being  indebted  to  the  defendant  in  a  much  larger  sum 
tiiaii  he  sought  to  recover,  there  had  been  an  agreement  that  the  latter  should 
set' off  the  plaintiff's  daim,  and  she  subsequently  sued  him  in  the  court  of  re- 
questi  for  5/.,  being  less  than  was  really  due,  without  adverting  to  any  balance, 
in  fall  discharge  of  her  whole  debt : — Held,  that  she  was,  notwithstanding,  enti- 
tled to  the  benefit  of  the  agreement,  and  that  the  plaintiff  could  not  support  an 
■etkm  for  his  original  daim.  {Penny  v.  Squier,  H.  T.  1831,  K.  B.,  2  B.  &  Ad. 

X  Where  a  cause  is  tried  by  writ  of  trial,  and  execution  issued  in  vacation,  the 
drfffidsnt  may  apply  in  the  ensuing  term  to  enter  a  suggestion  to  deprive  tha 
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The  proper 
form  of  plea  is 
that  the  defend, 
ant  was  not  in- 
debted  in  an  j 
muns  amoont- 
ing  to  40t.  or 

that  yff«*innt. 


A  plea  of  a 
court  cf  re- 
quests act 
most  negative 
the  excepted 


(/)  Mode  of  taking  aoyantagk  of. 

1.  By  Plea. 

BuRROUGH  9.  Hodgson,  H.  T.  1839.  Q.  B.     1  P.  f  D.  328. 

To  a  declaration  in  debt,  the  defendant  pleaded  a  defence  under 
the  Westminster  Court  of  Requests  Act  in  this  iorm :  — As  to  all 
except  1/.  13«.  Sd.,  nunqnam  indebitatus;  and  as  to  1/.  13«.  Sd., 
that  the  defendant  was  not  indebted  to  the  plaintiff  to  a  greater 
amount  than  1/.  \3s.  Sd.;  that  he  was  liable  to  be  sued  for  that  sum 
in  the  Westminster  court  of  requests;  that  at  the  commencement 
of  the  suit,  the  said  debt  of  1/.  13«.  Sd.,  being  a  debt  not  exceeding 
AOs.f  was  recoTerable  bj  the  plaintiff  in  that  Court,  and  the  plaintiff 
sued  in  this  Court  for  that  sum,  contra  formam  statuti,  concluding 
with  a  prayer  of  judgment  as  to  the  sum  of  1/.  13«.  Sd. 

The  Court  held,  that  the  plea  was  bad  as  tendering  an  insufficient 
issue,  viz.  whether  the  sum  of  1/.  13«.  Sd,  was  due,  and  not  whether 
the  sum  due  was  under  40«. ;  the  plea  should  have  been  that  the 
defendant  was  not  indebted  to  any  sums  amounting  to  40«.  or  that 
amount.  

Sandau  v.  Bennett,  M.  T.  1834.  K.  B.     4  N.  $■  M.  89;  S.C. 
2  Ad.  ^  E.  204;  S.  C.  3  D.  P.  C.  294. 

Plea,  that  the  action  was  brought  for  40«.,  and  that  the  defend- 
ant resided  in  Middlesex,  and  was  liable  to  be  summoned  in  the 
county  court.     On  demurrer — 

The  Court  held  the  plea  bad,  for  not  n^ativing  that  the  exceptions 
in  the  statute  would  come  in  question. 


No  suggestion 
where  defend- 
ant can  have 
judgment  on 
his  plea*. 


2.  By  Suyyestian. 

Defries  v.  Snell,  H.  T.  1836.  Ex.     4  D.P.  C.  680;  S.  C.  1  T. 

^  G.  206. 

In  assumpsit,  the  defendant  pleaded  amongst  other  pleas  the 
general  issue,  and  that  the  debt  was  under  40«.,  and  that  he  was 
resident  within  the  jurisdiction  of  a  court  of  requests  having  cog- 
nizance, and  the  jury  found  for  the  plaintiff  on  the  general  issue, 
and  damages  under  40«.,  and  for  the  defendant  on  the  latter  plea. 

plaintiff  of  costs,  and  it  is  not  necessary  that  there  should  be  a  previoos  order  to 
stay  proceedings.  {Johtuon  t.  Veal,  T.  T.  1839,  Ex.,  7  D.  P.  C.  487).  Hence, 
an  application  to  enter  a  suggestion  on  the  roll  under  the  Middlesex  County 
Court  Act  for  costs  may  be  made  as  well  in  a  case  tried  before  the  sheriff  as  a 
case  tried  in  one  of  the  superior  Courts.  {Fordea  y,  Simmons,  M.  T.  1840,  Q..  B.| 
9  D.  P.  C.  37).  A  defendant,  by  consenting  to  a  cause  being  tried  before  the 
sheriff  under  the  Writ  of  Trial  Act,  knowing  at  the  time  that  he  was  liable  to  be 
sued  in  a  local  court  only,  does  not  thereby  waive  his  right  to  claim  costs  from 
the  plaintiff  upon  his  recovering  less  than  5/.  {Shaw  v.  Oates,  H.  T.  1836,  B.  C, 
4  D.  P.  C.  720). 

*  So,  no  suggestion  is  necessary  on  a  discontinuance ;  {Fosbrooke  \ .  Holt,  H .  T. 
1836,  Ex.,  4  D.  P.  C.  700;  S.  C.  1  M.  &  W.  205);  audit  is  in  the  discretion  of 
the  Court  as  to  whether  they  will  allow  a  suggestion  to  be  entered.  {Cottle  v. 
Langham,  M.  T.  1824,  C.  P.,  9  Moore,  625).  If  a  plaintiff  by  his  indorsement 
•n  the  writ  claims  an  amount  recoverable  in  a  court  of  requests,  the  Court  will 
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The  Court  refused  to  enter  a  su^estion,  on  the  ground  that  the 
defendant  might,  by  entering  up  judgment  on  that  plea,  have  the 
fall  benefit  of  the  act.  

HippESLEY  V,  Layng,  M.  T.  1825.  K.  B.     4  B.  ^  C.  863;  S.  C. 

6  D.^R.  265. 

A  MOTION  to  enter  a  suggestion  to  deprive  the  plaintiff  of  costs  Motion  to  de- 
might  have  been  made  in  Easter  Term;  but,  instead  of  that,  a  nego-  ?"▼•  plaintUf 

tiation  respecting  the  costs  was  then  entered  into,  and  the  motion  j'  cotitsmut 
-.  J    •     iT«  •   -x    m  be  made 

was  made  m  Tnnity  Term.  promptly*. 

The  Court  held,  that  it  was  too  late.     Where  a  court  of  requests 

act  enables  a  defendant  to  deprive  a  plaintiff  of  his  costs  if  he  sues 

in  a  superior  Court,  the  defendant  must  make  his  application  for 

that  purpose  promptly. 


3*  Affidavit  connected  with. 

MoREAu  V.  Hicks,  H.  T.  1835.  K.  B.     4  N,  &  M.  563. 

In  an  affidavit  to  ground  a  motion  to  deprive  a  plaintiff  of  his  The  affidavit 
costs,  on  the  ground  that  the  subject-matter  of  the  action  was  cog-  m«»t  be  that 
nizable  in  a  certain  court  of  requests,  a  statement  that  the  defend-  ^*ff^^*JJ'* 
ant  resides  at  a  place  within  the  jurisdiction  of  the  court  of  re-  ^^  action "  re- 
quests, without  stating  that  he  resided  at  the  time  of  the  action  sided,  ftcf. 
brought — 

The  Court  held,  insufficient. 


(^)  Effect  of  statute  being  repealed^. 

(A)  Waiver  of§. 

Bot,  on  payment  of  that  sum,  relieve  the  defendant  from  costs  before  trial,  but 
«iU  leave  him  to  apply  to  enter  a  suggestion.  (King  v.  Mvert,  T.  T.  1837,  B.  C, 

5  D.  P.  C.  686). 

*  A  defendant  may  more  to  enter  a  suggestion  to  deprive  the  plaintiff  of  costs 
notwithstanding  flnai  judgment  may  have  l:^en  signed,  if  the  application  be  made 
IS  early  aa  can  be  done,  and  the  costs  have  not  been  taxed.  {Godson  v.  Lloyd, 
T.  T.  1835,  B.  C,  4  D.  P.  C.  157).  And  where  the  final  judgment  is  signed  in 
▼acation,  it  is  not  too  late  to  apply  for  a  suggestion  in  the  following  term;  but 
the  rule  will  be  qualified  with  the  condition  of  payment  of  costs  incurred  by  the 
plamtiff  since  the  judgment.  (Herh  v.  Erie,  E.  T.  1837,  Ex.,  2  M.  &  W.  383). 
rrevious  to  making  an  application  with  respect  to  costs,  under  t&e  London  Court 
o(  Requests  Act,  it  is  not  necessary  to  have  the  record  in  Court.  {Kidd  v*  Ma- 
•on,  M.  T.  1834,  B.  C,  3  D.  P.  C.  85). 

t  Where,  in  the  affidavits  produced  on  the  motion,  there  is  no  allegation  of 
the  amount  of  the  debt  for  which  the  action  is  brought ;  but  the  copy  of  the  writ 
of  summons  with  which  the  defendant  was  served  is  annexed,  indorsed  that  the 
plaintiff  claims  Al.  2t.  bd.  debt,  that  is  sufficient  proof  of  the  action  being  brought 
for  a  sum  "  not  exceeding  £b.**    {Burton  v.   Campbell,  H.  T.  1838,  C.  P., 

6  D.  P.  C.  451). 

^  To  a  debt  for  goods  sold,  the  defendant  pleaded  the  Westminster  Court  of 
Requests  Act.  After  plea,  and  before  trial,  that  act  was  repealed  by  another, 
which  contained  no  provision  respecting  actions  then  pending.  A  verdict  having 
been  foand  for  the  defendant:— Held,  that  the  plaintiff  was  entitled  to  judgment 
non  obsUnte  veredicto.  {Wame  v.  Bere^ford,  M.  T.  1837,  Ex.,  6  D.  P.  C.  157; 
S.  C.  2  M.  &  W.  848). 

I  The  defendant  is  entitled  to  have  a  suggestion  entered  under  a  court  of  re- 
qocrts  act,  and  it  is  no  waiver,  though  the  cause  was  tried  before  the  sheriff  by 
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(t)  Plea  of  jrsriFiCATioN  under*. 


(j)  Staying  proceedings. 

CoRNFORTH  V.  LowcocK,  M.  T.  1827.  K.  B.     \  M.^U.  321. 
The  Court  on         On  a  rule  to  shew  cause  whj,  upon  pajment  of  4/.  15«.,  the 
^°^!^j^J^  amount  of  the  deht,  the  proceedings  should  not  be  stayed,  and  why 
mTmcat'or  ^"^    ^^^  plaintiff  should  not  pay  the  costs  of  the  application.     This  rule 

was  obtained  upon  an  affidaTit,  stating  the  amount  of  the  debt;  and 
that  at  the  time  of  the  commencement  of  the  action  the  defendant 
was  resident  within  the  jurisdiction  of  the  court  of  requests  for  Bir- 
mingham, which  court  was  created  by  the  stat.  25  Geo.  2,  c  34, 
and  extended  by  stat.  47  Geo.  3^  c.  14,  to  debts  not  exceeding  5/., 
and  which  last  statute  deprived  a  plaintiff  of  costs  in  case  he  did  not 
recover  more  than  5/. 

Per  Cur. — This  rule  is  certainly  too  large.    Let  there  be  a  stet 
processus  entered  on  payment  of  the  debt.    No  costs  on  either  side. 


debt,  and  no 
coctt  on 
■ide. 


{k)  JUDGMBNTf. 

(/)  Certiorari  connected  with^. 


IV.   RELATIVE  TO   THE   NATURE  AND  EFFECT  OF 

PARTICULAR  ACTS.  . 

(a)  Of  the  bath.     See  46  Geo  3,  c.  ^7. 

Graham  v.  Browne,  H.  T.  1832.  Ex.    2  C.  ^  J.  327;  S.C. 

2  Tynr.  309. 

A  defendant  re*       ACTION  On  a  bill  of  exchange  for  8/.  16«.,  dated  London,  drawn 
lidins  at  fiath    ^^^  indorsed  by  King  to  the  plaintifP,  and  accepted  by  the  defend- 

the  defendant's  oonaent,  and  thongh  tbe  motion  for  that  pnrpoae  was  not  nuula 
till  after  the  costs  had  been  taxed,  final  judgment  signed,  and  ezecation  issued. 
(Btmd  t.  Bailey,  E.  T.  1835,  Ex.,  3  D.  P.  C.  808). 

*  Plea  in  trespass,  justifying  the  entry  under  a  judgment  and  execution  in  the 
court  of  requests,  the  local  act  authorizing  serrice,  either  personally,  or  by  lesT- 
ingit  at  the  dwelling-house,  lodging,  or  place  of  abode  i— Held,  Ist,  that  where 
the  party  was  a  sea-faring  man,  usually  absent  for  six  months,  serrice  at  tbe 
lodging  of  the  wife  was  sufficient;  and  that  the  action  was  to  be  deemed  to  be 
brought  against  the  defendant  '*  on  account  of  an  order,  determination,  judg- 
ment, or  decree  of  the  commissioners,"  entitling  him  to  give  the  special  matter 
of  defence  in  eridenoe  under  the  general  issue ;  {Caherwon  t.  Melton^  183 7« 
N.  P.,  2  M.  &  Rob.  200) ;  but,  in  Cock  t.  Gen/,  it  was  held  by  the  Court  of  Ex- 
chequer,  M.  T.  1843,  that  the  different  court  of  requests  acts  are  statutet  local, 
and  personal  within  5  &  6  Tict.  c.  97,  and  a  special  justification  must  be  pleaded. 

t  The  Judge  of  the  Belper  Court  of  Requesto,  created  by  2  &  3  Vict.  c.  98,  has 
no  power  to  alter  at  one  Court,  without  consent,  a  judgment  in  favour  of  the  defend- 
ant  into  a  judgment  of  nonsuit  pronounced  by  mistake  at  another )  and  if  he  does« 
and  the  plaintiff  proceeds  in  a  second  plaint  for  the  same  cause  of  aotion,  the 
ktter  proceedings  are  a  nullity,  and  the  defendant  may  so  treat  them,  and  the 
Q.  B.  will  set  them  aside  even  after  Terdict.  (WtUter  t.  Mason,  T.  T.  1840, 
Q.  B.,  8  D.  P.  C.  705). 

X  After  removing  a  plaint  from  the  Brighton  conrt  of  requests  into  the 
Queen's  Bench,  the  affidavit  held  to  be  properly  intitled  as  in  a  canse  in  the 
latter  Court;  held  also,  that  the  Judge  in  the  superior  Court,  haviog  heard 
both  sides,  and  dismissed  the  case,  it  was  a  decision,  and  not  in  the  nature  of  a 
bonsuit.  {Franls  v.  WtcA$,  M.  T.  1840,  B  C,  9  D.  P.  C.  178). 
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ant,  payable  at  a  London  banker's.     Bang,  the  drawer,  and  the  plain-  it  entitled  to 

tiff  lived  io  London,  and  the  bill  of  exchange  was  given  for  a  debt,  ^**u®^!5'* 

contracted  in  London;  but  the  defendant  resided  within  the  juris-  aooeptorof 

diction  of  the  Bath  Court  of  Requests.  bUlof  ezofaaoge, 

Per  C«r.— The  Bath  Court  of  Requests  Act  applies  where  the  dated  at  Lon- 

defendant  is  resident  within  the  jurisdiction;  although  the  plamtiff  ^^'  ?!J^.«^ 

does  not  reside,  and  the  cause  of  action  did  not  accrue  therein,  the  ^,iXd^^- 
defendant  is  entitled  to  enter  a  suggestion  on  the  roll  to  deprive  the 
plaintiff  of  his  costs. 


(b)  Of  ths  BiRMiNGHAMt.    See  47  Geo,  3,  at.  1,  c.  14. 
(e)  Of  the  Blackheath^.    See  6  ^  7  WilL  4,  c.  120. 

(d)  Of  TBS  Brixton  §.     See  46  Geo.  3,  c.  88. 

(e)  Of  the  Gloucester  ||.     See  1  W.  ^  M. 

*  The  Bath  Act  does  not  extend  to  actions  of  trover.  iWeart  ?.  Caldef,  T.  T. 
1828,  K.B.,  9  D.  &  R.  546).  And  the  Bath  Act  (45  Geo.  3,  c.  57)  held  not 
to  giite  jurisdiction  as  to  compensation  for  attending  before  the  Court  of  rerising 
Ittnisters,  and  that,  the  want  of  jurisdiction  appearing  on  the  face  of  the  prooeed- 
iogtt  the  objection  might  be  made,  upon  motion  for  prohibition,  after  the  judg- 
ment and  execution,  where  the  party  had  not  acquiesced  in  the  proceedings  be- 
bw.  {RoberU  ▼.  Humby,  M.  T.  1837,  Ex.,  6  D.  P.  C.  82;  S.  C.  3  M.  &  W. 
120].  Under  the  Bath  Act.  45  Geo.  3,  c.  67»  the  plaintiff  suing  in  the  superior 
Coarts,  being  declared  not  entitled  to  costs  by  reason  of  a  Terdict,  the  Court 
refitted,  before  Terdict,  to  interfere  and  stay  the  proceedings.  (Meredith  t.  DeWf 
T.T.  1832,  C.  P.,  8  Bing.  143;  S.  C.  1  M.  &  Scott,  225). 

t  The  defendant  held  not  to  preclude  himself  from  the  benefit  of  entering  a 
migestion,  under  the  Birmingham  Court  of  Requests  Act,  by  plea  of  payment 
into  Court,  or  having  consented  to  an  order  for  trial  before  the  under-sheriff. 
(Turner  j.  Barnard,  T.  T.  1836,  B.  C,  5  D.  P.  C.  170). 

t  Where  the  plaintiff  sued  for  2/.  15«.,  the  balance  of  a  demand  of  5/.  15«., 
bat  which  the  jury  foand  to  have  been  originally  under  ;^5,  and  obtained  a  ver- 
dict for  1/.  2f.  6il.,  the  local  court  of  requests  act  (Blackheath)  hating  jurisdic- 
tion over  demands  not  exceeding  £b,  not  being  the  balance  of  any  account  ori- 
ginally exceeding  that  sum ;  and  a  subsequent  act  gaye  the  superior  Courts  con- 
carrent  jurisdiction  where  the  sum  sought  to  be  recovered  was  40«.  :^-HeIdf 
tiiat  those  words  were  to  be  taken  to  mean  the  sum  which  the  plaintiff  actually 
recovers,  and  the  plaintiff  having  no  right  to  sue  in  the  superior  Court,  the  de- 
fendant was  entitlied  to  a  suggestion  for  his  costs,  (croee  v.  ColUne,  M.  T.  1838, 
C.  P.,  5  Bing.  N.  S.  194). 

§  The  act  applies  to  cases  where  there  !s  on  the  record  a  plea  of  payment  into 
Coort,  or  where  tried  before  the  sheriff.  (Bernard  v.  Turner,  T.  T.  1836,  Ex., 
1  Tyrw.  &  G.  942 ;  S.  C.  5  D.  P.  C.  170  ;  S.  C.  I  M.  &  W.  584).  And  a  sug*. 
gestion  entered  on  the  roll  to  deprive  the  plaintiff  of  costs,  under  the  West  Brix- 
ton Court  of  Requests  Act  (46  Geo.  3,  c.  88),  when  the  debt  is  below  £b ;  and 
it  is  not  neoeasary  that  the  plaintiff  should  be  resident  within  the  jurisdiction. 
(HamUy  t.  Mutton,  M.  T.  1836,  B.  C,  5  D.  P.  C  332 ;  S.  P.  PritcAard  v. 
MaegiU,  Id.  731).  But  where  the  defendant,  a  builder,  residing  without  the 
jurisdiction  of  B.,  made  bricks  for  sale,  which  he  occasionally  sent  to  B.,  and  the 
market  of  which  he  attended:— Held,  not  to  be  a  party  **  using  or  frequenting 
the  market,  or  trading  or  dealing  there,"  and  liable  to  be  sued  only  within  the 
bferior  jurisdiction.  Those  words,  semble,  require  that  the  party's  livelihood 
dKnild  be  substantiaUy  obtained  by  such  acts.  (Jonee  v.  Taylor,  E.  T.  1836, 
£i.,  1  Tyrw.  &  G.  940 ;  S.  C.  1  M.  &  W.  578). 

II  The  word  "  trial "  in  the  Gloucwter  Court  of  Requests  Act  held  to  apply  to 
the  writ  of  trial  before  the  sheriff;  but  the  right  of  the  defendant  to  avail  him- 
self of  it,  held  no  objection  to  the  writ  of  trial  issuing.  (Croady.  Harrit,  H.  T. 
1836,  B.  C.,4  D.  P.  C.  616). 
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(/)  Of  the  Isle  of  Wight. 

Oares  v.  Albin,  M.  T.  1824.  Ex.     1  M'CUU.  582. 

y^^^fi/^  K*^*  A  RULE  to  deprive  the  plaintiff  of  costs  was  granted  on  an  affida- 
Isle  of  W^t  ^^  ^^  ^^^  defendant,  stating  that  at  the  time  of  the  commencement 
Act)  defendant  of  the  suit,  and  CTer  since,  he  had  heen*  and  still  was,  inhabiting 
residing  there  and  residing  within  the  Isle  of  Wight,  to  wit,  in  &c, ;  and  that  he 
rafficient  to  y^^  b^en  for  and  during  all  that  time,  and  still  was,  liable  to  be 
reqaesto  jurii-  summoned  to  the  courts  of  requests  for  the  said  Isle,  and  the  scTeral 
diction*.  townships  and  places  within  the  same;  that  the  plaintiff  on  the  trial 

of  the  cause  obtained  a  verdict  for  £5  and  no  more;  and  that  the 
debt  was  recoverahle  in  the  said  Court. 

The  Court  held,  that  a  person  resident  within  the  jurisdiction  of 
the  Isle  of  Wight  court  of  requests,  and  owing  a  sum  of  £5  on  the 
balance  of  an  account,  is  privileged  to  be  sued  for  the  debt  in  that 
Court;  and  therefore,  if  the  creditor  proceed,  and  recover  a  verdict 
to  that  amount  in  a  superior  Court,  the  defendant  is  entitled  to  a 
suggestion  entered  on  the  roll  to  deprive  him  of  costs,  pursuant  to 
the  Stat.  46  Geo.  3,  c.  66,  ss.  1 1,  17,  40,  notwithstanding  that  the 
contract  was  made  elsewhere,  and  although  the  plaintiff  was  ignorant 
that  the  defendant  resided  within  the  jurisdiction,  and  claimed  a 
larger  sum. 


(gi)  Of  the  London.     See  5  ^  6  JFUl.  4,  c.  94. 

Shaddick  r.  Bennett,  M.  T.  1825.  K.  B.     4  B.  ^  C.  769; 

S.  C.7  D.^  R.  229. 

Before  statute         The  plaintiff  proved  a  debt  of  £26.     The  defendant  had  pleaded 

whtre  Mlinow.  ^^®  Statute  of  Limitations.     To  take  the  case  out  of  the  statute,  the 

ledgment       *  plaintiff  put  in  evidence  a  letter  from  the  defendant,  in  which  he 

■hewn  under  stated  that  he  did  not  owe  more  than  £3,  for  which   sum  the  joiy 

plea  of  Statute  gave  a  verdict. 

for^S^o^?^"'         '^^  ^^^^  allowed  a  sugjgestion  to  be  entered  on  the  roll,  under 
plaintiff  no^'en-  ^^^  London  Court  of  Conscience  Act,  in  order  to  deprive  the  plain- 
titled  to  costs  tiff  of  his  costs, 
under  39  &,  40 


Geo.  3,  c.  104t. 


*  But  an  action  for  not  using  a  farm  in  a  tenant-like  manner  is  not  within  the 
meaning  of  the  46  Geo.  3,  c.  66,  (the  isle  of  Wight  Court  of  Requests  Act). 
{TVitiam  v.  Urry,  T.  T.  1834,  B.  C.  2  D.  P.  C.  543). 

t  The  captain  of  a  trading  Teasel  in  the  habit  of  loading  and  nnloading  his 
cargo,  and  depositing  it  in  a  warehouse  at  a  wharf  in  London,  but  having  no  re- 
sidence, counting-house,  or  warehouse  in  the  city,  is  not  within  the  Londoa 
Court  of  Requests  Act.  {Double  ▼.  Gibbt,  M.  T.  1832,  Ex.,  1  C.  fc  M.  246; 
S.  C.  1  D.  P.  C.  583;  S.  C.  3  Tyrw.  224).  So,  where  the  defendant  had  ooly 
a  counting-house  within-  the  city  of  London,  for  the  purpose  of  receiTing  orders, 
his  residence  and  place  of  business  being  in  Surrey : — Held,  that  he  was  not  en- 
titled to  the  privilege  of  being  only  sued  in  the  London  Court  of  Requests  Act. 
(KenueiiY,  Weat,  M.  T.  1824,  K.  B.,  5  D.  &  R.  626).  But  where  it  appeared 
that  both  parties  lived  within  the  jurisdiction  of  the  Londoa  court  of  requests, 
and  the  jury  found  less  than  £b  to  be  due,  the  Court  staid  proceedings  upon 
payment  of  the  damages  without  costs.  {Fleming  v.  Dame,  T.  T.  1824,  K.  B., 
5  D.  &  R.  37).  It  seems  the  exception  in  the  London  Act  does  not  comprise  so 
action  for  use  and  occupation.  {Double  v.  Gibb,  M.  T.  1832,  Ex.,  1  C.  &  M. 
246 ;  S.  C.  3  Tyrw.  224). 
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(A)  Of  the  Middlesex.    See  23  Geo,  3,  e.  33. 

Bailey  v.  Chitty,  M.  T.  1836.  Ex.     5  D.  P.  C.  307;    S.  C. 

2  M.^W.  28. 

This  action  was  for  work,  &c.;  part  of  the  demand  was  as  a  Under  the  Mid- 
broker  for  levying  a  distress  in  Surrey.  ?^*  ^^^  ***" 

The  Court  held,  that  the  action  could  not  he  hrought  in  the  J^deimdwiae 

oonnty  court  of  Middlesex,  which  requires  both  that  the  defendant  of  action  accrue 

should  reside  and  the  cause  of  action  arise  within  the  county.  within  the 

oonnty*. 

Strutton  r.  Whitwell,  H.  T.  1828.  K.  B.  IM.^  R.  562. 

The  plaintiff  had  brought  an  action  of  assumpsit  against  the  de-  A  suggeition 
fendant,  in  which  the  latter  had  suffered  judgment  to  go  by  default;   '*°^?ct*fo^^^' 
and  upon  the  execution  of  the  writ  of  inquiry  the  jury  assessed  the  ^joQ^e  J^wts 
damages  under  40s.     On  a  rule  nisi  for  entering  a  suggestion  on  the  not  allowed  ' 
roll  pursuant  to  the  Middlesex  County  Court  Act,  (23  Geo.  2,  c.  33,   after  judgment 
8. 1 9),  to  deprive  the  plaintiff  of  costs—  ^J  .^'*?*'  *!»^ 

Per  Cur.— The  case  of  HatM  v.  Lloyd  (4  M.  &  Selw.  171)  de-  ^'^^  "^^^T- 
cided  that  a  suggestion  cannot  be  entered  under  this  act  of  Parlia- 
ment, in  order  to  entitle  the  defendant  to  double  costs,  after  judg- 
ment by  default  and  writ  of  inquiry,  but  only  where  there  has  been 
a  trial.  We  are  of  opinion  that  that  was  a  right  decision,  and  we 
consider  it  much  better  to  act  upon  it  in  the  first  instance,  than  by 
granting  a  rule  to  shew  cause  to  unsettle  the  question. 


(t)  Op  tbe  St.  Albans.    See  25  Geo.  2,  e.  28. 

Anstee  t>.  LiLEY,  H.  T.  1828.  K.  B.     1  M.^R.  564. 

On  motion  as  to  costs  under  the  St.  Albans  Court  of  Requests  Act —  Under  St.  Al- 
The  Court  said,  where  an  act  of  Parliament  which  establishes  a  bani  Act  de- 
court  of  local  jurisdiction  for  the  recovery  of  debts,  has  a  clause  pro-  ^*5^"^^J. 
iiibiting  the  commencing  of  actions  in  any  other  court  against  a  de-  Sency. 
fendant  residing  within  the  jurisdiction,  and  enabling  the  defendant 
to  plead  that  act  in  bar,  he  must  plead  the  act  or  give  it  in  evi- 
dence under  the  general  issue.    After  verdict,  the  Court  will  not 
assist  him. 


(J)  Of  the  SouTHWARKf.     See  4  Geo.  4,  e.  123. 

*  Bat,  where  the  verdict  was  reduced  under  40«.  by  the  Conrt  on  the  gronnd 
of  the  plaintiff  not  being  entitled  to  recover  part  of  the  demand,  not  being  a  duly 
licensed  apothecary,  and  so  to  be  taken  as  if  no  debt,  the  defendant  was  entitled 
to  enter  a  aoggestion,  under  the  Middlesex  Conrt  of  Requests  Act.  {Wells  v. 
Lmgridge,  H.  T.  1837,  B.  C,  5  D.  P.  C.  509).  Under  the  Middlesex  Act 
the  plaintiff  is  liable  to  be  deprived  of  costs,  although  the  yerdict  be  reduced  by 
theplea  of  the  Statute  of  limitationB.  {Bailey  ▼.  Chiity,  M.  T.  1836,  Ex.,  5  D. 
P.  C.  307 ;  S.  C.  2  M.  &  W.  28).  An  affidavit  in  support  of  an  application  for 
double  eoaU,  under  the  23  Geo.  2,  c.  33,  s.  9,  (the  Middlesex  County  Court  Act), 
nrast  state  the  defendant  liable  to  be  summoned  to  the  county  court.  {Unwin  v. 
Ktmy,  E.  T.  1834,  B.  C,  2  D.  P.  C.  492). 

fThib  4tkk  of  Geo.  4,  e.  123,  repeals  the  previous  Southwark  Court  of  Requests 
Acts,  as  to  deprinng  a  plaintiff  of  costs  where  he  recovers  less  than  40f  • 
{(Smidge  V.  Smith,  H.  T.  1836,  B.  C,  4  D.  P.  C.  583). 
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(k)  Of  the  Tower  Hamlets.     See  2  JFilL  4,  c.  65. 
(/)  Of  the  Westminster*.    See  6  ^  7  Will.  4,  c.  137. 


iftepHcatfonf.     See  particular  heads  according  to  subject- 
matter. 


IKeSCUtt-     See  also  tit.  Esc(g)e. 


Hespottlyentfa.     See  tits.  Bottomry  and  Respondentia— Ship 

and  Shipping, 


3KeSt{tttt(on.     See  tit.  Replevin. 


*  Under  the  late  Westminster  Act,  23  Geo.  2,  c.  27,  upon  an  issue  as  to  the 
amount  of  the  debt: — Held,  that  the  plea  is  given  only  to  inhabitants  and  resi- 
dents; but  the  priTilege  of  the  jurisdiction  is  to  persons  "seeking  their  liTeh- 
hood,"  as  well  as  to  inhabitants  within  the  city.  (Scottt  t.  Seager,  H.  T.  1833, 
N.  P.,  1  M.  &  Rob.  244).  The  jurisdiction  of  Uie  Westminater  Court  of  Be- 
quests is  confined  to  cases  of  debt,  and  does  not  extend  to  any  matter  pro- 
perly the  subject  of  an  action  on  the  case  for  unliquidated  damages.  {Soamef  t. 
Rawl'mga,  M.  T.  1835,  Ex.,  4  D.  P.  C.  501;  2  C,  M.  &  R.  744;  B.C.  1 
Tyrw.  46).  And,  to  entitle  a  defendant  to  the  suggestion  under  the  Westminster 
Act,  (6  &  7  Will.  4,  c.  137,  s.  86),  he  must  swear  distinctly,  and  in  terms,  that 
he  was  at  the  time  of  the  commencement  of  the  action  residing  or  inhabitiiig 
within  the  jurisdiction.  (White  ▼.  Jefert,  T.T.  1838,  C.  P.,  5  Soott,  744;  see 
Todd  ▼.  £m/y,  T.  T.  1843,  MSS.) 

t  Rule  T.  T.  1  Will.  4  orders,  that  no  judgment  of  non  pros,  shall  be  sigiied 
for  want  of  a  declaration,  replication,  or  other  subsequent  pleading,  until  four 
days  next  after  a  demand  thereof  shall  have  beoi  made  in  writing,  upon  the  plun- 
tiff,  his  attorney,  or  agent,  as  the  case  may  be.  There  is  no  fixed  time  for  re- 
plying, and,  to  compel  parties  to  do  so,  there  must  be  a  rule,  which  may  be  given 
at  any  time  when  the  office  is  open.  (H.  T.  2  Will,  4).  And  service  of  a  r^  to 
reply  or  plead  any  subsequent  pleading,  shall  be  deemed  a  sufficient  demand  of  a 
replication,  or  such  other  subsequent  pleading,  (H.  T.  2  WUl.  4) ;  this  Role 
therefore  dispenses  with  the  demand  of  replication  required  by  Rule  T.T.  1  WiU.4, 
before  signing  judgment  of  non  pros. 

By  Rule  H.  T.  4  Will.  4,  it  shall  not  be  necessary,  in  any  replication  or  sabse- 
quent  pleading  intended  to  be  pleaded  in  bar  of  the  whole  action,  to  use  any  alle- 
gation of  "  precludi  non,"  or  to  the  like  effect,  or  any  prayer  of  judgment,  and 
all  replications  and  subsequent  pleadings,  without  such  formal  parts,  shall  be 
taken,  unless  otherwise  expressed,  as  pleaded  in  bar  of  the  whole  action,  pro- 
vided nothing  herein  contained  shall  extend  to  cases  where  an  estoppel  is 
pleaded. 

$  If  a  hayward  take  cattle  which  are  straying  in  a  common  or  lane,  and  tbcy 
are  rescued  as  he  is  taking  them  to  the  pound,  this  rescue  is  indictable;  bat  if 
the  hayward  take  cattle  which  are  damage  feasant  in  the  enclosed  land  of  any 
private  occupier,  the  rescue  of  them  before  they  get  to  the  potind  is  not  indict- 
able; as  in  the  latter  case,  till  the  cattle  get  to  the  pound,  the  hayward  is  to  be 
considered  the  mere  servant  of  the  occupier.  {Rejpy,  Bradskaw,  1835,  N.  Pf 
7  C.  &  P.  233).  Upon  a  return  made  by  the  sheriff  of  '*  rescue"  firom  bis 
bailiffs,  attachment  granted  against  rescuer.  {GodbyY,  DewtM,  £.  T.  1834, C.  P.t 
10  Bing.  112). 
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ISltomo  l^aienllfO.     See  tit.  Replevin, 


Kttraxft*. 


5Krtum,  false,  action  for.    See  tit.  Sheriff. 


Urbrrstontr* 


Wright  v.  Williams,  T.  T.  1836.  Ex.     \  M,  ^  W.  775;   S.  C. 

IT.^G.  375. 

In  case  for  an  injury  to  the  plaintiiTs  reversionary  interest —        The  plaintiff 
The  Court  held,  tiiat,  in  a  plea  under  2  &  3  Will.  4,  c.  7 1,  it  was  suf-  mvat  allege  he 
fident  to  allege  a  user  to  have  existed  for  four  years  *'  before  the  ^  *!l«  x^a^' 
commencement  of  the  suit,"  without  alleging  it  before  the  act  com-  fendwit  cUdma 
plained  of;  and  that  a  replication  to  such  plea  of  the  defendant  a  life  estatef. 
having  only  a  life  estate  must  shew  that  the  plaintiff  was  the  person 
entitled  to  the  reversion  expectant  on  the  determination  of  the  life 
estate. 


^t^axtt. 


England  r.  Davidson,  E.T.  1840.  Q.  B.     11  Jd.  $•  E.  856; 

S.  C.  3  P.  ^  D.  594. 

In  an  action  of  assumpsit  for  a  reward  offered  by  defendant  to  A  policeman  ia 
a  party  giving  information  as  to  a  burglary;  plea,  that  the  plaintiff  entitled  to  a 
was  a  policeman,  and  that  it  was  his  duty  to  give  such  information,  reward. 
&c.    On  demurrer — 

The  Court  held  the  plea  bad,  as  he  might  have  rendered  services 
beyond  what  he  was  bound  to  do  as  such  officer. 

*  A  retraxit  ia  a  bar  to  any  fntnre  action  for  the  same  cause.  It  mnat  for- 
merly have  been  made  in  person  in  open  Conrt  when  the  trial  was  called  on ; 
(2  Sell.  338)  ;  but  by  H.  T.  2  Will.  4,  where  the  defendant,  after  having  pleaded, 
is  allowed  to  ooinfeas  the  action,  he  may  withdraw  his  plea  in  person,  without  the 
appearance  of  the  attorney  or  his  clerk  for  that  purpose  before  the  officer  of  the 
Court. 

t  No  action  will  lie  by  the  reversioner  for  an  injury  to  his  reversionary  in- 
terest l^  reaiaon  of  a  trespass  committed  on  the  land  by  a  stranger  during  a  sub- 
fiitioig  tenancy,  although  that  trespass  may  have  been  committed  under  a  claim 
of  a  right  of  way.  (Boaster  v.  Taylor,  M.  T.  1832,  K.  B.,  1  N.  &  M.  II ;  S.  C. 
4  B.  &  Ad.  72).  But  the  erection  on  the  defendant's  house  of  eaves,  and  a  pipe 
overhanging  and  conducting  water  on  land  in  the  occupation  of  a  tenant,  is  a 
permanent  injury,  which  gives  a  right  of  action  to  the  reversioner.  (Thicker  v. 
NewmoM,  M.  T.  1839,  Q.  B.,  3  P.  &  D.  14).  Where  the  plaintiff  had  demised 
oottsges,  without  any  exception  of  mines,  and  the  defendant,  by  excavating  mines 
under  Une  premiaes,  had  injured  the  water : — Held,  that  the  plaintiff  was  entitled 
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Williams  v.  Carwardine,  E.  T.  1833.  K.  B.     I  N.^  M.  418. 

And  party  is  This  was  an  action  of  assumpsit  upon  a  hand  bill,  which  stated 

entitled  to  re-      that  "  whoever  would  give  such  information  as  might  lead  to  a  dis- 

u^'It™™i;i  covery  of  the  murder  of  Walter  Carwardine  should,  on  convictioni 
ne  naicompuea  ,•'  t     t*  r>r..  •«  «  ▼  i    i  i        i  •    •«• 

with  terms  of-     i^ceive  a  reward  of  20/.,    &c.     It  appeared  that  the  plamtiff  was 

fered,  whatever   the  party  who  first  gave  information  which  afterwards  led  to  the 
^m*'-^*  ^       conviction  of  the  murderer;  but  that  it  was  not  given  with  any  view 

to  the  reward,  nor  with  any  intention  to  avail  herself  of  it,  but  pro- 
ceeded from  entirely  other  motives.  A  verdict  was  found  for  the 
plaintiff  for  20/. 

Per  Cur. — It  is  a  general  promise  held  out  to  the  population  of 
the  country,  that  whoever  should  give  information  which  should  lead 
to  the  conviction  of  the  murderer  should  receive  a  reward.  That 
gives  a  right  of  action,  and  the  Court  cannot  enter  into  the  motives 
of  the  party  giving  that  information. 


motives*. 


'iSii^t,  ^ttttton  oft. 


m^U  SHvtt  oft 


Leigh  v.  Leigh,  H.  T.   1836.    C.  P.     4  D.  P.  C.  650;    S.  C. 

2  Bifig.  N.  S.  464;  S.  C.  2  Scott,  666. 

Under  3  &  4  A  writ  of  right  issued  on  the  29th  December,  1834,  returnable 

Will.  4,  the        on  the  26th  January,  1835.     The  return  day  was  altered  from  term 

£ind^"wrU   ^  *®™'  "^^^  ^^  ^^  ^^*^^y  ™*^®  returnable  in  November  1835. 
and  serve  it  ^^^  Court  held,  that  the  resealing  made  it  a  new  writ,  and  the 

three  terms  af*    right  of  action  was  barred  by  the  3  &  4  Will.  4,  c.  27,  s.  38. 


terwards. 


to  maintain  case  for  the  injary  to  his  reversionary  interest.  (Raine  v.  AldertM, 
H.  T.  1838,  C.  P.,  4  Bing.  N.  S.  702;  S.  C.  6  Scott,  691;  see  1  M.  &  W. 
452).  So,  the  reversioner  is  entitled  to  sustain  a  second  action  for  the  injary  to 
his  reversion  by  continaing  an  obstruction,  &c.,  upon  an  issue  of  ita  being  *'tbe 
same  identical  grievance :"  the  continuance  of  the  injury  for  a  subsequent  period 
negatives  that  issue.  {Shadwell  v.  Hutchinum,  M.  T.  1830,  N.  P.,  4  C.  &  P. 
333). 

In  case  by  a  reversioner  for  an  injury  to  the  reversion  by  pulling  down  certain 
parts  of  a  building,  upon  the  Question,  whether  the  plaintiflf  s  reversionary  in- 
terest was  sufficiently  established  by  mere  parol  proof  of  the  occapier  holding  the 
premises  as  tenant  to  the  plaintiff,  without  producing  the  written  agreement  un- 
der which  he  held,  the  Court  was  equally  divided.  (Strother  v.  Barr,  M.  T. 
1828,  C.  P.,  5  Bing.  136;  S.  C.  2  M.  &  P.  207). 

*  In  an  action  for  a  reward  offered  to  **  whomsoever  should  ^ve  information 
whereby  the  property  taken  on  a  robbery  might  be  traced,  on  conviction  of  tbe 
parties;" — Held,  that  the  party  entitled  was  he  who  first  gave  such  information, 
although  not  communicated  immediately  to  the  party  robbed,  but  to  a  party  an- 
thorized  to  receive  it,  and  act  in  the  apprehension  as  a  constable.  (^Laneatitr 
V.  WaUh,  T.  T.  1838,  Ex.,  4  M.  &  W.  16). 

Rewards,  under  the  stat.  7  Geo.  4,  c.  64,  s.  28,  for  the  apprehension  of  offen- 
ders, are  not  confined  to  cases  where  the  person  apprehended  has  had  a  loss  of 
time,  or  has  been  at  an  expense.  {Rex  v.  Bame»t  1835,  N.  P.,  7  C.  &  P.  166). 

t  A  petition  was  indorsed  *'  soit  droit  fait,"  but  not  specially  referring  it  to 
the  Court : — Held,  that  it  could  not  adjudicate  thereon.  {Perrinp,  Ex  ptrie, 
T.  T.  1837,  Ex.,  5  D.  P.  C.  750). 

t  By  3  &  4  Will.  4,  c.  27,  s.  36,  it  is  enacted,  that  no  writ  of  right  patent, 
writ  of  right  quia  dominua  remisit  curiam,  writ  of  right  in  capite,  writ  of 


RIOT.  387 


See  7  ^  8  Geo.  4,  e.  30. 
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n.  BELATIVE  TO  WHO  MAT  BE  GUILTY  OF,  p.  338. 

m.  BELATIVE  TO  THE  INDICTMENT,  p.  338. 

nglit  in  London,  writ  of  right  doie,  writ  of  right  de  rationabili  Pfrte,  writ  of 

rig|it  of  adrowion,  writ  of  right  npon  disclaimer,  writ  de  rationabilibni  diriaif, 

writ  of  right  of  ward,  writ  de  conanetadinibiu  et  aerritiia,  writ  of  eeaaarit,  writ 

of  adwat,  writ  of  quo  jure,  writ  of  aeeta  ad  molendiniim»  writ  de  eaaendo 

qoieCiim  de  theolonio,  writ  of  ne  injnate  yexea,  writ  of  meane,  writ  of  quod  per- 

mittat,  -writ  of  formedon  in  descender,  in  remainder,  or  in  reverter,  writ  of 

utile  of  norel  diaaeiain,  nniaanoe,  darrein  presentment,  jnria  ntnun,  or  mort 

d'aooertor,  writ  of  entry  aor  diaaeiain,  in  the  qnibna,  in  the  per,  in  the  per  and 

cai,.  or  in  the  poat,  writ  of  entry  aor  intmaion,  writ  of  entry  ear  alienation  dam 

Ant  non  compos  mentis,  dam  fdit  infra  aetatem,  dam  fait  in  priaona,  ad  oomma- 

neo  legem,  in  casa  proviso,  in  oonaimili  caso,  cni  in  vita,  saroaiin  vita,  cai  ante 

diTortiiiai,  or  aor  cai  ante  divortiam,  writ  of  entry  aar  ahaftement,  writ  of  entry 

S^are  qedt  infra  tenninum,  or  ad  terminnm  qai  prsteriit,  or  canaa  matrimonti 

pneloeati,  writ  of  aiel,  besuel,  tresaiel,  coainage,  or  nnper  obiit,  writ  of  waate, 

wit  of  partition,  writ  of  deceit,  writ  of  quod  ei  deforoeat,  writ  of  covenant 

Rslt  writ  of  warrantia  charts,  writ  of  earia  clandenda,  or  writ  per  qwB  aervitia, 

isd  no  other  action,  real  or  mixed,  (except  a  writ  of  right  of  dower,  or  writ  of 

dower  node  nihil  habet,  or  a  qnare  impedit,  or  an  qectment),  and  no  plaint  in  the 

utoie  of  any  anch  writ  or  action  (except  a  plaint  for  free-bench  or  4ower)«  shall 

be  broQgfat  after  the  Slat  day  of  December  1834. 

See /(Met,  dem.,  Wright,  ten.,  T.  T.  1828,  C.  P.,  2  M.  &  P.  318;  Webb, 
don.,  /Met,  ten.,  5  Bing.  285;  Thotk  v.  BagwtU,  H.  T.  1826,  C.  P.,  3  Bing. 
373;  UaUr  v.  MilUr,  H.  T.  1835,  C.  P.,  2  Bing.  N.  S.  66. 

Skerifg  Return.']— Set  Anff ell  v.  Angell,  H.  T.  1826,  C.  P.,  3  Bing.  393; 
^t  V.  AnffeU,  H.  T.  1836,  C.  P.,  4  D.  P.  C.  652;  S.  C.  2  Bing.  N.  S.  528 ; 
S.  C.  2  Scott,  806. 

JP/Miira^«.]-~See  Bowleg  v.  Boio/y,  H.  T.  1828,  C.  P.,  4  Buig.  428 ;  S.  O. 
1 M.  &  P.  102;  Twining  v.  Lowndee,  H.  T.  1835,  C.  P.,  2  Bing.  N.  S.  133; 
Rnkion  V.  Neebitt,  M.  T.  1834,  K.  B.,  6  Ad.  &  E.  103. 

XvMiniee.j—See  fijpiret,  dem., Iform,  ten.,  E.T.  1833,  C.  P.,  9  Bing.  690; 
S.  C.  3  M.  &  Soott,  124 ;  Spiree,  dem.,  Morrie,  ten.,  9  Bing.  687;  S.  C.  3  M. 
&  Scott,  118;  S.  P.  Jonee,  dem.,  Brearlg,  ten.,  1832,  N.  P.,  5  C.  &  P.  319; 
Ihmeda^,  dem.,  Nnghee,  ten.,  E.  T.  1834,  C.  P., 3  Bing.  439 ;  S.  C.  4  Scott,  209. 

fFiineeeee.^ — See  Domet  v.  Lowndee,  M.  T.  1838,  C.  P.,  6  Scott,  738 ;  S.  C. 
^Bing.N.  S.  161. 

Bight  to  begtH.^—Seo  TboM  v.  BagweU,  E.  T.  1826,  C.  P.,  3  Bing.  446. 

Of  the  jvryA-^Soe  Tuoth  v.  BagweU,  M.  T.  1825,  N.  P.,  2  C.  &  P.  187; 
Gnuev.  Nieott,  M.  T.  1834,  C.  P.,  3  D.  P.  C.  115;  S.  C.  1  Scott,  68;  Da- 
«ut.  dem.,  Limid,  ten.,  T.  T.  1838,  G.  P.,  6  Scott,  435^  S.  C.  4  Bing.  N.  S. 
711. 

AmendmmU.']'-%oo  Worleg  v.  Blmi,  H.  T.  1833,  C.  P.,  1  D.  P.  C.  728; 
S.C.  2  M.  &  Scott,  799  ;  S.  C.  9  Bing.  635. 

Staging  and  eetting  oiide.^-Seo  Bowgear  v.  Bowgear,  E.  T.  1833,  C.  P.,  3 
M.  &  Scott,  65  ;  Fbot  v.  Skerif,  H.  T.  1S36,  C.  P.,  4  D.  P.  C.  652 ;  S.  C.  2  Bing. 
K.  S.  528;  S.  C.  2  Scott,  813. 

Am  iVot.J — See  BowUe  v.  BaHeg,  E.  T.  1827,  C.  P.,  1  M.  &  P.  2 ;  7Vy- 
m»g,  dem.,  Lowndee,  ten.,  H.  T.  1833,  C.  P.,  9  Bing.  65 ;  Dumedag,  dem., 
Bngkee,  ten.,  T.  T.  1836,  C.  P.,  2  Soott,  377. 

Ifonemt.j^Seo  Maeon,  dem.,  Sadler,  ten.,  M.  T.  1835,  C.  P.,  2  Bing.  N»  S. 
323;  2  Scott,  510. 

vol..  V.  Z 
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IV.  RELATIVE  TO  THE  EVIDENCE,  p.  338. 
V.  RELATIVE  TO  THE  COSTS,  p.  339. 


I.  RELATIVE  TO  THE  CIRCUMSTANCES  NECESSARY  TO 

CONSTITUTE  THE  OFFENCE*. 

II.  RELATIVE  TO  WHO  MAY  BE  GUILTY  OFf. 

III.  RELATIVE  TO  THE  INDICTMENT^. 

IV.  RELATIVE  TO  THE  EVIDENCE§. 

*  It  u  not  a  ''  beginiung  to  demolish"  a  house  within  the  meaning  of  the  ttrt. 
7  &  8  Geo.  4,  e.  30,  s.  8,  nnlesB  the  jury  be  satiuified  that  the  ultimate  object  of 
the  rioters  was  to  demoUsh  tiie  house,  and  that,  if  they  had  carried  their  intention 
into  fall  effect,  they  would,  in  point  of  foct,  hare  demolished  it.  (iteur  ▼.  ThomoMt 
1830,  N.  P.,  4  C.  &  P.  237).    But,  where  the  prisoners  broke  only  the  detscfaed 
parts  of  a  machine  which  had  been  taken  to  pieces: — ^Held,  to  be  within  the  7  &8 
Geo.  4,  c.  30,  s.  4.    {lUx  y.  Mackerel,  1831 ,  N.  P.,  4  C.  &  P.  448).     So,  where 
the  water-wheel,  the  moving  power  of  a  threshing  madkine,  was  oroken.  (fiut 
y.  Fidler,  1831,  N.  P.,  4  C.  &  P.  450).    And  a  riot  is  not  the  kas  a  riot, 
nor  is  an  illegal  meeting  the  less  an  illegal  meeting,  because  the  prodamadon 
from  the  Riot  Act  has  not  been  read,  tiie  effect  of  that  proclamation  beittg  to 
make  the  parties  guilty  of  a  capital  offence  if  they  do  not  disperse  within  an  hmir; 
but,  if  that  proclamation  be  not  read,  the  parties  are  guilty  of  the  common-law 
offence,  wlii<m  is  a  misdemeanour ;  and  all  magistrates,  constables,  and  eren  pri- 
vate indtriduals,  are  justified  in  dispersing  the  offenders;  and  if  they  cannot  other- 
wise succeed  in  doing  so,  they  may  use  force.    Without  any  proclamation  at  aD, 
if  a  meeting  is  illegal,  a  party  who  attends  it,  knowing  it  to  be  so,  la  guilty  of  sn 
offence.  {.Rex  y.  Pitreey,  T.  T.  1833,  N.  P.,  6  C.  &  P.  81).    Where  a  puty  of 
ooal-whippers,  having  a  feeling  of  ill- will  to  a  coal-lumper  who  paid  less  than  the 
usual  wages,  created  a  mob,  and  riotously  went  to  the  house  where  he  kept  his 
pay-table,  and  cried  out  that  they  would  murder  him,  and  began  to  throw  stones, 
brick-bats,  &c.,  and  broke  windows  and  partitions  and  part  of  a  wall,  and  con- 
tinued, after  his  escape,  throwing  stones  at  the  house,  till  they  were  compelled  to 
desist  by  the  threats  of  the  pol&e:— Held,  that  they  might  be  oonyicted  of  be- 
ginning to  demolish,  under  the  stat.  of  7  &  8  Geo.  4,  c.  30,  a.  8,  thcmgh  thdr 
principal  object  was  to  injure  the  coal-lumper,  provided  it  waa  alao  their  obieotto 
demolish  the  house,  either  on  account  of  its  being  used  by  htm  or  his  men, 
though  they  had  not  any  ill-will  against  the  owner  of  the  house  peraooaUy.  (Bex 
y.  Bait,  1834, 0.  B.,  6  C.  &  P.  329). 

t  An  parties  present  at  a  prise-fight  a^e  equally  liable  for  a  ru»t  and  assault 
committed  thereat,  and,  semble,  justices  may  apprehend  the  combatanta,  and  com- 
pel them  to  enter  into  sureties  for  the  peace,  and  in  de&ult  commit  them.  (Re* 
y.  milmgham,  1825,  N.  P.,  2  C.  &  P.  234). 

t  Where,  in  an  indictment  on  1  Geo.  1,  st.  2,  c.  5,  s.  1,  for  remalnins  after  tiie 
proclamation  was  read,  it  appeared  that  the  concludingwords  "God  aavetLe  King'* 
had  been  omitted :— Held,  that  the  charge  could  not  be  supported.  (JRex  y.  Child, 
1830,  N.  P.,  4  C.  &  P.  442).  So,  if  persons  be  charged  with  a  riot  and  cutting 
down  fences,  and  the  indictment  do  not  conclude  in  terrorem  popoli,  they  cannot, 
on  that  indictment,  be  convicted  of  a  riot,  but  may  be  conncted  of  an  unlawful 
assembly.  {Bexy,  Cox,  1831 ,  N.  P.,  4  C.  &  P.  538). 

Indictment  for  that  the  prisoners,  being  riotously,  &c.  assembled*  &c.  at  the 
parish  of  A.,  feloniously  cud  begin  to  demolish  the  house  of  the  proeecutor, 
"  situate  at  the  parish  aforesaid:" — Held  sufficient,  and  that  the  parish  must  be 
taken  to  relate  to  the  last-mentioned  parish.  (Bex  y.  Bickardxm  1832.  N.  P.,  1 
M.  &Rob.l77). 

§  If  persons  who  had  formed  part  of  a  mob  obtain  money  from  a  party  Vy  ad- 
yising  him  to  giye  money  to  the  mob,  and  be  indicted  for  this  as  a  robbery,  the 
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V.  RELATIVE  TO  THE  COSTS*. 


SElobiergt-     See  also  tits.  Indictment — Larceny. 


See»  also,  tit.  Judge* a  Order, 


I.  RELATIVE  TO  THE  3  &  4  Will.  4,  p.  340. 
IL  RELATIVE  TO  THE  INTITLING,  p.  340. 
IIL  RELATIVE  TO  THE  DATE,  p.  340. 

IV.  RELATIVE  TO  THE   SERVICE,  AND  WAIVER  OF. 

(a)  On  whom  to  bb  sbrted,  p.  341. 

(h)    Bt  sticking  X7P  IN  PUBLIC  OFFICE,  p.  341. 

(c)  In  case  of  demand  of  money,  p.  341. 

{d)  On  several  defendants,  p.  341. 

(e)  Waiver  and  acknowledgment  of,  p.  341. 

V.  RELATIVE  TO  THE  AFFIDAVIT,  p.  342.. 

VL  RELATIVE    TO    PROCEEDINGS    ON    IN    COURT, 

p.  342. 

pratecator  to  shew  that  this  was  not  bonft  fide  advice  may  give  evidence  of  de- 
mands of  nioney  made  by  the  same  mob  at  other  places  bdTore  and  afterwards  in 
tile  coarse  of  the  same  day,  if  any  of  the  prisoners  were  present  on  those  occa- 
sions. (AejTT.  Wmkwwth,  1830,  N.P.,4  C.&P.  444). 

*  Upon  an  indictment  for  riot  preferred  at  the  sessions,  and  removed  by  the  pro- 
secutor into  the  King's  Bench,  and  tried  at  N.  P.: — Held,  that  no  costs  were 
sQowable  under  the  7  Geo.  4,  c.  64,  s.  23.  {Rex  y.  JohMnn^  1827, 1  Moo.  C. 
C.  173). 

t  On  an  indictment  for  robbery,  the  jury  having  found  the  prisoner  gnilty  of 
an  assanlt,  bnt  without  any  intention  to  commit  any  felony : — Held,  that  the  pri- 
soner m^ht  be  convicted  of  the  assault,  and  punished,  under  7  Will.  4  &  1 
Tict.  e.  85,  8. 1.  {Reg,  v.  BlUs,  8  C.  &  P.,  N.  P.  654).  So,  on  an  indictment  for 
stealing  from  the  person  a  pocket-book,  which  appeared  never  to  have  been  re- 
moved finom  the  prosecutors  person,  but  only  raised  up  ftt>m  the  bottom  of  his 
pockety  six  Judges  against  four  were  of  op'nion  that  it  did  not  amount  to  a 
taking  from  the  person,  but  all  agreed  that  tha  offence  of  larceny  was  complete. 
(Rexr.  TkampMon,  1825,  1  Moody,  C.  C.  78).  In  a  highway  robbery,  the  force 
applied  most  be  for  the  purpose  of  overpowering  and  preventing  resistance,  and 
not  merely  of  getting  possession  of  the  property.  {Rex  v.  Gnoeil,  1824,  N.  P., 
1  C.  &  P.  304). 

A.  and  B.,  when  riding  in  a  gig  together,  were  robbed  at  the  same  time,  A. 
of  his  money,  B.  of  his  watch,  and  violence  used  towards  both.  There  was  an 
indictnient  for  the  robbing  of  A.,  and  another  indictment  for  the  robbing  of  B.: 
— Held*  that,  on  the  trial  of  the  first  indictment,  cadence  might  be  given  of  the 
fret  of  the  loss  of  the  watch  by  B.,  and  that  it  was  found  on  one  of  the  prisoners, 
but  that  no  eridoice  ought  to  be  given  of  any  violence  offered  to  B.  by  the  rob- 
bers, atejt  ▼.  Roomeg,  1836,  N.  P.,  7  C.  &  P.  51 7). 
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VII.  RELATIVE  TO  ON  WHOM  BINDING,  p.  343. 

VIII.  RELATIVE  TO  AMENDMENT  OF,  p.  343. 

IX.  RELATIVE  TO  BRINGING  MONEY  INTO  COURT 

UNDER,  p.  343. . 

X.  RELATIVE  TO  ENLARGING,  p.  343. 

XI.  RELATIVE  TO  RE-OPENING,  p.  343. 

XII.  RELATIVE  TO  REVIVING,  p.  343. 

XIII.  RELATIVE  TO  RESCINDING,  p.  344. 

XIV.  RELATIVE  TO  COSTS  ON,  p.  344. 

XV.  RELATIVE  TO  SECOND  RULE  FOR  SAME  CAUSE, 

p.  344. 


I.  RELATIVE  TO  THE  3  &  4  WILL.  4. 

Miller,  dem,,  Miller,  ten.,  M.  T.  1835.  C.  P.     1  Scott,  387. 

The  Rules  made       On  a  rale  calling  on  the  demandant  to  shew  cause  why  the  count 
under  the  3  &4  in  the  writ  of  right  should  not  he  set  aside  for  irregularity.    The 

Y^at*  *^  l^^t    ®y^^®°  ^^»  *^**  ^*  ^'^**  untitled  as  of  Hilary  Term,  in  the 

retlmsSamnw  J^^  ^^  ^^*  ^»  ^^^i^^As,  according  to  the  first  General  Ride  pro- 
rerenne  cauies.  mulgated  by  the  Judges  under  the  authority  of  the  3  &  4  Will.  4, 

€.  42,  s.  1,  it  should  be  intitled  as  of  the  day  on  which  it  was 
pleaded. 

Per  Cur, — ^The  new  Rules  which  the  Judges  of  the  various  courts 
are  empowered  by  the  3  &  4  Will.  4,  c.  42,  s.  1,  to  promulgate, 
apply  only  to  those  cases  in  which  the  courts  hare  a  common  and 
concurrent  jurisdiction.  Neither  is  there  anything  in  these  which 
refers  to  the  revenue  laws,  nor  to  proceedings  with  r^ard  to  crimes, 
subjects  over  which  the  Courts  of  King^s  Bench  and  Exchequer 
have  peculiar  jurisdiction.  So  with  respect  to  writs  of  right  in  the 
Common  Fleas. 


II.  RELATIVE  TO  THE  INTITLING*. 
III.  RELATIVE  TO  THE  DATEf- 

IV.  RELATIVE  TO  THE  SERVICER,  AND  WAIVER  OP. 

*  Rules  of  Court  delhrered  out  in  yacadon  to  state  the  day  of  the  month  and 
week,  but  to  be  intitled  as  of  the  term  preceding.  (Reg.  Gen,  M.  T.  1837,  C.  P.» 
4  Bing.  N.  S.  367 ;  S.R.  3  M.  &  W.  154 ;  S.R.  3  N.  &  P.  2). 

t  Where  a  rule  is  applied  for  on  one  day,  but,  ifrom  the  Court  taking  time  to 
consider,  it  is  not  granted  till  another,  it  must  be  dated  as  of  the  former  day. 
{Bgan  t.  Rowley ^  M.  T.  1839,  B.  C,  8  D.  P.  C.  145). 

t  A  rule  nisi  to  computet  served  at  York  on  the  day  cause  was  to  be  alievn, 
is  insufficient  to  authorize  making  the  rule  absolute,  although  tcQ  days  bate 
elapaed  since  the  service.  {Farrell  v.  Dale,  E.  T.  1833,  Bx.,  2  D.  P.  C.  15). 
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(a)  On  whom  to  bs  served*. 

(6)   By   sticking   up   in    public   OFFICSf. 

(c)  In  CASE  OF  DEMAND  OF  MONEY  |.     See,  also,  tits.  Attach- 
ment— Arbitration, 

{d)  On  several  defendants  $. 


(e)  Waiver  and  acknowledgment  of. 

Levi  p.  Buncombe,  H.  T.  1835.  Ex.     1  C,  M.  f  R.  737;  S.  C. 

3  D.  P.  0.  447. 

Upon  a  role  nisi  for  an  attachment  for  not  obeying  a  Judge's  Appearing  to  a 
order,  made  a  rule  of  Court,  not  personally  served,  the  party  ap-  ™*e  U  a  wairer 
pesied,  on  the  rule  coming  on,  and  objected  to  the  want  of  personal  ^'^"^'^^^^U' 


Hie  Court  held,  that  was  a  waiver. 

*  Senriee  of  a  rale  niai  to  compute  on  the  mother  of  the  defendant  at  hii  resi- 
denee,  held  anffident  {Wiarrm  ▼.  Smith,  M.  T.  1633,  Ex.,  2  D.  P.  C.  216). 
So,  it  ia  aufficieDl  to  aenra  a  rule  niai  to  compute  on  *'  a  female  in  the  habit  of 
receivnig  oMaaagea  for  the  defendant  at  hia  dwefiing-houae."  {Edward*  ▼.  Napier, 
M.  T.  1840,  Q.  B.,  9  D.  P.  C.  177).  Or  on  a  female  who  ia  awom  to  be  part  of 
the  defendant'a  femily,  and  who  piomiaea  to  give  the  copy  rule  to  the  defendant. 
(Wetdem  y.  lApmam,  M.  T.  1840,  B.  C,  9  D.  P.  C.  HI).  But  aerrice  on  a 
wuehooaeman  at  defendant'a  place  of  bnaineaa,  (Ibottan  ▼.  Phelpe,  T.  T.  1840, 
Ex.,  8  D.  P.  C.  770;  S.  C.  6  M.  &  W.  626;  S.  P.  Cattle  ▼.  Sowerby,  H.  T. 
1836,  Ex.,  4  D.  P.  C.  669),  or  on  the  defendant'a  landlady,  ia  not  aufficient. 
{Gardner  ▼.  Green,  H.  T.  1835,  B.  C,  3  D.  P.  C.  343).  So,  mx>n  a  female  aer- 
vant  at  chamben.  {Aiaattm  r.  Walker,  M.  T.  1834,  3  D.  P.  C.  258). 

t  Serrioe  of  a  rule  by  aticking  it  up  in  the  office  will  not  be  allowed  upon  an 
affidavit  that  tiie  attomey'a  reaidenoe  la  unknown,  unleaa  it  ia  alao  awom  that  the 
party's  reaidenoe  ia  unknown;  {Wright  ▼.  Gardner,  E.T.  1835,  Ex.,  3  D.  P.  C. 
657);  and  it  will  be  confined  to  the  particular  hde  aought  to  be  aenred.  {Daviee 
▼.  Jemner,  M.  T.  1840,  C.  P.,  9  D.  P.  C.  45).  But  aerrice  of  a  rule  to  compute 
allowed,  hy  sticking  up  in  the  office,  and  aerring  on  the  general  attorney  of  the 
defendant,  where  this  party  waa  abroad,  had  no  place  of  reaidence  in  thia  country, 
and  no  attorney  m  the  suit.  {Gihwn  ▼.  Lord  Ranelagh,  H.  T.  1839,  C.  P. 
7  Scott,  231). 


X  To  brin^  the  party  into  contempt  for  non-payment  of  money,  purauant  to 
rtdt  ot  Conrty  if  the  demand  ia  made  oy  power  of  attorney,  a  copy  of  the  po^cr 
muat  be  left  at  the  time  of  demand.  {Doe  d.  Cope  ▼.  Johnton,  H.  T.  1839,  B.  C, 
7  D.  P.  C.  550). 

I  A  mle  niai  to  compute  principal  and  intereat  on  a  bill  of  exdiange  waa  made 
■beolntOy  it  haTing  been  aerred  on  one  of  two  defendanta  by  leaving  the  original, 
and  a  copy  having  been  aerred  on  the  other  defendant.  (  Chnmt  ▼.  Stoneham,  M.  T. 
1838,  C.  P.,  7  D.  P.  C.  126). 

H  Where  the  rule  and  copy  had  been  aent  by  the  poat,  and  the  original  waa  a 
§ew  days  alterwarda  received  back,  indoraed  with  a  receipt  of  **  copy  of  the  within 
rule,"  and  signed : — Held  aufficient  for  making  the  rule  abaolute.  {Smith  ▼.  Camp* 
Ml,  T-  T.  1838,  C.  P.,  6  D.  P.  C.  728). 
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The  aiBdavit 
may  be  iwom 
after  rule  grant- 
ed, and  before 
drawn  up. 


V.  RELATIVE  TO  THE  AFFIDAVIT*.     See  also,  ante,  tit. 

Pbrrino  v.  Kymer,  H.  T.  1835,  K.  B.    AN.^'  M.  477. 

Counsel  had  obtained  a  rule  on  facts  stated  in  an  affidavit,  not 
at  the  time  sworn,  but  which  he  had  believed  to  be  so  at  the  time — 

The  Court  allowed  the  rule  to  be  drawn  up  as  upon  reading  the 
affidayit,  on  the  terms  of  its  being  sworn  the  same  evening. 


VI.  RELATIVE  TO  PROCEEDINGS  ON  IN  COURTf. 


*  In  intitlmg  an  affidavit  of  aervice  of  a  mle  to  compute,  the  Chriatian  name 
of  the  plaintiff  as  weU  of  the  defendant  mnat  be  introduced ;  (Astderttm  t.  Baier, 
M.  T.  1834,  C.  P.,  3  D.  P.  C.  107);  and  where  intiUed  only  with  the  defendant's 
initial,  it  must  be  shewn  that  he  so  signed  the  bill  on  which  the  action  was  brought. 
(Hubert  ▼.  WUkint,  M.  T.  183&,  B.  C,  8  D.  P.  C.  139).  And  affidavits  on  a 
rule  in  two  caoses  moat  be  intitled  in  both,  although  the  parties  are  the  asBM; 
where  intitled  only  in  one,  ordered  to  be  re-sworn.  (Corry  ▼.  Wharton,  £.  T. 
1836,  C.  P.,  2  Scott,  436). 

Where,  in  an  affidavit  to  found  a  motion,  the  addition  of  a  deponent  is  omitted, 
the  Court  will  not  inquire  whether  the  facts  sworn  to  by  a  co-deponent  are  sal&- 
cient  to  support  the  application.  (Bex  t.  Jtutieee  qf  Camanxm,  T.  T.  1835, 
K.  B.,  5  N.  &  M.  364). 

An  affidavit  of  service  must  swear  to  the  service  of  the  "  role  aimezed,"  and 
not  merely  of  the  **  rule  in  this  cause."  (Fidlett  v.  Bolton,  M.  T.  1835,  B.  C, 
4  D.  P.  C.  282 ;  S.  P.  Cooper  v.  WheaU,  M.  T.  1835,  B.  C,  4  D.  P.  C.  281). 

By  Reg.  Gen.,  M.  T.  3  Will.  4,  the  affidavit  of  service  shall  mention  the  day 
of  service. 

Where  a  rule  has  been  obtained  on  an  affidavit  which  is  defecttve,  in  not  hari^g 
a  proper  jurat,  the  party  moving  cannot,  when  cause  is  shewn,  and  the  objedion 
taken,  remove  the  raect  of  it  by  producing  a  fireah  affidavit,  similar  to  the  fint, 
with  a  proper  jurat ;  the  proper  way  is  to  re-swear  the  original  affidavit,  and  the 
Court  will  enlarge  tiie  rule  for  that  purpose,  or  allow  the  new  affidavit  to  be  filed. 
(Qoodriekey.  Tm^ley^M.T.  1835,  Ex.,4D.  P. C. 392 ;  2 C, M. & R.  636-634 ; 
S.  C.  1  Tyrw.  &  G.  146).  An  affidavit  of  service  of  a  rule  of  Court  upon  an 
attorney,  in  which  it  is  sworn  that  the  service  was  effected  by  leaving  a  copy  of 
the  rule  "  with  him  at  his  house,"  and  at  the  same  time  producing  and  shriring 
to  him  the  original  mle,  is  sufficient  on  a  motion  for  an  attachment  for  dis- 
obedience, although  the  word  "  personal,"  in  allusion  to  the  service,  is  not  intro- 
duced into  the  affidavit.  (Short  v.  8mUh,  E.  T.  1840,  C.  P.,  1  Scott,  N.  S.  153 ; 
S.  C.  8  D.  P.  C.  584).  A  party  cannot  raise  an  objection  to  affidavita  not  referred 
to  in  the  rule  nisi.  (Nayhr  y.  Bagar,  H.  T.  1828,  Ex.,  2  Y.  &  J.  90). 

Where  a  regular  service  of  a  rule  is  endeavoured  to  be  dispensed  widi  on  die 
ground  of  absence,  or  otherwise,  the  affidavit  must  shew  what  efforts  have  been 
made  to  serve  the  party  before  secondary  service  will  be  aUowed.  (Mudier.NeiO' 
man,  £.  T.  1834,  £z.,  2  D.  P.  C.  639). 

t  Parties  on  making  applications  to  the  Court  may  refer  to  the  nme  afidarits 
aa  have  been  before  uMd  before  a  Judge  at  chambers.  (Pieiford  t.  Emirngten, 
M.  T.  1835,  Ex.,  1  Tyrw.  &  G.  29 ;  S.  C.  4  D.  P.  C.  453 ;  S.  P.  Worihitgtom 
V.  Prince,  2  C,  M.  &  R.  315 ;  8.  C.  4  D.  P.  C.  243).  But  a  counsel,  upon  ob- 
jection to  his  affidavits,  must  immediately  elect  to  use  them  or  not.  (Preeijf  v. 
Looell,  M.  T.  1836,  B.  C,  4  D.  P.  C.  671). 

It  is  not  a  matter  of  right  to  shew  cause  sgainst  a  mle  in  the  first  instsnoe,  al- 
though notice  may  have  been  given.  (Doe  v.  Smith,  £.  T.  1838,  Q.  B.,  3  N.  & 
P.  335). 

If  a  rule  is  drawn  up  to  shew  cause  in  one  term,  it  cannot  be  made  ahsohite  in 
the  next  term  without  enlsrghig ;  but  it  may  be  revived.  (Smith  t.  OoUier,  M.  T. 
1834,  B.  C,  3  D.  P.  C.  100).  The  Court  refused  to  dischsige  a  role  obtained 
on  the  ground  of  the  affidavit  being  miatakaUy  intitled  as  to  the  pAaintUTs 
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VII,  RELATIVE  TO  ON  WHOM  BINDING. 

Thomas  v.  Hewbs,  H.  T.  1834.  Ex.    2  C.  f  If.  519;  S.  C. 

4  I\frw.  335. 

In  an  action  against  the  steward  of  F.,  the  attorney  of  F.  had.   An  attornej, 
after  consulting  with  counsel,  consented  to  an  arrangement,  which  ^^ocomotu  to 
took  place  under  an  order  of  Nisi  Prius,  afterwards  made  a  rule  of  ),|g  client's 

Court —  sanction,  binds 

The  Court,  upon  a  disavowal  hj  F.  of  the  authority  of  the  attor-  his  client, 
ney  to  bind  him,  refused  to  intenere  in  a  summaiy  way,  the  appli- 
cation being  kte,  and  it  not  being  possible  to  put  the  plaintiff  in  the 
same  situation. 


VIII.  RELATIVE  TO  THE  AMENDMENT  OF*. 

IX.  RELATIVE    TO   BRINGING    MONEY   INTO  COURT 

UNDERf. 

X.  RELATIVE  TO  ENLARGINGJ. 

XI.  RELATIVE  TO  RE-OPENING  §. 

XII.  RELATIVE  TO  REVIVING  ||. 


Christiaii  name,  but  allowed  it  to  be  amended  and  re-swom.  {Cooper  y.  7\i/^o/, 
E.  T.  1839,  C.  P.,  7  Soott,  345). 

A  nde  drawn  np  in  one  term  to  shew  cause  Sn  another  Is  put  into  the  peretnp. 
tOTf  paper,  and  parties  ought  to  be  prepared  to  shew  cause  on  the  day  for  which 
the  rule  is  drawn  up,  and  not  on  the  following  daj,  as  is  usual  in  other  cases. 
{Warner  ▼.  Wood,  M.  T.  1834,  Ex.,  3  D.  P.  C.  262). 


*  The  Court  will  amend  mistakes  in  drawing  up  rules  on  motion  within  the 
same,  or,  perhaps,  following  term ;  but,  upon  motion  to  open  a  rule,  matter  sub- 
■eqnent  to  the  first  rule  must  be  shewn  on  aflfidaTit  {Lord  y.  Hope,  T.  T.  1834, 
Ex.,  5  Tyrw.  487). 

t  Where  a  rule  nisi  for  a  new  trial  is  granted  on  the  terms  of  bringing  the 
amount  of  the  yerdict  into  Court,  the  money  must  be  brought  in  before  the  rule 
oisi  is  dnwn  up.  {Clare  y.  Fieeiel,  E.  T.  1834,  £z.,  2  D.  P.  C.  617). 

t  Where  an  enlarged  rule  requires  affidayits  to  be  filed  within  a  limited  time, 
the  Court  will  not  dlow  them  to  be  filed  afterwards,  unless  it  is  clearly  shewn 
that  tike  not  .filing  of  them  arose  firom  ineyitable  accident.  (  Wright  j,  Lewie,  H.T. 
1840,  B.  C.,  8  D.  P.  C.  298).  lime  usually  mentioned  in  enlarged  rule,  or 
wlioi  affidavits  are  to  be  filed  in  answer.  {Barker  y.  Biehardeon,  E.  T.  1827, 
Ex.,  1 Y.  &  J.  365,  n.) 

(  Where  a  rule  had  been  disposed  of,  the  Court  refused  to  re-open  the  ques- 
tion on  a  anggestion  of  new  fiicts,  not  brought  before  the  Court,  but  known  be« 
fore  the  role  obtained.  {Bodfleld  y.  Padmere,  H.  T.  1837,  K.  B.,  5  Ad.  &  E. 
785,  n.)  So,  the  Court  refused  to  open  a  rule  obtained  before  a  single  Judge 
in  the  Bail  Court  in  the  term  after  the  judgment  pronounced,  althou^  with  the 
■auction  of  the  Judge.  {Todd  y.  Jefery,  M.  T.  1837,  K.  B.,  2  N.  &  P.  443). 

0  Where  a  defendant  resides  such  a  distance  from  town  that  he  cannot  be 
served  before  the  day  for  shewing  cause,  and  the  term  expires  on  the  day  after 
that  day,  the  rule  can  be  reviyed  hi  the  next  term.  {RowMtom  y.  Balphe,  H.  T* 
1838,  B.C.,  6D.P.C.  291). 
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XIU.  RELATIVE  TO  RESCINDING'^. 

XIV.  RELATIVE  TO  COSTSf. 

XV.  RELATIVE  TO  SECOND  RULE  FOR  SAME  CAUSER. 


S^U.    See  tits.  Auction  and  AucHoneer — Distress — Exeeu- 

tion— Frauds,  Statute  of— Sheriff— Sh^  and 
Shipping — Vendor  and  Purchaser. 


Sbaltay*     See  tit.  £1%^  and  & 


Sbatfefactfon.    See  tits.  Accord  and  Saiirfaction — Execution 

— Judgment — Payment. 


*  Tlie  Court  will  not  mcmd  its  nile  made  upon  a  oommon  role  upon  tlK 
Master's  soggestioii  as  to  the  pnurtioe,  although  alleged  to  be  erroneous.  {jGingtU 
T.  Bean,  M.  T.  1840,  C.  P.,  1  Scott,  N.  S.  390 ;  S.  C.  1  M.  &  G.  555  ;  S.  P. 
Turner  t.  QiU,  M.  T.  1834,  B.  C,  3  D.  P.  C.  30). 

t  In  all  cases  (except  of  irregularity)  rules  moved  with  coats,  and  disdiarged 
generallj,  nothing  bemg  said  as  to  coats,  the  sncceasftil  party  is  not  entitled  to 
have  tbem.  {Drinker  t.  Poreotf,  H.  T.  1836,  B.  C,  4  D.  P.  C.  566).     And  it  tt 
resoWed  by  the  Judges,  that  when  a  Judge's  order  is  made  a  rule  of  Court  it 
ahall  be  a  part  of  the  rule  of  Court  that  the  costs  of  making  the  order  a  rule  of 
Court  shall  be  paid  by  the  party  against  whom  the  order  is  made;  provided  sn 
affidavit  be  made  and  filed,  that  the  order  has  been  served  on  the  partr  or  his  at- 
torney, and  disobeyed.  {Reg.  Gen.,  E.  T.  1840,  Q.  B.,  3  P.  &  D.  678).    And 
where  a  rule  is  discharged  on  a  preliminary  objection  to  the  title  <yf  the  affidavit 
supporting  the  rule  obtained  for  setting  aside  proceedings  on  the  ground  of  irre* 
gmarity,  the  Court  has  discretion  as  to  the  coats  of  the  application.  {Harria  v. 
Mattketn,  H.T.  1836,  B.  C,  4  D.  P.  C.  608).    The  Court  will  not  enteitsin 
objections  to  the  Master's  taxation  which  are  not  specified  in  the  affidavit  or 
role ;  and  a  party  shewing  cause  against  a  rule,  part  of  which  is  good,  will  not  be 
entitled  to  the  costs  of  the  rule.    {Aiiven  v.  Fumival,  E.  T.  1833,  Ex.,  2  D.  P. 
C.  49).    So,  where  a  rale  to  refer  a  matter  to  the  prothonotary  hna  beeoi  moved 
without  costs,  and  the  subject  for  inquiry  is  matter  of  fact  only,  the  Court  wiU 
not  entertain  a  substantive  application  for  costs  of  the  inquiry  after  the  report  of 
the  prothonotary  is  made.    (Hoknet  v.  Edwarde,  T.  T.  1837,  C.  P.,  6  D.  P.  C. 
51).    And  where  the  defendant^  on  being  arrested  on  a  bill  of  exdinnge,  paid  the 
amount,  with  10/.  for  costs,  into  the  sherifPs  hands,  and  the  pUintiff  obtained  a 
rule  absolute  fbr  taking  it  out  of  Court,  but  did  not  enter  an  appearance  for  ^ 
defendant,  and  a  rule  obtained  by  the  latter  for  such  payment  (bemg  deemed  equi- 
valent to  bail)  was  aitervrards  discharged,  no  mention  as  to  the  coats  being  msde 
in  either  of  Uie  rules : — ^Held,  that  the  plaintiff  was  not  entitled  to  the  oosti  of 
either  rule ;  the  defendant  afterwards  obtained  a  rale  for  delivery  up  of  the  bill 
on  payment  of  costs : — Held,  that  the  plaintiff  was  entitled  to  the  costs  of  the  latter 
rule.  {Htmnah  v.  WiUie,  M.  T.  1838,  C.  P.,  5  Bing.  N.  S.  385). 

X  Where  an  application  for  a  rale  had  been  discharged,  the  Court  discharged 
a  second  application  with  costs,  it  being  the  duty  of  the  party  applying  to  bring 
forward  all  the  grounds  to  be  relied  on  in  the  first  instance.  {Roiaet  v.  HcrtUf, 
M.  T.  1835,  K.  B.,  5  N.  &  M.  415). 
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S^af)in00  Banft** 


Crisp  v.  Bunbury,  £.  T.  1832.  C.  P.    8  Bin^f.  394. 

Thk  plaintiff  was  a  member  of  a  savings  bank  sodetj,  whose  clerk  A  depositor 

had  absconded,  haying  embezzled  monies  deposited,  wmch  the  plain-  mast  proceed 

tiffand  others  were  entiUed  to  receive.  ^h^'^^Z 

The  Court  held,  that,  since  9  Geo.  4,  c.  92,  the  plaintiff  was  manner  pointed 

barred  from  maintaining  any  action  against  the  trustees,  but  could  out  hj  stat. 

only  pursue  the  remedy  given  by  the  statute, — ^viz.  by  arbitration.  ^  ^^'  ^»  «•  ^2. 


Ru  V.  Witham'8  Savings  .Bank,  £.T.  1836.   K.  B.    3  N.  ^ 

If.  417;  B.C.  lJd.^E.B2l. 

DiSFtrrss  had  arisen  among  the  members  of  the  dub,  and  the  Where  terend 
applicants,  who,  it  was  said  on  one  side,  had  been  expelled  by  order  ^'^P^*?"'  ^^ 
of  magistrates,  claimed  to  be  stewards  of  the  society,  and  alleged  ^bttrttor  ui^ 
that  the  order  of  magistrates  was  void.  der  9  Geo.  4, 

The  Court  refused  to  grant  a  mandamus  to  appoint  an  arbitrator  unless  all  oon- 
imder  the  45th  section  of  9  Geo.  4,  c.  92.     Where  a  number  of  in-  <:^- 
diriduals  jointly  deposit  one  sum  in  a  savinffs  bank,  the  whole,  or 
a  majority,  must  concur  in  applying  for  it  before  this  Court  will 
grant  a  mandamus  to  appoint  an  arbitrator. 


SfcactflegeJ. 


S^totiftig^* 


FfLBBY  T.  CooMBK,  M.  T.  1837.  Ex.    2M.^W.  677. 

By  57  C^.  3.  c.  29,  the  scavenger  is  authorized  to  take  away  Under  57  Geo. 

cinders,  &c.,  considered  by  the  owner  as  rubbish.    Where  coal,  used  3»  the  Ma7<^ 

in  his  trade,  was  only  partially  burned,  and  he  removed  it  to  other  Jniy'to^Sw 

premises  to  be  used  for  other  purposes —  ^^Ij  cinders 

The  Court  held  he  was  entitled  so  to  do.  treated  by  the 


owner  as  rub- 
bish. 


*  Regnkited  by  9  Geo.  4,  c.  92. 

t  In  case  of  embesslement,  no  action  lies  against  the  tmstees,  the  remedy 
bc^  by  ariritration,  under  9  Geo.  4,  c.  92.  (iZor  ▼.  MUdenhali  Savmg9  Bank, 
M.T.  1837,  K.  B.,  2  N.  &  P.  278). 

t  Stealing  property  from  the  tower  eommnnicating  with  the  church  by  an  in- 
ternal door,  held  to  be  sacrilege  within  7  &  8  Geo.  4,  c.  29,  s.  10.  {Rex  ▼. 
WkeeUr,  1829,  N.  P.,  3  C.  &  P.  585). 

A  jfftemer  was  indicted  under  the  /  &  8  Geo.  4,  e.  29,  s.  10,  for  breaking  and 
entennga  chapel,  and  stealing  sereral  fixtores,  and  a  bell  not  fixed.  It  appeared 
that  the  diapel  was  a  Wesleyan  chapel,  and  not  a  chapel  of  the  chnrch  of  Eng- 
land : — Held,  that  the  case  mnst  be  confined  to  the  act  of  simple  larceny  for 
stealing  the  beU.  (Res  ▼.  NUon,  1836,  C.  C.  C,  7  C.  &  P.  442). 
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Sbcirool  anb  Sbc^Inuotet*.    See,  alao,  tit.  Imprisomnent. 


See  tits.  BaU--Jiutgmeitt---Beeogmta»ee. 


I.  RELATIYE  TO  WHEN  IT  LIES.  p.  347. 
II.  RELATIVE  TO  THE  FOBM  OF,  p.  347. 

III.  RELATIVE  TO  THE  MOTION  FOR,  p.  347. 

IV.  RELATIVE  TO  THE  NOTICE  OF,  SUMMONS,  AND 

SERVICE,  p.  347. 

V.  RELATIVE  TO  THE  APPEARANCE,  p.  347. 
VI.  RELATIVE  TO  THE  RETURN,  p.  347. 
VII.  RELATIVE  TO  TWO  WRITS  OF  SCI.  FA.,  p.  347. 
VIII.  RELATIVE  TO  PLEAS  IN,  p.  348. 
K.  RELATIVE  TO  DEMURRERS,  p.  348. 
X.  RELATIVE  TO  JUDGMENT,  p.  348. 
XI.  RELATIVE  TO  COSTS,  p.  348. 
XII.  RELATIVE  TO  THE  AMENDMENT  OF,  p.  348. 
XIII.  RELATIVE  TO  QUASHING,  p.  348. 


*  In  an  action  for  a  quarter's  salary  for  taking  away  a  cfaUd  from  adiool  witli- 
ont  a  quarter's  notice,  evidence  was  given,  on  the  part  of  the  plaintiff,  that  a 
pro8p«;tiu  was  given  to  the  defendant  when  he  came  to  inquire  tiie  terms  of  the 
school,  and  that  it  was  usual  to  send  a  prospectus  of  the  terms  of  the  school  with 
each  child  who  went  home  for  the  holidays ;  and  it  was  proposed,  ob  the  part  of 
the  defendant,  to  call  a  witness  to  prove  that  she  had  taken  her  children  from  the 
plaintiff's  school  without  notice,  and  without  being  called  on  for  the  quarter's 
salary : — Held,  that  this  evidence  was  not  admissible ;  but  that  the  witoeu  nuf^t 
be  asked  whether  she  had  ever  received  any  prospectus  when  her  <diUdiai  came 
home  for  the  holidays.  (Dehmotie  t.  Lanet  1840,  N.  P.,  9  C.  &  P.  261). 

A  mother  took  her  son  to  school,  and  saw  the  master,  bat  no  eriiknoe  wis 
given  of  what  passed  at  that  time.  Afterwards  a  bill  was  delivered  to  the  boy's 
unde,  who  said  it  was  quite  right  to  deliver  the  bill  to  him,  for  he  was  answera* 
ble: — Held,  that  the  Statute  of  Frauds  did  not  apply,  and  it  wa»  proper  to  Wave 
it  to  the  jury  to  say,  under  those  circumstances,  whether  the  original  credit  was 
not  given  to  the  unde.  (Darnell  v.  Tratt,  T.  T.  1825,  N.  P.,  2  C.  &  P.  82). 

A  schoolmaster  has  no  right  to  charge  for  wearing  apparel  which  he  has  caused 
to  be  supplied  to  a  scholar  without  the  sanction,  express  or  implied,  of  the  parent 
or  guardian  of  such  schokir.  ( dementi  v.  WUUanu,  £. T.  1837.  N.  P.,  8  C.  & 
P.  58). 
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I.  RELATIVE  TO  WHEN  IT  LIES*. 

II.  RELATIVE  TO  THE  FORM  OFf. 

IIL  RELATIVE  TO  THE  MOTION  FORJ. 

IV.  RELATIVE  TO  THE   NOTICE  OF,  SUMMONS,  AND 

SERVICE  $. 

V.  RELATIVE  TO  THE  APPEARANCE ||. 

VL  RELATIVE  TO  THE  RETURN  If. 

Vn.  RELATIVE  TO  TWO  WRITS  OF  SCI.  FA**. 

*  Qiuere,  whether  a  ad.  Ik.  win  lie  on  an  interUxnitory  judgment.  Hie  Court 
refitted  to  entertain  the  matter  on  motion.  (Befm  ▼.  Qreahoood^  M.  T.  1838, 
C.  P.,  6  Scott,  891). 

t  Sinee  the  2  WHL  4,  e.  39,  it  is  irregular  for  the  ed.  &•  to  redte  the  action  as 
commenced  "  by  bili  without  our  writ ;"  where  commenced  by  summons,  should 
state  that  the  bail  has  been  put  in  on  a  day  previous  to  the  issuing  of  the  writ ; 
bat  where  it  was  tested  on  the  3rd  of  Norember,  retumsble  on  the  15th  of  No- 
vember next  ensdng,  held  immaterial  (Peaeoek  y.  Daw,  H.  T.  1835,  B.  C, 
3  D.  P.  C.  291). 

A  writ  of  so.  fiu  cannot  be  tested  in  vacation,  notwithstanding  the  provisions 
of  sect.  12  of  the  UniformikT  of  Process  Act  (Seaiam  v.  HHrn,  M.  T.  1836,  B.  C, 
5  D.  P.  C.  247). 

IVooeedings  in  sd.  ik:  on  a  judgment  are  within  1  B^.  6en.,'H.T.  4  WiU.  4, 
(pleading  rales),  snd,  oonsequentfy,  must  be  intitled  of  a  day  certain  instead  of  a 
term.  (OoUim  v.  Beaunumi,  T.  T.  1837,  B.  C,  5  D.  P.  C.  700). 

t  By  Reg.  Gen.,  H.  T.  2  Will.  4,  **  A  sd.  fit.  to  revive  a  judgment  more  than 
ten  years  old  shall  not  be  allowed  without  a  motion  for  that  purpose  in  term,  or 
a  Judge's  older  in  vacation,  nor,  if  more  than  fifteen,  without  a  rule  to  shew 


§  Where  several  attempts  were  made  to  summon  a  defendant  on  a  sd.  fk.  re- 
tomable  on  the  28th  of  April,  and  dcht  days  had  dapsed  after  the  return  of  the 
writ,  an  application,  on  the  5th  of  November,  to  sign  judgment,  was  hdd  too 
late  without  summoning  the  defendant  again.  {Wood  v.  Monley,  M.  T.  1832, 
K.  B.y  1  D.  P.  C.  513).  But  the  Court  will  permit  judgment  to  be  signed  on  a 
•d.  Ik.  after  ei^t  days  from  the  return,  where  the  ddendant  reddes  abroad,  he 
having  bad  reasonable  notice  of  the  proceeding.  (Weatherhead  v.  Landi€$$, 
T.  T.  1836,  C.  P.,  3  Scott,  406 ;  S.  C.  5  D.  P.  C.  189). 

A  rule  nisi  to  revive  a  judgment  against  the  executors  of  a  deceased  defendant 
must  be  served  on  all  the  executors  who  have  proved  the  will.  {Panier  v.  Ssiosias, 
M.  T.  1835,  K.B.,  5  N.  &  M.  679). 

H  By  Reg.  Gen.,  H.  T.  2  Will.  4,  "  No  judgment  shall  be  signed  for  non» 
^peazance  to  a  scire  &das  without  leave  of  Uie  Court  or  a  Judge,  unless  the  de- 
fendant has  been  summoned ;  but  sndi  judgment  may  be  signed,  by  leave,  after 
ei^t  days  from  the  return  of  one  ad.  £&.'' 

**  A  notice  in  writing  to  the  plaintiff,  his  attorney,  or  agent  shall  be  a  sufficient 
appearance  by  the  bail,  or  ddiendant,  on  a  sd.  fii."  (Reg.  Gen.,  H.  T.  2  Will.  4). 

Y  Upon  a  rule  calling  on  the  sheriff  to  return  a  writ  of  sd.  fa.  with  areturn  of 
niliily  whidi  had  been  refused  until  a  certdn  fiee  had  been  pdd,  which  the  Court 
deemed  improper,  tlie  Court  disdiaiged  the  rule  without  coats,  with  a  view  to 
diacowrage  the  practice  of  ordering  returns  of  nihil.  (Beddmgion  v.  BeddingUm^ 
M.  T.  1828,  C.  P.,  5  Bing.  284). 


*^  Tboagh  two  writs  of  sd.  fk.  on  a  judgment  have  been  issued  previously  to 
the  role  of  H.  T.  2  Will.  4,  which  requires  notice  to  be  given  to  the  bail,  stiU 
judgment  cannot  be  signed  on  such  writs  of  sd.  fa.  without  complying  with  that 


348  SCIRE  FACIAS— QuoaAu^. 


VIII.  RELATIVE  TO  PLEAS  IN. 

Shaw  v.  Lord  Alvanley,  M.  T.  1824.  C.  P.     2  Bing.  325. 

Defendant  may  Upon  a  SCI.  ik.  on  a  judgment,  the  defendant  having  moTed  to 
obtain  leave  to  plead  several  matters,  viz.,  first,  payment;  secondly,  that  the  jndg- 
m^nto^  ™®"^  ^*®  fraudulent;  thirdly,  that  the  judgment  was  on  a  warrant 
fa.  on  indg-       ^'  attorney  fraudulently  obtained — 

ment*.  The  Court  refused  to  allow  the  three  pleas,  and  put  the  defendant 

to  his  election,  observing,  they  had  a  d^retion  on  such  occasions. 


IX.  RELATIVE  TO  DEMURRERSf. 

X.  RELATIVE  TO  JUDGMENT  %. 

XI.  RELATIVE  TO  COSTS  ON  §. 

XII.  RELATIVE  TO  THE  AMENDMENT  OF||. 
XIII.  RELATIVE  TO  QUASHING  f . 

role;  and  giving  a  mla  fbr  appearance  is  not  safficient.    {Ktmnedf  ▼.  Ijord  Ojt- 
ford,  M.  T.  1832,  Ex.,  1  D.  P.  C.  613).    After  returns  nihil  to  a  ad.  &.  Judg- 
ment cannot  be  signed,  unless  efforts  to  serve  be  shewn.  {8Mne  ▼.  Fields  H.  T. 
1833,  Ex.,  1  C.  &  M.  466). 

*  Plea  to  sci.  fa.  of  a  writ  of  error  pending  is  clearly  bad.  {^ShMok  t.  MMttek, 
T.  T.  1836,  K.  B.,  5  Ad.  &  E.  279). 

t  It  ts  not  necessary  for  a  psrty  in  a  scL  fiu  to  return  the  demurrer  book,  and, 
therefore,  a  judgment  signed  for  not  returning  it  is  irr^nkr.  {Baylia  t.  Jit^r- 
ward,  E.  T.  1835,  B.  C,  3  D.  P.  C.  533). 

X  upon  a  motion  to  reverse  a  judgment  by  sd.  fa. :— Held,  that  it  oould  not 
be  impeached  on  opposing  the  motion,  which  could  only  be  done  on  a  separate 
aoplication.  {Tkonuu  t.  WUHanu,  E.  T.  1835,  Ex.,  3  D.  P.  C.  655).  Upona 
plea  of  nnl  tiel  record  to  a  declaration  in  a  scire  facias  in  the  Exchequer,  on  a 
judgment  obtained  in  the  Court  of  Great  Sessions  in  Wales,  before  the  passing 
of  the  11  Geo.  4  &  1  Will.  4,  c  70,  the  plaintiff  is  entitied  to  the  judgment  of 
the  Court  upon  procuring  the  certificate,  and  affidavit  of  the  record  bong  in  tiie 
hands  of  the  officer,  in  pursuance  of  the  Rules  of  M.  T.  1  Will.  4,  though  tiie 
actual  judgment  is  not  in  Court.  {HoweU  v.  Broum,  E.  T.  1835,  Kz.,  3  D.  P.  C. 
805). 

$  By  3  &  4  Wm.  4,c.  42,  s.  34,  it  isenacted,  «  That  in  all  writa  of  sci.  fa.  the 
plaintiff,  obtaining  judgment  on  an  award  of  execution,  shall  recx>Ter  his  costs  of 
suit  upon  a  judgment  by  default,  as  well  as  upon  a  judgment  after  plea  pleaded 
or  demurrer  joined;  and  that  where  judgment  shall  be  given  either  for  or  against 
a  plidntiff  or  demandant,  or  for  or  against  a  defendant  or  tenant,  upon  any  de- 
murrer joined,  in  any  action  whatever,  the  party  in  whose  favour  aiich  judanieot 
shall  be  given  shall  also  have  judgment  to  recover  his  costs  in  that  behalf.*' 

I)  Hie  Court  allowed  writs  of  scire  facias,  issued  in  a  different  Christian  name 
from  that  stated  in  the  judgment,  to  be  amended,  by  altering  it  to  the  one  stated 
in  the  judgment,  although  the  ca.  sa.  had  been  executed  and  returned.  {Tkorpe 
V.  Hook,  M.  T.  1832,  B.  C,  1  D.  P.  C.  501). 

^  By  Reg.  Gen.,  H.T.  2  Will.4,  '*  a  plaintiff  shall  not  be  allowed  a  role  to  quash 
his  own  writ  of  scire  facias  after  a  defendant  has  appeared,  except  on  payment  of 
costs."  The  rule  for  quashing  a  sci.  fa.  at  the  suggestion  of  a  plaintiff  himsdf  is 
nisi  in  the  first  instsnce ;  the  Court  will  not  in  such  a  case  make  the  pajmcat  of 
costs  of  a  cassetur  breve  in  an  action  brought  on  the  judgment  daring  the  pen- 
dency of  the  sci.  fit.  a  condition  precedent.  {OHvenon  v.  Latour^  £.  T.  1839, 
B.  C,  7  D.  P.  C.  605). 
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Sbcotlanli*. 


ibea,  Intoalirs  of.    See  tit.  Sewers, 


Sbea  Sbftoret. 


Sbea-aSallt 


Sbcamen.    See  tit.  Ship  and  Shipping. 


SbeconlratB  SbQiena.     See  tit.  Evidence. 


Sbeconb  fSLVMt    See  tit.  Arreit. 


Sbentrftv  to  Costs.    See  tit.  Costs. 


Harris  r.  Butlbr,  M.  T.  1837.  Ex.    2  Jtf .  ^  TF.  539. 

Trb  plaintiff's  daughter  had  been  apprenticed  as  a  milliner  to  the  A  parent  can- 
defendant's  wife,  and  had  been,  during  the  term,  seduced  by  the  de-  not  maintain  an 
fendant.     On  demurrer—  d^n°trf  ui 

The  Court  held,  that,  not  being  oonstmctiTdy  in  the  service  of  daughter  bjde- 
the  father,  the  action  could  not  be  maintained,  the  declaration  con-  fendant,  while 

*  A  ^adiaxge  of  an  inaolyent  debtor  upon  a  cessio  bononim  by  the  Conrt  of 
HfaiMin  in  Scotland  is  no  answer  to  an  action  brought  by  an  English  sabject  in  a 
oowt  in  this  ooontry  to  reoorer  a  debt  contracted  in  England,  although  it  ap- 
peared that  the  plaintiff  opposed  the  dischaige  of  the  defendant  in  the  Scottish 
Court.  Semble,  that  it  would  have  been  an  answer  to  an  action  if  the  pluntiff 
had  fJfffwt^**  to  haTe  the  benefit  of  the  Scotch  law,  and  to  take  a  distribntiTe  share 
of  the  property  of  the  insolvent.  {PhUUpt  t.  AUam,  T.  T.  1828,  K.  B.  8  B.  & 
C.  477). 

t  Land  down  to  high-water  mark  on  the  sea  shore  will  be  presumed  to  belong 
to  liM  oiwner  of  the  adjoining  land,  until  the  contrary  appear.  {Lowt  ▼.  Oovetif 
T.  T.  1832,  K.  B.,  3  B.  &  Ad.  863).  Slow  and  gradual  accretions  of  soil  will 
justify  a  jarj  in  findmg  that  the  accretion  was  imperceptible.  {Rix  y.  Lord  Var- 
horough,  T.  T.  1824,  K.  B.,  3  B.  &  C.  91 ;  S.  C.  4  D.  &  R.  790). 

t  The  lisJMlity  to  repair  a  sea-wall,  rstione  tenurv,  may  not  be  limited  to  such 
as  are  sofficient  to  resist  ordinan^  tides  and  weather ;  and  the  orders  of  oommis- 
sioners,  msuie  long  back,  are  admissible  evidence  of  the  extent  of  the  liability 
of  thoae  who  are  bound  by  precedent,  prescription,  customs,  and  tenures.  {Beg, 
Y.  Leigh,  T.  T.  1839,  K.  B.,  2  P.  &  D.  357;. 


850  SEQUESTRATION. 

in  hia  wifb'f       taining  no  ayennent  on  which  a  contract  to  take  can  of  the  monis 
serrioe*.  of  the  child  could  he  implied. 


Carpenter  v.  Wall,  E.  T.  1840.  Q.  B.     IIJ.^E.  803;  8.  G. 

SP.^-D.  457. 

Genenl  eri-  In  an  action  on  the  case,  for  seduction  of  the  plaintiff's  daughter, 

denceoflooM-    the  latter  being  called  and  asked,  in  cross-examination,  whether 
nen  ofcfaurac-   g|jg  iniew  a  particular  person,  which  she  denied — 
BibUrt'.     "'  '^®  Court  held,  that  the  defendant  could  not  call  evidence  to 

contradict  her,  by  shewing  statements  made  by  her  as  to  that  per- 
son, she  not  having  been  asked  whether  she  had  made  such  state- 
ments; but  general  evidence  as  to  the  looseness  of  character  is 
admissible.  / 


S^eQite0trat(on« 


Waite  v.  Bishop,  M.  T.  1834.  Ex.     1  C,  M.  ^  R.  507;  S.  C. 

3  Z).  P.  C.  234 ;  S.  C.  4  Tyrw.  90. 

The  writ  of  te-       A.  RECTOR  had  commenced  actions  against  his  parishioners  for 
qnestration  is     non-payment  of  his  tithes,  and  sometime  afterwards  his  assignees, 
notretrofpec-    under  an  adjudication  of  the  Insolvent  Debtors'  Court,  obtained  a 
^^*'  seouestration  against  his  benefice. 

The  Court  held,  that  they  could  not,  by  virtue  of  their  sequestra- 
tion, claim  the  arrears  so  sued  for  by  him;  but  that  he  was  entitled 
to  those  arrears. 

*  An  uncle  may  maintain  an  action  for  sedncing  bia  niece,  living  with  htm  at 
the  time,  and  performing  officea  of  senrice  in  hia  honae,  no  aervant  being  kept; 
and,  notwithatandingt  on  coming  of  age,  she  may  be  entitled  to  propettj; 
her  illneaa,  and  receiving  medical  attendance  in  hia  hoiiae,  held  sufficient  to 
raifc  the  preanmption  of  Iom  of  service  ;  in  the  caie  of  nnde  and  niece  it  bd o; 
leqniaite  to  raise  also  the  relation  of  maater  and  servant.  {Mamtfell  v.  Tkomum, 
T.  T.  1826,  N.  P.,  2  C.  &  P.  303),  A.  occupied  two  farms  seven  miles  distant 
from  each  other.  A.  resided  at  one,  and  his  son  and  daughter  at  the  other.  Ibe 
daughter  acted  as  mistress  of  the  house  at  the  latter,  and  had  the  ponltzy  for  ber 
own  boiefit: — Held,  that  she  was  sofficiently  the  servant  of  A.  for  him  to  main- 
tain an  action  for  her  sednction.  It  is  not  absolutely  essential  to  prove  actual 
service  by  the  daughter;  it  is  sufficient  if  she  waa  under  the  oontroul  of  her 
Ikther.  {HoUoway  v.  Abell^  1834,  N.  P.,  7  C.  &  P.  528).  The  rig^t  to  the  ser- 
vice seems  sufficient.  {Maumder  v.  Fenw,  1829,  N.  P.,  1  M.  &  M.  323).  Bat, 
in  a  subsequent  case,  it  was  held,  that,  to  support  an  aotion  for  aednring  the 
plaintiff's  daughter  per  quod  servitium  amisit,  there  muat  be  either  an  actual  or 
constructive  service.   {Biaymire  v.  Haiey,  H.  T.  1840,  Ex.,  6  M.  &  W.  55). 

f  In  an  action  for  seduction  of  the  plaintiff 'a  daughter,  the  defendant  may  ei- 
amine  witnesaea  to  prove  particular  acta  of  sexual  intercourse  between  the  plaia- 
tiiTs  daughter  and  those  witneases,  who  may  each  be  aaked  aa  to  the  fact,  and  te 
time  and  place  of  ita  occurrence ;  but,  if  the  jury  are  of  opinion  that  the  defend- 
ant had  such  intercourse  with  tlie  plaintiff's  dMghter  aa  canned  him  to  be  the 
lather  of  the  child,  the  plaintiff  ia  entitled  to  the  verdict,  and  the  evidence  of  ber 
nnchastity  with  others  is  only  to  be  oonaidered  in  mitigation  of  dnma^^.  (Ferry 
V.  Watkim,  1836,  N.  P.,  7  C.  &  P.  306). 

X  Upon  an  outlawrv  in  mesne  proceaa,  the  aheriff,  to  a  capias  utlagatiim,  re- 
turned that  the  defendant  waa  a  beneficed  clergyman,  having  no  lay  lbe»  bat  that 
he  waa  a  rectorof  a  rectory: — ^The  Court,  upon  motion,  ordered  avrritofaeoees- 
tration  to  be  iasned  to  the  bishop.  (Reap  v.  Armtirtrng^  E.  T.  1835,  Ex.,  S  D.  P. 
C.  760).  The  tmsteea  of  a  sequestered  estate  in  Scotland  cannot  sue  in  Bnglaad  in 
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Pack  v.  Tarplst,  H.  T.  1839,  Q.  B.     1  P.  ^  D.  478;  S.  C. 

9  Jd.^E.  468. 

In  debt  for  penalties,  under  18  Geo.  2,  c.  20,  for  acting  as  a  jus-  A  iMmettrmtion 
tice  without  being  duly  qualified,  the  defendant  being  vicar  of  a  ^'.^t^^q 
living  under  sequestration,  but  residing  in  the  vicarage  nouse —         2'^.  20  u  to' 

The  Court  held,  Ist,  that  a  sequestration  is  a  charge  within  the  qluiUfication  for 
ict;  and  that  it  is  immaterial  how  the  sequestrator  has  disposed  of  justice  of  the 
the  profits,  and  that  the  receipt  by  the  vicar  of  the  stipend  as-  P^*^* 
signed  is  not  a  freehold  qualification,  being  held  not  as  vicar,  but 
under  the  bishop's  license;  and,  2ndly,  that  production  of  the  judg- 
ment roll  and  writ  of  sequestration,  was  sufficient  evidence  of  the 
sequestration,  although  the  writ  was  not  awarded  on  the  entry. 


J|^eant«at«'XafD*.    See  ante,  tit.  Cknmsel. 


dbetteatits*  Innt. 


S^e00ion0^ 


I.  RELATIVE  TO  BY  WHOM  HELD,  AND  JURISDIC- 
TION OF  JUSTICES,  p.  352. 

n.  RELATIVE  TO  THE  TIME  OF  HOLDING,  p.  354. 

ra.  RELATIVE  TO  NOTICE  OF  TRIAL,  p.  355. 

IV.  RELATIVE  TO  EVIDENCE,  p.  355. 

V.  RELATIVE  TO  AMENDING  THE  ORDER,  p.  355. 

VI.  RELATIVE   TO   THE   ADJOURNMENT    AND    RE- 
SPITE,  p.  355. 

Ur  own  names.  {J^erp r,  M^Tdggari,  E.  T.  1817»  K. B.,  6  M.  &  Selw.  126). 
Under  54  Geo.  3,  e.  137 ,  a  Mqiieitration  in  Sootland  operates  equaUy  against  credi- 
tors in  respect  of  debts  contraeted  in  England  as  in  Scotland.  {Sidmoag  r.  Hag^  T. 
T.1824,iLB.,3B.&C.  12;  S.  C.  4  D.  &  R.  658).  A  writ  of  sequestration  having 
ben  erroneooalj  returned  by  the  bishop  before  the  plaintiiTs  execntion  was  satis- 
fied,  the  Coort  allowed  it  to  be  taken  off  the  file  and  aent  back  to  the  bishop, 
directing  him  to  certify  to  the  Coort  what  he  had  done  onder  it.  (AldertonY.  8t» 
Ambgm,  H.  T.  1840,  Ex.,  6  M.  &  W.  150).  Not  necessary  that  pnblication 
ihoidd  be  made  before  the  returns  of  the  lerari  ftcias,  nor  absolutely  necessary  to 
lix  a  copy  on  the  church  door.  (Bam«#/T.  JpperUg,  E.  T.  1827»  K.  B.,  6  B.  & 

*  Warrants  may  now  issue  for  conferring  this  prlTllege  in  vacation,  6  Geo.  4, 
c95. 

t  This  Inn  b  ertra-parochiaL  (Xent  ▼.  Brown.  H.  T.  1824,  N.  P.,  1  C.  &  P. 
224). 

t  Divisions  in  which  special  sessions  to  be  held,  regulated  by  9  Geo.  4,  c.  47. 
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VII.  RELATIVE  TO  CONTINUANCES,  p.  356. 
VIII.  RELATIVE  TO  SENDING  CASE  BACK,  p.  357. 
IX.  RELATIVE  TO  REMANETS,  p.  357. 
X.  RELATIVE  TO  CASES  FROM,  p.  357. 

XL  RELATIVE  TO  APPEALS. 

(a)  Who  may  appeal,  p.  357. 

(b)   To   WHAT  SBS8ION8,  p.  358. 

(r)  Of  the  notice,  and  grounds  of. 

1.  By  and  to  wham  Notice  muat  he  gwen^  and  Ser* 

friee,  p.  359. 

2.  Within  what  Time  notice  to  be  ffiven,  p.  360. 

3.  Form  o/Notice^  p.  361. 

4.  0/the  Orounde  o/Jppeal,  p.  362. 

5.  Evidence,  and  Effect  of  Order,  p.  363. 

6.  Q^i2e-A«artf^,  p.  364. 

XII.  RELATIVE  TO  COSTS,  p.  364. 

XIII.  RELATIVE  TO   CERTIORARI  CONNECTED  WITH, 

p.  365. 

XIV.  RELATIVE  TO  MANDAMUS   CONNECTED  WITH, 

p.  365. 


I.  RELATIVE  TO  BY  WHOM  HELD,  AND  JURISDICTION 

OF  JUSTICES. 

Rex  v.  Gudrige,  E.  T.  1826.  K.  B.    5  £.  f  C.  459;  S.  C.  8  D. 

^R.2\7. 

Jutioes  Bhonld       Upon  an  appeal  asainat  a  rate,  one  of  the  magistrates,  who  was  a 

not  interfere  rated  inhabitant,  had  voted  for  granting  a  case,  although  he  had 

where  internt-  refased  to  vote  on  the  decision  of  the  appeal — 
do'i£e  oertio7        '^^  (>mi,  holding  it  safer  that  magistrates  should  not  interfere 

rari  will  be  '  at  all  in  cases  where  they  are  interested,  quashed  the  writ  of  cer- 

qnaihed**  tiorari. 

*  An  indictment  for  forgenr,  found  at  the  quarter  aesrions,  la  a  nollitj;  there* 
fore,  where  indictmenta  for  forging  reqaesta  for  the  deliyerj  of  gooda  had  ben 
found,  and  tranamitted  to  the  aaSzea,  the  Jndge  ordered  that  they  ihoald  be 

Snaahed,  and  new  hndictmenta  prepared  at  the  aaaisea.    {Rtg*  ▼•  Hkgkift  1839, 
t  P.,  8  C.  &  P.  77D). 


Where  the  pauper  *a  examination  differa  from  hia  eridenoe  at  aeasiona  aa  to  any 
circnmatanoe,  maldng  a  part  of  the  matter  pointed  to  in  the  atatement  of  groonds 
of  appeal,  it  ia  for  the  sesaiona  to  decide  whether  the  variance  be  material,  within 
Stat.  4  &  5  Will.  4,  c.  76,  a.  81.  {Reg.  y.  Juttieu  of  Wttt  Biding^  YorttMrt, 
B.  T.  1840,  Q.  B.,  3  P.  &  D.  462 ;  S.  C.  10  Ad.  &  E.  685). 
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Riz  V,  Justices  of  Hertfordshire,  H.  T.  1833.  K.  B. 

i  N.^M.  331. 

An  appeal  was,  after  argument,  respited  npon  payment  of  costs.  Bat  after  ad- 
ind  the  order  recited  the  notice  of  appeal.  ^!?'*^.'*  ^{'^^' 

The  Court  held,  that,  the  respondents  having  admitted  the  juris-  ™„not''^'ig. 
diction  of  the  Court,  they  could  not  afterwards  dispute  ity  and  com-  puted. 
pe]  the  appellant  to  prove  notice  of  appeal. 

Rex  v.  Justices  of  Mokmouthshire,  M.  T.  1825.  K.  B. 
4B.^C.  844;  S.  C.  6  D.  ^  R.  334. 

Upon  an  appeal  against  an  order  of  removal,  the  justices  at  ses-  Where  justioes 
sions  were  equadly  divided  in  opinion  upon  a  question  of  fact  on  equally  divided 
which^the  settlement  of  the  pauper  depended.     The  sessions,  think-  ^ey^oiSd  ad- 
ing  that  it  lay  on  the  respondents'  parish  to  establish  their  case  to  jonrn  the  ap- 
the  satisfaction  of  a  majority  of  the  Court,  quashed  the  order  of  re-  peal. 
movaL    The  sessions  having  decided  the  case — 

The  Court  of  King's  Bench  refused  a  mandamus.     It  seems,  the 
sessions  ought  to  have  adjourned  instead  of  quashing  the  order. 

Reg.  v.  Inhabitants  of  Bridgewater,  £.  T.  1839.  Q.  B.    2  P. 

^  D.  586. 
A  BOROUGH  not  co-extensive  vdth  the  parish,  before  the  passing  Under  5  &  6 
of  the  5  &  6  Wm.  4,  c.  76,  had  a  quarter  sessions,  with  jurisdiction  ^^^jj*;^'! 
over  the  parish;  but  by  that  act  parts  of  the  parish  were  thrown  ?^  to^e  sea- 
into  the  county,  and  parts  of  adjoining  parishes  included  within  the  gions  unless 
borough: — Held,  that,  not  having  six  justices  appointed,  the  parish  there  be  a  re-, 
had  the  power  of  appealing  against  a  rate  to  the  county  sessions.       quisite  number 

Rext.  Inhabitants  of  Rickinghall  Superior,  M.  T.  1832. 

K.  B.     IN.^  M.  47. 

The  facts  stated  in  a  special  case  did  not  substantially  warrant  if  the  facto 
the  finding  of  the  sessions,  but  the  judgment  was  such  as  the  Court  warrant  the 
would  have  pronounced,  and  they  would  have  confirmed  the  order  *"|^"*^'  '*  ** 
of  sessions —  ^      ' 

The  Court,  therefore,  refused  to  interfere. 


Rex  v.  Inhabitants  of  Tillinoham,  T.  T.  1830.  K.  B.     1  B. 

9'Jd.  180. 

A  MAN,  being  settled  in  one  parish,  was  residing  in  another,  and  but  the  ses- 
applied  for  relief  to  the  parish  to  which  he  belonged,  and  the  parish  sions  are  bound 
oSSceni  advanced  him  money  to  pay  his  rent,  ^e  eflTect  of  which  *?  *^°  j°***' 
payment  would  be  to  cause  him  to  be  settled  in  the  parish  in  which 
he  was  then  residing. 

The  Court  held,  that  this  fact  would  not  prevent  the  gaining  of 
the  settlement,  unless  the  transaction  was  fraudulent;  and  that  the 
question  by  which  fraud  or  no  fraud  was  to  be  tried,  was  this: — 
"  Was  the  money  advanced  by  the  parish  ofiicers  to  assist  the  man, 
sod  emible  him  to  go  on,  or  was  it  done  merely  to  throw  him  off  one 
parish  to  another?"  And  the  case  was  sent  back  to  the  sessions  for 
them  to  dispose  of  by  the  application  of  this  principle. 

*  Fraud  must  be  expressly  found  by  the  sessions :  the  Queen's  Bench  will  not 
infer  it.  (Rex  y.  Inkabiiantt  qf  LiamfiAangel  Abereawin,  H.  T.  1835,  K.  B., 
4N.&M.355).  ^         J   ^ 

VOL.  V.  A   A 
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Rbx  v.  St.  James,  Westminster.  M.  T.  1834.  K.  B.    4N.^ 

M.  252. 

Where  a  party  A  LOCAL  act  gave  a  party  aggrieyed  by  a  rate  power,  of  applying 
aggrieved  ia  en-  to  two  justices^  and  if  not  relieved  that  then  be  should  pay  the  rate, 
toti?  ^  "PP®"^  and  might  appeal  to  the  sessions,  who  might  order  to  be  repaid  so 
after^aOTUou.*'  much  as  should  appear  to  them  to  hare  been  overpaid, 
tion  to  &e  jna-  The  Court  held,  that,  as  there  were  no  means  of  reaching  the  ses- 
tices,  the  jna-  sions  unless  the  party  had  failed  in  obtaining  relief  from  the  two 
ticca  have  the  justices,  it  must  be  necessarily  implied  that  they  had  power  to  relieve 
aame  power.       against  any  complaint  against  the  rate,  and  it  was  no  objection  that 

they  had  done  so  upon  considering  the  rate  erroneous  in  principle. 

Kex  9.  Inhabitants  of  All  Saints,  Southampton,  H.  T. 

1828.  K.  B.     7  B.  ^  C.  785. 
Under  the  Ma-    '  On  a  case  from  the  sessions — 

tiny  Act,  the  The  Court  held,  that  an  examination  of  a  soldier,  as  to  his  place 

Z.\l  i-!?^       of  settlement,  taken  under  the  Mutiny  Act,  ouirht  to  shew  upon  the 

wno  can  in-  ±^_      n  ,y      \  a    ^       i      •  1 1.  ?  •  «     •  t  • 

quire  into  the  ^^^h  of  the  deponent  that  he  is  a  soldier,  and  is  quartered  withm 

settlement  of  the  jurisdiction  of  the  justices  who  take  the  examination;  or  if  those 

aoldiers  are  facts  do  not  appear  upon  the  face  of  the  examination,  they  must  be 

aideln'^'pa-  ^^^^  ^7  evidence  aliunde,  before  the  examination  can  be  admitted 

rish  where  Uie  ^  eridence.     Those  facts  essential  to  the  jurisdiction  of  the  justices 

soldiers  are  were  not  allowed  to  be  presumed  in  favour  of  the  examination, 

qoartered.  though  it  had  been  taken  forty-fire  years  before  the  time  when  it 

^  was  tendered  in  evidence.        

Rex  v.  Justices  of  Middlesex,  E.  T.  1840.  Q.  B.     11  Ad.  ^ 

JE:.  809;  S.  C.  3  P.  ^  D.  459. 

The  justices  After  an  appeal  against  an  order  of  removal  had  been  entered, 

making  the  or-    and  notice  of  trial  given — 

TOWCT  Jiter^ap-       '^^  ^^^  ^^^^*  *^**  *^®  ^^^^  °^  ^^  justices  making  the  order 
peal*.  was  at  an  end,  and  that  they  had  no  power  to  suspend  the  order  at 

the  instance  of  the  respondents. 


II.  RELATIVE  TO  THE  TIME  OF  HOLDING  f. 

*  The  sessions  found  that  A.  hired  and  paid  for  lodgings  for  the  pauper  in 
Dale;  that  the  pauper  came  to  Dale,  and  resided  intiie  lodgmga  for  a  week,  mar- 
ried, and  continued  afterwarda  to  reside  in  the  lodgings  until  hia  removal  under 
the  order  appealed  against: — Held,  (per  Pattewn,  J.,  and  WtUianUf  J.,  disaen- 
tiente  Coleridge^  J.),  that  a  finding  by  the  sessions,  that  the  pauper  did  not  come 
to  settle  in  Dale,  within  the  meaning  of  13  &  14  Car.  2,  c.  2,  was  repugnant  to 
the  facts  found,  and  was  therefore  necessarily  wrong.  {Res  v.  JnhabiimUt  vf 
Woo^it,  M.  T.  1835,  K.  B.,  5  N.  &  M.  526).  So,  it  is  a  question  for  the  ses- 
sions whether  a  contract  be  one  of  hiring  or  apprenticeship,  the  teat  being,  what 
was  the  object  of  the  parties  ?  if  that  be  of  one  to  teach,  and  the  other  to  lesm, 
it  will  be  a  contract  of  apprenticeship;  and  it  is  not  neoessaiy  that  &e  words 
'*  teach,"  or  **  learn,"  riiould  be  expressly  used.  {Rex  t.  Great  Wiehfvrd^  M.  T. 
1835,  K.  B.,  5  N.  Sfe  M.  540). 

t  The  justices  of  Middlesex,  in  addition  to  the  four  quarter  and  four  geoetal 
general  sessions  which  they  had  been  previously  in  the  habit  of  holding,  appointed 
other  original  intermediate  sessions: — Held,  that  they  had  a  right  ao  to  do; 
and  that  an  indictment  found  at  one  such  additional  sessions  was  valid  in  point 
of  kw.  (l{e«  y.  Mulkmey,  1834,  O.  B.,  6  C.  &  P.  96).  The  54  Geo.  3,  c.  84,  as 
wdl  as  2  Hen.  5,  are  only  directory  as  to  the  time  of  h<dding  the  quarter  ses- 
sions. {Rex  y.  Jutticu  qf  Leiceeier^  T.  T.  1827,  K.  B.,  7  B.  &  C.  6). 
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m.  RELATIVE  TO  NOTICE  OF  TRIAL. 

Bkx  0.  York,  West  Riding,  Justices  of,  M.  T.  1833.  K.  B. 
5B.  ^  Ad.  667. — S.  P.  Rex  v.  Justices  of  Bucks,  H.  T. 
1834.  K.  B.     SD,^  R.  142. 

By  the  1  Will.  4,  for  inclosing  the  lands  of  the  manor  of  Methan,  No  new  notioe 
the  commissioners  for  that  purpose  are  to  keep  true  accounts  of  all   required  after 
suns  receired  and  expended;  bj  the  20th  section  an  appeal  is  given  ^*P^^* 
to  the  partj  grieved,  on  giving  ten  days'  notice.     A  party  grieved 
appealed,  and  gave  the  ten  days*  notice  which  was  required  by  the 
act.    The  appeal  was  then  respited  to  the  next  sessions.     On  its 
being  called  on  at  the  next  sessions  the  appellant  was  called  on  to 
prove  a  notice  of  appeal  for  those  sessions,  and  being  unable  to  do 
so,  the  appeal  was  struck  out. 

The  Court  held,  that  there  was  no  necessity  for  notioe  of  the 
respited  appeaL 


IV.  RELATIVE  TO  EVIDENCE*. 


V.  RELATIVE  TO  AMENDING  THE  ORDER. 

Rex  9.  Justices  of  Cheshire,  M.  T.  1833.  E.  B.    2  N.  ^  M. 

827;  S.  C.5B.^  Ad.  439. 

The  11  Geo.  2,  c.  19,  s.  4,  inflicting  penalties  for  fraudulent  The  justices 
removal  of  goods  to  prevent  distress,  directing  the  adjudication  of  oonnot  amend 
the  justices  to  be  by  an  order—  ^  S^teUGw* 

The  Court  held,  that  it  could  not  be  returned  to  the  sessions  in   2. 
an  amended  form,  and  that  the  party  had  a  right  to  appeal  against 
it  in  the  form  originally  made. 


VI.  RELATIVE  TO  THE  ADJOURNMENT  AND  RESPITE. 

Backe,  Ex  parte,  M.  T.  1832.  K.  B.    3  -B.  f  Ad.  704. 

The  sessions  had  refused  an  application  to  postpone  the  hearing  xiie  sessions 

on  an  appeal,  upon  grounds  laid  before  them —  may  refbse  to 

The  Court  refused  a  mandamus,  it  being  a  question  peculiarly  for  postpone  the 

their  decision.  hearingt; 


*  Hie  sesdons  receiving  inadmissible  evidence  is  no  gronnd  for  the  interference 
of  the  saperior  Court,  unless  the  sessions  send  a  case.  {Rex  v.  Friettim,  M.  T. 
1833,  K.  B.,  5  B.  &  Ad.  597).  The  production  of  the  sessions-hook  is  not  suf- 
ficie&t  proof  that  the  appeal  came  on  to  be  heard ;  and  a  regukur  record  must  be 
SBsde  upon  parchment,  the  same  as  on  a  return  to  a  certiorari,  and  that  record  or 
an  *Tai«i»»*ii  copy  must  be  produced.  (Rex  v.  Ward,  1834,  N.  P.,  6  C.  &  P. 
366). 

t  A  party  cannot  be  legally  convicted  upon  an  indictment  found  by  the  grand 
jvy  apQn  the  testimony  of  witnesses,  who  were  sworn  by  an  officer  of  the  Court 
>fter  Oe  aettions  had  lapsed,  in  consequence  of  its  having  on  two  luooesBive  days 
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Rex  v.  Justices  of  Monmouth,  H.  T.  1831.  K.  B.    \  B.^ 

Ad.  895. 

as  the  josticefl  Notice  was  given  of  an  intention  to  enter  and  trj  an  appeal  at 
Laveadiscre-  the  next  sessions;  but,  at  the  sessions,  the  appellants  found  they 
onary  power ;  ^yjj  ^qj.  ^j^  Yx^  reason  of  the  absence  of  a  material  witness.  The 
parties  who  were  to  be  respondents  had  come  prepared  to  try.  A 
motion  was  made,  upon  affidavit,  to  enter  and  adjourn  the  appeal. 
The  sessions  would  not  accede  to  this,  except  upon  the  terms  of  pay- 
ing the  costs  of  the  day  to  the  other  side.  This  was  refused,  and 
the  appeal  was  not  entered. 

The  Court  held,  that  the  sessions  were  right,  and  refused  to 
order  the  appeal  to  be  then  received. 


and  the  Court 
will  not  inquire 
into  the  order 
to  adjourn. 


Rex  9.  UsKE,  E.  T.  1828.  K.  B.     2  M.  ^  Ry.  172;  S.  C,  6y 
name  Rex  p.  Justices  of  Monmouth,  8  ^.  ^  C  137* 

The  hearing  of  an  appeal  was  on  an  equality  of  votes  adjourned. 

The  Court  refused  an  order  nisi  for  a  certiorari  on  the  ground  of 
one  of  the  justices  who  joined  in  the  order  of  adjournment,  and  ori- 
ginally made  the  order  of  removal,  being  a  rated  inhabitant.  The 
Court  could  not  act  as  a  court  of  error,  and  inquire  whether  the 
order  for  adjournment  was  properly  made. 


Rex  v.  Justices  of  Norfolk,  H.  T.  1834.  K.  B.     3  N.^ 

AT.  55. 

But  practice  at  A  RULE  of  quarter  sessions  required,  "  that,  whenever  an  appeal 
the  sessions,  against  an  order  should  be  entered  and  respited,  notice  thereof 
respite isuThe  '*^®'^^^»  within  one  calendar  month  after  such  entry  and  respite,  be 
given,  cannot  be  given  to  the  officers  of  the  removing  parish;"  and  where  the  ses- 
sustained.  sions,  upon  that  rule  not  having  been  complied  with,  confirmed  the 

order,  without  going  into  the  merits — 
This  Court  granted  a  mandamus  to  enter  continuances  and  hear 

the  appeal,  on  the  ground  that  the  practice  was  illegal. 


VII.  RELATIVE  TO  CONTINUANCES  *. 


been  opened  and  adjourned  without  the  presence  of  any  justice.  (/»  re  (Strken- 
well,  1833,  N.  P.,  6  C.  &  P.  90).  The  9  Geo.  1,  c.  7,  s.  8,  only  applies  to  the 
first  sessions  after  executing  the  order  of  removal,  and  therefore  the  Court  will 
not  interfere  with  the  discretion  of  the  magistrates  at  the  second  as  to  adjourn- 
ment, if  it  is  in  the  furtherance  of  a  reasonable  practice.  {Rex  ▼.  Jueticee  of  Mon* 
mouthshiret  H.  T.  1835,  B.  C,  3  D.  P.  C.  306). 

*  Where  the  sessions  have  granted  a  special  case,  which  has  not  Y>een  aetlkd 
for  more  than  six  months  after  being  granted,  the  certiorari  for  remoTing  the 
orders  of  magistrates  and  sessions  must  be  sued  out  within  six  months  from  the 
time  of  granting  the  case.  If  it  is  not  so  sued  out,  this  Court  will  not  grant  a 
mandamus  to  compel  the  sessions  to  enter  continuances  and  faeeur  the  appeaL 
{Reap  T.  Juitieee  qf  atqffordeUre,  M.  T.  1832,  B.  C,  1  D.  P.  C.  484). 
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VIII.  RELATIVE  TO  SENDING  CASE  BACK. 

Rex  r.  Matlock,  T.  T.  1833.  K.  B.     b  B.  ^  Ad.  883. 

The  case  returned  upon  the  certiorari  appeared  to  be  signed  by  Not  according 

the  Chairman.  with  facts,  no 

The  Court  refused  an  application  to  send  it  back  to  be  re-stated,  gro^d  for 

upon  a  mere  suggestion  that  the  chairman  did  not  recollect  settling  {|^^^  ^^""^ 
the  case,  and  that  it  did  not  accord  with  the  facts  proved. 


IX.  RELATIVE  TO  REMANETS*. 

X.  RELATIVE  TO  CASES  FROMf. 


XI.  RELATIVE  TO  APPEALS  J. 

(a)  Who  may  appeal. 

Rex  9.  Bishop  Wxarmouth,  H.  T.  1834.  K.  B.    Z  N.  ^ 

M.77. 

Certain  panpers  being  settled  in  P.»  a  township  of  the  parish  of  The  pariah  offi- 
B.  W.,  were  removed  by  an  order  directed  to  the  parish  of  B.  W.,  P"*»  J^"^** 
which,  for  the  purpose  of  relief  of  the  poor,  had  no  existence.    The  ©^p  mayap- 

^  _^  ,  ,  pcal||. 

*  Where  the  appeal  waa,  by  preaa  of  busineaa,  made  a  remanet,  and  before  the 

next  aeasiona  a  fresh  and  varying  statement  of  the  grounds  of  appeal  was  given  :— 

Held,  that  the  sessions  were  bonnd  to  hear  the  appeal  on  the  latter  statement. 

{Reg  Y.Jutiiee»  o/ Derbythire,  3  N.  &  P.  591). 

t  Where  the  sessions  lay  before  the  Conrt  a  written  document,  it  is  a  question 
of  law  as  to  what  is  its  effect ;  where  the  hiring  and  service  are  made  viva  voce, 
it  is  a  question  of  fact ;  and  the  Court  cannot  attend  to  any  thing  which  takes 
place  at  the  sessions  which  is  not  stated  in  the  case,  as  whether  conversations 
at  the  time  of  the  contract  were  receivable  or  not.  {Rex  v.  BHUngtky^  T.  T.  1836, 
K.  B.,  1  N.  &  P.  149). 

t  As  to  poor-rates,  see  4  Vict.  c.  48. 

Although  a  notice  of  appeal,  given  according  to  the  rule  or  practice  of  the 
particular  court  of  quarter  sessions,  will  be  sufficient  to  enable  the  appellant  to 
try  hia  appeal,  it  may  not  be  sufficient  to  prevent  the  pauper  from  being  removed 
to  the  appellant  parish.  By  the  recent  Poor  Law  Amendment  Act  (4  &  5  Will.  4, 
c  76,  8.  79),  after  directing  that  the  pauper  shall  not  be  removed  until  after 
twenty-one  days'  notice  of  his  being  chargeable,  and  a  copy  of  the  order  of 
removal,  and  a  copy  of  the  examination  on  which  the  order  was  made,  shall  have 
been  sent  to  the  overseers  of  the  parish  to  whom  such  order  shall  be  directed,  it 
Is  provided,  that,  '*  if  notice  of  appeal  against  such  order  of  removal  shall  be  re- 
ceived by  the  overseers  of  the  parish  from  which  such  poor  person  is  directed  in 
sach  order  to  be  removed  within  the  said  period  of  twenty-one  days,  it  shall  not 
be  lawful  to  remove  sach  poor  person  until  after  the  time  for  prosecuting  such 
^peal  shall  have  eipired,  or,  in  case  such  appeal  shall  be  duly  prosecuted,  until 
after  the  final  determination  of  such  appeal."  And  the  same  statute  (s.  81) 
requires  that  a  statement  of  the  grounds  of  appeal  shall  be  sent  or  delivered  to 
the  overseers  of  the  removing  parish  fourteen  days  at  least  before  the  first  day  of 
the  sessions ;  if  such  statement  form  a  part  of  the  notice  of  appeal,  the  notice 
moat  be  given  accordingly ;  or  if  the  rule  of  the  sessions  require  a  longer  notice, 
then  in  conformity  with  the  rule  of  the  sessions. 

H  It  is  not  competent  for  rate  payers  to  appeal  against  an  order  of  removal, 
tl»e  parish  officers  being  the  proper  parties,  and]  represent  the  parish  in  such 
nuLttors.  {Reg,  ▼.  Colbeck,  £.  T.  1840,  Q.  B.,  3  P.  &  D.  488). 
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order  was  serred  upon  the  officers  of  P.,  who  refused  to  receiye  the 
paupers,  and  who  were  then  taken  to  the  churchwarden  of  the 
parish,  who  took  them  to  the  township  of  B.  W. 

The  Court  held,  that  the  latter  were  entitled  to  the  appeal,  al- 
though they  might  be  bound  bj  the  order  to  maintain  the  paupers, 
(dub.  Taunton^  J.,  and  Patteson,  J.). 


(b)    To  WHAT   SESSIONS. 

Rex  v.  Justices  op  Wilts,  T.  T.  1828.  K.  B.     S  B.  ^  C.  380. 

If  an  appeal  be  The  rate  was  made  and  published  on  the  1 6th  September,  and 
T'^  h  liift  iAii>  *^®  appeal  was  entered  and  adjourned  by  the  justices  at  the  Mid- 
it  m!Lt  be  '  dlesex  sessions,  as  a  matter  of  course,  to  the  Epiphany,  no  notice  of 
heard*.  appeal  having  been  given ;  but  the  defendant  gave  notice  of  his  in- 

tention to  try  such  appeal  at  the  latter  sessions,  when  the  justices 
refused  to  hear  it. 

The  Court  held,  that,  although  they  might  have  refused  to  have 
received  the  appeal  at  the  Michaelmas  sessions,  unless  there  had 
been  proof  of  notice  of  appeal  given,  yet,  that  having  received  and 
adjourned  it,  they  were  bound  to  hear  it  at  the  following  sessions; 
and  a  mandamus  was  therefore  granted,  disapproving,  however,  of 
the  practice  of  adjourning  appeals  as  matter  of  course*  ^ 


Rex  v.  Justices  of  Salop,  E.  T.  1831.  K.  B.     2  B,  ^Jd.  145. 

There  may  be         A  LOCAL  act,  establishing  guardians  of  the  poor,  directed  them 

an  appeal  to  the  to  hold  courts  at  which  objections  by  rate  payers  should  be  heard, 

seasionB  after  |mj  jf  ^^^  ^jj^^  settled  to  the  satisfaction  of  the  objecting  party,  the 

by therowr?^  matter  should  be  adjourned  to  the  next  meeting,  and  be  then  finally 

dians  of  the  heard  and  determined;  the  act  also  gave  an  appeal  to  the  quarter 

poor.  sessions  within  four  calendar  months  after  the  cause  of  complaint 

*  A  poor-rate  was  pablished  on  the  14&  of  October,  and  the  next  aenioQi 
took  place  on  the  23rd.  Nothing  was  done  at  those  sessions  by  the  appellant; 
but,  at  the  January  sessions,  an  appeal  was  entered  and  respited.  Notice  of  ap- 
peal was  given  for  the  following  Easter  sessions,  when  the  justices  refused  to  bar 
the  appeal.  The  Court  made  a  rule  absolute  for  a  mandamus  to  compel  them  to 
hear  it.  {Rep.  v.  Jutiices  of  SMfolk,  T.  T.  1840.  B.  C,  8  D.  P.  C.  618). 

A  parish  is  not  **  aggrieved,"  within  the  meaning  of  the  13  &  14  Car.  2,  c.l2, 
B.  2,  notwithstanding  the  4  &  5  Will.  4,  c.  76,  ss.  79,  84,  until  the  actual  re- 
moval of  the  pauper;  and,  therefore,  an  appeal  to  the  sessions  next  after, the 
removal  is  sufficiently  early.  {Reg,  v.  Jueticee  qf  Salop,  M.  T.  1837y  B.  C.| 
6  D.  P.  C.  28). 

Before  the  passing  of  stat.  5  &  6  WiU.  4,  c.  76,  (Municipal  CorporatioD 
Act),  the  borough  of  B.  had  a  quarter  sessions  and  four  justices,  but  no  non- 
intromittant  clause.  The  parish  of  B.  was  wholly  ?rithin  the  jurisdiction  of  the 
borough  justices,  though  part  only  was  within  the  borough ;  and  both  parish  snd 
borough  were  within  the  county  of  S.  By  the  operation  of  that  act  part  only  of 
the  parish  was  included  within  the  new  boundary  of  the  borough,  and  neither  the 
recorder  nor  the  borough  justices  had  any  jurisdiction  over  the  rest  of  the  parish. 
Since  that  act  there  were  separate  quarter  sessions,  and  seven  jnsticea  tor  ^ 
borough.  The  overseers  of  the  parish  made  one  poor-rate  for  the  whole,  which 
was  duly  allowed  by  justices,  both  of  the  county  and  borough.  An  inhabitant 
and  occupier  of  land  in  the  part  out  of  the  borough  appealed  against  the  rate  on 
the  ground  that  certain  inhabitants  of  the  part  within  the  borough  were  not  rated 
in  respect  of  stock  in  trade : — Held,  that  the  county  justices  had  jurisdictioB  to 
try  the  appeal  (Reg,  t.  Jnkabitani$  of  Bridgewaier,  T.  T.  1839.  d.  B.,  10  Ad. 
&  £.  711). 
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had  arisen*  for  any  thing  done  in  pursuance  of  the  act,  and  for 
which  no  particular  method  of  relief  nad  been  appointed. 

The  Court  held,  that  the  adjournment  of  such  hearing  was  not  to 
be  considered  a  relief  against  the  order,  and  that  an  objecting  party 
was  entitled  to  the  remedy  by  appeal  to  the  sessions.  The  com- 
pkmt  being,  that  annuities  had  been  improperly  granted,  and  pay- 
ments made  in  respect  of  them: — Held,  that  the  appeal,  being 
within  four  months  from  the  order  made  for  such  payments,  was  in 
time,  the  cause  of  complaint  being  the  moving  such  order,  not  the 
bonowing  or  granting  such  annuities. 


Rex  r.  Thackwell,  E.  T.  1825.  K.  B.     4  B.  ^  C.  62. 

The  oTcrseers'  accounts  were  allowed  on  the  27th  of  March,  new  And  the  party 

OTerseers  appointed  on  the  28th,  and  the  next  sessions  were  held  on  1*  ^^^  bound  to 

the  7th  of  April—  nSt^^l  in 

The  Court  held,  that  the  parties  were  not  bound  to  appeal  at  cue  of  over- 

those  sessions,  and  that  the  justices  had  properly  received  the  ap-  Men'  aooounta. 
peal  at  the  Midsununer,  and  respited  it  to  the  Michaelmas  sessions. 


Rex  v.  Justices  of  Kent,  M.  T.  1828.  K.  B.  8B.^  C,  639.— 
S.  P.  Rex  v.  Justices  of  Devon,  M.  T.  1828.  K.  B.  Id. 
640. — S.  P.  Rex  «.  Justices  of  Southampton,  M.  T.  1828. 
K.B.    Id.  641. 

An  order  of  removal  had  not  been  served  so  as  to  give  time  for  As  to  the  re- 

notice  of  trial  of  an  appeal  at  the  next  sessions —  "^J"^  ^iF^^' 

The  Court  held,  that  the  appeal  need  not  be  entered  until  the  ^^'i^annot^ 

sessions  following  the  next;  but  it  should  be  then  entered  and  tried,  tried  at  the  first 

notice  of  entering  and  trying  being  previously  given.  sessions,  it  need 

not  be  entered 
and  adjourned. 


(e)  Of  the    notice,  and  grounds  of  *.     See  4^5  Will,  4, 

c.  76,  s.  81,  ante,  p.  35 7»  n. 

1.  By  and  to  whom  Notice  must  be  given,  and  Service  of. 

Rkz  v.  Justices  of  Yorkshire,  North  Riding,  T.  T.  1837. 

K.  B.     6  Ad.  ^  E.  863. 

A  township  having  a  chapel  and  its  own  churchwardens  was  The  notice  may 
wholly  independent  of  the  parish,  except  contributing  a  small  sum  ^  ngn«d  by 
to  the  repair  of  the  church.  ^  toSISto*,  ^ 

The  Court  held  this  not  to  be  by  virtue  of  the  office  of  overseers, 
and  a  notice  signed  by  the  overseers  of  the  township  only  valid. 
Upon  an  objection  that  the  notice  was  not  signed  by  the  assistant- 
overseer,  the  party  must  shew  that  it  was  his  duty  to  sign. 

*  Semble,  that  the  court  of  quarter  sessions  has  no  right  to  require  that  notice 
of  inteotion  to  try  an  appeal  against  an  order  for  the  payment  of  church-rates, 
made  by  two  justices  under  53  Geo.  3,  c.  127,  shall  be  given  to  such  justices. 
(Uu  ▼.  JuHiee$  ^f  SU^ffordakire,  £.  T.  1836,  K.  B.,  6  N.  &  M.  477 ;  S.  C. 
4  Ad.  &  E.  842). 
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or  hamlet ; 


Rex  V,  Justices  of  Carmarthen,  H.  T.  1833.  K.  B.    \  N,lf 

M.  368. 

Removal  to  the  parish  of  L.,  which,  in  fact,  consisted  of  three 
different  hamlets,  each  having  churchwardens  and  overseers,  and 
separate  rates.  The  order  with  the  paupers  was  delivered  to  the 
churchwardens  and  overseers  of  one  of  the  hamlets.  An  appeal  wu 
entered  at  the  next  sessions  in  the  name  of  the  parish  at  large. 
Notice  of  the  appeal  was  given,  but  in  the  notice  it  was  described  as 
an  appeal  against  an  order  by  which  the  paupers  were  removed  to 
the  hamlet.     The  sessions  held  the  notice  to  be  insufficient. 

The  Court  held,  that  they  were  wrong;  and  a  mandamus  was 
directed,  commanding  them  to  hear  it. 


Rex  9.  Justices  of  Surrey,  T.  T.  1837.  K.  B.    5  Ad.  ^  E. 

701,  n. 

and  under  a  ^  A  LOCAL  road  act,  giving  a  power  of  appeal  against  assessments 

localact, notice  ^q  g^y  party  thinking  himself  aggrieved,  empowered  also  the  tros- 

trastee  Buffi°*     *^®®  *°  ®^®  ^^^  ^  ^^'^^  ^^  ^^®  name  of  any  one  or  more. 

cient.  The  Court  held,  that  a  notice  of  appeal  by  one  on  behalf  of  his  co- 

trustees was  sufficient,  although  no  authority  was  proved,  they  having 
made  no  disclaimer.  . 

Rex  V,  Justices  of  Norfolk,  M.  T.  1831.  K.  B.     2  B.  ^  Ad. 

944. 


Notice  of  ap- 
peal to  the 
oyeraeers  saffi- 
cient*. 


An  appeal,  intended  to  be  against  the  accounts  of  overseers,  was 
entered  at  sessions  as  an  appeal  against  the  churchwardens  and 
overseers  in  respect  of  the  accounts  of  the  overseers.  Notice  of  ap- 
peal was  given  to  the  overseers  only,  being  the  parties  against  whom 
it  was  really  directed.  The  sessions  refused  to  hear  the  appeal  be- 
cause notice  had  not  been  given  to  the  churchwardens — 

But  the  Court  directed  a  mandamus,  commanding  them  to  hear 
the  appeal. 


2.  Within  what  THme  Notice  to  be  given. 

Reg.  v.  Inhabitants  of  Drau6hton«  £.  T.  1839.  Q.  B.  2  P. 
^  D.  224. — S.  P.  Rex  v.  Justices  of  Suffolk,  M.  T.  1835. 
K.  B.     bN.^  M.  503. 

The  4  &  5  On  the  trial  of  an  appeal  against  an  order  of  removal,  it  had  been 

WilK  4,  c.  76,  objected,  on  the  part  of  the  respondent  parish,  that  the  notice  of 

t^time  of  no-  *PP^*^  ^^^  "^^  given  in  time.     The  notice  was  given  on  the  I9lh  of 

tioe  of  appeal  f.  March,  1838,  and  the  sessions  were  holden  on  the  2nd  of  April  in 

*  Bat  the  notice  of  chargeability  must  be  served.  {Rex  ▼.  Inhabitmdt  of 
Brixham,  E.  T.  1838,  Q.  B.,  3  N.  &  P.  408). 

Serrice  of  notice  of  appeal  on  the  churchwardens  is  bad.  (Iter  ▼.  InhMtmUt 
t^BUhop  Wearmouthf  H.  T.  1834,  K.  B.,  3  N.  &  M.  77). 

t  An  order  of  removal  was  served  on  the  18th  of  March.  The  next  tetsiont 
were  held  on  the  8th  of  April.  By  the  practice  of  the  sessions,  sdven  days'  notice 
of  appeal  was  required  : — Held,  that,  since  the  4  &  5  Will.  4,  c.  76,  s.  79,  the 
Midsummer  sessions  following  was  the  next  practicable  sessions  for  the  purpose 
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the  same  jear.    The  sessions  held  the  notice  to  be  in  time,  and 
quashed  the  order. 

Per  Cur, — It  is  not  necessary,  under  the  4  &  5  Will.  4,  c.  76, 
that  notice  of  appeal  against  an  order  of  removal  should  be  given 
fourteen  days  before  the  sessions  at  which  the  appeal  is  intended  to  be 
tried.  The  practice,  with  respect  to  the  time  for  giving  such  notice, 
remains  as  it  was  before  the  passing  of  the  act. 


Reg.  V,  Justices  of  Salop,  E.  T.  1838.  Q.  B.    3  N.  ^  P.  286. 

The  4  &  5  Will.  4,  c.  76,  s.  81,  which  requires  that,  fourteen  And  under 

days  at  the  least  before  the  first  day  of  the  sessions,  a  statement  of  that  sutute, 

the  grooods  of  appeal  should  be  delivered  to  the  respondents —  foSteMl*d«r 

The  Court  held  to  mean  fourteen  clear  days,  and  is  not  to  be  daya*. 
coostrued  as  one  day  inclusive  and  one  exclusive. 


3.  Farm  of  Notice, 

Rex  v.  Justices  of  Kent,  E.  T.  1817.  K.  B.     6  3f .  f  jS^.  258. 

A  iiOCAi*  acty  imposing  penalties,  provided,  that  a  party  aggrieved  Before  4  &  5 

might  appeal  against  any  conviction  made  within  six  days  before  Will.  4,  notice 

any  general  or  quarter  sessions,  on  entering  into  recognisances  at  9^  '^'SS  »igfct 

the  time  of  such  conviction,  or  within  twenty-four  hours  after,  with  ^oiadt  w  «■ 

sureties,  &c.,  to  prosecute  such  appeal,  either  at  the  then  next  or  to  ropenede 

the  next  following  general  quarter  sessions,  without  requiring  any  any  general 

notice.  practice  on  the 

The  Court  held  an  order  of  the  sessions,  requiring  notice  of  ap-  •'*"J*®*  *• 
peals  to  be  given  eight  days  before  the  sessions  began,  did  not  apply 
to  a  case  where  no  notice  was  required  by  the  act. 

of  appealing.  (Reff,  v.  Jwiiee§  of  Herrfordihire,  T.  T.  1840,  B.  C,  8  D.  P.  C. 
638). 

Where  a  pariah  gives  notice  of  appeal,  nnder  the  4  &  5  Will.  4,  c.  76,  i.  79, 
against  an  order  of  removal,  within  twenty-one  days  after  lerrioe  of  the  order  of 
nmoral,  bat  does  not  prosecnte  the  appeal  at  the  next  practicable  aesaionfl,  and 
the  respondent  parish  does  not  remove  the  pauper  for  a  considerable  time  after- 
wirds,  the  appellants  may  give  fresh  notice  of  appeal,  purenant  to  13  &  14  Car.  2, 
c.  12,  s.  2,  when  the  panper  is  actually  removed.  (RejF  y,  Juttiee$  of  Middiuex, 
M.  T.  1840,  B.  C,  9  D.  P.  C.  163). 

If  a  regular  notice  of  appeal  has  been  given  for  one  sessions,  and  the  appeal  be 
•djoarned  at  the  instance  of  the  appellants,  after  hearing  counsel  on  both  sides, 
it  U  not  necessary  to  give  a  strictly  regular  notice  of  trial  for  the  following  ses* 
fiioDs.  (Rex  ▼.  JuaiieeM  of  GlouceMterthire,  H.  T.  1835,  B.  C,  3  D.  P.  C.  298). 

*  Hie  foarteen  days  apply  to  the  time  the  parish  was  aggrieved.  {Rtx  y.  CoT' 
pettier,  T.  T.  1837,  K.  B.,  6  Ad.  &  E.  894). 

t  But  now,  if  the  notice  be  not  in  conformity  with  the  4  &  5  Will.  4,  the 
Court  will  not  interfere.  {lUff,  v.  Inhabitants  qfAdergele,  M.  T.  1838,  <i.  B., 
3  S.  &  P.  406). 

In  a  notice  of  appeal  under  the  stat.  4  &  5  Will.  4,  c.  76,  s.  81,  against  an 
order  of  removal,  alleging  as  the  ground  of  appeal  a  settlement  by  hiring  and 
service,  the  general  rule  is,  that  the  date  of  the  service,  as  well  as  the  master's 
name,  should  be  stated,  and  that  a  notice  omitting  such  date  is  bad.  If  it  appear 
that  the  appellants  could  not  ascertain  it,  semble,  per  Lord  Denman,  C.  J.,  and 
Litiledaie,  J.,  that  the  strict  rule  may  be  dispensed  with.  {Reg,  t.  Inhabitant* 
of  Bridgewaier,  H,T.  1841,  Q.  B.,  10  Ad.  &  E.  693). 
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4.  Of  the  Grounds  of  Appeal.  See  ante,  4^5  Will.  4,  c.  76,  p.  357. 

Rex  v.  Inhabitants  of  Kimbolton,  £.  T.  1837.  K.  B.     1  N. 

^  P.  606. 

An  appeal  against  an  order  of  removal  being  entered,  it  was  ob- 
jected that  the  statement  of  the  grounds  of  appeal  had  not  been 
neiil     d     tice    ^^^  Served  according  to  4  &  5  Will.  4,  c  75,  s.  81;  the  sessions 
are  separate  in-   ^^^ided  that  the  objection  was  valid,  and  adjourned  the  appeal. 
struments.  The  Court  held,  that  thej  had  power  to  do  so.     A  statement  of 

the  grounds  of  appeal  must  be  served  upon  the  overseers:  if  delivered 
to  their  attorney,  the  service  is  insufficient. 


Under  4  &  5 
Wm.  4  the 
gronndfl  of  ap- 


Gronnds  not 
stated  cannot  be 
insisted  on  * ; 


bat  under  4  & 
5WiU.4itis 
sufficient  to 


Eeg.  v.  Inhabitants  of  Hockworthy,  H.  T.  1838.  Q.  B. 

2N.^P.  383. 

On  motion  to  quash  an  order  of  sessions — 

The  Court  held,  that  the  appellants  cannot  insist  upon  any  point 
for  quashing  the  order  not  stated  in  the  grounds  of  appeal,  and, 
therefore,  that  the  respondents  were  not  obliged  to  give  evidence  of 
the  settlement  on  which  the  removal  was  made,  where  the  notice 
was  of  a  settlement  in  a  third  parish. 

Rex  r.  Justices  of  Cornwall,  M.  T.  1836.  K.  B.     I  N.  ^  P, 

20;  S.  C.  5^rf.  ^^.  134. 

The  notice  onlj  stated  the  grounds  to  be  that  the  paupers  were 
settled  in  another  parish,  without  going  on  to  state  the  nature  of 
that  settlement — 

*  Where  the  ground  stated  in  the  notice  of  appeal  was,  that  no  settlement  was 
gained  under  a  parish  binding,  by  reason  of  non-compliance  with  56  Geo.  3, 
c.  139,  8.  51 : — Held,  that  a  non-compliance  with  the  provisions  of  sect.  2  could 
not  be  objected  as  actoally  misleading  the  respondents  as  to  the  point  r«Ued  on. 
(Reff,  T.  Inhabt.  qf  Whitley  Upper,  £.  T.  1840,  Q.  B.,  11  Ad.  &  £.  90 ;  S.  C. 
3  P.  &  D.  90).  The  statement  of  the  grounds  of  appeal,  signed  by  the  majority 
of  the  parish  officers,  is  sufficient;  and  semble,  service  on  one  only,  if  without 
fraud.  (Aerv./M^ce«(t/')rarw>cifAtre,M.T.1837,  K.B.,2N.&  P.  153;  S.C. 
6  Ad.  &  E.  873).  Where  a  court  of  quarter  sessions  refiises  to  hear  the  appeal 
against  an  order  of  removal,  on  the  ground  that  the  appellant  parish  has  not  two 
l^gal  overseers,  because  one  of  them  claims  an  exemption  from  serving  the  office, 
but  which  exemption  has  not  been  allowed,  this  Ck>urt  will  compel  the  sessions  to 
hear  the  appeal  {Rtg.  v.  Jtuiicet  qf  Cheshire,  T.  T.  1840,  B.  C,  8  D.  P.  C. 
616).  But  the  grounds  of  appeal  must  not  be  sUted  generally,  though  paiticnlars 
must  be  given  so  as  to  afford  to  the  opposite  party  a  reasonable  means  of  inqiury. 
(Rex  V.  Jueiicet  qf  Derbyshire,  E.  T.  1837,  K.  B.,  1  N.  &  P.  703). 

Where,  from  the  copy  of  the  examination,  it  appeared  that  the  pauper  stited 
that  bis  father  belonged  to  the  parish  of  C,  and  that  he  was  a  certificated  man 
from  C. : — Held,  that  under  thu  notice  a  settlement  of  the  father  by  apprentice- 
ship in  C.  might  be  shewn.  {Rex  v.  Inhabitants  qfHelveden,  M.  T.  1836,  K.  B., 
1  N.  &  P.  138).  An  order  of  removal  of  a  man,  his  wife,  and  children,  whidi 
omitted  to  state  the  names  and  ages  of  his  children,  was  appealed  from,  bat  the 
statement  of  the  ground  of  appeal  did  not  contain  any  objection  to  the  order  oo 
account  of  that  omission: — Held,  that  the  sessions  could  not  entertain  it,  and 
that  this  Court  would  not  quash  the  order  as  a  nullity  when  brought  up  by  cer- 
tiorari on  a  case  granted  by  the  sessions.  {Rex  v.  Inhabitants  qf  Witherswiek^ 
H.  T.  1837,  K.  B.,  1  N.  &  P.  423).  The  mere  fact  of  being  left  out  of  the  rite* 
where  no  undue  motive  appears,  does  not  of  itself  import  a  grievance  to  gromd 
an  appeal.  {Rex  v.  George,  H.  T.  1837,  K.  B.,  1  N.  &  P.  451).  Where  an 
appeal  against  an  order  of  removal  has  been  heard,  and,  in  consequence  of  tbe 
justices  ^ing  equally  divided,  is  adjourned  to  a  subsequent  sessions  for  saother 
hearing,  the  appellants  cannot  serve  another  statement  containing  newgrooads  of 
appeal.  {Reg.  v.  Inhabitants  qfArleedon,  M.  T.  1839,  Q.  B.,  11  Ad.  &  B.  S7i 
S.  C.  3  P.  &  D.  93). 
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The  Coart  held  this  a  sufficient  compliance  with  4  &  5  Will.  4,  ttate  the  pan- 
c.  7^,  s.  81,  and  granted  a  mandamus  to  the  sessions  to  enter  con-  P®™  ■"  settled 
tipoances  and  hear  the  appeal.  Ssh?''^"  ^*' 


R*x  V.  Brooke,  T.  T.  1829.  K.  B.     9  -B.  f  C.  915.— S.  P.  Rkx 
V.  Gborge,  H.  T.  1837.  K.  B.     \  N.^  P.  451. 

By  the  construction  given  to  the  41  Geo.  3,  c.  23,  s.  6,  the  per-  A  party  not 

son  who  appeals  against  a  poor-rate  on  the  ground  that  a  person  is  "^*  ^^^ 

omitted  who  ought  to  he  rated,  is  bound  to  give  notice  of  the  appeal  bera^u'i^Tii 

to  the  person  so  omitted;  and  on  failure  of  proof  of  such  notice —  generalagronnd 

The  Court  held,  that  the  sessions  were  not  bound  to  hear  the  ap-  of  appeal 
peal,  but  might  confirm  the  rate. 


Reo.  «.  Justices  of  Sussex,  H.  T.  1840.  Q.  B.     3  P.  ^ 

2>.  42. 

The  grounds  of  appeal  against  an  order  of  removal  were,  that  the   Where  tlie 
pauper  acquired  a  settlement  in  the  parish  of  T.,  first,  by  having  in   question  aroee 
or  about  the  year  1830  paid  parochial  taxes  for  a  certain  tenement  "fpectingthe 
in  the  aforesaid  parish,  &c. ;  secondly,  bj  having  rented  the  afore-  ^e^  Uie  name 
said  tenement  in  the  said  parish  of  T.  at  15/.  a  year,  and  having  of  the  landlord 
occupied  the  same  under  such  hiring  for  more  than  the  term  of  one   most  be  stated. 
year,  and  having  paid  rent  to  the  amount  of  10/.  for  the  same  tene- 
ment. 

The  Court  held,  that  the  grounds  of  appeal  were  not  sufficiently 
expHcit  in  describing  the  tenement,  inasmuch  as  they  did  not  state 
the  local  situation,  or  the  name  of  the  landlord,  and  therefore  that 
the  sessions  were  right  in  refusing  to  allow  the  appellant  parish  to 
procure  a  settlement  by  renting  a  tenement  in  T. 


5.  Evidence  by,  and  Effect  of  Order. 

Reg.  v.  Justices  of  Sussex,  M.  T.   1840.  B.  C.     9  D.  P.  C. 

125. 

On   an  appeal  against  an  order  of  removal,  the  sessions  had.    The 4& 5 Will. 
according  to  the  old  rule  in  Bum,  requiring  the  appellants  to  pro-   4  l»af  not  altered 
duce  the  original  order,  or,  if  only  a  Jopy  served,  to  give  notice  to   J.^^i„"Se 
produce  the  original,  which  had  not  been  done,  refused  to  receive   order,  &c. 
the  copy  in  evidence. 

The  Court  held  this  correct,  and  that  the  4  &  5  Will.  4,  c.  76, 
had  not  altered  the  law  so  as  to  render  the  ancient  practice  no 
longer  applicable  or  legal.        ___^ 

Kex  r.  Padstow,  M.  T.  1832.  K.  B.     I  N.  ^  M.  9;  S.  C.  4  B. 

^  Ad.  208. 

Thb  existence  of  an  agreement  for  the  tenancy  in  writing  was  not  If  an  agreement 
elicited  either  in  the  examination  or  cross-examination  of  the  re-  be  in  writing  it 
spondents'  witnesses—  "^^^  P™" 

The  Court  held,  that  the  appellants'  witnesses  proving  such  to 
hare  existed,  they  were  bound  to  produce  it. 
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9 

Rex  v.  Justices  of  Misterton,  H.  T.  1838.  Q.  B.    2  ^.  $^  P. 

109;  S.  C.  6  ^(/. ^  JF.  878. 

After  appeal  The  pauper  had  been  removed,  with  a  copy  of  his  examinatioii, 

^^^tlh^^!  in  which  he  had  stated  a  hiring  with  A.  B.,  and  service  with  the 

wife,  on  which  statement  a  notice  of  appeal  was  given,  and  the 
ground  alleged  that  no  settlement  appeared  on  the  examination. 

The  Court  held,  that  the  respondents  could  not  introduce  a 
new  state  of  facts,  which,  if  communicated,  might  have  induced 
the  appellants  to  have  withdrawn  their  appeal,  or  have  prepared 
themselves  with  fresh  evidence. 


cannot 
new  state  of 
facta. 


An  order  of 
aesaions  on  the 
merita  ia  oon- 
duaive*. 


Facts  anbse- 
qtient  to  the 
order  of  re- 
moval may  be 
abewn  to  de- 
feat itf. 


Reg.  v.  Inhabitants  of  Church  Knoule,  H.  T.  1838.  Q.  B. 

2N.^P.  359. 

On  an  appeal,  the  respondents  finding  a  supposed  defect  in  the 
examination  of  the  pauper,  without  communicating  their  motives  to 
the  Court,  or  to  the  appellants,  quashed  their  own  order,  with  con- 
sent of  the  latter. 

The  Court  held,  that,  on  a  subsequent  removal  to  the  same 
parish,  this  quashed  order  was  conclusive  as  to  the  settlement  up 
to  that  date. 

Reg.  v.  Inhabitants  of  Wye,  E.  T.  1838.  Q.  B.     3  N.^  P.  6. 

By  an  order  of  removal,  D.  S.,  his  wife  and  six  children,  were 
removed  to  the  parish  of  W.,  which  order  was  confirmed  on  appeal. 
Subsequent  to  that  confirmation  the  marriage  of  D.  S.  was  dissolved 
by  the  Ecclesiastical  Court  for  incest.  A.^.»  a  son  of  D.  S.,  and 
his  wife,  but  not  named  in  that  order,  was  subsequently  removed  to 
the  parish  of  W. 

The  Court  held,  that,  on  an  appeal  against  the  second  order,  eri- 
dence  of  this  decree  was  admissible  to  negative  the  derivative  settle- 
ment of  A.  B.  from  D.  S.,  as  he  was  not  named  in  the  former  order 
of  removal. 


6.  0/  Re-hearing  %. 


XII.  RELATIVE  TO  COSTS  §.    See  4  f  5  WUL  4,  c.  7^,  «.82. 

*  And  where  the  order  of  removal  was  founded  upon  a  statement  in  the  eza- 
mtnation  of  renting  a  tenement  during  a  particular  period,  which  proved  to  be 
erroneously  stated,  and  the  order  was  quashed  r-^Held,  that  such  order  of  ses- 
sions waa  ooncluaive,  and  a  subsequent  order  made  upon  a  fresh  examinatioor 
stating  the  period  correctly,  quashed.  {Reg.  t.  Inhabitant*  of  Clifii,  T.  T.  1S41, 
Q.  £.,  11  Ad.  &£.  624,  n.). 

t  The  copy  of  the  examination  must  agree  with  the  proof.  (Brote/cy,  Ex 
parte,  H.  T.  1838,  Q.  B.,  2  N.  &  P.  355). 

t  The  Court  cannot  direct  the  sessions  to  re>hear  an  appeal  on  the  ground  of 
the  rejection  of  evidence.  {Pratt,  Ex  parte,  H.  T.  1838,  Q.  B.,  2  N.  &  P.  102). 

§  Under  the  15  Geo.  3,  c.  11,  s.  4,  (Thames  and  Isis  Navigation  Act),  the 
sessions  have  no  power  to  give  costs  against  an  appellant.  {Reg.  v.  Justieet  of 
Oj^ordihire,  M.  T.  1840,  B.  C,  9  D.  P.  C.  189).    But  where,  on  an  appeal 
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Xin.  RELATIVE  TO  CERTIORARI.     See,  also,  tit.  Certiorari. 

Rex  9.  Justices  of  Denbigh,  M.  T.  1830.  K.  B.     1  B.  $«  Jd. 

616. 

A  PARISH  was  divided  into  three  separate  districts,  each  main-  No  certiorari 
taming  their  own  poor,  there  heing  two  churchwardens  for  the  whole  lies  where  the 
parish,  and  one  orerseer  for  each  district;  an  order  of  removal  di-  order  granted 
rected  generally  to  the  churchwardens  and  overseers  of  the  parish  ^^       mento  . 
was  delivered  to  the  overseer  of  one  district,  who  singly,  with  the 
churchwardens,  gave  notice  of  appeal,  which  the  sessions  dismissed, 
on  the  ground  of  its  heing  prosecuted  hj  a  single  overseer;  after 
which  an  appeal  was  entered  on  the  part  of  some  inhahitants,  and 
two  overseers  being  subsequently  appointed,  they  joined  with  the 
churchwardens  in  the  notice  of  prosecuting  it  at  the  next  sessions, 
when  it  was  heard,  and  the  order  quashed  on  the  merits,  with  costs. 
On  motion  for  a  certiorari,  in  order  to  quash  the  proceedings  for 
irregukrity — 

The  Court  refused  to  disturb  them. 


XIV.  RELATIVE  TO  MANDAMUS  CONNECTED  WITH. 

Rex  r.  Justices  of  Suffolk,  M.  T.  1836.  K.  B.     1  iV.  ^  P. 

306. 

The  sessions  having  quashed  an  order  of  removal  upon  the  4  &  5  Under  4  &  5 
Will.  4,  c.  72,  ss.  79,  81,  on  the  ground  that  the  respondents  had  Will.  4  a  man- 
not  sent  a  copy  of  the  examination  as  to  the  chargeability  of  the  2?  how  m  ap^ 


igaJDgt  a  borongh  rate,  the  original  rate  was  produced,  and  inspected  by  the 
Kcorder,  upon  an  objection  as  to  the  time  when  made,  and  the  appeal  was 
tiien  adjoamed  at  the  request  of  the  respondents  at  two  successive  sessions, 
when  the  rate  was  abandoned: — Held,  that  the  rate  was  sufficiently  before 
the  Court  to  give  it  jurisdiction  to  confirm  the  appeal  with  costs.  (Reg,  v. 
Stamford  Corporation,  M.  T.  1838,  Q.  B.,  1  P.  &  D.  72).  The  sessions  have 
power  to  grant  costs  under  8  &  9  Will.  3,  c.  30,  s.  3,  in  all  cases  in  which  an 
appeal  has  been  entered  and  determined,  whether  the  determination  be  upon  the 
merits  or  for  the  defect  of  form.  (Rex  v.  Inhabitants  qf  Cottingham,  M.  T.  1834, 
K.  B.,  4  N.  &  M.  215).  It  is  a  good  practice  for  the  derk  of  the  peace  to  ascer- 
tain the  amoimt  of  the  coste  in  such  cases.  (Holloway,  Ex  parte f  H.  T.  1831, 
B.  C,  1  D.  P.  C.  26). 

*  A  certiorari,  removing  an  order  of  sessions,  does  not  remove  a  new  subse- 
quent order ;  and  the  order  must  be  removed  within  six  months.  (Rex  v.  Bloxam, 
£.  T.  1834,  K.  B.,  3  N.  &  M.  385  ;  S.  C.  1  Ad.  &  £.  386). 

t  Where,  on  an  appeal  against  a  county  rate,  the  sessions  confirmed  the  rate, 
sabject  to  the  opinion  of  the  Court  of  K.  B.  on  a  case,  and  the  Court  declared 
the  rate  bad,  and  quashed  the  order  of  sessions,  but  the  rate  not  having  been  re- 
mored,  npon  application  to  ouash  the  rate,  the  sessions  refused,  on  the  ground 
that  the  appeal  was  no  longer  before  the  Court ;  a  mandamus  to  compel  them  was 
refused,  the  Court  having  no  right  to  direct  the  sessions  as  to  what  judgment  they 
ought  to  give,  and  as  it  would  expose  to  actions  the  parties  who  had  acted  on  the 
rate ;  and  the  objection  being  made,  by  the  local  act,  a  specific  ground  of  appeal, 
the  Court  refiosed  a  removal  by  certiorari  of  a  second  rate,  against  which  no  appeal 
had  been  made,  and  whieh  was  good  on  the  face  of  it,  or  to  quash  it.  {Reg,  v. 
Juttiee^  ofMiddleeex,  H.  T.  1839,  Q.  B.,  1  P.  &  D.  402). 

Where,  npon  an  appeal  in  petty  sessions  against  a  poor-rate,  under  6  &  7 
Will.  4,  c.  96, 1.  6,  a  notice  of  appeal  from  their  decision  was  given,  and  within 
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paupers,  subject  to  a  case  upon  the  necessity  thereof,  which  case  thf 
respondents  had  not  brought  up — 

The  Court  refiised  a  mandamus  to  compel  the  sessions  to  enter 
continuances,  and  hear  the  appeal. 


Rex  V,  Justices  of  Lancashire,  H.  T.  1828.  K.  B.     7  B.^ 

C.  691. 

Before  that  The  rule  of  the  sessions  required  the  notice  of  appeal  against  an 

statute,  a  man-  order  of  removal  to  be  given  fourteen  days,  exclusive  of  the  day  of 
h^"*  tS*t*  notice  and  the  day  of  holding  the  sessions  at  which  it  was  to  be 
ooi^sel  the  ^  tried,  and  the  notice  had  been  given  a  day  too  late,  upon  a  mistake 
Bpssiona  to  hear  as  to  one  of  the  days  being  exclusive  and  the  other  inclusive.  The 
an  appeal ;  sessions  having  refused  to  hear  the  appeal — 

The  Court,  admitting  the  discretion  of  the  sessions  to  make  rules 
for  governing  their  practice  at  the  sessions,  yet,  for  the  purposes  of 
justice,  it  would  interfere  to  controul  that  discretion,  granted  a 
mandamus  to  enter  continuances,  and  hear  the  appeaL 


against  a  poor- 
rate. 


Bat  a  manda- 
mus does  not 
lie  to  the  ses- 
sions on  a  mere 
error  of  the 
practice. 


Rex  9.  Justices  of  Gloucester,  T.  T.  1830.  K.  B.     \  B.^ 

Ad.  1. 

After  hearing  one  witness,  upon  its  being  objected  that  he  was 
not  competent  to  sustain  the  appeal,  the  sessions  dismissed  it,  with- 
out hearing  the  appellant: — Held,  that  the  objection  going  to  pre- 
vent their  exercising  any  jurisdiction  at  all,  it  was  to  be  considered 
as  not  heard;  and  a  mandamus  was  therefore  granted,  calling  upon 
them  to  hear  the  appeal.         ___^ 

Bex  V,  Justices  of  Suffolk,  £.  T.   1817.    K.  B.     6  Jftf.  ^ 

Selto,  57. 

Upon  an  appeal,  on  the  ground  of  the  party  being  OTcr-rated,  the 
sessions  having  required  the  appellant  to  begin,  and  make  out  his 
allegation,  which  he  refusing  to  do,  the  sessions  dismissed  the 
appeal — 

The  Court  refused  a  mandamus  upon  a  mere  alleged  error  in 
practice  of  the  sessions. 


five  days  after  recognizances  were  taken,  and  entered  in  the  minute  book  b^  the 
derk  of  the  petty  sessions,  but  the  recognizances,  when  produced,  appeared  not  to 
haTe  been  signed  by  any  justices : — Held,  not  to  invalidate  the  reoognizanoest 
and  a  mandamus  granted  to  the  sessions  to  enter  oontinnanoea,  and  hesr  the 
appeal.  (Ttur  v.  /iw/tc«t  ^f  St.  Albana,  M.  T.  1838,  Q.  B.,  1  P.  &  D.  148). 

The  Court  will  not  issue  a  mandamus  to  a  court  of  quarter  sessions,  eooi* 
manding  them  to  grant  a  case,  although,  under  special  circumstances,  it  may 
issue  swch  a  mandamus,  commanding  the  sessions  to  state  a  case.  (iZe^.  ▼•  />•' 
habitmkU  ^  Jwvin,  M.T.  1840,  B.  C,  9  D.  P.  C.  121).  So,  the  Court  wiU 
not  grant  a  mandamus  commanding  the  justices  in  sessions  to  try  an  appeal  dis> 
missed  for  want  of  notice  of  trial,  where  the  court  of  quarter  senioBt  has 
granted  a  case  upon  the  question  whether  it  had  been  rightly  dismissed,  vluch 
has  been  abandoned  by  the  party  applying  for  the  mandamus.  {Ri*  t.  Jtatieem 
of  Weii  Biding  qf  Vorkihire,  T.  T.  1834,  K.  B.,  3  N.  &  M.  757 ;  S.  C.  1  Ad. 
&  E.  606). 


SET-OFF— ^Aen  allowed.  867 


&tUoH. 


I.  RELATIVE  TO  WHEN  IT  WILL  OR  WILL  NOT  BE 
ALLOWED. 
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IV.  RELATIVE  TO  THE  ACTION  AFTER  AN  ATTEMPT 

TO  SET  OFF,  p.  371. 


I.  RELATIVE  TO  WHEN  IT  WILL  OR  WILL  NOT  BE 

ALLOWED. 

(a)  Nature  of  the  debt. 

France  v.  White,  M.  T.  1839.  C.  P.     6  Binff.  N.  8.  33;  S.  C. 

8  D.  P.  C.  53. 

A.  and  B.  sued  as  partners  two  defendants  for  work  done  for  The  debt  nrast 
them  in  the  matter  of  an  executorship—  ^  due  in  same 

The  Court  held,  that  they  could  not  set  oflF  money  received  by  A,  ^paiite'debt 

before  he  became  a  partner;  and  that  a  statement  by  A.,  on  the  set-  cannot  be  set 

tlement  of  the  executorship  accounts,  made  after  the  partnership,  off  against  a 

joint  demand*. 

*  "Hie  debt  soiq^lit  to  be  set  off  must  be  due  and  payable  at  the  time  of  action 
brongfit.  {Young t.  Oye,  E.  T.  1825,  C.  P.,  10  Moore,  196  ;  S.  P.  BraiihwaiieY. 
Colem&n,  E.  T.  1835,  K.  B.,  4  N.  &  M.  654).  A  mere  liabilitjr  to  pay,  without 
actual  payment,  cannot  be  the  subject  of  a  set-off.  {Lemon  ▼.  Oordon^  E.  T. 
1838,  N.  P.,  8  C.  &  P.  392).  In  an  action  on  a  schoolmistreas's  bill,  with  a 
plea  of  set-off  for  money  had  and  reoeiTed,  it  was  opened  on  the  part  of  the  de- 
fendant, that  a  friend  of  his  (since  dead)  had  paid  former  school  accounts  due 
fttMn  the  defendant  to  the  plaintiff,  and  in  settling  those  accounts  had  paid  oyer- 
diarges,  of  which  the  defendant  now  meant  to  aVail  himself  on  his  plea : — Held, 
that,  in  the  absence  of  fraud,  the  settled  accounts  ooukl  not  be  opened.  {Lawei  ▼. 
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and  admitting  the  prior  receipt,  was  not  to  be  deemed  as  an  admis- 
sion of  money  of  the  defendants  being  in  their  joint  hands. 


Duckworth  v.  Alison,  E.  T.  1836.  Ex.     1  Jlf •  ^  ^.  412. 

A  weekly  sam  In  a  builder's  contract  it  was  stipulated  that,  in  the  event  of  the 
to  be  forfeited  work  not  being  completed  within  a  given  period,  the  builder  should 
for  non-com-  forfeit  and  pay  to  the  employer  51.  weekly,  such  penalty  to  be  de- 
withS*8ti^u-  ducted  from  the  amount  which  might  remain  owing  on  die  comple- 
lated  time  may    tion  of  the  work. 

be  set  off.  The  Court  held,  that  the  employer  bad  a  double  remedy  for  the 

penalty,  and  might  either  deduct  as  a  set-off,  or  recover  it  as  a  pay- 
ment. ^_____^ 

Owens  v.  Denton,  H.  T.  1835.  Ex.     1  (7.,  Jtf.  ^  -B.  711;  S.  C. 

5  Tyrw..3o9. 

So        ttied  There  had  been  a  contract  for  the  sale  of  goods  by  an  illegal 

account  found-  measure,  and  the  purchaser  received  them,  and  aUowed  for  the  price 
ed  on  an  illegal   of  them  in  an  account  which  was  settled  between  the  parties, 
measure,  may         The  Court  held,  that  he  could  not  afterwards  impeach  the  sale, 
be  set  off.  ^^^j^  settlement  of  account  being  equivalent  to  payment,  and  capable 

of  being  set  off.  

Belcher  v.  Loyd,  M.  T.  1833.  C.  P.     10  Binp.  310;  S.  C.  3  If. 

$■  Scott,  822. 

But  after  a  ^'^^  defendants,  as  indorsers  of  a  bill  from  B.  and  C,  entered  it  in 

transaction  is  their  short-bill  credit-book  to  B.  and  C,  and  afterwards  returned  the 
closed,  another  bill  to  them,  having  in  their  hands  at  the  time  sufficient  assets,  and, 
party  cannot  qjj  ^^^  g^me  day,  the  drawer  M.  stopped  payment;  of  the  probability 
^1e  asVset-*  ^^  which  the  defendants  had  previously  apprised  B.  and  C,  who  had 
off.  in  reply  suggested  that  the  defendants  might  avail  themselves  of  the 

bill  as  a  set-off  against  an  acceptance  from  him ;  and  B.  and  C.  accord- 
ingly returned  the  bill  to  the  defendants.  In  an  action  by  M.'s  assig- 
nees on  the  acceptance— 

The  Court  held,  that  the  defendants  having,  after  such  entry  in  the 
credit-book  to  B.  and  C.  and  sending  them  the  bill,  closed  that  trans- 
action with  B.  and  C,  the  bill  could  not  be  set  off. 

Eastmuret  M.  T.  1837,  N.P.,  8  C.  &  P.  205).  And  a  plaintiff  having  giren  a  |;iia- 
rantie  for  liie  payment  of  1,600/.,  and  any  other  sums  which  might  he  advaiioed  to 
his  son  by  the  defendant,  a  claim  in  respect  of  money  so  advanc^  on  the  gUAraotie 
is  not  the  subject  of  a  set-off  to  a  declaration  for  money  had  and  reoeiTed,  and 
on  an  account  stated.  (Morley  v.  IngliSj  M.  T.  1837,  C.  P.,  6  D.  P.  C.  202 ; 
S.  C.  4  Bing.  N.  S.  58 ;  S.  C.  3  Scott,  314). 

By  Reg.  Gen.,  H.  T.  2  Will.  4,  **  No  set-off  of  damages  or  costs  between 
parties  shall  be  allowed  to  the  prejudice  of  the  attorney's  lien  for  costs  in  the 
particular  suit  against  which  the  set-off  is  sought ;  provided,  nevertheleaa,  that 
interlocutory  costs  in  the  same  suit  awarded  to  the  adverse  party  may  be  deducted." 
In  setting  off  one  judgment  against  another,  subject  to  the  attorney's  Hen  lor 
costs  :~Held,  that,  upon  the  construction  of  the  Rule  of  Hilary  Terra,  2  Will.  4, 
such  costs  are  to  be  taxed  as  between  attorney  and  client.  {Watwn  v.  MiiamMiy 
1  Bing.  N.  S.  727).  The  Court  refused  an  application  to  iU  equitable  juradic* 
tion  to  impound  the  sum  levied  under  a  judgment  against  the  defendsnt,  until  an 
action  by  the  defendant  on  a  cross-demand  had  been  determined.  {WiUi' 
Cooke,  E.  T.  1825,  C.  P.,  10  Moore,  321). 
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(6)   As   REGARDS    PARTICULAR   PERSONS. 

TucKBR  P.  TX7CKER,  E.  T.  1833.  K.  B.     \N.^M.  477. 

In  an  action  of  debt  on  bond  by  the  plaintiff,  as  executor  of  6.  AdebtcUimed 
T.,  who  was  trustee  of  the  bond  for  T.  S.,  aeainst  the  defendant,  as  ^y  *  cettm 
executnx  of  C.  T.—  J^t  ^  ^  o^*. 

The  Court  held,  that  a  debt  due  from  S.  T.,  the  cestui  que  trust, 
to  C.  T.,  as  executrix  of  W.  T.,  was  not  the  subject-matter  of  set- 
off within  the  Stat.  2  Geo.  2,  c.  22,  s.  13. 

Stdmde  1  T.  U.  621. 


II.  RELATIVE  TO  HOW  AVOIDED,  AND  POWER  OF  THE 

COURT  TO  COMPEL. 

Thorpe  9.  Thorpe,  £.  T.  1832.  K.  B.  3  ^.  ^  Ad.  580. 

Plaintiff  gave  defendant  a  bill  of  exchange  for  84/.  4«.  and  a  A  let-offmay 
sum  of  13/.  16*.,  to  be  paid  over  by  him  to  one  T.  W.,  in  discharge  ^  ■^<>id«d  by 
of  a  debt  due  from  the  plaintiff  to  the  latter,  and  they  were  received  J^jiJ^"*  '^* 
by  the  defendant  for  that  purpose,  but  were  not  paid  over  to  T.  W. 
In  an  action  for  money  had  and  received — 

The  Court  held,  that  the  defendant  was  entitled  to  set  off  a  sum 
of  money  due  from  the  plaintiff  to  him.  The  plaintiff  should  have 
brought  trover  for  the  bill,  or  a  special  action  for  not  paying  over  to 
T.  W.;  as,  by  bringing  money  had  and  received,  he  confirmed  the 
contract,  and  let  in  all  the  consequences. 


III.  RELATIVE  TO  THE  MODE  OF  SETTING  OFF. 

(rt)   Of   the    PLEAf. 

Carr  r.  HiNCHLiFF,  T.  T.  1825.  K.  B.     \B.^  C.  547;  S.  C. 

7  B.^R.  42. 

To  a  declaration  for  goods  sold  and  delivered,  the  defendant  It  ia  a  good 
pleaded,  that  the  goods  were  sold  to  him,  with  the  knowledge  of  the  P^^>  ^^  ^^ 

*  So,  a  debt  from  the  testator  cannot  be  set  off  in  an  action  for  money  had  and 
reoeWed  to  the  use  of  the  plaintiff  as  execator.  {SchofieldY.  Corbett^  E.  T.  1836, 
K.  B.,  6  N.  &  M.  527). 

Hie  derk  of  the  course  at  a  race  cannot  set  off  a  claim  of  an  unpaid  stake  due 
from  the  phdntiff  on  one  race  against  a  stake  of  another  race,  won  by  the  plain- 
tiff's horae.  (Chariton  ▼.  Hill,  1831,  N.  P.,  5  C.  &  P.  147). 

An  agreement  by  a  broker,  that  he  will  sell  goods  for  his  principals,  and  pay 
over  the  proceeds,  without  setting  off  a  debt  due  from  the  principals  to  him,  is 
not  binding.  But  if  he  also  agrees  not  to  set  off  a  debt  due  from  a  prior  firm, 
which,  by  a  previous  letter,  the  principals  had  agreed  to  pay  him,  the  principals 
having  taken  the  funds  of  that  firm,  the  letter  and  the  agreement  must  be  set 
against  each  other,  and  the  broker  will  not  be  allowed  to  set  off  that  debt  against 
the  proceeds  of  the  goods.  {APGillwray  y.  Simson,  T.  T.  1826,  N.  P.,  2  C.  & 
P.  326).  But  a  broker  who  effects  a  poUcy  on  goods  on  which  he  has  a  lien  may 
set  off  a  loss  against  premiums  due  from  him.  (Daviet  ▼.  Wilkinson,  H.  T.  1827, 
C.  P.,  4  Bing.  573;  see  4  Taunt.  541 ;  2  M.  &.  S.  112).  So,  a  colonel  of  a 
regiment,  who  has  given  a  power  of  attorney  to  an  agent  to  receive  money  from 
the  uaymaster,  may  set  off  such  monies  in  an  action  by  the  agent's  assignees  for 
goods  aold.  {Knowles  v.  Maitland,  E.  T.  1825,  K.  B.,  4  B.  &  C.  173). 

i"  Semble,  where  there  are  cross-demands,  the  Court  cannot  in*^erfere  to  com- 
pel set-off.  {Jaekwn  v.  Godard,  M.  T.  1832,  Ex.,  1  C.  &  M.  46). 

X  'By  Role  H.  T.  4  Will.  4,  set-off  and  mutual  credit  must  be  pleaded. 
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goods  were  sold  plaintifP,  by  another  person^  who  was  the  agent  of  the  plaiotifP;  and 
^^'  ^'*  ^'""^j  ^^*^  *^®  plaintiff  was  not  known  to  the  defendant  as  the  proprietor 
tiiat'hewM  in-  ^^^'^^^  ^^t  ^^^^  ^^^  defendant  bought  them  as  the  goods  of  that 
debted  to  de-  Other  person,  who  was  indebted  to  him,  and  thereupon  he  was  enti- 
fendant*.  tied  to  set  off,  according  to  the  form  of  the  statute. 

The  Court  held  the  plea  to  be  good  on  general  demurrer;  bot 
they  said  it  would  have  been  bad  on  special  demurrer  for  condudbg 
with  a  set-off,  according  to  the  form  of  the  statute. 


(h)   Of  the    PARTICULARSf . 

(c)  Of  the  replication^. 
(d)  Of  the  evidence  §. 

*  Where  tbe  general  issue  and  another  plea  were  pleaded,  the  defendant  was  not 
entitled  to  give  a  set-off  in  evidence  npon  a  notice  (now  abolished),  but  he  wu 
bound  to  plead  the  set-off.  {Duncan  t.  Grant,  T.  T.  1834,  Ex.,  1  C,  M.  &  R. 
383 ;  S.  C.  2  D.  P.  C.  683 ;  S.  C.  4  Tyrw.818).  Before  the  new  Roles,  a  party 
was  not  obliged  to  plead  a  set-off  to  an  action  brought  by  assignees  of  a  bankrapt 
(WelU  ▼.  Crqfl,  M.  T.  1830,  N.  P.,  4  C.  &  P.  332).  And  it  seems  the  Judges 
were  not  prevented  by  the  proviso  in  the  3  &  4  Will.  4,  c.  42,  s.  1,  from  making 
the  Rule,  Hilary  Term,  4  Will.  4,  which  requires  a  set-off  to  be  pleaded  in  sU 
cases ;  and,  therefore,  a  notice  of  set-off,  given  with  a  plea  of  nunquam  indebi- 
tatus, is  inoperative.  {Graham  v.  Partridge,  E.  T.  1836,  Ex.,  1  M.  &  W.  395). 
A  plea  of  set-off,  which  stated  **  that,  before  and  at  the  time  of  the  commence- 
ment of  the  action,  the  plaintiff  was  indebted  to  the  defendant,' '  without  adding, 
'*  and  still  is  indebted,"  was  held  bad  on  demurrer.  {Denby  t.  PawiU,  £.  T. 
1838,  Ex.,  3  M.  &  W.  442).  _ 

t  By  Role,  Reg.  Gen.  T.  T.,  1  WiU.  4,  it  is  ordered,  '*  that  a  copy  of  the  par- 
ticnlars  (if  any)  of  the  defendant's  set-off  shall  be  annexed  by  the  plaintiirs 
attorney  to  every  record  at  the  time  it  is  entered  with  the  Judge's  marshsL"  A 
defendant  who  has  not  complied  with  a  Judge's  order  to  deliver  particulars  of  set- 
off, with  dates,  will  not  be  allowed  to  give  any  evidence  of  his  set-off.  (Swain  v. 
Soberts,  H.  T.  1835,  N.  P.,  1  M.  &  Rob.  452).  A  summons  having  been  taken 
out  at  chambers  for  ^rther  and  better  particulars  of  the  defendant's  plea  of  set- 
off, the  decision  of  the  Judge  was  postponed  after  the  first  hearing,  in  order  that 
the  defendant  might  produce  an  affidavit.  The  defendant,  having  failed  to  prodnoe 
the  affidavit,  applied  to  the  Court  for  a  rule  to  discharge  the  summons,  and  call- 
ing on  the  plaintiff  to  shew  cause  why  the  particulars  delivered  should  not  be 
deemed  sufficient : — Held,  that  such  an  application  could  not  succeed  while  the 
sommons  was  pending.  {Abbott  v.  Hopper,  M.  T.  1839,  C.  P.,  8  D.  P.  C.  19). 
The  Court  set  aside  a  particular  of  set-off,  which  the  defendant  was  attempting 
to  avail  himself  of  in  contravention  of  an  express  understanding  between  the  par- 
ties as  to  the  real  question  to  be  tried.  {Gould  v.  Oliver,  T.  T.  1838,  C.  Pm 
6  Scott,  648). 

X  Where  a  plaintiff  replies  to  a  plea  of  set-off,  "  that  he  was  not,  nor  is,  in- 
debted to  the  defendant  in  manner  and  form  &c. ,"  he  is  at  liberty  to  give  evidence 
of  payment  in  answer  to  the  proof  in  support  of  the  set-off.  {Jaetaon  t.  Jtobinsem, 
T.  T.  1840,  B.  C,  8  D.  P.  C.  622).  But  if  the  plaintiff  replies  nunquam  inde- 
bitatus to  a  plea  of  set-off,  and  the  defendant  proves  his  plea,  the  plaintiff  wiU  not 
be  at  liberty  under  his  replication  to  shew  that  the  sum  proved,  or  even  any  part, 
has  been  paid.  The  new  rules  of  pleading  do  not  apply  to  replications.  (Brom 
▼.  Daubeny,  H.  T.  1836,  B.  C,  4  D.  P.  C.  585). 

To  a  pin  of  set-off,  the  Statute  of  Limitations  may  be  replied.  {CkappU  v. 
Dunton,  E.  T.  1830,  Ex.,  1  C.  &  J.  1). 

$  To  a  declaration  in  debt,  the  defendant  pleaded,  first,  as  to  part,  a  set-off; 
secondly,  as  to  further  part,  goods  returned;  thirdly,  as  to  the  residue,  payment 
into  Court.  Upon  these  pleas  he  proved  sufficient  to  cover  the  plaintiff's  de- 
mand stated  in  his  particulars,  but  less  by  21,  than  he  alleged  in  his  plea  of  set- 
off : — Held,  that  the  plaintiff  was  entitled  to  a  verdict  for  the  2/.  (  Green  v.  Monk, 
T.  T.  1637,  B.  C,  5  D.  P.  C.  669).  To  sustain  a  pleaof  set-off'  the  money  need 
not  be  demanded.  {Sandenon  t.  BtU,  M.  T.  1833,  Ex.,  2  C.  &  M.  304). 
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(e)  Of  ths  course  of  proceeding  at  the  trial*. 


IV.  RELATIVE  TO  THE  ACTION  AFTER  AN  A.TTEMPT 

TO  SET  OFF. 

Eastmore  ».  Lords*  E.  T.  1839.  C.  P.     5  Bin^.  N.  8.  444; 

S.  C.  7  D.  P.  C.  431. 

A  DEFENDANT  pleaded  a  set-off,  which  plea,  as  he  was  not  ahle  to  Defendant  can- 

wpport  it  by  evidence,  was  found  against  him,  and  afterwards  he  JJ^^j^nforthe 

brought  an  action  to  recoyer  the  amount  of  such  alleged  set-off —  rabject- matter 

The  Court  held,  that  the  verdict  of  the  jury  in  the  former  action  of  a  set-off  upon 

and  judgment  entered  thereon  might  be  pleaded  as  a  bar  to  the  which  he  has 

action,  and  by  way  of  estoppel  to  the  claim.  J^^  •  ^'^^^ 


SitttUmtnt  anlr  Hemobal  of  t^t  ^oovf. 


I.  RELATIVE  TO  THE  SETTLEMENT  OF. 

(a)  By  birth  and  parentage. 

1.  0/  legitimate  Children,  p.  374. 

2.  0/  illegitimate  Children,  p.  376. 

(b)  By  marriage,  p.  376, 

*  Where  there  are  cross-demaDds,  and  the  defendant  pleads  a  set'Off,  the  plain- 
tilTis  not  obliged  to  prove  the  whole  of  his  account  in  toe  first  instance,  hnt  may 
prove  only  the  balanoe  which  he  claims,  and  after  the  defendant  has  proved  his 
set-off,  the  plaintiff  may  prove  other  parts  of  his  account  to  shew  that  a  larger 
sam  was  dae.  (WiliiamM  v.  Daviet,  H.  T.  1833,  Ex.,  1  C.  &  M.  464 ;  S.  C. 
1  D.  P.  C.  647).  In  sssumpsit  for  the  carriage  of  goods,  and  on  an  acconnt 
stated,  the  defendant  pleaded  non  assumpsit,  part  payment,  and  a  set-off  as  to  part. 
The  cause  was  undefended,  and  the  plaintiff  proved  a  greater  amount  for  carriage 
than  he  went  for,  but  wished  to  allow  the  part  payment  and  set-off,  and  take  a 
verdict  for  the  balance.  The  Judge  directed  a  verdict  for  the  plaintiff  for  the 
balance,  with  an  indorsement  on  the  postea,  that  the  two  other  sums  were  allowed 
to  the  defendant.  {Butt  v.  Burke,  1837,  N.  P.,  7  C.  &  P.  806). 

t  As  the  4  &  5  Will.  4,  c.  76,  has  introduced  a  variety  of  alterations  in  the 
law  of  settlement  and  removal  of  the  poor,  it  has  been  deemed  expedient  to 
insert  the  leading  cases  before  that  ttatute  in  the  notes.  An  analysis  of  the  part 
of  the  Btatate,  not  given  under  tit.  Poor^  may  be  useful : — 

Sect.  64.  Repeal  of  settlement  by  hiring  and  service. 

Sect.  65.  No  settlement  incomplete,  under  hiring  and  service  to  be  completed. 

Sect.  66.  No  settlement  acquired  by,  without  paying  poor-fate. 

Sect.  67.  Nor  by  being  apprenticed  in  the  sea-service; 

Sect.  68.  Nor  bj  possession  longer  than  the  person  shall  inhabit  within  ten 
miles  thereof. 

Sect.  69.  Repeal  of  acts  relating  to  liability  and  pnnishment  of  putative  fiither, 
and  ponishment  of  mother  of  illegitimate  children. 

Sect.  70.  Securities  and  recognizances  for  indemnity  of  parishes  against  chil- 
dren likely  to  be  bom  bastards  to  be  null  and  void.  Persons  in  custody  for  not 
giving  indemnity  to  be  discharged. 

Sect.  71.  Mother  of  illegitimate  children  bound  to  maintain  the  same. 

Sect.  72.  Court  of  quarter  sessions,  on  application  to  overseers,  may  make 
an  order  oa  pntative  father  of  child  for  its  support ;  monies  paid  not  applicable  to 
snpport  of  mother. 

Sect.  73.  No  application  to  be  heard  without  fourteen  dayi'  previoiia  notice. 
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(c)  By  hiring  and  service. 

1.  Who  is  a  Servant,  p.  377. 

2.  0/the  Contract  of  Hiring,  p.  377. 

3.  Of  the  Teai^e  Serviee,  p.  379. 

4.  Of  several  Hirings,  and  the  same  being  con- 

tinuous, p.  379. 

5.  Of  the  Residencey  p.  380. 

6.  Of  the  Evidence,  p.  380. 

7.  Of  the  Sessions,  p.  380. 
S.OftheS^A  Will.  4,  c.  76,  p.  381. 

If  application  be  heard)  costs  may  be  calculated  from  birth  of  btetard  child,  if 
withm  six  months. 

Sect.  74.  In  the  event  of  party  charged  not  appearing.  Court  may  nererthdeti 
enter  into  the  case. 

Sect.  75.  Party  sommoned,  if  snspected  of  intending  to  abscond,  may  be  re- 
quired to  enter  into  a  recognizance  for  his  appearance. 

Sect.  76.  When  payments  get  into  arrear,  putative  father  may  be  proceeded 
against  by  distress  or  attachment  of  wages. 

Sect.  77.  No  person  employed  in  administration  of  poor  laws  to  ftimish,  for  his 
own  profit,  goods  or  provisions  given  in  parochial  relief. 

Sect.  78.  Sums  payable  under  43  Eliz.  c.  2,  s.  7,  by  relations  of  persons,  how 
recoverable. 

Sect.  79.  No  person  to  be  removed  till  after  notice  of  his  being  chargeable  hss 
been  sent  to  the  parish  to  which  order  of  removal  is  directed.  Such  person  may 
be  removed,  if  order  submitted  to ;  but  not  in  case  of  appeal. 

Sect.  80.  In  case  of  appeal,  the  overseer  to  have  access  to  such  person  touching 
hi  f settlement. 

Sect.  81.  Grounds  of  appeal  to  be  stated  in  notice. 

Sect.  82.  Parish  losing  appeal  to  pay  such  costs  as  Court  may  direct. 

Sect.  83.  Feurty  making  frivolous  or  vexatious  statements  to  pay  costs. 

Sect.  84.  Costs  of  relief  to  be  paid  by  parish  to  which  poor  persons  belong. 
Relief  under  suspended  order  not  to  be  recoverable  unless  notice  sent  of  sodi 
order. 

Sect.  85.  Power  to  call  for  and  publish  accounts  of  trust  and  charity  estates. 

Sect.  86.  Advertisements,  &c.  not  liable  to  stamp  duty. 

Sect.  87.  Bonds  and  securities  made  pursuant  to  22  Geo.  3,  c.  23,  and  asngn- 
ments  thereof,  exempted  from  stamp  duty. 

Sect.  88.  Letters  to  and  from  board  of  commissioners  to  be  free  of  postsge,  if 
sent  conformable  hereto.  Letters  sent  under  cover  not  relating  aolely  to  the  pro- 
visions of  the  act  to  be  transmitted  to  Post-office  to  be  charged. 

Sect.  89.  Payments  contrary  to  this  act  to  be  disallowed. 

Sect.  90.  Serfice  of  summons. 

Sect.  91.  Repeal  of  so  much  of  6  Geo.  4,  c.80,  as  relates  to  prohibition  of 
spirituous  liquors  in  workhouses. 

Sect.  92.  Penalty  on  persons  introducing  spirituous  liquors  into  workhouses. 

Sect.  93.  Penalty  on  masters  of  workhouses  allowing  use  of  apirituous  liquon, 
or  ill-treating  poor  persons,  or  misconducting  himself. 

Sect.  94.  Masters  to  hang  up  copies  of  two  preceding  clauses  in  workhouses. 

Sect.  95.  Penalty  on  overseers  and  other  officers  disobeying  guardians. 

Sect.  96.  No  overseer  to  be  prosecuted  for  not  exceeding  illegal  orders  of 
justices. 

Sect.  97.  Penalty  on  overseers,  &c.  purloining,  &c.  goods,  &c.  20/.,  and  treble 
the  value  of  goods  purloined. 

Sect.  98.  Penalty  on  persons  wilfully  disobeying  rules,  orders,  and  ngnlatknis. 

Sect.  99.  Forfeitures,  costs,  and  charges  may  be  levied  by  distress  and  sde. 
In  what  maimer  to  be  applied. 

Sect.  100.  Owners,  rate*payers,  &c.  may  be  competent  witnesses. 

Sect.  101.  Justices  may  proceed  by  summons  for  the  recovery  of  penalties. 

Sect.  102.  Satisftction  recoverable  for  special  damage,  but  distress  not  aa- 
lawftil  for  want  of  form  in  the  proceedings.  Plaintiff  not  to  recover  for  irreg*- 
larity,  if  tender  of  amends  be  made. 
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(d)  By  apprenticeship. 

\.  Of  the  Binding  neeessary. 

1. — Of  the  Contract^  in  general^  p.  382. 

2.'^0fthe  Stamp,  p.  3S3. 

3.-~0fthe  Date,  p.383. 

4. — Of  the  Consideration,  p.  383. 

5.^  Of  the  Term,  p.  383. 

6. — As  to  the  Consent  of  Justices,  p.  384. 

7. — As  to  Parish  Officers,  Charities,  and 
Corporations,  p.  385. 

8. — Where  Contract  made  in  Foreign  Ccmii- 
try,  p.  385. 

9.—Efect  of  Fraud,  p.  385. 

2.  Of  the  Service,  p.  386. 

3.  Of  the  Assignment,  p.  387. 

4.  Of  the  Dissolution,  jp.  3SB. 

5.  Of  the  Evidence,  ]p.  388. 

(e)  By  eenting  a  tenement. 

1.  In   General,  and  Construction    of  Statutes, 

p.  388. 

2.  As  to  the  kind  of  Tenement, 

1. — In  General,  p.  389. 

2. — As   to   the   Contract,  and  relation  qf 
Landlord  and  Tenant,  p.  390. 

3. — As  to  several  Tenements,  p.  391. 

4. — As  to  Underletting,  p.  391. 

5. — JEffect  of  Assignment  to  CreeUtors,  p. 
391. 

6. — As  to  Joint  Tenants,  p.  392. 

3.  As  to  the  Value  and  Payment  of  Bent,  p.  392. 

4.  As  to  the  Occupation,  p.  392. 

5.  As  to  the  Residence,  p.  393. 

6.  As  to  the  Evidence,  p.  394. 

Sect.  103.  Appeal  to  the  quarter  sessiona  againat  order  of  juatioea  within  four 

calendar  months  after  cauae  of  complaint,  &c.     Fourteen  daya'  notice  in  writing 

to  be  gireUf  &c.  and  recognizanoea  to  be  entered  into. 

Sect.  104.  Limitation  of  actiona ;  defendant  may  plead  the  general  iaaue ;  ooata. 

Sect.  105.  Rulea,  &c.  to  be  remoTable  by  certiorari  to  Court  of  King's  Bench. 

Rules,  &c.  ao  removed  to  continue  in  force  until  declared  illfjgal. 

Sect.  106.  Notice  to  be  given  to  oommissionera  of  application  for  writ  of  cer- 
tloniri,  &c.;  comnuaaionera  may  ahew  cauae. 

Sect.  107.  Recognizanoea  to  be  entered  into.    If  rule  be  declared  illegal,  com- 
miasioners  to  be  entitled  to  coats. 

Sect.  108.  If  rules  are  granted,  the  aame  to  be  notified  to  pariahes  to  whidi 
such  rules  have  been  directed.    Proviso  for  eziating  contracts.   No  person  to  be 
answerable  until  receipt  of  notice. 
Sect.  109.  Interpretation  clause,  22  Geo.  3,  c.  83. 
Sect.  110.  Act  may  be  amended  this  session. 
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(/)  By  paying  rates  or  taxes,  p.  394. 

(ff)  By  possessing  an  estate. 

1.  Jato  the  kind  of  Estate,  p.  396. 

2.  0/  the  Construction  of  Statutes,  p.  398. 

3.  0/the  Value,  p.  398. 

4.  0/  the  Occupation  and  Residence,  p.  398. 

5.  As  to  Husband  and  Wife,  and  Infants,  p.  399. 

6.  Evidence  of,  p.  399. 

(A)  By  serying  an  office,  p.  399. 
(t)  By  certificate,  p.  400. 

(J)    As  TO  LUNATICS,  p.  402. 

II.  RELATIVE  TO  THE  REMOVAL  OF. 
(a)  In  General,  p.  402. 

{h)   Of  THE  ORDER  OF. 

1.  Of  the  Justices,  p.  403. 

2.  To  whofn  addressed,  p.  403. 

3.  Service  of,  p.  404. 

4.  Amendment  of,   and  Effect  of  Fraud,  p.  404. 

5.  Effect  of,  and  who  entitled  to  Custody  of, 

p.  404. 

6.  Quashing,  p.  405. 

(c)  Of  the  appeal.     See  ante,  tit.  Sessions. 


I.  RELATIVE  TO  THE  SETTLEMENT  OF. 

(a)    BY   BIRTH    AND    PARENTAGE. 

1.  Of  legitimate  Children*, 

Rex  v.  Inhabitants  of  Lytchet,  Matraverse,  T.  T.  1827. 
K.  B.     7  B.^  C.  226;  S.  C.IM.^  Ry.  25. 

A  son,  until  A  PAUPER,  when  twentv  years  of  age,  hired  himself  upon  a 

emancipated,      TOjage  to  N.;  at  the  termination  of  which  he  hecame  more  than  of 

*  By  4  &  5  Will. 4,  c.  76,  a.  57,  '*  That  every  man,  who,  from  and  after  tlie  pan- 
ing  of  this  act,  [14th  August,  1834],  shall  marry  a  woman  having;  a  child  ordul* 
dren  at  the  time  of  such  marriage,  whether  such  child  or  children  be  legitimate 
or  illegitimate,  ahall  be  liable  to  maintain  such  child  or  children  as  a  part  of  bis 
family,  and  shall  be  chargeable  with  all  relief,  or  the  cost  price  thereof,  gn^tcd 
to  or  on  account  of  such  child  or  children,  until  such  child  or  children  shall 
respectively  attain  the  age  of  sixteen,  or  until  the  death  of  the  mother  of  socb 
child  or  children;  and  such  child  or  children  shall,  for  the  purposes  of  thia  act, 
be  deemed  a  part  of  such  husband's  family.''  But  it  has  been  decided  that  this 
section  has  not  the  effect  of  conferring  upon  the  children  the  settlenacnt  which 
the  mother  acquires  by  the  marriage.  (JZeor  v.  Walthanuiow,  T.  T.  1838,  Q.B., 
8  Ad.  &  £.  301). 
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fall  age,  when  he  returned  to  his  father,  who»  in  the  meantime,  l)ad  followi  hit 
shifted  his  residence  and  acquired  another  settlement.  ^?^'***'^*' 

The  Court  held,  that  the  son  had  not  "  contracted  a  relation  con- 
sistent with  the  idea  of  his  being  part  of  his  father's  family," 
the  authority  of  a  parent  over  his  child  subsisting  until  the  age  of 
twentj-one,  though  it  may  be  transferred  or  delegated  for  a  time; 
and  that  the  pauper's  contract  was  to  be  deemed  subordinate  to  the 
father's  controul;  and  that  not  being  therefore  emancipated,  his  settle- 
ment shifted  with  that  of  his  father. 


Bex  v.  Inhabitants  of  Catterall,  E.  T.  1817.    K.  B.     6  M. 

^  Selw.  83. 

A  tather's  settlement  had  been  concluded  by  an  order  of  re-  And,  in  a  prior 
mo?al  confirmed  on  an  appeal.  caae,  the  same 

The  Court  held,  that  his  son's  settlement  was  governed  by  that  V*  <*«aded, 
adjudication,  although  emancipated  at  the  time,  and  not  named  in  cipi^*.'"^' 
the  order;  haying  obtained  no  settlement  in  his  own  right. 

Jnd  see  Rex  y.  Si.  Mary,  Lambeth^  6  7.  JK.  615;  B^x  v.  Budge^ 
ley,  8  T.  R.  520. 

Bex  V,  Inhabitants  of  Lai^ford,  E.  T.  1828.  K.  B.    8  ^.  ^ 

C.  271. 

A  PAUPER,  at  the  age  of  fifteen,  quitted  his  father's  house,  and  Atetdementby 

engaged  in  the  sea-service,  occasionally  visiting  him,  but  was  absent  emancipation 

in  such  service  when  he  attained  twenty-one.  So'^'hthe 

The  Court  held,  that  he  then  became  emancipated,  and  that  his  rratfainaaMt- 

settlement  was  in  the  place  whereliis  father  was  then  settled,  and  did  Uement  in  an- 

not  afterwards  shift  with  that  of  the  father.  other  parish. 


Reg.  o.  Inhabitants  of  Yeareley,  M.  T.  1838.  Q.  B.     1  P. 

^  D.  60. 

To  prove  an  order  quashed,  a  book  was  produced,  purporting  to  The  lenions- 
be  the  original  sessions-book,  containing  the  orders  and  proceedings  ^^  >>  ^- 
oi  the  court,  made  up  and  recorded  after  each  session  by  the  clerk  ^°^* 
of  the  peace  from  minutes  taken  by  him,  and  which  he  considered 

*  A  lettlement  by  birth  is  neutralized  if  the  mother  has  a  place  of  settlement* 
(n^x  T.  InhabittmU  of  St.  Mary,  Leieeiter,  T.  T.  1835,  K.  B.,  5  N.  &  M- 
215).  A  panper  hiring  herself  for  a  time,  bat  returning  home,  is  emancipated. 
{Re*  T.  Inhabiiantt  of  Oulton,  £.  T.  1834,  K.  B.,  3  N.  &  M.  62). 

An  idiot  does  not  become  emancipated  by  attaining  the  age  of  twenty-one ;  and, 
consequently  his  settlement  continues  to  follow  that  of  his  father,  gained  after  ho 
bad  attained  that  age,  although  he  was  left  by  his  father  before  he  had  attained 
it  (iZexy.  Irdkabitantt  of  Much  Cowame,  M.  T.  1831,  K.  B.,  2  B.  &  Ad. 
S61). 

t  The  register  of  the  marriage,  (Rex  t.  InhabiianU  ^f  Lubbenhamt  H.  T. 
1834,  K.  B.»  3  N.  fie  M.  37),  or  a  register  of  baptism,  is  not  per  se  evidence  of 
the  place  of  birth.  (Rex  ▼.  Jnhnbitantt  ^f  North  Petherton,  E.  T.  1826,  K.  B., 
5  B.  &  C.  508 ;  S.  C.  8  D.  fie  R.  325). 

The  mere  fact  of  a  child  of  the  age  of  four  or  five  years  being  maintained  by  a 
parish  antil  he  was  thirteen,  is  not  endenoe  that  he  was  bom  in  the  parish. 
{Rex  ▼.  Inhabitants  qf  Trowhridget  T.  T.  1827,  K.  B.,  7  B.  fie  C.  252;  S.  C. 
1  M.  fit  Ry.  7). 

On  a  question  of  second  marriage,  the  first  wife  may  prove  the  first  marriage. 
{Rex  ▼.  Inhabitants  of  Bathwieh,  T.  T.  1831,  K.  B.,  2  B.  fie  Ad.  639). 
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the  record  of  the  proceedings  of  the  court.  It  had  a  regular  h^ing 
and  caption.  No  other  record  was  kept  of  the  proceedings,  and  it 
had  always  been  received  in  that  court  in  evidence  to  prove  them. 

The  Court  held,  that  it  was  properly  received  in  evidence  by  the 
sessions. 


2.  0/ Illegitimate  Children*. 


{b)  By  marriage. 

Rex  v.  Inhabitants  of  Tibshelf,  T.  T.  1830,  K.  B.     \  B.^ 

Ad.  190. 

The  marriage  The  pauper  and  her  husband  were  married  by  banns  in  the  sur- 

must  have  been  name  of  her  baptismal  register,  which  appeared  by  mistake  to  ha^c 
iSunwt."*^**'      been  that  of  her  grandfather,  and  she  had  never  been  called  or  known 

by  it. 

The  Court  held,  that,  under  26  Geo.  2,  c.  33,  the  marriage  was 
I  void,  and  no  settlement  was  gained. 

I  *  Bj  4  &  5  Will.  4,  c.  176,  it  is  enacted,  '*  That  every  child  which  shaH  be 

'  bom  a  bastard  after  the  passing  of  this  act  [14  August,  1834],  shall  have  and 

I  follow  the  settlement  of  the  mother  of  such  child,  untQ  such  chUd  shall  attain  the 

I  age  of  sixteen,  or  shall  acquire  a  settlement  in  his  own  right." 

The  4  &  5  Will.  4,  c.  76,  s.  57,  making  a  bastard  part  of  the  fiunOy  of  the 
mother,  if  she  marries: —Held,  to  be  constructed  with  reference  to  the  purpose 
of  maintenance  only,  and  not  of  settlement;  and  that  where  the  bastard  residrd 
apart  from  the  mother,  it  was  removable  to  the  place  of  birth,  and  not  to  the 
residence  of  the  mother.  {Reg.  v.  Inhabitants  qf  Wendnn,  M.  T.  1837,  Q.  B., 
3  N.  &  P.  62). 

Where  the  pauper,  a  bastard,  was  bom  in  L.,  during  a  wrongful  removal  of 
the  mother  from  S.:— Held,  that  the  latter  was  certainly  in  law  its  place  of  settle- 
ment, and  the  Court  would  not  draw  any  presumption  of  forty  yeara'  relief  by 
the  mother's  parish,  where  the  child.had  followed  her  during  nurture,  and  after- 
wards continued,  the  court  of  sessions  not  having  so  done.  (Rear  v.  InkabUasUt 
^f  Great  Salkeld,  E.  T.  1817,  K.  B.,  6  M.  &  Selw.  208).  Where  the  settle- 
ment of  the  mother  of  a  bastard  was  in  M.,  but  she  was  removed  by  an  order  to 
L.,  which  was  subsequently  quashed  upon  an  objection  of  form  and  not  on  the 
merits,  and  pending  which  the  pauper  was  bom : — Held,  that  its  settlement  wss 
in  the  removing  parish,  and  not  in  M.  (Rex  v.  Inhabitante  of  St.  Andrtw'i, 
Holbom,  E.  T.  1817,  K.  B.,  6  M.  &  Selw.  411). 

A  woman,  prq:nant,  was  removed  from  P.  to  S.    The  parish  of  S«  appealed, 
and  on  the  appeal  shewed  that  she  was  settled  at  a  third  parish,  M.,  and  the  ee9> 
sions  quashed  the  order  of  removal ;  but  before  the  appeal  was  heard,  she  was 
delivered  in  the  parish  of  S.,  to  which  she  had  been  removed,  of  a  bastutl  :— 
Held,  that  the  bastard  then  bom  was  not  removable  to  the  parish  of  M.  in  whidi 
his  mother  was  settled  at  the  time  of  the  removal.   (Rex  v.  Inhabitanie  of  Mar- 
tleeham,  M.  T.  1829,  K.  B.,  10  B.  &  C.  77).     A  single  woman,  pregnant,  was 
removed  to  her  place  of  settlement.    Unknown  to  the  parish  officers  of  cither 
parish,  she  returned  to  that  from  which  she  had  been  removed,  and  was  there 
delivered.    The  time  for  appealing  against  the  order  of  removal  had  not  elapeed 
when  the  delivery  took  place: — Held,  that  this  was  within  the  general  mk,  and 
that  the  child  was  settled  in  the  parish  in  which  it  was  bom,  and  not  in  that  in 
which  the  mother  was  settled,  and  to  which  she  had  been  removed,     (itex  v.  In- 
habUante  qf  Halifax,  H.  T.  1831,  K.  B.,  2  B.  &  Ad.  211).     Where  an  Iriah 
female  pauper,  having  no  settlement  in  this  country,  was  delivered  of  a  bastard 
child : — Held,  that,  under  59  Geo.  3,  c.  12,  s.  33,  the  justices  ooold  only  remove 
the  mother,  and  not  the  child,  notwithstanding  the  inconvenience  of  separating 
the  mother  and  child.    {Rex  v.  Inhabitants  qf  Benett,  T.  T.  1831,  K.  B.,  2  B. 
&  Ad.  712). 

•    t  The  wife  of  an  Irishman,  who  has  no  settlement  in  England,  may,  if  deserted 
by  him,  be  removed  to  her  maiden  settlement.    {Rexyr,  Inhabitants  q^  Cottimf 
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(c)    BY  HIRING  AND  SERVICE*. 

1.   fVho  is  a  Servant^. 
2.  Of  the  Contract  of  HiringX^ 

ham^  M.  T.  1827,  K.  B.,  7  B.  &  C.  615).  Where,  howeyer,  an  order  was  made 
for  die  removal  of  Frances  Carstofen  (the  wife  of  a  Scotchman,  who  had  gained  no 
settlement  in  Enghmd,  and  was  then  a  lunatic),  together  with  her  then  children,  to 
the  place  of  her  maiden  settlement,  it  was  ohjectol  that  the  order  was  bad  on  the 
^e  of  it,  as  it  did  not  state  any  desertion  of  the  wife  by  the  hnsband ;  but  the 
Conrt  held,  that  they  would  not  presume  that  they  were  liying  together  at  the 
time  of  the  remoTal,  or  any  other  fact  which  would  have  the  effect  of  vitiating  the 
order;  and  as  the  order  stood,  it  was  perfectly  consistent  with  it  that  they  were 
not  living  together,  or  that  he  was  living  in  the  parish  to  which  he  was  removed. 
{Rex^.  InhabitmUt  of  SMpton,  M.  T.  1833,  K.  B.,  5  B.  &  Ad.  546). 

Where  a  woman,  living  with  her  husband,  was  removed  to  the  place  of  her 
msiden  settlement,  and,  upon  an  appeal  against  the  order,  the  husband's  mother 
was  examined  as  a  witness  for  the  respondents,  and  upon  her  cross-examination 
stated  that  he  was  bom  at  Ipswich  whilst  she  and  her  husband  (who  was  a 
soldier)  were  on  the  march,  but  in  what  parish  in  Ipswich  she  was  delivered  she 
coold  not  tell,  nor  could  die  point  out  the  place  if  she  were  there  :  —The  Court 
held,  that  the  order  ought  to  be  quashed,  for  it  appeared  from  the  respondents' 
erideoce,  that  the  husband  had  a  settlement  in  Ipswich,  although  the  exact  parish 
was  not  known  ;  if  indeed  this  evidence  had  been  given  on  the  part  of  the  appel- 
lants, it  would  have  been  otherwise,  for  it  would  have  been  incumbent  upon  them 
to  have  proved  the  exact  parish  in  which  the  husband  was  bom.  {Rex  v.  ffiAa- 
fti/oKlf  of  St,  Mary,  Beverley,  T.  T.  1830,  K.  B.,  1  B.  &  Ad.  201). 

*  By  the  4  &  5  Will.  4,  c.  65,  it  is  enacted,  **  That  no  person  under  any  con- 
tract of  hiring  and  service  not  completed  at  the  time  of  the  passing  of  this  act 
shall  acanire,  or  be  deemed  or  adjudged  to  have  acquired,  any  settlement  by  reason 
of  such  hiring  and  service,  or  of  any  residence  under  the  same." 

t  The  keeper  of  the  Winchester  Bridewell  had  the  power  of  appointment  of  turn- 
keys, subject  to  the  approbation  and  confirmation  of  the  magistrates.  The  salary 
was  paid  by  the  treasurer  of  the  county,  but  in  all  other  respects  the  turnkeys 
were  under  tlie  immediate  orders  of  the  keeper,  and  the  latter  had  the  power  of 
suspending  a  tarokey  from  his  office,  but  could  not  appoint  another  in  his  stead, 
until  an  inquiry  had  been  instituted  by  the  visiting  justices.  The  keeper  had  also 
a  power  of  dismissing  a  turnkey  for  drunkenness : — Held,  that  a  turnkey  so 
appointed,  and  having  remained  in  his  office  for  a  year,  gained  no  settlement  by 
hinng  and  service.  (Jtejr  v.  Inhabitantt  qf  Spartholt,  H.  T.  1836,  K.  B., 
6  N.  &  M.  8). 

When  the  question  is,  whether  a  contract  of  apprenticeship  or  a  contract  of 
hiring  and  service,  the  point  to  ascertain  appears  to  be,  what  was  the  principal, 
and  what  the  subordinate,  object  of  the  parties,  and  whether  the  service  was  not 
treated  by  them  as  the  means  of  effecting  the  purpose  of  apprenticeship.  {Rex  v. 
ImAabUoHte  of  Tipton,  T.  T.  1829,  K.  B.,  9  B.  &  C.  888).  A  son  may  contract 
with  his  father  so  as  to  constitute  a  service.  {Rex  v.  InhahitanU  of  Chille^ford, 
E.T.  1825,  K.  B. ;  4  B.  &  C.  94  :  S.  P.  Rex  v.  Inhabitantt  of  Wintlow,  £.  T. 
1825,  K.  B.,4  B.  &C.  94). 

X  Where,  by  the  terms  of  the  contract  with  the  father,  the  son  was  to  serve 
the  master  for  a  certain  period  in  his  business  of  a  wheelwright,  at  the  expiration 
of  the  term  the  master  to  pay  5/.  to  the  son,  the  father  to  find  his  son  cloues  and 
other  necessaries,  and  the  master  meat  and  lodging : — Held,  to  amount  to  a  con- 
tract of  hiring  and  service  only,  and  not  an  apprenticeship.  {Rex  v.  Inhabitante 
qfBUingehay,  M.T.  1836,  1  N.&  P.  149). 

Hie  Stat.  29  Car.  2,  c.  7,  s.  5,  enacts,  that  no  tradesman,  artificer,  workman, 
labourer,  or  any  person  whatsoever,  shall  do  or  exercise  any  worldly  labour,  busi- 
ness, or  work  of  their  ordinary  calling,  on  the  Lord's  day  ,  and  subjects  parties 
offending  to  a  penalty  -.—Held,  that  this  statute  only  prohibits  labour,  business, 
or  work  done  in  the  course  of  a  man's  ordinary  calling ;  and,  therefore,  that  a 
contract  of  hiring  made  on  a  Sunday  between  a  farmer  and  a  labourer  for  a  year 
was  Talid,  tmd  that  a  service  under  it  conferred  a  settlement.  (Rex  v.  /a- 
babitanU  of  Whitnaeh,  M.  T.  1827,  K.  B.,  7  B.  &  C.  596 ;  S.  C.  1  M.  &  R. 
432). 

Upon  an  agreement  of  hiring  as  a  servant  to  the  Royal  College  of  Sandhurst, 
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the  pmper  hiring  to  give  a  month's  notice,  hot  the  CoHege  to  have  a  power  to 
dismiss  for  miscondact,  without  any  notice  at  all : —  Held,  that  it  was  not  the  less 
a  hiring,  because  it  was  defeasible,  and  that,  the  pauper  having  performed  a 
year's  service  under  the  hiring,  a  settlement  was  obtained.  {Rex  v.  Inkabiianis 
^f  Sandhuni,  M.  T.  1327,  K.  B.,  7  B.  &  C.  557 ;  S.  C.  1  My.  &  Ry.  95). 

But  where,  upon  a  special  case,  ^e  court  of  quarter  sessions  found,  that  a  panper 
hired  himself  as  ostler  to  an  innkeeper,  that  no  earnest  or  wages  were  given,  bat 
he  was  to  have  what  he  could  get  as  ostler,  and  that  he  lodged  and  boarded  in  hia 
master's  house,  and  that  either  the  master  or  servant  might  have  determined  the 
service  when  they  pleased : — It  was  held,  that,  upon  this  finding,  this  latter  stipu- 
lation must  be  t^en  to  have  been  part  of  the  contract  between  the  parties ;  and, 
consequently,  that  there  was  not  any  general  and  yearly  hiring,  and  that  no  settle- 
ment was  gained  by  serving  under  it.  {Rexr.  InhabitanU  of  Si,  Bowden,  T.  T. 
1827,  K.  B.,  7  B.  &  C.  24d  ;  S.  C.  1  M.  &  Ry.  13).  When,  after  hiring  for 
broken  periods,  upon  the  offer  of  the  mistress  to  hire  the  pauper  for  a  year,  the 
latter  sgreed,  but  requiring,  at  the  same  time,  that  she  should  have  two  or  three 
days  during  the  year  to  see  her  friends,  and  she  had  them  accordingly,  having  first 
asked  leave  of  her  mistress,  who  consented :— Held,  that  the  contract  was  excep- 
tive. {Res  V.  Inhabitants  of  Leamington  Priore,  T.  T.  1823,  K.  B.,  8  D.  &  R. 
329).  So,  where  a  pauper  agreed  with  an  innkeeper  to  serve  him  as  ostler,  at 
28.  a  week  in  the  summer,  and  1«.  6d,  a  week  in  the  winter  :^Held,  tiiat 
this  was  a  weekly  hiring  only,  and  that  a  year's  service  under  it  conferred  no  set- 
tlement. {Rex  V.  Inhabitants  of  Rohenden,  H.  T.  1828,  K.  B.,  1  M.  &  Ry. 
689).  So,  service  under  a  yearly  hiring  to  work  at  a  certain  trade,  and  for  certain 
hours  is  insufficient  to  confer  a  settlement,  the  servant  not  being  under  the  general 
controul  of  the  master  out  of  those  hours.  {Rex  v.  Inhabitante  qfFrome  Seiwoodf 
T.  T.  1830,  K.  B.,  1  B.  &  Ad.  207).  And  where  in  an  agreement  to  work  at  a  par- 
ticular trade,  at  weekly  wages,  it  was  stipulated,  that  the  pauper  was  to  work  from 
six  in  the  morning  until  seven  in  the  evening,  and  might  make  as  much  over- 
work as  he  chose :— Held,  that  it  was  clearly  an  exception  in  the  contract,  limiting 
the  controul  of  the  master  to  the  specific  period  of  time  therein  mentioned.  {Rex 
V.  Inhabitants  of  Birmingham,  T.  T.  1829,  K.  B.,  9  B.  &  C.  925).  And  where 
a  pauper  hired  himself  for  a  year,  at  5/.  wages,  to  his  aunt,  who  occupied  tax. 
acres  of  land;  when  she  had  no  work  for  him  he  was  to  work  for  anybody,  for  hia 
own  benefit : — Held,  that  this  was  an  exceptive  hiring,  and  that  service  under  it 
did  not  confer  a  settlement.  {Rex  v.  Inhabitants  of  Killingholme,  E.  T.  1830, 
K.  B.,  10  B.  &  C.  802).  So,  where  upon  the  hiring  the  servant  told  his  master  he 
should  want  some  time  to  go  to  his  feast,  and  the  master  agreed  he  should  have  a 
holiday  for  that  purpose : — Held,  to  be  an  exceptive  hiring.  {Reg,  v.  InkaMmnis 
ofThockingham,  T.  T.  1838,  Q.  B.,  8  Ad.  &  £.  866).  A.  hires  men  from  5th 
April,  1816,  to  5th  April,  1817,  to  hew,  work,  fill,  and  drive  coals,  and  to  do 
such  other  work  as  shall  be  necessary  for  carrying  on  of  A.'s  colliery,  and  as  they 
shall  be  required  and  directed  to  do  by  A. ;  the  men  to  receive  2s,  6d,  for  each 
day  that  they  shall  be  laid  idle  (be  unemployed)  by  A.,  except  on  the  pay  Satur- 
days, when  the  pit  is  going  single  shift  (working  twelve  hours) ;  but  the  pit  going 
double  shift,  (working  twenty -four  hours),  the  men  to  work  one  shift,  in  order  to 
make  each  shift  work  eleven  days  (t.  e.  in  a  fortnight) ;  and,  except  when  pre- 
vented by  sickness  or  other  unavoidable  cause,  to  do  and  perform  a  foil  day's 
work  on  every  working  day,  except  a  single  shift  on  the  pay- Saturdays ;  and  in 
default  thereof,  for  every  such  default  to  pay  2s.  6d.  to  A. : — Held,  diat  in  tliia 
hiring  there  was  an  exception  of  pay- Saturdays  and  Sundays,  and  Uiat  therefore 
no  settlement  was  gained  by  service  under  such  hiring.  {Rex  v.  InhabiianiM  of 
Cowpen,  T.  T.  1836.  K.  B.,  6  N.  &  M.  559 ;  S.  C.  5  A.  &  £.  333).  So,  a  hiring 
under  which  the  servant  is  to  work  ten  hours  a  day,  from  five  in  the  morning  till 
six  in  the  evening,  and  to  leave  off  in  the  middle  of  the  dav  on  Saturday,  so  as  to 
make  up  the  ten  hours  a-day,  is  an  '*  exceptive  hiring."  {Rex  v.  Inhabitants  ^ 
Norton  Bavant,  E.  T.  1835,  K.  B.,  4  N.  &  M.  687).  But  a  contract  by  a  aerrant 
to  serve  cloth  merchants  for  five  years,  and  to  do  any  part  of  the  work  the 
should  think  proper ;  this  being  done,  he  was  to  be  paid  such  and  such 
the  hours  for  working  to  be  from  six  in  the  morning  until  seven  in  the  evening, 
to  be  paid  for  all  over-time,  and  to  have  all  short  time  deducted,  either  in  sickna 
in  health  :~Held,  by  Denman,  C.  J.,  Parke,  J.,  and  Patteson,  J.,  that  this  was 
an  absolute  hiring;  dissentiente  7Vnm/<m,  J.,  who  thought  it  was  an  excep- 
tive one.  {Rex  v.  Inhabitants  of  Osseit-eum-Gawthorpe,  M.  T.  1832,  K.  B., 
1  N.  &  M.  21 ;  S.  C.  4  B.  &  Ad.  216).  So,  where  the  owner  of  a  ooUaery 
entered  into  a  written  agreement  with  certain  pitmen,  by  which  the  latter  i|^n!cil 
to  work  the  colliery,  under  the  direction  of  the  former,  upon  certain  tennsi  rrgn- 
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3.  0/theTear^iSermee*. 
4,  0/ several  Hirings,  and  of  the  same  being  eoniinwnuf, 

Itted  by  the  number  of  coals  produced  ;  there  were  certain  proTisiont  more  in 
detail,  induding  a  fine  of  1«.  a  day  by  the  men,  if  on  any  day  they  absented  them- 
selves,  or  did  not  work  a  reasonable  day's  work: — Held,  that  this  was  not  an 
exceptive  hiring,  as  it  did  not  appear  that  the  master  could  not  have  demanded 
the  service  at  any  time  daring  the  four-and -twenty  hours  ;  and,  therefore,  that  a 
service  under  this  agreement  conferred  a  settlement.  {Rex  y.  JnhaHtantM  qf  Si* 
BeUiCt  Auckland,  E.  T.  1833,  K.  B.,  1  N.  &  M.  462). 

*  A  hiring  for  a  year,  determinable  within  the  year  by  matter  subsequent,  is 

nevertheless  a  good  hiring  for  a  year  within  the  statute,  and  serrice  under  it  for 

a  less  period  than  a  year,  held  to  connect  vrith  previous  service,  under  a  hiring 

for  a  less  period  than  a  year,  and  to  gain  a  settlement.  {Rex  v.  Inhabitants  qf  Far* 

leigh  Wallop,  T.  T.  1830,  K.  B.,  1  B.  &  Ad.  336).    To  obtain  a  settlement  by 

hiring  and  service  for  a  year,  where  the  year  consists  of  366  days,  as  in  leap-year, 

such  hiring  and  service  must  be  for  that  number  of  days.  {Rex  v.  Jnkabitante  iff 

Riueby,  M.  T.  1827,  K.  B.,  10  B.  &  C.  51).   So,  a  hiring  to  serve  from  October 

13th until  October  11th,  in  the  following  year,  being  leap  year: — Held  insuffi- 

dent,  the  statate  enacting  that  such  year  shall  consist  of  366  days,  and  in  which 

the  hiring  must  be  for  that  number  of  days.  {Rex  v.  Jnkabitanii  qf  Wormingm 

kail,  E.  T.  181 7,  K.  B.,  6  M.  &  Selw.  350).  Where,  upon  a  hiring  for  a  month 

on  liking,  and  if  he  suited  to  continue  during  the  year,  and  to  have  three  guineas 

wages,  and  at  the  end  of  the  month  the  master  said  that  he  suited,  and  might 

continue,  but  that  he  must  leave  his  place  a  fortnight  before  the  end  of  the  year, 

in  order  that  he  might  not  be  an  incumbrance  to  the  parish,  which  he  accordingly 

did,  and  the  master,  as  he  had  behaved  well,  paid  the  whole  of  the  wages : — Held, 

that  the  settlement  failed.  {Rex  v.  Little  Coggethill,  E.  T.  1817,  K.  B.,  6  M. 

&  Selw.  264).     So,  a  hiring  at  6«.  a  week  for  the  winter,  and  9«.  a  week  for  the 

summer,  noliiing  being  sud  as  to  the  character  of  the  service,  is  not  a  yearly 

hiring.  {Rex  v.  Inhabitants  of  Warminster,  M.  T.  1826,  K.  B.,  6  B.  &  C.  77). 

A  hiring  for  <*  meat  and  clothes,  as  long  as  the  pauper  had  a  mind  to  stay,"  is 

not  a  yearly  hiring.  {Rex  v.  Christ's  Parish,  in  York,  M.  T.  1824,  K.  B.,  3  B. 

h  C.  459).     But  a  hiring  at  so  much  per  week,  a  month's  wages  or  a  month's 

warning,  is  a  hiring  for  a  year.  {Rex  v.  Inhabitants  qfSt.  Andrew's,  Pershore, 

H.  T.,  1828,  K.  B.,  8  B.  &  C,  679). 

t  Service  for  less  than  a  year,  under  a  hiiing  not  yearly ;  then  a  short  interval, 
during  which  the  service  continued,  but  under  no  contract  of  hiring  at  all ;  then, 
the  service  still  continuing,  hiring  for  a  year,  and  service  on  the  whole  for  a  year : 
— Held,  that  these  services  might  be  connected,  and  the  pauper  gained  a  settle- 
ment. {Rex  y.  Harbury,  T.  T.  1830,  K.  B.,  1  B.  &  Ad.  361).  On  the  28th  of 
February,  1828,  A.  was  hired  as  a  footman  and  groom  for  a  year,  and  served  as 
such  in  parish  M.  until  the  9th  of  May,  when,  bv  agreement  in  writing,  not 
under  seal,  "  he  engaged  to  bind  himself  to  serve*'  his  master  as  overseer  and 
clerk  at  Berbice.  On  the  12th  of  May  he  left  M.,  and  went  out  vrith  his  master 
to  Berbice,  but  returned  with  him,  and  continued  to  serve  his  master  as  his 
servant  during  the  whole  year,  and  nothing  further  was  done  upon  the  second 
sgreement : — Held,  that  the  second  agreement,  being  merely  executory,  and  no- 
ting having  been  done  upon  it,  was  no  dissolution  of  the  former  contract  of 
hiring.  {Rex  v.  Inhabitants  of  Buckingham,  H.  T.  1834,  K.  B.,  3  N.  &  M.  72). 
A  yearly  servant  left  his  master's  house  from  illness  before  the  end  of  the  year, 
and^went  and  resided  at  his  father's  house,  in  a  different  parish,  where  he 
remained  to  the  end  of  the  year.  His  master  supplied  him  vrith  food  and  medical 
attendance  for  the  entire  period  he  was  absent,  and  paid  him  wages  for  the  whole 
year : — Held,  that  the  pauper  gained  a  settlement  by  hiring  and  service  in  the  parish 
where  he  resided  during  his  illness.  {Rex  v.  Inhabitants  of  East  Winch,  M.  T. 
1840,  K.  B.,  4  P.  &  D.  342).  A  yearly  servant,  who  was  about  to  be  committed  for 
not  paying  a  fine  before  a  justice,  was  advised  by  her  mistress  not  to  pay  it,  and 
was  told  to  return  to  her  service  when  the  term  of  her  imprisonment  should  have 
ended ;  she  did  so : — Held,  that  this  was  a  dispensation  of  the  senrioe  for  the  time 
passed  in  prison.  {Rex  v.  Coningsby,  M.  T.  1832,  K.  B.,  1  N.  &  M.  199 ;  S.  C. 
4  B.  &  Ad.  156). 

A  person  who  had  been  inroUed  a  member  of  a  volunteer  corps,  held  to 
have  been  in  the  same  situation  as  a  militia  man,  and  incapable,  whilst  a  member 
of  the  corps,  of  entering  into  a  contract  of  hiring  and  service,  so  as  to  gain  a 
settlement.  (Rex  v.  Inhabitants qf  Witnesham,  H.  T.  1835,  K.  B., 4 N.  &  M. 447). 
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5 .  0/  the  Residence* . 

6.  0/  the  Emdencef. 

7.  0/  the  SessioTuX* 

Where  the  pauper  was  ayolanteer  local  militia  man  at  the  time  of  hiring  himadf, 
which  he  did  not  commonicate  to  hia  master : — Held,  that,  not  being  at  the  time 
sui  juris,  there  was  no  lawful  hiring  to  acquire  a  settlement,  the  local  Militia  Act 
(48  Geo.  3,  c.  Ill,  s.  15)  applying  only  to  contracts  existing  at  the  time  of 
ballot  and  inrolment,  and  not  to  contracts  subsequently  made.  {RexT.  Tnmion, 
St,  Jamett  T.  T.  1829,  K.  B.,  9  B.  &  C.  831).  And  where  A.,  being  inrolled  as 
a  substitute  in  the  militia,  hired  himself  for  a  year,  and  performed  a  year's  ser- 
vice under  that  contract : — Held,  that,  as  it  did  not  appear  that  the  pauper,  at 
the  time  of  hiring,  informed  the  master  that  he  was  a  militia  man,  no  settlement 
was  granted  by  serving  a  year  under  such  contract.  {Rex  y.  HoUworihy,  H.  T. 
1827,  K.B.,  6  B.  &  C.  283).  But  where  the  pauper,  at  the  time  of  hiring,  in- 
formed  the  master  that  he  had  served  before  in  the  local  militia,  and  expected  to 
be  called  out  again,  and  it  was  agreed  that  one  shilling  a  day  should  be  deducted 
from  his  wages  for  so  long  as  he  should  be  absent.  He  was  called  on  to  aerre, 
and  was  absent  fourteen  days,  but  returned  and  served  to  the  end  of  the  year, 
and  his  master  deducted  14«.  from  the  wages :— Held,  that  there  being  nothing 
of  absolute  exception  in  the  terms  of  the  contract,  and  the  effect  of  the  52  Geo.  3, 
c.  38,  s.  65,  making  the  absence  during  the  service  in  the  militia  in  point  of  law 
not  an  absence  from  the  service  with  the  master,  a  settlement  was  gained.  {Rer 
▼.  Inhabitants  of  Emley  Cagtie,  H.  T.  1832,  K.  B.,  3  B.  &  Ad.  126 :  S.  P.  Her 
▼.  Jnhabitanta  of  St,  Mary,  Coleheiter,  H.  T.  1834,  K.  B.,  3  N.  &  M.  113). 

*  The  forty  days'  residence  during  the  contract  of  hiring  and  service  need  not 
be  vrithin  a  year  from  the  time  of  hiring ;  but  it  is  sufficient  if  within  the  compass 
of  a  year.  {Rex  v.  Oirford,  H.  T.  1832,  K.  B.,  3  B.  &  Ad.  809).  So,  the  whole 
forty  days  need  not  be  under  the  last  year's  hiring.  {Rex  v.  Pmdon,  E.  T.  1825, 
K.  B.,  4  B.  &  C.  91).  And  where  the  servant  having  during  the  year  married, 
and  for  the  forty  nights  slept  in  another  parish,  where  he  also  slept  die  last  ni^t : 
—Held,  that,  although  he  performed  no  actual  service  for  his  master  there,  he 
obtained  a  settlement  in  that  parish.  {Rex  v.  Inhabitants  qf  Dremenhein,  T.  T. 
1832,  K.  B.,  3  B.  &  Ad.  420). 

t  By  written  agreement  between  a  man  and  a  woman,  the  latter  was  engaged 
as  servant  to  the  former  at  wages.  Before  the  making  of  the  agreement  she  and 
her  master  had  carried  on  an  improper  intercourse ;  that  intercourse  waa  con- 
tinued during  the  service,  but  she  acted  in  other  respects  as,  and  performed  the 
work  of,  a  servant.  Upon  a  question  as  to  the  settlement  of  the  woman : — Held, 
that  evidence  was  admissible,  notwithstanding  the  written  contract  of  service,  to 
shew  that  such  contract  was  merely  colourable,  and  that  the  real  contract  was  for 
the  improper  intercourse.  {Rexv.  Inhabitants  qfNorthwingfield,  H. T.1831 ,  K.B., 
1  B.  &  Ad.  912).  On  the  question  of  settlement  on  hiring  and  service,  it  aeema, 
if  such  a  contract  be  in  writing,  a  parol  statement  made  by  the  foreman  of  the 
factory  to  the  pauper  at  the  time  of  its  execution  of  the  usual  number  of  the 
working  hours  during  the  day,  is  not  admissible  in  evidence  as  explanatory  of  the 
terms  thereof.  {Rex  ▼.  Inhabitants  qf  St,  John,  Devizes,  T.  T.  1829,  K.  B., 
9  B.  &  C.  896). 

A.  for  two  successive  years  was  hired  by  B.  as  a  farm  servant  from  a  few 
days  after  Michaelmas-day  until  the  Michaelmas-day  following,  at  a 
amount  of  wages  for  the  whole  time.    A  few  days  after  the  Michaelmaa-day 


which  the  second  hiring  expired,  B.  paid  A.  the  wages  agreed  upon,  and  aaked 

'—Held, 


him  if  he  chose  to  go  on  with  him,  to  which  A.  replied  "  yes :" — -Held,  that 
conversation  was  not  evidence  of  a  yearly  hiring,  so  that  a  service  undor  it  might 
be  connected  with  the  antecedent  service.  {Rex  v.  Inhabitants  ofArdingtom^  B. 
T.  1833,  K.B.,  3  N.  &  M.  304 ;  S.  C.  1  Ad.  &  E.  260). 

X  Where  the  hiring  of  the  pauper  was  at  first  by  the  week,  and  continued  for 
eight  months,  after  which  the  nature  of  the  employment  and  mode  of  payment 
were  varied,  and  the  pauper  continued  to  serve  for  several  years : — Hetd,  that 
whether  there  was  a  genend  hiring  or  an  express  hiring  for  a  year  was  a  qneatioa 
entirely  for  the  sessions,  and  the  case  was  therefore  sent  back.  {Rex  v.  Inhabitmrnia 
of  Road,  T.  T.  1830,  K.  B.,  1  B.  &  Ad.  362).  Where  it  was  made  a  question 
of  fact  at  the  sessions  whether  there  was  a  hiring  and  service  for  a  year  ixk  tbe 
appellants'  parish,  and  the  sessions  confirmed  the  order  of  removal,  subject  to 
the  opinion  of  this  court  as  to  a  settlement  being  gained  there  by  hiring  and  eer* 
vice : — Held,  that  this  amounted  to  a  finding  by  the  justices  at  westeKmm  that 


SETTLEMENT,  &c.—By  Apprenticeship. 


381 


8.  0/tAe3^4  Will. 4,  e.  76. 

Rix  r.  Inhabitants  of  Rottenden,  H.  T.  1837.   K.  B.     1  N. 

^  P.  448. 

A  PAVPER,  who  had  served  from  June,  1833,  to  Michaelmas,  The  hiring  and 
noder  monthly  hirings,  was  hired  at  Michaelmas  for  a  year,  and  wrrice  must 
served  the  whole  period.     The  4  &  5  Will.  4,  c.  76,  was  passed  on  ^?  ^°  **"'- 
the  14th  of  August,  1834.  iuSk^LT^^ 

The  Court  held,  that  though  a  settlement  would  have  heen  gained  Will.  4. 
previoos  to  that  act  by  such  service,  it  was  defeated  by  the  65th 
section,  the  contract  for  the  year's  hiring  not  having  been  completed 
at  the  time  of  the  passing  of  the  act. 


Reg.  v.  St.  John,  the  Evangelist,  T.T.  1837.  K.  B.     6Jd. 

^  E.  300,  II. 

Service  under  a  hiring  for  a  year,  during  which  the  4  &  5  Will.  4,  Thewnricecan. 
c.  76,  passed —  not  be  united 

The  Court  held,  could  not  be  united  with  previous  service,  al-  JJl^i,[°tbS*4  & 
though  completing  a  year  beforethe  passing  of  the  act.  5Wiu!4  c.76*. 


((i)   By  APPRENTICESHIPf . 


tliere  was  a  hiring  and  sendee  for  a  year  in  that  parish,  and  that  such  finding 
ought  not  to  be  disturbed  by  this  court  if  there  were  sufficient  grounds  to  support 
it  (Rex  v.  Inhabitatitt  qfSL  Andrew**,  Cambridge,  M.  T.,  1828,  K.  B..  8  B.  & 
C.  664).  So,  where  the  court  of  quarter  sessions  have  found  upon  a  case  stated 
that  there  waa  no  general  hiring,  this  Court  will  not  disturb  their  decision  if  there 
sppear  to  have  been  any  premises  to  warrant  it.  {Rex  v.  Inhabiiante  qf  RotlUton, 
M.  T.  1828,  K.  B.,  8  B.  &  C.  668).  Where  the  court  of  quarter  sessions  have 
from  &cta  preyed  before  them  drawn  the  conclusion  that  there  waa  an  implied 
hiring  for  a  year,  this  Court  will  not,  upon  a  case  sent  to  them  by  the  sessions 
ttsting  thoae  facts,  disturb  that  decision,  if  there  appear  any  facts  to  justify 
the  finding.  {Rex  ▼.  InhahitanU  of  Si,  Martin't,  Leieetier,  M.  T.  1828,  K.  B., 
8  B.  &  C.  674).  So,  where  only  one  instance  of  relief  given  whilst  the  pauper 
resided  out  of  the  parish  was  proved,  and  that  it  had  been  refused  upon  a  second 
ipplication,  and  the  sessions  found  the  settlement  to  be  in  the  relieying  parish, 
the  Coort  refused  to  reverse  that  decision.  {Rex  v.  Bdwinttowe,  M.  T.  1828, 
K.  B.,  8  B.  &  C.  671). 

What  amoants  to  a  dissolution  is  purely  a  question  for  the  sessions.  {Rex  v. 
Xetie^ord,  E.  T.  1825,  K.  B.,  4  B.  &  C.  84). 

*  The  hiring  for  a  year  under  3  &  4  Will.  &  M.  c.  1 1,  to  confer  a  settlement  by 
KTvice,  need  not  be  by  one  entire  contract ;  if  by  any  number  of  contracts  the 
master  obtains  dominion  over  the  servant  for  a  whole  year  to  come,  it  is  sufficient. 
{Reg.  T.  InhakitemU  of  Ravemionedale,  E.  T.  1840,  B.  C,  3  P.  &  D.  469). 

Where  the  ground  of  appeal  was  stated  to  be,  that  the  pauper,  at  the  time 
when  he  hired  himself  (bb  stated  in  the  examination),  and  before  the  completion 
of  the  bargain,  stipulated  with  his  master,  that  out  of  his  year's  service  he  should 
be  allowed  to  have  two  days'  holidays  at  Spalding  dub-feast  in  the  month  of 
Jolf ,  and  that  the  pauper  was  allowed  and  did  take  and  absent  himself  from  his 
master's  service  during  the  said  two  days  accordingly : — Held,  that  it  was  not 
competent  for  the  appellants  under  that  notice  to  prove  a  bargain  for  one  day's 
holiday  to  go  to  Holbeach  fair,  and  that  the  pauper  had  such  holiday  in  pur- 
suance of  the  bargain.  {Rex  v.  luhabUanU  qf  Holbeaeh,  M.  T.,  1836,  K.  B., 
1  N.  &  P.  137). 

t  By  4  &  5  Will.  4,  c.  76,  s.  15,  the  commissioners  are  authorised  to  make 
rules,  orders,  and  regulations,  for  **  apprenticing  the  children  of  poor  persons ;" 
and,  by  sect.  61,  the  justices  who  allow  the  indenture  shall  previously  ascertain 
whether  such  roles,  &c.  have  been  complied  with,  and  shall  certify  die  same  at 
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the  foot  of  the  indenture,  and  that  the  indentnre  ahall  not  be  valid  ontil  this  be 
done. 

By  Stat.  4  &  5  Will.  4,  c.  76,  a.  67,  it  is  enacted,  that,  from  and  after  tlie 
passing  of  that  act  [14  August,  1834],  no  settlement  shall  be  acquired  by  being 
apprenticed  in  the  sea  service,  or  to  a  householder  exercising  the  trade  of  the 
seas  as  a  fisherman  or  otherwise,  nor  by  any  person  now  being  such  an  apprentice 
in  respect  of  such  apprenticeship. 

*  Apprenticeship  to  a  person,  who  at  the  time  of  binding  is  residing  in  the  pariah 
under  a  certificate,  will  not  confer  a  settlement  on  the  person  serving  under  it, 
although  the  master  afterwards  and  during  the  apprenticeship  rented  a  tenement  of 
the  annual  value  of  10/.  in  the  parish.  {Res  v.  Inhabitant*  of  Leedtf  M.  T. 
1832,  K.  B.,  4  B.  &  Ad.  248). 

An  indenture  of  apprenticeship,  or  other  contract  of  service,  with  a  chimney- 
sweeper, is  altogether  void,  if  it  be  not  made  in  conformity  with  the  28  Geo.  3, 
c.  48.     (Rejp  V.  Inhabitants  of  Hipiwell,  M.  T.  1828,  K.  B.,  8  B.  &  C.  466). 
The  question  whether  the  agreement  constitutes  a  contract  of  apprenticeship,  or 
of  hiring  and  service,  ought  to  be  decided  by  the  sessions.  But  where  the  sessioiis, 
having  decided  that  it  was  a  contract  of  hiring  and  service,  granted  a  special  case, 
the  Court,  upon  the  facts  found  as  above,   reversed  their  decision,  holding 
that  the  agreement  was  an  imperfect  contract  of  apprenticeship.     (Rex  v.  /aAa- 
bitante  qf  Ightham,  E.  T.  1836,  K.  B.,  4  A.  &  E.  937  :  S.  C.  6  N.  &  M.  320). 
An  indenture  must  be  executed.     (Rex  v.  St.  Margaret* e,  King's  Lynn^  M.  T. 
1826,  K.  B.,  6  B.  &  C.  97).     Mere  relation  of  master  and  servant  will  not  do; 
the  apprentice  must  be  bound.  {Rex  v.  Combe,  E.  T.  1828,  K.  B.,  8  B.  &  C.  82 ; 
S.  C.  2  M.  &  Ry.  30).  The  pauper  agreed  to  learn  sawing  for  a  twelvemonth,  and 
was  to  have  Is,  6d,  out  of  every  20«.  he  and  his  master  earned.    At  the  end  of  the 
year  he  agreed  for  another  year  to  receive  Ss.  out  of  every  20^.  earned  by  his  master 
and  himself ;  nothing  was  said  about  the  hours  he  was  to  work,  or  about  Sundays: 
on  Sunday  he  was  occasionally  absent  without  his  master.     The  aes^ons  held 
this  to  be  a  defective  contract  of  apprenticeship,  and  not  a  contract  of  hiring  and 
service ;  and  the  court  confirmed  their  order.    (Rex  v.  Crediton,  E.  T.  1831t 
K.  B.,  2  B.  &  Ad.  493).     Where  a  pauper  applied  to  a  master  to  take  him  u  in 
apprentice,  and  the  master  said  he  would  not,  because  if  he  did  he  should  ofleod 
the  farmers,  but  would  take  him  on  agreement  for  four  years,  and  a  week  after- 
wards  it  was  agreed  between  the  master  and  the  father-in-law  of  the  pauper,  thst 
the  pauper  should  serve  the  master  four  years,  to  learn  his  trade ;  to  have  meat, 
drink,  washing,  and  lodging  the  whole  time,  and  2e.  6d.  a  week  for  the  last  two 
years : — Held,  that  the  principal  object  of  the  parties  being,  that  the  pauper  should 
learn  the  trade  of  the  master,  it  was  to  be  deemed  a  contract  of  apprenticeshipt 
and  not   one  of  hiring  and  service.    {Rex  v.  Inhabitants  qf  Edingalt^  £.  T. 
1830,  K.B.,  lOB.  &C.  739). 

In  order  to  obtain  a  settlement  by  binding  and  inhabitation,  under  8  &  9 
Will.  4,  c.  30,  so  as  to  withdraw  the  party  from  the  effect  of  a  certificate,  snch 
binding  must  be  by  him  when  sui  juris ;  when,  therefore,  he  was  under  age  st 
the  time  of  the  executing  of  the  indenture :—  Held,  that  he  did  not  acquire  a 
settlement  by  service  and  inhabiting  under  the  indenture  after  be  became  of  age. 
{Rexy,  Manningtree,  E.T.  1817,K.  B.,6M.  &Selw.  214).  Whcreasomwas 
paid  to  the  master  upon  the  execution  of  an  indentnre  of  apprenticeship,  bat  it 
was  agreed  by  the  mother  of  the  apprentice  that  something  more  should  beghFCSi 
and  only  the  sum  actually  paid  at  the  time  was  inserted  in  the  indentnre  as  the 
consideration.  The  mother  afterwards  paid  the  master  a  further  sum;  bat 
her  husband  neither  knew  the  huet  of  the  agreement  nor  that  of  the  payment  of 
the  additional  sum.  The  stamp  affixed  wo^d  have  been  suflident  if  the  addi- 
tional sum  had  been  mentioned :— Held,  that,  under  these  circumstances,  the 
indentnre  was  not  void  for  want  of  the  insertion  of  the  true  consideration.  {Bu 
y.  Inhabitants  of  Bovarton  upon  Dunsmore,  T.  T.  1829,  K.  B.,  9  B.  &  C.  87d). 
But  where  the  pauper,  by  an  unstamped  memorandum,  to  which  his  father  vat  a 
party,  agreed  to  hire  himself  to  his  master  for  three  years,  and  to  labour  at  the  art 
of  a  weaver,  &c.  in  the  usual  terms  of  an  apprentice  indenture ;  and  the  master  oo 
his  part  undertook,  as  a  reward  for  his  honest  and  faithful  labour,  to  instruct  him  in 
such  art,  and  to  give  him  half  of  his  earnings  ;  and  at  the  word  "  hire,"  a  shil- 
ling was  given  by  the  masteri  but  there  was  no  premlumi  and  nothiag  was  laid  tf 
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to  vorking  on  Sundays,  bnt  none  was  ever  done,  and  the  pauper  was  only 
employed  in  weaTing.  The  pauper  lived  and  lodged  with  hia  father  during 
the  whole  period,  and  at  the  end  of  two  yean,  upon  the  removal  of  his  master 
from  the  parish,  continued  to  work  with  his  father,  also  a  weaver,  until  the  ezpi- 
latioo  of  the  three  years : — Held,  to  be  a  defective  contract  of  apprenticeship. 
[Rix  V.  InhabiiaiUt  qf  Nether  KnxUrford,  H.  T.  1831,  K.  B.,  1  B.  &  Ad.  72G). 
Where  it  appeared  that  the  hiring  was  for  twelve  months  to  learn  weaving, 
and  the  master  agreed  to  take  the  pauper  and  teach  him  and  give  him  half  his 
earnings,  and  there  was  nothing  to  shew  an  engagement  for  service  except  the  find- 
ing by  the  sessions  that  neither  party  could  rescind  the  contract :— Held,  that  it 
amoonted  tono  more  than  an  imperfect  contract  of  apprenticeship.  {Rex  v.  Inha- 
hiUadt  of  Newton,  E.  T.  1834,  K.  B.,  3  N.  &  M.  306 ;  S.  C.  1  Ad.  &  E.  238). 

*  An  indenture,  by  which  an  apprentice  was  bound  for  seven  years,  to  serve 

A.  B.  (or  the  first  four  years,  and  his  own  father  for  the  last  three,  to  learn  two 

different  trades,  is  a  vaUd  indenture,  and  requires  only  one  stamp.  {Rex  v.  /n- 

MtUantt  of  Louth,  £.  T.  1828,  K.  B.,  8  B.  &  C.  247  ;  S.  C.  2  M.  &  Ry.  273). 

Where,  in  order  to  shew  a  residing  within  the  respondent  parish  as  an  apprentice, 

with  the  assent  of  the  master  a  paper  was  offered,  certifying  that  the  fa£er  of  the 

apprentice  had  agreed  to  give  the  master  8«.  for  the  time  of  the  apprenticeship : 

—Held,  that  there  being  nothing  to  shew  that  the  value  of  the  subject-matter  of 

the  agreement  amounted  to  20/.,  no  stamp  was  requisite.  {Rex  v.  Enderbp,  M.  T. 

1831,  K.  B.,  2  B.  &  Ad.  205).    And  where  the  pauper  was  bound  out  by  the 

trustees  of  a  charity,  but  before  the  execution  of  the  indenture  the  father,  who 

was  DO  party  to  it,  agreed  with  the  master  to  find  clothing  and  washing,  the 

trustees  not  being  privy  thereto:— Held,  that  no  stamp  was  requisite  on  such 

indentore  in  consequence  of  such  agreement,  it  not  being  a  benefit  secured  to  the 

master  within  the  55  Geo.  3,  c.  184,  sched.  p.  1,  or  if  it  was,  yet  it  was  void  as 

a  fraud  on  the  trustees.  {Rex  v.  InkaHtante  of  Aylesbury ,  M.  T.  1831,  K.  B., 

3  B.  &  Ad.  509). 

t  The  indentnre  is  not  made  void  by  being  antedated,  the  8  Ann.  c.  9,  s.  95, 
hnpocing  a  penalty  only,  and  not  including  such  among  the  cases  in  which  the  act 
declares  them  void;  and  the  notice  required  to  be  printed  at  the  foot  by  5  Geo.  3, 
e.  46,  s.  19,  does  not  of  itself  operate  as  an  enactment  rendering  them  void.  {Rex  v. 
Inhubitanisi^ Harrington,  U.T.  1836,  K.  B.,  6N.  &M.165;  S.  C.  4  Ad.  &E. 
618).  But  where  the  sessions  found  that  an  indenture,  really  executed  for  five 
years,  was  antedated  so  as  to  appear  to  be  for  seven  years,  fraudulently,  for  the 
pnrpose  of  evading  the  5  Elix.  c.  4,  the  Court  held  that  they  were  warranted  in 
finding  that  the  indenture  was  void,  and  that  no  settlement  was  gained.  {Rex  v. 
hhahiiante  o/Bamuton,  U.  T.  1838,  Q.  B.,  3  N.  &  P.  167). 

t  The  trustees  of  a  charity  bound  out  an  apprentice  to  B.,  the  consideration 
money  mentioned  in  the  indenture  was  10/.  paid  by  the  trustees.  Previously  to 
the  execution  of  the  indenture  the  apprentice's  grandfather,  who  was  a  party  to 
tbe  indenture,  had  agreed  with  the  mistress  that  the  premium  should  be  25/., 
and  subsequently  to  the  execution  the  grandfather  paid  to  the  mistress  15/.  Of 
the  contract  or  of  the  payment  of  any  sum  beyond  the  10/.  the  trustees  were 
entirely  ignorant : — Held,  that  the  agreement  by  the  grandfather  to  pay  the  addi- 
tional sum  of  15/.  was  a  binding  agreement,  and  that  therefore  the  indenture  was 
void  by  8  Ann.  c.  9,  s.  39,  for  not  stating  the  full  consideration.  {Rex  v.  InAa^ 
Mianie  qf  Amereham,  H.  T.  1836,  K.  B.,  6  N.  &  M.  12).  The  mother  of  the 
apprentice  before  the  binding  agreed  with  the  master  to  give  him  1/.  in  addition 
to  the  4/.  to  be  paid  by  trustees  of  a  charity,  and  she  was  a  consenting  party  to 
the  indenture  in  which  only  the  4/.  was  stated  as  the  consideration : — Held,  that 
8  Ann.  c.  9,  being  intended  to  secure  the  consideration  of  the  whole  sum  paid  or 
contracted  for  with  or  in  relation  to  the  apprenticeship,  the  indenture  was  void, 
and  no  settlement  gained.  {Rex'v.  Inhabitantt  qfBailden,  M.  T.  1831,  K.  B., 
3  B.  &  Ad.  427). 

§  A  local  act  gave  power  to  a  corporation  to  bind  out  apprentices,  **  provided 
the  child  be  not  bound  for  a  longer  time  than  until  he  or  ihe  shall  have  attained  a 
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certain  age:" — Held,  that  an  indenture  of  apprentioeihip  by  which  a  boy  wu 
bound  oat  for  a  longer  time  than  that  mentioned  in  the  proviao  was  voidable 
only,  and  not  Yoid,  and  that  he  gained  a  settlement  by  serrioe  under  it.  {Rex 
V.  Inhabitanit  of  Si.  Gregory,  Canterbury,  M.  T.  1834,  K.  B.,  4  N.  &  M.  137; 
S.  C.  2  Ad.  &  E.  99). 

*  Under  the  56  Geo.  3,  c.  139,  s.  2,  requiring  the  allowance  of  two  jastioet 
of  the  county  in  which  the  parish  of  the  party  to  be  bound  apprentice,  and  also  of 
two  justices  of  the  county  m  which  the  apprentice  is  intended  to  senre,  it  is  not 
sufficient  that  the  same  persons  are  justices  of  each  county,  the  act  intending  that 
there  should  be  the  allowance  of  four  distinct  justices.  On  demprrer,  therefore,  to 
an  indictment  for  not  receiving  an  apprentice : — Held,  that  the  indenture,  not 
being  so  signed,  was  void.  {Rex  t.  Inhabiiante  qf  Shipion,  M.  T.  1821,  K.  B., 
8  B.  &  C.  772).    The  56  Geo.  3,  c.  139,  a.  11,  recited  that  the  salutary  provi- 
sions enacted  by  the  43  Elix.  were  frequently  evaded  in  the  binding  out  of  poor 
children,  and  that  the  premium  of  apprenticeship  was  clandestinely  provided  by 
parish  officers,  who  were  thus  enabled  to  bind  out  poor  children  without  the 
sanction  of  justices  of  the  peace,  and  then  enacted,  "  That  no  indenture  of  ap- 
prenticeship, by  reason  of  which  any  expense  whatever  shall  at  any  time  be  in- 
curred by  the  public  parochial  funds,  shall  be  valid  and  effectual,  unless  approved 
by  two  justices  of  the  peace  under  their  hands  and  seals,  according  to  the  pro- 
visions of  the  said  act  and  this  act :" — Held,  that  in  order  to  make  an  indenture, 
by  reason  of  which  any  expense  had  been  incurred  by  the  public  parochial  lands, 
valid  and  effectual,  the  approval  of  two  justices  should  be  under  their  hancls  and 
seals,  and  that  sudi  an  indenture  approved  of  by  two  justices  under  their  hands 
only  was  void,  and  not  voidable,  and  that  no  settlement  was  gained  by  serving  under 
it.    {Rex  V.  Inhabitanit  of  Sioke  Damarei,  M.  T.  1827,  K.  B.,  7  B.  &  C.  563; 
S.  C.  1  M.  &  Ry.  458).    Where  an  apprentice  is  bound  by  indenture,  to  which 
the  parish  officers  are  parties,  an  allowance  by  the  justices  under  the  56  Geo.  3, 
c.  139,  will  be  sufficient,  if  it  be  under  the  hands  (without  the  seals)  of  the  jus- 
tices.    But  where  an  apprentice  is  bound,  and  a  part  of  the  premium,  or  any 
expense  in  respect  of  the  indenture,  comes  out  of  the  parish  funds,  and  the  parish 
officers  are  not  parties  to  the  indenture,  the  allowance  in  conformity  with  the 
above  act  must  be  under  the  seals,  as  well  as  the  hands,  of  the  justices.    (Aejr  v. 
Si.  PauVt,  Exeier,  M.  T.  1829,  K.  B.,  10  B.  &  C.  12).    The  master  of  a 
parish  apprentice,  not  having  work  sufficient  for  him,  proposed  to  him  to  go  to  a 
farm  in  a  different  parish,  occupied  by  the  master's  sister.    The  pauper  aaaentad 
to  the  proposal,  and  agreed  with  her  to  work  there  for  a  twelvemonth  for  his 
meat  and  drink.     He  worked  for  her  for  four  years  and  four  months.     During 
the  first  two  years  he  received  from  her  meat  and  drink;  during  the  third  and 
fourth  he  received  wages : — Held,  first,  that  no  settlement  was  gained  by  the  ser- 
vice with  the  sister,  the  service  not  being  under  the  indentures ;  and,  secondly, 
that  there  had  been  a  putting  away  of  the  apprentice  without  the  consent  of  the 
justices  within  the  meaning  of  the  statute  56  Geo.  3,  c.  139,  c.  9,  and  that  the 
pauper  did  not  by  his  service  with  the  sister  gain  any  setUement  by  hifiiig  and 
service.  {Rex  v.  Shipion,  E.  T.  1828,  K.  B.,  8  B.  &  C.  88 ;  S.  C.  2  M.  &  Ry. 
217).    A  person  who,  of  his  own  accord,  was  about  to  bind  himself  as  apprentioe, 
applied  to  the  parish  officers,  stating  that  his  intended  master  objected  that  he  had 
not  sufficient  clothes ;  the  parish  officers  thereupon  agreed  to  give  him  2/.  for  clothes 
on  the  execution  of  the  indenture,  and  2/.  more  for  the  same  purpose  at  the  eiMi 
of  the  year: — Held,  that  this  was  within  the  stat.  59  Geo.  3,  c.  139,  s.  11  ;  and 
that  the  service  under  this  indenture  did  not  confer  a  settiement.  {Rex  v.  fmJkudii' 
ante  of  Maiiiehall,  M.T.  1828,  K.B.,  8  B.  &  C.  733).  Upon  the  construction  of 
56  Geo.  3,  c.  139,  s.  1: — Held  that  the  justices  have  a  general  discretion  to  exercise 
as  to  the  binding,  and  not  the  fitness  respectively  of  the  master  and  apprentioe 
only ;  where  the  justices  had  considered  the  place  in  reference  to  the  propriety  of 
binding,  and  refused  to  allow  the  indentures,  the  Court  refused  a  mandamns. 
{Rex  V.  Millt,  H.  T.  1831,  K.  B.,  2  B.  &  Ad.  578).     An  indenture  of  appren- 
ticeship was  allowed  by  two  justices,  describing  themselves  as  justices  of  the  pe^oe 
of  the  said  county,  dwelling  in  or  near  the  said  parish ;  the  county  last  mentiocMti 
was  a  county  in  respect  of  which  they  would  not  have  jurisdiction  over  the  sab« 
ject-matter ;  but  the  parish  last  mentioned  had  been  described  as  in  a  ooixnty  in 
respect  of  which  they  would  have  jurisdiction : — Held,  that  the  expression,  taken 
entire,  sufficiently  referred  to  the  county  which  gave  them  jurisdiction,  although, 
according  to  a  strict  grammatical  construction,  the  word  '*  said  "  ttkncd  to  the 
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comitjlast  antecedent.  (Rex  ▼.  Inhahitantt  of  Counte$fhorpe,  E.T,  1831,  K.  B., 
2B.&  Ad.  487).  Wbere  certain  lands  were  devised,  half  of  the  rents  to  be 
applied  for  the  relief  of  widows,  and  the  other  half  in  binding  out  apprentices ; 
and  aoooonts  were  kept  of  the  funds  by  the  churchwardens  distinct  from  the 
poor-ntes ;  other  lands  were  also  devised  to  the  churchwardens  and  overseers, 
to  be  applied  in  educating  poor  boys,  and  also  apprenticing  a  certain  nnmber,  to 
be  chosen  by  the  churchwardens,  overseers,  and  principal  inhabitants : — Held, 
that  neither  of  the  funds  was  to  be  deemed  **  public  parochiiJ  funds,''  within  the 
56  Geo.  3,  c.  139,  s.  11,  avoiding  the  indentures  for  want  of  the  approval  of  jus- 
tices. (RexT.  Halesworth,  E.  T.  1832,  K.  B.,  3  B.  &  Ad.  717).  The  premium 
for  an  apprenticeship  waa  paid  by  the  trustees  of  a  charitable  fund.  On  the  day 
of  the  binding  the  apprentice  was  provided  with  a  suit  of  olodies  by  the  parish 
officers,  in  contemplation  of  the  binding,  but  without  any  express  stipulation  to 
that  effect: — Held,  that  this  was  not  an  expense  within  56  Geo.  3,  c.  139,  s.  11, 
making  requisite  the  assent  of  two  justices  to  the  indenture.  {R§x  v.  Inhabitants 
of  QiMtn/on,  E.  T.  1834,  K.  B.,  3  N.  &  M.  289 ;  S.  C.  1  Ad.  &  E.  133). 

Although  it  may  be  essential  to  the  validity  of  an  order  of  justices,  under 
56  Geo.  3,  c.  139,  s.  2,  that  notice  should  have  been  given  to  the  overseers  of 
the  parish  in  which  a  child  is  intended  to  serve  its  apprenticeship ;  yet  where  an 
indenture  has  been  allowed  by  the  justices,  it  is  to  be  presumed  that  such  notice 
had  been  given  before  the  allowance  of  the  indenture,  and  it  ia  not  necessary  for 
the  party  relying  upon  the  indenture  at  the  sessions  to  prove  such  notice  to  have 
been  given.  {ItexY.  Inhabitants  ofWhiston,  H.  T.  1836,  K.  B.,  6  N.  &  M.  65). 

Where  a  parish  indenture  of  apprenticeship  appears  on  the  face  of  it  to  be 
ordered  and  allowed  by  justices  under  56  Greo.  3,  c.  139,  s.  2,  it  is  prim&  facie  to 
be  presnmed  that  the  notice  required  by  that  section  was  duly  given,  and  waa 
proved  before  the  magistrates  by  whom  die  indenture  was  allowed.  (Rex  v.  /it- 
habifonts  of  Witney,  T.  T.  1836,  K.  B.,  5  Ad.  &  E.  191 ;  S.  C.  6  N.  &  M.  552). 

*  Where  it  is  proposed  to  bind  an  apprentice  under  the  56  Geo.  3,  c.  139, 
notice  ia  necessary  to  be  given  to  the  parish  officers  of  the  parish  into  which  it  is 
proposed  to  bind,  although  the  justices  have  jurisdiction  over  both  parishes,  and 
they  are  in  the  same  county.  (Rex  v.  Inhabitants  of  Threlheld,  M.  T.  1839, 
K.  B.,  I  N.  &  M.  14;  S.  C.  4  B.  &  Ad.  229).  The  churchwardens  and  overseers  may 
bind,  notwithstanding  the  22  Geo.  3,  o.  83,  as  to  the  guardians  being  empowered. 
(Rex  V.  LuUerworth,  M.  T.  1824,  K.  B.,  3  B.  &  C.  487 ;  S.  C.  5  D.  &  R.  343). 
A  local  act  incorporated  certain  persons  by  the  name  of  **  The  guardians  of  the 
poor  within  the  hundred  of  Stow,  in  tht  county  of  Suffolk;"  there  was  a  power 
to  the  body  at  large  to  eleet  directors  and  acting  guardians,  for  putting  the 
powers  of  the  act  in  execution ;  the  directors  and  acting  guardians  were  empowered 
to  bind  oat  poor  children :—  Held,  that  such  bind^  should  be  in  the  name  of 
the  corporation  by  its  corporate  name ;  and  that  a  binding  by  deed,  by  "  the  di- 
rectors and  acting  guardians,"  to  which  deed  the  corporate  seal  was  afixed,  was 
invalid.  (Rex  v.  Inhabitants  qfHanffhUy,  E.  T.  1833,  K.  B.,  1  N.  &  M.  525). 
A  subscription  was  raised  to  apprentice  a  poor  person,  to  which  the  parish  offi- 
oers  of  another  parish  were  invited  to  contribute,  and  they  did  contribute,  deny- 
ing, however,  that  the  person  belonged  to  their  parish ;  and  three  other  parishes 
eontributed,  [the  contributions  of  the  latter  being  paid  out  of  the  parish  fiinds] ; 
the  remainder  of  the  money  being  raised  by  private  subscription.  None  of  the 
parish  officers  took  any  part  in  the  treaty  or  the  agreement  for  the  apprenticeship, 
or  in  any  way  interfered  in  the  transaction : — Held,  that  this  was  not  a  case  within 
56  Geo.  3,  c.  139,  s.  11,  so  as  to  require  that  Uie  indenture  of  apprenticeship 
shoBld  be  allowed  by  two  justices.  (Rex  ▼.  Inhabitants  qfSt,  Peter s^  Herefordf 
H.T.  1831,  K.B.,  IB.  &  Ad.  916). 

t  An  indenture  of  apprenticeship  was  made  in  Newfoundland  by  an  English 
sailor,  who  thereby  agreed  to  serve  on  board  his  master's  ship : — Held,  that  a 
setttement  was  gained  by  a  service  and  inhabitancy  in  England  for  forty  days  under 
that  indenture.  (Rex  v.  Inhabitants  of  Closworth,  H.  T.  1837,  K.  B.,  1  N.  & 
P.  437). 

X  Notwitlistanding  a  firand  on  the  parish  officers,  a  settlement  may  be  gained. 
(Rex  T.  Inhabitants  of  Great  Sheeny,  E.  T.  1828,  K.  B.,  8  B.  &  C.  74 ;  S.  C. 
2  M.  &  Ry.  286). 
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2.  Of  the  Service*. 

*  Where  the  party  appeared  to  have  been  boand  to  P.,  in  respect  of  W/i 
estate,  but  the  pauper  never  served  P.,  nor  did  the  latter  execute  the  indenture ; 
the  pauper  served  W.,  but  it  did  not  even  appear  that  there  had  been  any  com- 
munication betweenW.  and  P. : — Held,  that  it  could  not  be  deemed  a  service  under 
the  indenture ;  the  sessions  ought  to  find  the  facts  of  the  assignment  and  consent, 
^nd  not  leave  it  for  the  inference  of  the  Court.  {Rex  v.  Inhabitants  of  St.  Cuth- 
bert,  Welti,  H.  T.  1834,  K.  B.,  3  N.  &  M.  100).     So,  the  10  Geo.  2,  c.  31,  pro- 
hibiting a  waterman  or  his  widow  from  taking  an  apprentice,  unless  he  or  she 
were  the  occupier  of  the  house  to  lodge  the  apprentice,  and  also  the  taking  of 
more  than  two  apprentices  by  such  party,  under  certain  penalties : — Held,  that 
a  binding  to  the  widow  of  a  waterman  not  occupying  such  a  house,  but  upon  an 
understanding  that  the  apprentice  was  to  live  at  the  house  of  a  waterman  (a  fore- 
man), and  serve  him,  in  conformity  with  the  indenture,  behaving  at  the  time  two 
other  apprentices,  was,  as  a  prohibited  contract,  absolutely  void,  and  no  settlement 
was  thereby  obtained.  {Rex  v.  Inhabitants  o/Gravesend,  T.  T.  1832,  K.  B.,  3  B. 
&  Ad.  240).     So,  where  the  pauper  was  bound  apprentice  to  J.  and  W.  M.,  who 
were  partners.  After  a  time,  J.  andW.  M.  dissolved  partnership,  and  J.  M.  took 
into  partnership  P.,  and  they  continued  to  carry  on  the  same  business.     The 
pauper  continued  to  serve  with  J.  M.  and  P.  till  the  death  of  J.  M.,  and  after- 
wards with  P.  alone :  but  it  did  not  appear  that  W.  M.  knew  any  thing  of  the 
partnership  between  J.  M.  and  P.,  or  that  he  ever  gave  his  assent  to  the  pauper's 
serving  with  P.:— Held,  that  the  residence  of  the  pauper  with  P.,  after  the  death 
of  J.  M.,  could  not  be  considered  as  a  residence  which  had  reference  to  the  in- 
denture ;  and  that,  therefore,  the  pauper  gained  no  settlement  thereby.  {Rex  v. 
Inhabitants  qf  St.  Martin,  Exeter,  H.  T.  1835,  K.  B.,  4  N.  &  M.  388).     A., 
a  parish  apprentice,  having  a  general  permission  fromB.,  his  master,  to  seek  em- 
ployment in  trade  elsewhere,  serves  C.  in  the  parish  of  Dale,  and  resides  there 
forty  days  before  the  Ist  October,  1816,  (when  the  56  Geo.  3,  c.  139,  came  into 
operation),  without  the  knowledge  of  B.    B. ,  subsequently  to  6th  October,  aissents 
to  such  service : — Held,  that  such  subsequent  assent  to  the  service  with  C.  does 
not  relate  back  to  the  commencement  of  it,  so  as  to  make  the  service  in  Dale  re- 
ferable to  the  indenture.  {RexY.  Inhabitants  of  Maidstone,  T.T.  1836,  K.  B., 
6  N.  &  M.  545  ;  S.  C.  5  A.  &  E.  326).    So,  where  a  master,  not  having  sufficient 
employment  for  a  parish  apprentice,  agreed  with  another  person  in  the  same  trade 
with  himself,  but  in  a  different  parish,  that  the  apprentice  should  work  for  him,  he 
paying  to  the  first  master  bs.  a- week.     The  apprentice  worked  accordingly,  and 
lived  with  the  second  master  for  about  three  years,  and  until  the  expiration  of  his 
indenture,  except  for  an  interval  of  ten  days,  when  his  first  master,  who  was  ill, 
sent  for  him  back : — Held,  that  this  was  a  putting  away  of  the  apprendoe  witfioBt 
the  consent  of  the  justices,  within  56  Geo.  3,  c.  139,  s.  9,  and  that  no  settlement 
was  gained  in  the  parish  of  the  second  master.  {Reff.  v.  Inhabitants  of  Wau^teet^ 
All'Sainis,  M.  T.  1839,  Q.  B.,  3  P.  He  D.  72).     But,  where  an  apprentioe  was 
told  by  his  master  that  he  had  no  work  for  him  to  do,  and  that  he  had  better  see 
if  he  could  get  a  place,  and  that  one  B.,  a  person  of  the  same  trade,  wanted 
hands.    The  apprentioe  went  and  engaged,  with  the  consent  of  his  master,  to 
work  for  B.  at  the  trade,  being  paid  by  the  piece.     Subsequently,  the  apprentioe 
learning  that  he  could  get  better  pay  from  another  person  in  the  same  trade,  wrote 
to  his  old  master  for  leave,  and  received  verbal  leave.  He  agreed  with  and  worked 
for  that  person  for  a  considerable  time,  supporting  himself  by  what  he  received 
from  his  earnings  :->Held,  (by  2>enman,  C.  J.,  Littledale  and  Paiteson,  Js.),  that 
the  residences,  while  in  these  services,  were  under  the  indenture,  and  sufficient  to 
confer  a  settlement ;  Parke,  J.,  dissentiente.  {RexY.  Inhabitants  of  Banbury  ^  B. 
T.  1833,  K.  B.,  3  B.  &  Ad.  706).  And,  where  the  pauper  was  bound  appreatioe  to 
his  father-in-law,  and  resided  with  him  during  the  indentures,  a  setttement  ia 
gained,  although  the  pauper  never  served  his  master  at  his  trade,  or  was  tnstmcted 
by  him.    {Reg.  v.  Inhabitants  of  Burslem,  M.  T.  1839,  Q.  B.,  3  P.  &  D.  58). 
So,  where  the  pauper  returned  to  his  father  in  consequence  of  illness,  and  resided 
above  forty  days,  until  the  indentures  were  cancelled,  during  which  time  his  maatrr 
occasionally  visited  him,  and  asked  him  to  carry  about  and  sell  tickets  for  the 
disposal  of  articles  manufactured  by  him,  by  way  of  lottery,  giving  him   la.  a 
ticket: — Held,  that  such  residence  and  service  were  connected  with  the  ippren* 
ticeship,  and  a  settlement  gained  in  the  father's  parish,  and  was  not  affe<^ted  by 
any  illegality  of  such  employment.  {Reg,  v.  Inhabitants  qf  Somerley,  £.  T.  1859, 
Q.  B.,  1  P.  &D.  180).    And,  where  an  apprentice,  after  sleeping  thirtw.fire 
nights  in  the  master's  parish,  went  a  voyage  with  him,  and,  on  his  master  a 
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sooDding,  returned  in  the  Tessel  to  the  same  parish,  and  was  sent  by  the  master's 
wife,  in  consequence  of  illness,  to  the  poor-honse,  where  he  was  maintained  by 
her  for  three  weeks : — Held,  that  such  was  yirtually  a  residence  in  the  master's 
house  onder  a  continuance  of  the  contract,  and  acquired  a  settlement.  {Rex  t. 
Inkabitanit  of  Foulness,  E.  T.  1817,  K.  B.,  6  M.  &  Selw.  351).  And  so,  the 
apprentioe  sleeping  Saturday  and  Sunday  nights  at  his  parents  does  not  a^oid 
the  serrice.  {Hex  r.  flkestone,  £.  T.  1825,  K.  B.,  4  B.  &  C.  64). 

*  A  second  apprenticeship,  unless  the  first  is  legally  dissolved,  is  not  valid  so 
SI  to  confer  a  settlement.  {Rex  ▼.  Inhabitants  of  Wiffston,  M.  T.  1824,  K.  B., 
3  B.  &  C.  484  ;  S.  C.  5  D.  &  R.  339).   And  where  a  parish  apprentice,  after 
un'mg  several  years,  was  put  by  his  master  to  serve  the  remainder  of  his  time 
with  sDother  master  in  the  same  trade ;  and,  after  staying  a  few  days  on  trial, 
continued  with  him  for  three  weeks,  when  the  original  indenture  was  given  up  to 
the  new  master,  and  a  new  indenture  was  entered  into  between  the  pauper,  his 
father,  and  the  master,  for  a  longer  period,  and  containing  different  provisions, 
and  without  any  reference  to  the  original  indenture : — Held,  that  the  second  ser- 
noe  being  inconsistent  with  and  in  a  different  character  from  the  first,  was  to  be 
considered  referable  to  the  engagement  with  the  second  master,  and  not  under  the 
original  one,  and  no  settlement  gained  thereby.  {Rex  v.  Inhabitants  of  Ecclesfield, 
E.  T.  1817,  K.  B.,  6  M.  5c  Selw.  173).  But,  where  an  apprentice  serves  a  second 
master,  with  the  express  consent  of  his  first  master,  under  such  circumstances  as 
shew  that  the  service  is  in  furtherance  of  the  covenants  of  the  indenture,  he  will 
^n  a  settlement  by  such  service,  though  the  second  master  does  not  know  that 
he  is  an  apprentice.  (Aexv.  Inhabitants  of  Sandhurst,  H.  T.  1837,  K.  B.,  1  N. 
&  P.  176).    And,  where  the  pauper,  a  parish  apprentioe  to  a  farmer,  upon  the 
fiulnre  of  his  master,  before  the  expiration  of  the  apprenticeship,  was  by  him 
placed  with  another  farmer  in  another  parish,  where  the  pauper  continued  nine 
months,  when,  being  disabled  by  illness,  he  returned  to  his  former  master,  who 
told  him  to  go  and  reside  with  his  mother  and  he  would  remunerate  her;  and  he 
also  sent  him  to  a  medical  man  for  advice ;  and  he  so  resided  during  more  than 
twenty  days,  bat  did  not  perform  any  actual  service  for  his  master: — Held,  that 
he  was  to  be  deemed  residing  there  as  an  apprentice,  and  thereby  gained  a  set- 
tlement. {Rex  ▼.  Inhabitants  ofLinlnnghome,  E.  T.  1832,  K.B.,  3  B.  &  Ad.4l3). 
A.  is  apprenticed  to  B.,  to  be  by  B.  instructed  in  his  trade,  and  provided  vrith 
meat  and  other  necessaries.     B.  having  no  employment  for  A.,  advises  him  to  go 
to  work  with  C.  at  the  same  trade,  and  promises  to  give  A.  a  watch  if  A.  will  not 
troable  him  or  the  parish  till  the  end  of  his  time.    A.  accordingly  applies  to  C, 
who  employs  him  at  piece-work,  out  of  which  A.  provides  himself  with  necessa- 
ries.   A.  afterwards,  with  the  assent  of  B.,  removes  from  the  service  of  A.  into 
that  of  D.,  where  he  serves  in  the  same  trade.     At  the  end  of  the  period  for 
which  he  was  apprenticed,  A.  receives  the  watch,  in  pursuance  of  the  promise :— - 
Held,   (by  Demman,  C.  J.,  Ldttledale,  J.,  and  Patteson,  J.,  dissentiente  Park, 
J.),  that  the  service  with  C.  and  D.  was  referable  to  the  indenture,  and  that  A. 
gsined  a  settlement  in  the  pariah  in  which  he  inhabited  during  such  service.  (Rex 
V.  Inhabitants  qf  Banbury,  T.  T.  1833,  K.  B.,  2  N.  &  M.  105 ;  S.  C.  5  B.  & 
Ad.  176).     Where  the  apprentice  was  originally  bound  to  a  landowner  residing 
out  of  the  kingdom,  but  was  accepted,  and  the  indenture  signed  by  his  steward,  and 
the  latter  afterwards  assigned  the  apprentice,  with  the  approbation  of  two  justices, 
to  another  master  :~Held,  that,  supposing  a  master  might  delegate  his  power  of 
assigning,  yet  that  there  must  be  an  express  authority  for  it ;  and  the  steward 
having  no  previous  authority  to  assign,  it  was  irregular.     {Rex  v.  Inhabitants  of 
Spreyton,  T.  T.  1832,  K.  B.,  3  B.  &  Ad.  818). 

Hie  assignment  of  a  parish  apprentioe,  held  not  within  the  8  Anne,  c.  9,  ss.  35, 
39,  req[airing  the  consideration  to  be  stated,  and  to  be  stamped  within  two  months 
of  the  execution.  {Rex  v.  Inhabitants  qf  Ide,  T.  T.  1831,  K.  B.,  2  B.  &  Ad. 
866).  The  assignment  of  a  parish  indenture  stated  the  consideration  money  to  the 
new  master  to  have  been  paid  by  the  old  master  : — Held,  that»  nevertheless,  parol 
evidence  was  admissible,  to  shew  that  the  money  came  out  of  the  parish  fund,  in 
order  to  exempt  the  instrument  from  the  stamp-duty,  under  the  55  Geo.  3,  c.  184, 
schedule,  part  1,  title  *'  Apprentioe."  {Rex  v.  Inhabitants  of  Llangunnor,  E.  T. 
1831,  K.B.,  2B.&Ad.  616). 

A  parish  apprentice,  named  Elizabeth  Matthews,  was  assigned  by  her  master, 
Thomas  Melhuish,  and  an  acceptance  by  her  new  master  of  the  said  Elizabeth 
Matthews  was  indorsed  on  the  assignment,  pursuant  to  the  32  Geo.  3,  c.  57.  Where 
a  parish  apprentice  is  assigned  from  one  parish  to  a  master  in  another  parish,  it 
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18  not  necessary  to  give  notice  of  such  assignment  to  the  overseers  of  the  latter 
parish,  according  to  the  56  Geo.  3.  c.  139.  (Rejp  v.  Inkabitanii  qfSxmimtitr, 
E.T.  1837,  K.  B.,  1  N.  &  P.  603). 

*  An  apprentice,  about  two  years  after  the  contract  of  apprenticeship  was 
entered  into,  left  his  master,  and  was  afterwards  foand  by  him  working  for  his 
father ;  upon  which  it  was  agreed  between  the  master  and  the  father  that  the 
apprentice  should  be  given  up  to  the  father  in  consideration  of  four  guineas,  to  be 
paid  on  the  16th  of  August  then  next  (the  agreement  being  in  May),  on  which 
day  the  money  was  paid,  and  the  indentures  delivered  up : — Held,  that,  if  dits  wss 
any  dissolution  of  the  contract  of  apprenticeship,  it  was  prospective  only  to  take 
effect  on  the  money  being  paid  on  the  16th  of  August ;  and  the  apprentice  gained 
a  settlement  by  service  under  the  indenture  in  the  mean  time.  {Rex  v.  /n^i/- 
ofi/f  qf  Gwineer,  E.  T.  1834,  K.  B.,  3  N.  &  M.  297 ;  S.  C.  1  A.  &  E.  152). 

t  Where  it  had  not  been  proved  that  the  indentures  had  ever  been  in  the  hands 
of  the  pauper's  husband  (the  supposed  apprentice),  nor  had  any  inquiry  been  made 
of  other  parties:— Held,  that  a  conversation  between  the  pauper  and  her  deceased 
husband  as  to  their  contents  and  loss  was  inadmissible,  nor  would  the  Court  send 
back  the  case  to  have  it  re-stated.  (Res  v.  Inhabitants  qf  Rawden,  M.  T.  1834, 
K.B.,4N.&M.  97;  S.C.2A.&E.156).  A  mere  sUtement  by  parish  officers  that 
they  have  not  the  indenture  will  not  admit  parol  evidence.  {Rex  t.  InkaHtoMU 
of  Denio,  M.  T.  1827,  K.  B.,  7  B.  &  C.  620 ;  S.  C.  1  M.  &  Ry.  294).  But  if 
the  indenture  cannot  be  found  in  the  pariah-chest,  the  presumption  is  it  is  lost,  so 
as  to  admit  parol  evidence.  {Rex  v.  Inhabitants  qf  Stourbridge f  £.  T.  1828, 
K.  B.,  8  B.  &  C.  96  ;  S.  C.  2  M.  &  Ry.  43).  A  verbal  agreement  does  not  vary 
the  indenture.  {Rex  v.  Inhabitants  qf  Warden,  E.  T.  1828,  K.  B.,  2  M.  & 
Ry.  24). 

t  By  4  &  5  Will.  4,  c.  76,  s.  66,  it  is  enacted,  "  That  from  and  alter  the  pass- 
ing  of  this  act  [14th  August,  1834]  no  settlement  shall  be  acquired  or  oompleled 
by  occupying  a  tenement,  unleas  the  person  occupying  the  same  dudl  have  been 
assessed  to  &e  poor-rate,  and  shall  have  paid  the  same  in  respect  of  sndi  tene- 
ment for  one  year." 

$  The  words  **  coming  to  settle,"  in  13  &,  14  Car.  2,  c.  12,  do  not  nsean  a 
coming  with  an  intention  of  permanently  settling.  Where  the  panper,  in  1814, 
entered  into  a  contract,  by  which  he  was  to  live  a  month  on  trial  without  paying 
rent,  and,  if  it  suited,  then  to  take  the  premises  for  a  year,  which  he  accordingly 
did,  and  he  resided  a  month  after  the  expiration  of  the  first  month : — Held,  that 
he  thereby  gained  a  settlement.  {Rex  v.  Inhabitants  qf  Heisham,  T.  T.  1831, 
K.  B.,  2  B.  &  Ad.  620).  Under  6  Geo.  4,  a  dwelling-house  in  one  part  oi  a 
pariah,  hired  of  a  person  at  a  rent  less  than  10/.  a  year,  and  a  buUding  in  another 
part  of  the  parish,  hired  of  another  person  at  a  rent  less  than  10/.  a  year,  bat 
the  combing  rents  exceeding  10/.,  may  be  united  for  the  purpoae  of  satisfying 
the  requisites  of  the  6  Geo.  4,  c.  57,  in  order  to  obtain  a  settlement.  {Rex  v./s- 
habitants  qf  Tadeaster,  E.  T.  1833,  K.  B.,  1  N.  &  M.  466).  Under  6  Geo.  4, 
c.  57,  the  words,  **  for  the  term  of  one  whole  year  at  the  least,"  are  not  to  be 
confined  to  one  branch  of  the  sentence ;  and,  consequently,  the  rent  actually 
received  must  be  paid  for  one  whole  year  at  the  least ;  where,  therefore,  part  only 
of  the  rent,  though  exceeding  10/.,  had  been  paid  :—Held,  that  no  settlement  was 
obtained.  {Rex  v.  Inhabitants  qf  Ramsffate,  E.  T.  1827,  K.  B.,  6  B.  &  C.  712). 
In  December,  1825,  a  house  was  hired  at  20  guineas  a  year,  the  rent  to  be  paid 
weekly,  and  either  landlord  or  tenant  to  be  at  liberty  to  determine  the  tenancy  at 
three  months'  notice  from  any  quarter-day : — Held,  that  this  was  a  renttng  of 
a  tenement  fbr  one  whole  year,  within  the  meaning  of  the  stat.  6  Geo.  4,  e.  57 ; 
and  that  the  pauper,  having  occupied  the  same,  and  paid  the  rent  Ibr  nyear, 

fined  a  settlement.  {Rex  v.  Inhabitants  qf  Hersimoneeaux,  H.  T.  1827,  K.  B., 
B.  &  C.  551 ;  S.  C.  1  M.  &  Ry.  426).    But,  where  the  panper  rented  a  coC 
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tige  of  7/.  per  annmn  for  two  years,  1824  and  1825,  and  at  Michadmaf,  1824, 
took  lome  pasture  g;ronnd  for  a  year,  at  8/.,  but  at  the  Lady-day  following  he 
inder.let  it  to  his  brotiier  until  the  following  Midiaelmas,  who  ooeupied  the  hand, 
md  paid  the  last  half-year's  rent : — Held,  that,  not  having  been,  in  fact,  occupy- 
ing  the  hmd  at  the  time  the  59  Geo.  3  expired  (June  22,  1825),  he  could  not 
aoquire  a  settlement  under  that  act ;  and  that  the  6  Geo.  4,  c.  57,  operating  at 
the  Istter  quarter  of  the  year,  could  not  have  a  retrospecti?e  effect,  the  pauper's 
occupation  having  been  discontinued  when  it  came  into  operation.  {Rex  ▼.  Xn- 
kMMmUi  ofAckley,  H.  T.  1831,  K.  B.,  1 B.  &  Ad.  1818).  The  1  WiU.  4,  c.  18, 
dedaring  that  payment  of  rent  to  the  amount  of  10/.  shall  be  deemed  sufficient 
for  the  purpose  of  gaining  a  settlement  under  6  Geo.  4,  c.  57,  is  retrospective ; 
where,  therefore,  the  pauper,  in  1834,  hired  premises  at  a  rent  above  10/.,  and 
ooonpied  them  for  more  than  a  year,  and  piud  above  10/.,  though  not  the  ftiU 
year  8  rent : — Held,  sufficient  to  gain  a  settlement.  (Jtejp  v.  InhaMtonU  ofJhm' 
iey,  T.T.  1832,  K.  B.,  3  B.  &  Ad.  465). 

Where  a  shepherd  served  a  farmer  for  two  years,  under  an  agreement  for 
"  12«.  per  week,  and  to  have  twenty-one  ewes  grasing  ;** — Held,  that  this  con- 
tract only  gave  the  shtmherd  a  rig^t  to  have  his  ewes  fed,  in  the  same  manner  as 
bis  master's  flock,  eitiier  on  pasture  or  on  dry  food ;  and,  therefore,  that  the 
pauper  did  not  gain  a  settlement,  although  the  feed  of  the  ewes  was  worth 
more  than  10/.  a  year,  it  not  being  any  part  of  the  bargain  that  the  sheep  should 
be  pssture-fed.  (JRex  v.  InhoHUmiM  qr  I%omham,  E.  T.  1827,  K.  B.,  6  B.  & 
C.  733). 

*  Where  the  house  was  demised  with  fixtures  at  a  rent  of  10/.,  and  the  tenant 
paid  rates  for  it  at  an  assessment  below  10/. ;  but  if  any  deduction  were  to  be 
made  in  respect  of  the  latter,  the  sessions  found,  that  the  tenement  was  not  of  the 
anonal  value  of  10/.:— The  Court  held,  that,  the  articles  having  been  found  to 
have  been  fixed  to  the  freehold  taken  by  the  tenant  as  the  property  of  the  land- 
lord, they  constituted  parcel  of  the  tenement ;  and  the  pauper,  having  paid  rates 
for  a  tenement  of  the  yearly  value  of  10/.,  obtained  a  settlement.   {Rex  v.  biha- 
Htanit  qfSL  Dwutan,  Kent,  M.  T.  1825,  K.  B.,  4  B.  &  C.  686 ;  S.  C.  7  D.  & 
R.  128).     A  butcher  agreed  to  occupy  a  stall  in  a  market  at  28,  6d.  per  week. 
Hie  stall  was  a  permanent  buQding,  with  a  door  capable  of  being  locked,  and  the 
key  was  in  his  poasession ;  but  he  had  a  right  of  access  to  the  stall  on  two  days  in 
the  week  only.     On  other  days  the  market  was  dosed.   The  pauper  used  the  stall 
on  the  market-days  for  a  period  of  nineteen  weeks,  and  paid  rent  for  that 
time: — Held,  that  he  had  occupied  the  stall  for  thirty-eight  days  only,  and 
therefore  gained  no  settlement.    Semble,  that  this  was  a  coming  to  settle  upon  a 
tenement  within  the  stat.  13  &  14  Car.  2,  c.  12,  s.  1.    {Rex  v.  InhabiiaiUe  qf 
Qufereham,  M.  T.  1825,  K.  B.,  4  B.  &  C.  683  ;  S.  C.  7  D.  &  R.  160).    So, 
where  a  panper  rented  a  cottage  of  a  person,  who  kept  a  flax-mill  near  it,  at 
which  iiz  of  his  children  worked,  having  been  engaged  for  three  years.    It  waa 
agreed  that  2t.  per  week  was  to  be  paid  for  the  use  of  the  cottage,  which  was  to 
be  deducted  from  the  children's  wages,  one  of  whom  continued  to  work  at  the  mill 
after  his  fattier  had  ceased  to  occupy  the  cottage.    The  sessions  found,  that 
though  the  pauper,  who  was  a  husban<fanan,  occasionally  worked  for  the  mistress 
of  the  miUy  he  was  not  her  servant : — Held,  that  the  sessions  were  justified  In 
finding  that  the  pauper  gained  a  settlement  by  renting  this  tenement;  (Joleridge, 
J.,  hseaitante.    {Reg,  v.  InhabiimUe  ^f  Biehopion,  H.  T.  1839,  9  A.  &  E.  824; 
S.  C.  1  P.  &  D.  598).     And  where  the  case  found  that  the  panper  hired  a 
house  of  saflldent  value  for  a  year,  and  occupied  it  until  within  a  few  weeks 
of  the  end  of  the  year,  when  he  abandoned  it,  and  went  to  another  residence, 
paying  the  whole  year's  rent,  and  the  premises  were  occupied  by  another; 
but  it  did   not  appear  how  the  succeeding  occupier  came  in: — Held,  that 
aimtdommgr  did  not  determine  the  tenancy,  and  unless  a  surrender  took  place, 
or  the  sooceeding  occupier  was  let  into  possession  by  the  tenant,  his  interest 
did  not  oease  untU  tiie  year  expired ;  and  that  a  settlement  was  therefore  obtain- 
ed.   (JZ^jr  ▼.  InkMimii  of  Stow  Bardolph,  T.  T.  1830,  K.  B.,  1  B.  &  Ad. 
219).     SOf  where  a  party  took  a  house,  buildtngs,  and  land  for  a  year,  at  10/., 
the  landlord  discharging  idl  taxes  snd  pajrments,  occupied  for  a  year,  and  paid  that 
rent: — Held,  Uiat  be  gained  a  settlement,  though  the  landlord  paid  6«.  for  tithes 
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dae  in  respect  of  these  premises.  {Reg,  ▼.  Inhahitants  qf  St.  John^t^BedwarUnt^ 
E.  T.  1838,  Q.  B.,  3  N.  &  P.  362).  Andwherea  hoase  consisted  of  three  floors, 
and  the  access  to  each  was  by  separate  outer  door : — Held,  that  the  occupier  of  one 
floor  had  a  distinct  tenement  within  the  statute.  {Rex  t.  Inhabitante  of  Utworih 
and  Biddoek,  T.  T.  1836,  K.  B.,  5  Ad.  &  E.  261).  So,  where  the  pauper  rented 
two  parts  of  the  house,  divided  by  a  passage,  being  adl  under  one  roof,  and  a 
garret  extending  over  both,  but  there  was  no  external  communication,  and  be  after- 
wards pat  a  journeyman  into  one  part,  who  paid  for  it  a  weekly  rent :— Held,  that 
aa  it  must  be  taken  to  be  one  distinct  building,  it  was  sufficient  to  satisfy  the  6  Geo. 
4,  c.  57,  and  that  a  settlement  was  acquired.  {Rex  ▼.  Inhabitants  of  Maccletfield, 
M.  T.  1831,  K.  B.,  2  B.  &  Ad.  870).  So,  an  upper  granary,  forming  an  entire 
floor  over  another  granary  in  a  yard  belonging  to  a  dwelling-house,  both  granaries 
adjoining  to  and  under  the  same  roof  with  a  stable,  but  detached  from  the  dwell- 
ing-house : — Held,  not  to  be  a  separate  and  distinct  building,  within  the  59  Geo. 
3,  c.  50,  though  there  was  no  internal  communication  from  one  granary  to  the 
other,  nor  between  the  granary  and  the  stable,  but  the  only  means  of  access  was 
by  a  moveable  ladder  from  the  yard.  {Rex  v.  Inkabitante  af  Henley -upon-Thamet, 
H.  T.  1837.  K.  B.,  1  N.  &  P.  445). 

Where  the  pauper  agreed  to  take  potato  ground,  which  the  landlord  was,  by 
ploughing  and  manure,  to  make  worth  the  rent  of  12/.: — Held,  that,  although  such 
improvements  were  not  made  until  after  the  pauper  came  to  settle,  it  was  suffi- 
cient within  13  &  14  Car.  2,  c.  12,  and  that  a  settlement  was  obtained.  {Rex  v.  iii- 
habitante  of  Huntsham,  E.  T.  1831,  K.  B.,  2  B.  &  Ad.  503).     But  a  null  of 
wood,  resting  upon  a  foundation  of  brick,  but  not  attached  to  the  foundation, 
held  not  to  be  part  of  a  tenement ;  and,  consequently,  being  rented  with  a  cottage 
and  garden,  which,  with  the  mill,  were  worth  30/.  a  year,  but  without  it  less  than 
10/.: — Held,  that  no  settlement  was  gained  by  renting  the  tenement.  {Rex  v.  la- 
habitants  ofOtley,  T.  T.  1830,  K.  B.,  1 B.  &  Ad.  161).  And  where  the  lessee  of 
tolls  and  a  toll-house  of  a  navigation  underlet  the  same  for  the  remainder  of  a 
term  of  three  years,  at  the  annual  rent  of  42/.,  and  the  under-lesaee  occupied  them 
for  upwards  of  a  year,  and  paid  a  year's  rent;  and  it  was  found  aa  a  fact  that  the 
toll,  house  had  always  been  used  as  a  public -house,  as  well  as  for  the  collection  of 
tolls,  and  was  worth  25/.  a  year,  if  let  as  a  public-house  without  the  tolls,  and  4/. 
a  year  if  not  so  let :  it  was  held,  that  the  under-lessee  did  not  gain  any  settlement 
by  the  renting  of  a  tenement,  inasmuch  as  he  was  a  person  renting  the  tolls,  and 
residing  in  a  toll-house  of  a  navigation,  within  the  54  Geo.  3,  c.  170,  s.  5.  {Bex 
T.  Inhabitante  qf  St.  Andrew  the  Less,  Cambridge,  £.  T.  1830,  K.  B.,  10  B. 
&  C.  742). 

A  pauper  agent  renting  a  tenement  is  sufficient.    {Rex  v.  Inhabitante  (/  CAe- 
diston,  E.  T.  1825,  K.  B.,  4  B.  &  C.  230). 

*  Where  the  pauper  had  contracted  for  so  much  land  at  —  per  perch,  which 
was  to  be  made  of  that  value  by  manure  to  be  supplied  by  the  landlord,  and  which 
was  not  furnished  until  after  the  holding  had  commenced: — Held,  that  what 
was  contracted  for  before  the  entry  to  be  done  by  the  landlord,  and  was  afterwards 
done  in  pursuance  of  the  contract,  might  be  considered  as  done  at  the  time  of  the 
entry,  and  the  value,  so  thereby  improved,  being  sufficient  to  raise  the  rent  to  10/., 
a  settlement  was  acquired.  {Rex  v.  Inhabitante  qf  Poutton-with-Flamhead,  E.  T. 
1817»  K.  B.,  6  M.  &  Selw.  252).  And  a  party  by  whom  a  tenement  ia  hired  and 
occupied,  and  the  rent  paid  for  a  year,  gains  a  settlement  under  59  Geo.  3,  c.  50, 
although  a  third  person  be  surety  to  the  landlord  for  payment  of  the  rent.  {Rex  v. 
InhabUante  ofKegworth,  E.  T.  1828,  K.  B.,  2  M.  &  Ry.  28V  A  case  stated  that 
the  pauper,  in  1817,  was  engaged  by  a  master  to  take  care  of  his  stock  on  certain 
marshes ;  and  it  was  agreed  that  he  should  receive  12«.  aweek  wages,  the  keep  of 
one  cow,  four  sheep,  and  two  pigs,  on  the  marshes,  and  should  occupy  a  house  tent 
free,  situate  there,  which  had  idways  been  appropriated  to  the  person  who  looked 
after  the  stock.  The  pauper  was  to  go  into  the  house  at  Michaelmas,  and,  at  the 
time  when  he  commenced  taking  care  of  the  stock,  it  was  stipulated  that  be  shookl 
not  be  obliged  to  leave  the  house  unless  he  had  notice  to  quit  at  Michaelmas. 
He  took  charge  of  the  stock,  and  had  possession  of  the  house  for  nine  years,  and 
during  that  time  had  no  other  employment  than  the  taking  cnre  of  this  stodc. 
The  sessions  having  found  that  the  occupation  by  him  was  in  the  character  of  a 
servant,  the  Court  refused  to  set  aside  that  finding.  {Rex  v.  Inhabitante  q^  Snape^ 
H.  T.  1837,  K.  B.,  1  N.  &  P.  429).  But  where,  after  an  agreement  for  the 
service  of  the  pauper  (working  kilns),  by  a  new  agreement  it  was  stipulated  that 
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tlie  panper  should  pay  a  certain  sum  after  each  bumiog  for  the  use  of  the  kibi, 
&c.,  which,  together  with  a  cottage,  were  found  by  the  sessions  to  have  been 
worth  above  10/.  per  annum ;  and  he  was  to  have  the  property  in  the  articles 
manafactnred : — Held,  that  as  he  could  not  do  so  without  having  the  use  and 
occupation  of  the  kilns,  &c.,  and  being  in  no  way  referable  to  any  service,  the 
relatioo  of  landlord  and  tenant  existed,  and  a  settlement  was  obtained.  (Res  y. 
Inhalntanit  of  Iken,  M.  T.  1834,  K.  B.,  4  N.  &  M.  117;  S.  C.  2  B.  &  Ad.  147, 
qoestioning  Rex  v.  Inhabitantt  of  Hammeramith,  8  T.  R.  450,  n.). 

*  Renting  two  distinct  dwelling-houses  at  6/.  a  year  rent  each,  confers  a  set- 
tlement under  6  Geo.  4,  c.  57,  although  only  one  is  occupied  by  the  party  him- 
Klf,  and  he  lets  off  the  other.  {Rex  v.  Inhabitantt  of  Iver,  H.  T.  1834,  K.  B., 
3N.  &  M.  28 ;  S.  C.  1  Ad.  &  E.  228).  So,  where,  from  the  year  1811,  the  pauper 
occupied  a  cottage  and  a  ferry  in  the  appeUant  parish  for  eight  years,  at  the 
anniial  rent  of  9/.  10*.;  he  also  had,  for  the  purposes  of  the  ferry,  the  use  of  a 
boat  and  line,  the  value  of  which  was  not  found  by  the  sessions.  He  moreover 
occupied  in  the  same  parish,  during  one  of  these  years,  a  garden,  for  which  he 
paid  10«. : — Held,  that  he  gained  a  settlement  under  tlw  stat.  13  &  14  Car.  2, 
c.  12.  {Reg.  v.  Tnhabiiante  of  Fladbury,  E.  T.  1839,  Q.  B.,  2  P.  &  D.  471). 
And  where  the  pauper  hired  a  house  and  stable,  entirely  separate,  but  in  the 
Bame  parish,  and  under  different  landlords,  together  amounting  to  10/.: — Held, 
that,  under  59  Geo.  3,  c.  50,  a  settlement  was  gained  by  residing  in  the  house  for  a 
year,  and  paying  the  whole  rent.  {Rex  v.  Inhabitante  of  Gosfbrtht  E.  T.  1834, 
K.  B.,  3  N.  &  M.  303 ;  S.  C.  1  Ad.  &  E.  226).  So,  renting  two  distinct  dwell- 
ing-houses, one  at  the  rent  of  8/.,  another  at  the  rent  of  5/.,  confers  a  settlement 
under  6  Geo.  4,  c.  57,  although  only  one  is  occupied  by  the  party  himself,  and 
he  lets  off  the  other.  {Rex  v.  Inhabitantt  of  Wootton,  E.  T.  1834,  K.  B.,  3  N. 
&  M.  312 ;  S.  C.  1  Ad.  &  E.  232). 

Different  hirings  may  be  connected  so  as  to  constitute  the  term.  {Rex  v.  8t0Wf 
E.  T.  1825,  K.  B.,  4  B.  &  C.  87).  But  the  59  Geo.  3,  c.  50,  was  repealed  by 
6  Geo.  4,  c.  57,  which  enacted,  "  That  no  settlement  shall  be  gained  by  renting  or 
paying  rates  in  respect  of  a  tenement,  not  being  the  party's  own  property,  unVess 
such  tenement  shall  consist  of  a  separate  and  distinct  dwelling-house,  or  building, 
or  of  land,  or  of  both,  bon&  fide  rented  by  such  person  in  such  parish  or  township, 
at  and  for  the  sum  of  10/.  a  year  at  the  least,  for  the  term  of  one  whole  year,  nor 
unless  such  house,  or  building,  or  land,  shall  be  occupied  under  such  quarterly 
hiring,  and  the  rent  for  the  same  to  the  amount  of  10/.  actually  paid  for  the  term 
of  one  whole  year  at  the  least :  Provided  always,  that  it  shall  not  be  necessary 
to  prove  the  actual  value  of  such  tenement." 

t  In  order  to  gain  a  settlement  under  the  6  Geo.  4,  c.  57,  the  house  or  land 
need  not  be  entirely  occupied  by  the  tenant  for  the  year.  If  he  hold  the  whole, 
and  underlet  a  part,  he  occupying  the  remainder,  it  will  be  sufficient.  {Rex  v. 
Inhabitants  of  Great  Bentley,  H.  T.  1830,  K.  B.,  10  B.  &  C.  520).  A  party 
hiring  and  residing  in  a  house  of  sufficient  value  for  a  year,  held  not  to 
defeat  a  settlement  under  1  Will.  4,  c.  18,  by  permitting  persons  to  occupy 
beds  for  the  night,  where  he  retained  the  control  over  the  whole  house.  {Rex 
V.  Inhabitantt  of  St.  Giles-in-the-Fieldty  H.  T.  1836,  K.  B.,  6  N.  &  M.  5). 
In  order  to  gain  a  settlement  by  renting  a  tenement,  since  the  stat.  1  Will.  4, 
c.  18,  the  person  renting  it  must  be  in  the  actual  occupation  of  the  whole  house. 
WherCr  therefore,  the  pauper  let  part  to  a  person  who  had  the  exclusive  occupa- 
tion of  that  part  for  three  weeks:-- Held,  that  he  gained  no  settlement.  The 
statute  applies  equally  to  a  case  where  the  agreement  was  entered  into,  and  the 
occupation  under  it  commenced,  previous  to  the  passing  of  1  Will.  4,  c.  18,  as  to 
one  where  the  agreement  was  made  after  the  passing  of  the  act.  {Rex  v.  Inhabit^ 
ante  of  St.  Nichohu,  Colchetter,  H.  T.  1835,  K.  B.,  4  N.  &M.422;  support- 
ing Rex  Y.  St.  Nicholas,  Rochester,  T.  T.  1833,  K.  B.,  5  B.  &  Ad.  219) 

X  A  pauper  rented  a  tenement  for  a  year,  but  paid  no  rent.  Before  the  ex- 
piration of  the  year  he  conveyed  all  his  farming  implements,  stock,  crops,  and  all 
otho-  his  personal  estate  to  one  T.  W.  for  the  benefit  of  his  creditors.  T.  W. 
sold  under  that  deed ;  and  out  of  the  proceeds  of  the  sale  paid  the  rent  due  to 
the  landlord :— Held,  that  there  was  not  such  an  occupation  by  the  pauper  as  to 
enable  him  to  gain  a  settlement,  the  effect  of  the  deed  being  to  give  to  the  pur- 
chaiers  of  the  crops  a  ooncorrent,  if  not  exclusive,  right  of  occupation : — Held, 
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alfio,  that  the  payment  of  the  rent  by  the  trastee  ont  of  the  proceeds  of  the  sale 
coald  not  be  considered  as  a  payment  made  by  him  for  tiie  pauper.  {Rex  t. 
Inhabitants  of  Pakefield,  H.  T.  1836,  K.  B.,  6  N.  &  M.  16). 

*  A  pauper  rented  a  dwelling-house  in  the  parish  of  B.,  at  7/.  per  aonam, 
from  the  year  1828  to  1831,  inclusive,  and  occupied  it  for  one  whole  year  at  the 
least ;  he  also  rented  and  occupied  a  tenement  jointly  with  another  penon,  m 
the  same  parish,  at  the  rent  of  15/.  per  annum,  during  all  the  time  that  he  leatcd 
and  occupied  the  said  dwelling-house : — Held,  that  he  did  not  gain  a  settlement 
under  6  Geo.  4,  c.  57.    {Reg.  y.  Inhabitants  of  Cavernoaii,  £.  T.  1839,  K.  B., 

1  P.  &  D.  426).  Upon  a  joint  letting  to  two  of  premises  at  the  rent  of  ISf., 
though  one  only  occupied  and  was  rated: — Held,  that  each,  for  the  purpose  of  set. 
tlement,  must  be  considered  as  holding  only  a  moiety;  and,  (per  Patteton,  J.}, 
eyidence  that  it  was  intended  that  the  pauper  should  be  the  sub-tenant,  and  the 
other  a  surety,  was  not  admissible,  although  between  the  parties  it  might.  {Rex 
y.  Inhabitants  (/  Great  Wakering,  H.  T.  1834,  K.  B.,  3N.  &  M.  47). 

t  To  gain  a  settlement  by  the  renting  of  a  tenement  in  respect  of  the  feed  of 
cattle,  it  is  necessary  not  only  that  they  should  be  pasture-fed,  bat  that  it  wu 
a  part  of  the  contract  that  they  should  be  so  fed.  {Rex  y.  Inhabitants  qf  Langri' 
tntle,  £.  T.  1830,  K.  B.,  10  B.  &  C.  899).  The  actual  yalue  of  the  tenement  is 
immaterial,  with  reference  to  the  act  of  59  Geo.  3,  c.  50,  if  the  taking  &c.  be 
bona  fide.  {Rex  y.  Inhabitants  qf  Ashfield-eum-Thorpe,  T.  T.  1830,  K.  B., 
9  B.  &  C.  939).  The  stat.  59  Geo.  3,  c.  50,  makes  the  payment  of  a  year's  reut 
by  the  person  hiring  a  tenement  a  condition  precedent  to  the  gaining  of  a  let- 
tlement  by  reason  of  dwelling  therein  for  forty  days.  The  stat.  6  Geo.  4,  c.  57, 
repeals  that  statute,  but  still  makes  the  payment  of  the  year's  rent,  but  not  by 
the  party  hiring  the  same,  a  condition  precedent  to  the  gaining  a  settlement. 
(/Zejry.  Inhabitants qf  Carshalton,  M.  T.  1826,  K.  B.,  6  B.  &  C.  93).  Since  the 
stat.  6  Geo.  4,  c.  57,  in  order  to  gain  a  settlement  by  settling  upon  a  tenement, 
the  resenred  rent  for  one  whole  year  (whateyer  be  its  amount)  must  be  paid. 
(jRejT  y.  Inhabitants  tff  Ashleg  Hag,  £.  T.  1828,  K.  B.,  8  B.  &  C.  27 ;  S.  C. 

2  M.  &  Ry.  21).    To  acquire  a  settlement  by  renting  a  tenement,  under  6  Geo.  4, 
c.  57.  the  renting  need  be  bon&  fide  only  as  between  the  landlord  and  tenant :  and 
the  whole  rent  need  not  be  paid  by  the  person  renting  the  tenement ;  it  is  enov^ 
if  it  be  actually  paid.   {Rex  y.  Inhabitants  qfKibwarth  Harcourtf  H.T.  1828, 
K.  B.,  1  M.  &  Ry.  691).  Under  6  Geo.  4,  c.  57,  a  settlement  may  be  gained  by 
hiring  a  tenement,  if  the  rent  be  actually  paid  to  the  landlord,  whether  it  be  paid 
by  the  tenant  or  by  another  person.    {Rex  y.  Inhabitants  qf  Ruthin,  T.  T.  1835, 
K.  B.,  2  N.  &  M.  97 ;  S.  C.  5  B.  &  Ad.  215).   Where  a  pauper,  bonil  fide,  hired 
a  house  and  garden  in  A.  for  a  year,  at  the  rent  of  10/.,  and  occupied  it  for  a 
year,  and  the  whole  rent  was  paid  to  the  landlord,  but  not  by  the  pauper : — Held, 
that  he  neyertheless  gained  a  settlement  in  A.,  inasmuch  as  the  stat.  6  Geo.  4. 
c.  57,  did  not  require  that  the  rent  should  be  paid  by  him.  {Rex  t.  InMabUmUs  of 
Kibworth  Hareourt,  H.  T.  1828,  K.  B.,  7  B.  &  C.  790 ;  Rex  ▼.  InJkabitants  rf 
Thurmaston,  H.  T.  1831,  K.  B.,  1 B.  &  Ad.  721).    But,  where  the  seaaions  hay- 
ing found  that  the  parish  officers  of  a  parish  in  which  a  pauper  was  settled  fnn- 
dulently  gaye  him  money  to  enable  him  to  pay  his  rent,  in  order  that  he  might, 
under  6  Geo.  4,  c.  57,  gain  a  settlement  in  another  parish : — Held,  that  no  settle- 
ment was  gained  by  renting  the  tenement  and  payment  of  the  rent  under  such 
circumstances.  {Rex  y.  Inhabitants  qf  St.  Sepidehre,  Cambridge,  H.  T.  1831, 
K.  B.,  I  B.  &  Ad.  924  ;  Rexy.  Inhabitants  ofMerthgr  Tgdml,T.  T.  1830,  K.  B., 
1  B.  &  Ad.  29).    The  1  Will.  4,  c.  18,  declaring  that  payment  of  rent  to  the 
amount  of  10/.  shall  be  deemed  sufficient  for  the  purpose  of  gidning  a  aettkomt 
under  6  Geo.  4,  c.  57,  is  retrospectiye.    Where,  therefore,  tiie  pauper,  in  1821, 
hired  premises  at  a  rent  above  10/.,  and  occupied  them  for  more  than  a  year,  and 
paid  aboye  10/.,  though  not  the  fiill  year's  rent: — Held  sufficient  to  gain  a  settle* 
ment.  {Rex  y.  Inhabitants  o/Nacton,  T.  T.  1832,  K.  B.,  3  B.  &  Ad.  543). 

The  yalue  is  estimated  at  the  time  of  the  entry.  {Rex  y.  Adont  E.  T.  1817 1 
K.  B.,  6  M.  &  Selw.  54). 

X  To  gain  a  settlement  under  13  &  14  Car.  2,  c.  12,  by  coming  to  wCUe  in  a 
tenement,  it  is  not  necessary  that  the  party  occupy  as  tenant.  Before  59  Geo.  3, 
c.  50,  a  curate,  therefore,  gained  a  settlement  by  residing  forty  days  in  tiie  rectory 
house  under  an  agreement,  by  which  such  residence  was  to  form  part  of  his  re- 
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mnoeration,  and  with  the  license  of  the  bishop  under  57  Geo.  3,  c.  99.  (Res  ▼. 
hkabitioUi  o/Si.  Mary,  Newington,  M.  T.  1833,  K.  B.,  2  N.  &M.  357  ;  S.  C. 
2  B.  &  Ad.  540).  Where  the  party  taking  the  house  died  a  few  days  before  the 
expiratioD  of  the  year,  though  his  corpse  remained  in  the  house  after,  and  his 
widow  eontinued  to  reside  and  paid  the  year's  rent,  held  that  the  iatter  gained  no 
KtUement.  {Res  y.  Inhabitanti  of  Oraifwd,  M.  T.  1826,  K.  B.,  6  B.  &  C.  68). 
Bat  ander  an  agreement  for  tenancy  of  a  cottage  and  land  for  a  year,  at  a  reot 
exceeding  10/.,  where  it  was  agreed  that  the  land  should  be  entered  at  Lady- day, 
and  the  cottage  not  until  the  May-day  in  the  same  year ;  entry,  occupation,  and 
payment  of  rent  accordingly : — Held,  sufficient  to  confer  a  settlement.  {Rex  r. 
hkabitantt  ofOrmeeby,  M.  T.  1832, K.  B.,  1N.&  M.  27;  S.  C.  4  B.  &  Ad.  214). 

Under  59  Geo.  3,  c.  50,  requiring  that  the  house  or  building  shall  be  held,  and 
the  land  occupied : —Held,  that  a  settlement  was  gained  by  the  pauper,  who  hired 
and  held  a  separate  and  distinct  dwelling-house,  although  he  underlet  part  of  the 
house.  (Rex  y.  Inhabitants  of  Great  Bolton,  £.  T.  1828,  K.  B.,  8  B.  &  C.  71 ; 
S.  C.  2  M.  &  Ry.  227).  But,  where  a  pauper  held  a  house  at  the  annual  rent  of 
8/.  from  Lady-day  to  Michaelmas  1821,  and  a  different  house  from  Michaelmas 
1821  to  Lady-day  1822,  at  the  annual  rent  of  9/. ;  and  during  the  whole  of  that 
period  he  was  the  tenant  of  a  garden  at  the  annual  rent  of  two  guineas,  but  he 
had  agreed  with  another  person  that  they  should  share  the  expense  and  the  profits 
arising  from  the  cultivation  of  the  garden,  and  that  person  paid  him  half  of  the 
rent,  but  he  paid  the  whole  to  the  landlord :  it  was  held,  that  he  did  not  gain  a 
settlement,  because  he  did  not,  during  the  whole  year,  as  required  by  the  59 
Geo.  3,  c.  50,  hold  a  house  and  occupy  land  which,  together,  were  of  the  annual 
Taloe  of  10/.  (  Rex  t.  InhabitanU  of  Ttmbridge,  M.  T.  1826,  K.  B.,  6  B.  &  C. 
88;  see  Rex  ▼.  North  Collingham,  1  B.  &  C.  578). 

Hie  6  Geo.  4,  c.  57,  being  silent  as  to  the  occupation  of  the  tenement  and 
payment  of  rent  by  the  '*  person  hiring,''  but  only  that  it  should  be  occupied 
under  such  yearly  hiring  :~Held,  (per  Littledale  and  Parke,  Js.,  contrk  Bay- 
^t  J.),  that  it  was  sufficient  to  gain  a  settlement,  although  the  party  hiring 
underlet  part  of  the  premises,  he  having  resided  forty  days  therein ;  and  that  it 
is  to  be  deemed  an  occupation  by  the  party  hiring,  if  the  premises  continue  in 
the  occupation  of  any  person  entitled  under  the  tenancy  created  by  the  yearly 
hiring.  {Rex  ▼.  Inhabitants  qf  Ditcheat,  H.  T.  1829,  K.  B.,  9  B.  &  C.  1 76).  By 
1  Will.  4,  c.  18,  no  person  to  acquire  a  settlement  by  reason  of  yearly  hiring  a 
teneaient,  or  land,  unless  the  party  actually  hiring  the  same  shall  ocenpy  under 
such  yearly  hiring  for  one  whole  year,  and  pay  a  rent  for  the  same  to  the  amount 
of  10/.,  at  the  least.  A.  lets  a  house  for  a  year  at  20/.  to  B. ;  B.  underlets  for 
a  year  at  the  same  rent  to  C,  who  occupies  during  the  whole  year ;  in  the  middle 
of  the  year  B.  suxrenders  to  A.,  who  accepts  C.  for  his  immediate  tenant,  upon 
a  new  demise  from  year  to  year  firom  A.  to  C. ;  C.  gains  no  settlement  under 
I  WiU.  4,  e.  18.  (Rex  v.  Inhabitants  iff  Banbury,  E.  T.  1834,  K.  B.,  3  N.  & 
M.  292 ;  S.  C.  1  Ad.  &  E.  136).  But  upon  the  construction  of  1  WiU.  4,  c.  18, 
the  subject-matter  which  forms  the  tenement  must  be  occupied ;  where,  there- 
fore, the  pauper  hired  two  cottages  and  three  acres  of  land,  at  an  entire  rent,  and 
let  off  one,  the  one  he  occupied  himself,  with  the  land,  being  of  the  value  of  10/. : 
— Hdd,  insufficient  to  gain  a  settlement.  (Rex  v.  InhaJntants  of  Beriswell,  H.  T. 
1837,  K.  B.,  1  N.  &  P.  432),  And  where  the  pauper  had  underlet  a  part: — 
Held,  insufficient,  and  that  the  value  of  the  part  occupied  by  the  pauper  could 
not  be  taken  into  consideration.  (Rex  v.  Inhabitants  ofSt,  Nicholas,  Rochester, 
H.  T.  1834,  K.  B.,  3  N.  &  M.  21 ;  S.  C.  5  B.  &  Ad.  219). 

*  Under  13  &  14  Car.  2,  where  the  pauper  occupied  one  tenement  as  a  tenant, 
and  rented  another  of  more  than  10/.  annual  value:— Held,  that  it  was  notneces- 
iary  to  his  gaining  a  settlement  that  be  should  have  resided  on  any  part  of  it. 
(Rex  V.  Churchwardens  qf  Kenardington,  M.  T.  1826,  K.  B.,  6  B.  &  C.  70  ; 
see  Rex  v.  Inhabitants  of  Benneworth,  2  B.  &  C.  775 ;  semble,  overruling  Rex 
V.  InhabikmisofBardwell,  2  B.  &  C.  161,  and  RexY.  Shipdam,  cited,  lb.  notis). 

Under  59  Geo.  3,  the  oocopation  of  a  tenement  antecedent  to  an  order  of  removal 
may  be  connected  with  an  oooupation  of  the  same  tenement  subsequent  thereto, 
so  as  to  confer  a  settlement  under  the  stat.  59  Geo.  3,  e.  50.  (Rex  v.  Inhabitants 
ofBarham,  E.  T.  1828,  K.  B.,  8  B.  &  C.  99).  Since  the  59  Geo.  3,  c.  50,  a 
Mttlement  may  be  gained  by  a  residence  of  forty  days  in  a  parish,  provided  the 
party  comply  with  the  conditions  mentioned  in  that  act.  (Rex  v.  InhabitanU  q^ 
Wah^et,  E.  T.  1828,  K.  B.,  8  B.  &  C.  227 ;  S.  C.  2  M.  &  Ry.  223). 

A  man  rented  a  tenement  at  10/.  a  year  in  A.,  and  occupied  for  seven  months. 
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Rex  r.  Inhabitants  of  Christchurch,  M.  T.  1828.  K.  B. 

SB.^C.  660. 

The  rate  must         The  pauper  was  rated  to  and  paid  ward-rate  for  the  city  of 
be  parochial^;     London,  under  the  10  Geo.  2,  c.  22,  s.  2. 

at  the  end  of  which  aa  order  for  his  removal  to  B.  was  made,  bat  suspended  bj 
reason  of  his  sickness,  daring  which  he  continued  to  occupy  the  tenement ;  after- 
wards he  was  removed  to  B.,  bat  returned  on  the  same  day  to  A.,  and  continued  to 
reside  until  the  expiration  of  more  than  twelve  months  from  the  commencement 
of  his  occapation : — Held,  that  the  occupation  was,  for  the  purposes  of  settlement, 
interrupted  by  the  residence  under  the  suspension  of  the  order,  and  that,  therefore, 
no  settlement  was  gained  : — Held,  also,  that  the  execution  of  the  order  by  nctnal 
removal  was,  under  the  circumstances,  no  interruption  of  the  occupation.  (Rex  v. 
Inhabitants  qf  St.  John,  Hackney,  H.  T.  1835,  K.  B.,  4  N.  &  M.  336).  A 
pauper  hired  a  tenement  from  Michaelmas  1832  to  Michaelmas  1833,  at  17/.  per 
annum.  He  paid  half  a  year's  rent  in  July,  and  occupied  the  house  for  tbewholc 
year.  He  continued  to  occupy  the  house  until  the  6th  of  December,  1833,  when 
he  was  removed  by  an  order  of  removal  to  another  parish.  He  sabsequently 
paid  his  second  half-year's  rent,  having  returned  to  the  house  on  December  the 
8th,  and  continued  there  till  the  27th  of  January  following: — Held,  that  by  pay- 
ment  of  that  half-year's  rent  he  gained  a  settlement  subsequent  to  the  order  of 
removal,  which  was  conclusive  only  of  the  place  of  settlement  at  the  time  when  it 
was  made ;  and  that  it  could  not  have  the  effect  of  extinguishing  the  contract 
between  the  pauper  and  his  landlord,  so  as  to  prevent  the  former  from  gaining  a 
settlement  by  payment  of  the  rent  afterwards.  (Rex  v.  Inhabitants  qf  Willongkhy, 
M.  T.  1835,  K.  B.,  5  N.  &  M.  457).  When  a  tenement  has  been  taken  at  an 
entire  rent,  for  a  sum  exceeding  10/.  a  year,  part  of  the  tenement  being  in  one 
parish  and  part  in  another,  the  tenant  has  gained  a  settlement  in  the  parish  in 
which  is  that  part  wherein  he  resided,  provided,  on  apportioning  the  rent,  it 
appears  he  paid  10/.  a  year  for  the  part  which  is  in  that  pariah.  {Rexr.  InhaHt- 
ants  qf  Pickering,  E.  T.  1831,  K.  B.,  2  B.  &  Ad.  267). 

*  The  facts  of  occapation  and  payment  of  rent  will  be  sufficient  to  raiM  a  pre- 
sumption that  the  person  who  so  occupied  and  paid  was  the  tenant;  and,  for  the 
purpose  of  raising  merely  this  presumption,  those  facts  may  be  ascertained  by 
parol,  although  Che  tenancy  was  under  a  written  agreement,  which  is  not  pro- 
duced. But  if  it  be  sought  to  carry  this  presumption  any  farther,  or  to  alter  it, 
by  shewing  either  the  terms  of  such  a  tenancy  or  that  the  person  who  so  appeared 
to  be  tenant  was  a  tenant  with  others,  the  written  agreement  mast  be  pro- 
duced. {Rex  V.  Inhabitants  qf  Rawden,  M.  T.  1828,  K.  B.,  8  B.  &  C.  708). 
Where,  upon  cross-examination  of  the  pauper,  he  admitted  that  he  had  occupied 
and  paid  rent  for  a  tenement  in  the  respondent  parish,  but  that  the  terms  of  the 
contract  were  in  writing :— Held,  that  the  proof  by  parol  of  the  facts  shewing  a 
tenancy  was  receivable,  although  the  contents  of  the  contract  were  not  {Res  v. 
Inhabitants  of  Hull,  M.  T.  1827,  K.  B.,  I  M.  &  Ry.  444). 

t  By  6  Geo.  4,  c,  57,  (which  came  into  operation  on  the  22nd  June,  1825),  it 
is  enacted,  by  sect.  2,  *'  That  no  person  shall  acquire  a  settlement  in  any  parish 
or  township,  maintaining  its  own  poor,  by  or  by  reason  of  settling  upon,  rentingi 
or  paying  parochial  rates  for  any  tenement,  not  being  his  or  her  own  property, 
unless  such  tenement  shall  consist  of  a  separate  and  distinct  dwelUng-house  or 
building,  or  of  land,  or  of  both,  bond  fide  rented  by  such  pereon  in  such  parish 
or  township  at  and  for  the  sum  of  1 0/.  a  year  at  the  least,  for  the  term  of  one 
whole  year ;  nor  unless  such  house,  or  building,  or  land  shall  be  occupied  under 
such  yearly  hiring,  and  the  rent  for  the  same,  to  the  amount  of  10/.,  actually 
paid  for  the  term  of  one  whole  year  at  the  least :  Provided  always,  that  it  shall 
not  be  necessary  to  prove  the  actual  value  of  such  tenement,  anything  in  any 
act  or  acts,  or  any  construction  of  or  implication  from  any  act  or  acts,  or  any 
usage  or  custom  to  the  contrary  notwithstanding." 

Where  the  occupation  of  the  tenement  rated  is  such  as  to  satisfy  the  provifiona 
of  6  Geo.  4,  c.  57 :— Held,  that  the  settlement  is  not  affected  by  the  1  Will.  4, 
c.  18.  {Rex  V.  Inhabitants  qf  Stoke Damarel,  H.  T.  1837,  K.  B.,  1  N.  &  P.  453). 

X  The  paym^it  of  rates  having  been  substituted  for  the  notice  required  by 
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The  Court  held,  this  did  not  confer  a  settlement  under  the 
3  Will.  3,  c.  1 1,  as  the  rate  must  be  a  parochial  tax. 


Rex  r.  Inhabitants  of  St.  Ann's,  Blackfriars,  M.  T.  1828. 

K.  B.     3  3f.  f  %.  383. 

On  a  settlement  case —  and  for  bene6t 

The  Court  held,  that  payment  of  rates  for  watching  a  ward  in  of  pariih  at 

London,  not  being  beneficial  for  the  parish  at  large,  nor  collected  by  ^^^^^ 
parish  officers,  cannot  be  deemed  notice  to  the  parish  within  the 
principle  of  3  Will.  &  M.  c.  11;  and  that  it  is  therefore  insufficient 

to  gain  a  settlement.  

Rex  V,  Inhabitants  of  East  Teignmouth,  T.  T.  1830.  K.  B. 

1  B.  ^  Ad.  244. 

The  words  "  parochial  rates,"  in  6  Geo.  4,  c.  57»  s.  2,  are  not   The  land-tax 
to  be  confined  in  construction  to  the  rates  or  taxes  raised  for  the   will  not  do. 
purposes  of  the  parish,  but  import  taxes  raised  within  the  parish. 

The  Court  held,  therefore,  that  the  payment  of  the  land-tax  did 
not  confer  a  settlement.  

Rex  9.  Inhabitants  of  Lower  IIeyford,  T.  T.  1830.  K.  B. 

1  B.  fy  Ad.  75. 

A  clerk  to  an  attorney  was  permitted  to  reside  in  a  cottage  and  The  relation  of 
land  of  his  employer,  for  the  more  convenient  attendance  on  busi-  landlord  and 
ness,  holding  rent-free  as  an  increase  of  salary,  was  rated  as  the  t«^t  need  not 
occupier,  and  occasionally  paid  the  rates,  although  always  reimbursed  ^    * 
by  his  employer,  and  quitted  the  premises,  when  required,  without 
any  notice. 

The  Court  held,  that  he  was  to  be  deemed  as  having  been  charged 
with  and  having  paid  towards  the  public  taxes,  and  that  he  had 
thereby  gained  a  settlement  under  the  3  Will.  &  M.  c,  11,  it  not 
being  necessary  that  the  relation  of  landlord  and  tenant  should  exist. 


Rexu.  Inhabitants  of  Penryn,  M.  T.  1832.  K.  B.  I  N.  ^ 
M.  74 ;  S.  C.4B.^  Ad.  224,  supporting  Rex  v.  St.  Pancras, 
2  B.  ^  C.  122,  and  Rex  v.  Lower  Heyford,  Burr.  S.  C. 
649,  overruling  Rex  v.  Islington,  1  East,  283,  and  Rex  v. 
Penryn,  5  M.  ^  Selw,  443. 

A  PAUPER  occupied  part  of  a  dwelling-house  divided  into  five  paying  rates  on 
tenements,  the  whole  of  the  value  of  1 61.,  but  the  part  occupied  by  the  whole  pre- 
him  of  less  than  10/.;  and,  by  agreement  with  the  landlord,  he  was  ™""  suffice?, 
mted  to  and  paid  the  rates  for  the  whole.  •^ 

The  Court  held  that  he  gained  a  settlement. 

3  WiU.  &  M.  c.  11 ,  under  which  forty  days'  residence  was  necessary  after  delivering 
rack  notice  before  a  settlement  can  be  gained :— Held,  that  there  must  be  a  forty 
days'  residence  after  the  charge  and  payment  of  the  rate.  Where,  therefore,  the 
forty  days  had  not  elapsed  before  the  passing  of  the  6  Geo.  4,  c.  57: — Held, 
that  no  settlement  was  gained  by  mere  payment  of  rates  in  respect  of  a  tenement 
worth  10/.,  but  not  occupied  for  the  whole  year.  (Rex  ▼.  Inhabitants  of  Ring' 
tUad,  M.  T.  1827,  K.  B.,  7  B.  &  C.  607 ;  S.  C.  1  M.  &  Ry.  448). 
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Reg.  v.  Inhabitants  of  St.  Mary  Kalendar,  H.  T.  1839. 
Q.  B.     1  P.  ^  D.  497;  S.  C.  9  Jd.  ^  E.  626. 

If  the  rates  be  A  PAUPER  hired  a  house  after  the  6  Greo.  4,  c.  57,  at  a  yearly 
paid,  the  time  rent  of  16/.,  payable  quarterly,  the  tenancy  to  be  determinable  at  a 
of  occupation  quarter's  notice.  At  the  end  of  the  first  quarter  his  rent  was  reduced, 
11  not  material,  j^^  having  given  notice  that  he  would  quit.   He  resided  in  the  house 

until  the  26th  of  September,  when  he  and  his  family  removed  to 
another  house,  keeping  the  key  of  the  former,  and  leaving  some 
trifling  articles  therem  until  the  5th  of  October,  when  his  tenancy 
expired.  On  the  29th  of  September  a  poor-rate  was  made,  was 
allowed  on  the  1st  of  October^  and  published  on  the  9th  of  October. 
This  rate  the  pauper  had  not  paid,  though  he  had  paid  other  rates 
made  and  wherein  he  was  assessed  during  the  year. 

The  Court  held,  that  he  gained  a  settlement  by  payment  of  rates, 
there  being  a  sufficient  yearly  hiring  and  occupation  for  a  year  to 
satisfy  the  6  Geo.  4,  c.  76,  s.  66,  which  requires  a  party  to  be  rated 
and  to  have  paid  all  the  poor-rates  in  respect  of  the  premises,  not 
applying  to  settlements  acquired  by  payment  of  rates. 


Q/)  By  possessing  an  estate. 
1.  As  to  the  Kind  of  Estate*, 

*  Where  the  pauper  agreed  for  the  purchase  of  a  copyhold  tenement  for  150/., 
and  paid  34/.|  but  there  was  no  surrender  ever  made,  nor  agreement  in  writing, 
and  the  pauper,  after  having  been  half  a  year  in  possession,  upon  a  dispute  as  to  the 
payment  of  the  residue,  agreed  to  rescind  the  contract  upon  reoelTing  back  14/. 
of  the  sum  he  had  paid : — Held,  that  it  could  not  be  considered  a  porcfasK 
within  the  9  Greo.  1,  c.  7,  s.  5,  which  requires  that  the  entire  oonsideratioB  iboaU 
be  paid,  or  at  least  be  ready  to  be  satisfied ;  and,  in  a  caae  of  doubtful  eqoitj 
whether  the  party  were  entitled  to  have  a  performance  of  the  purchase  decreed, 
the  court  of  quarter  sessions  were  not  bound  to  enter  into  or  discoss  it.    (Aer  r. 
tnhabUamtM  qf  Long  Bennington,  E.  T.  1817,  K.  B.,  6  M.  &  Sdw.  403).    So, 
where,  upon  articles  of  agreement  (for  indosure)  between  the  lord  and  tenants,  ss 
allotment  had  been  made  for  the  former,  in  trust  for  the  shepherd  of  the  commoo 
sheep  flock  of  the  tenantry  farmers,  and  the  pauper  had  been  engaged  as  shep- 
herd, first,  for  eleven  months  at  14«.  per  week,  and  to  have  the  ahepherd'i  croft 
(the  allotment),  which  was  to  make  up  as  good  as  16«. ;  afler  aerring  that  period, 
he  was  again  hired  for  one  month,  and  afterwards  "  to  go  on  again  upon  the 
same  terms,"  under  which  he  served  a  year : — Held,  that  ttie  latter,  as  a  genenl 
hiring,  amounted  to  a  yearly  hiring  and  gained  a  settlement ;  bat  that  the  oocnpt- 
tion  of  the  land  depending,  not  on  the  articles  of  agreement,  but  on  the  oootrac^ 
of  hiring,  it  was  not  therefore  a  settlement  by  estate,  but  a  coming  to  setlk  on  s 
tenement  under  10/.  a  year,  and  insufficient  for  the  purpose  of  a  settlement.  (Sf* 
y.  InhabitanU  of  South  Newton,  £.  T.  1830,  K.  B.,  10  fi.  &  C.  838).     And, 
where  a  corporation  was  seised  of  certain  lands,  which  were  let,  and  the  reuU 
apportioned  amongst  the  burgesses,  as  the  corporation  might  think  fit  to  aOow 
them : — Held,  that,  the  buiigesses  having  no  right  to  enter  on  the  land  or  occupy  itt 
no  settlement  was  gained  in  respect  of  such  interest.  {Rex  v.  JnkaHtmnte  of  IW- 
ford,  M.  T.  1829  ,K.  B.,  10  B.  &  C.  54).  And,  where  the  puiper'a  fitther  havins 
purchased  a  cottage  for  40/. ,  by  a  verbal  agreement  with  his  son,  the  pauper,  in  con- 
sideration  of  24/.  which  the  father  owed  him,  he  the  pauper  was  pat  into  posics- 
sion  and  received  the  rent  for  three  years,  when,  by  indenture  between  the  panper, 
his  father,  and  a  purchaser,  reciting  that  the  father,  in  consideration  of  love  sad 
affection  and  of  the  debt  owing  to  his  son,  had,  by  parol  and  without  any  coa- 
veyanoe  put  him  into  possession,  and  that  the  son  had  contracted  to  sell  the 
same,  and  by  his  direction,  &c.  the  father  had  agreed  to  conrey  5cc.,  the  paaprr 
and  his  father  entered  into  the  usual  covenants  to  the  purchaser : — Held,  that 
there  never  having  been  any  conveyance  to  the  son,  toe  pauper  bad  only  sa 
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eqaitiUe  interest,  which  could  not  be  grounded  on  natond  love,  and  that  the  in. 
terfst,  if  he  had  any,  rested  on  the  pecnniarr  oonaideration,  which  waa  leas  than 
30/.    (Ruf  ▼.  lukabiiants  qf  Piddlehinton,  T.  T.  1832,  K.  B.,  3  B.  &  A.  460). 
Bat,  where  a  father  in  his  lifetime  ga?e  up  copyhold  premiaes  to  the  pauper, 
hii  heir,  in  his  hfetime,  in  consideration  of  ma  paying  off  a  debt  of  15/.,  and  per- 
mitting the  father  and  mother  to  reaide  thereon  during  their  Utcs,  and  the  aon 
wu  dniy  admitted : — Held,  not  a  pecuniary  purchaae  within  the  statute,  {Reje  y. 
InkMmtt  0/  Hatfield,  Broad  Oak,  T.  T.  1832,  K.  B.,  3  B.  &  Ad.  566).    A 
pajment  of  expenses  to  the  panper'a  attorney  forma  no  part  of  the  aum  within 
the  9  Geo.  1,  c.  7.   (JZejr  ▼.  InkabiimUi  qf  CoUingham,  H.  T.  1828,  K.  B.,  7  B. 
&  C.  603;  S.  C.  1  M.  &  Ry.  469).    To  confer  a  aettlement  by  eatate  it  muat 
not  be  an  eatate  acquired  by  purchaae.  (Be*  t.  Inhabitanie  qf  Great  Dr^field, 
M.  T.  1828,  K.  B.,  8  B.  &  C.  684,  diatinguiahing  the  caaes  of  Burdear  ▼.  Eaet- 
wooikey,  1  Str.  163,  and  Burr.  Sett.  Ca.  221 ;  Rejf^.  ColdAehton,  2  Bott,  530 ; 
and  IZftr  f.  Upton,  3  T.  R.  251 ;  and  OTerruling  RexY.  Stan^ld,  Burr.  Sett.  Ca. 
205 ;  Rejf  ?.  Deddingttm,  Id.  220 ;  Rex  y.  Lon{f  WUtenham,  2  Bott,  531  \  Rex 
T.  Warhlmgtfm,  IT.  R.241).    An  equitable  eatate  ia  sufficient  to  confer  a  aettle- 
ment, hat  the  purchase  muat  be  complete.    {Rex  ▼.  TnkabitaiUe  of  lAantilUo 
Groiteuig,  E.  T.  1826,  K.  B.,  5  B.  &  C.  461 ;  S.  C.  8  D.  &  R.  320).    And  the 
paoper  most  haTe  an  immediate  interest.    (Rex  y.  Inhabitante  qf  Ringetead, 
U.  T.  1829,  K.  B.,  9  B.  &  C.  218).    An  eatate  in  remamder  will  not  confer  a 
lettlement.  (Rex  r.  Inkabitante  df  Willougkby,  M.  T.  1829»  K.  B.,  10  B.  & 
C.  62), 

Bat  where  the  pauper  takea  an  estate  for  life  defeasible,  residence  upon  the 
premises  for  40  days  after  the  death  of  the  testator  confers  a  settlement.  (Rex  y. 
hmUtmk  qf  (Uutmgttm,  M.  T.  1831,  K.  B.,  2  B.  &  Ad.  874).    So,  also,  a 
puper,  seised  in  fee  of  freehold  and  copyhold  lands,  conyeyed  hia  frediold  landa 
to  trustees  for  sale,  and  ooyenanted  to  anrrender  hia  copyhold  laudato  them,  or  to 
any  person  whom  they  ahould  appoint.    The  tmateea  were  to  pay  hia  debta  with 
the  proceeda,  and  any  aurplua  to  him  : — Held,  that  he  gained  a  aettlement  by 
raiding  in  tlie  pariah  where  the  copyhold  Unda  were  aituated,  for  forty  daya  after 
the  eiecution  of  the  coyenant    (Rex  y.  Inhabitanie  qf  AMlackby,T.T,  1836, 
K.B.,  6  N.  &  M.  582;  S.  C.  2  A.  &  E.  200).    And,  where  the  pauper,  being 
•oaed  of  freehold  and  copyhold  landa  in  the  pariah  wherein  he  reaided,  conyeyed 
them  to  truatees  for  aale  and  payment  of  hia  debta,  and  to  pay  any  auiplua  to 
him,  with  ooyenants  to  surrender  the  landa,  and  before  any  aurrender  to  any  pur- 
chaser he  reaided  about  forty  daya  within  the  pariah,  but  not  on  any  part  of  the 
property : — Held,  that,  haying  the  legal  eatate,  he  gained  a  aettlement  by  auch 
nadeooe.    (Rex  y.  Inkabitante  qfArdleigh,  T.  T.  1837,  K.  B.,  2  N.  ft  P.  240). 
When  it  ia  the  duty  of  a  party  to  take  out  lettera  of  administration,  his  aettle- 
ncnt  in  A.,  where  the  eatate  of  the  intestate  lies,  is  not  yitiated,  by  shewing,  that 
administration  waa  taken  out  at  the  aole  inatance  of  the  pariah- officera  of  6.,  for 
the  purpose  of  tranaferring  the  aettlement  of  the  party  from  B.  to  A.  (Rex  y.  /nAa- 
bUnieof  Great  Gienn,T,T.  1833,K.B.,  2N.  &M.91;  S.C.  5B.  &  Ad.  188). 
And,  where  a  pauper,  haying  a  fourth  than  in  an  equity  of  redemption  of  certain 
leasehold  property,  had,  before  residing  in  the  parish,  yerbaUy  agreed  to  assign  all  his 
interest  to  another ;  and,  by  aubaequent  aaaignment,  the  different  partiea  who  were 
entitled  to  a  ahare  (among  them  the  pauper)  in  conaideration  of  30/.  aaaigned  to 
the  peraon  to  whom  the  pauper  had  before  by  parol  conyeyed  hia  ahare,  and  no 
noney  paaaed  from  that  peraon  to  the  pauper  :~Held,  that  he  had  parted  with 
his  equity  of  redemption  before  he  came  to  reaide  in  the  pariah,  and  gained  no 
ttttlement.  (Rexw.InJkabitante  qf  Cregrina,  H.  T.  1835,  K.  B.,  4  N.  &  M.  455). 
So,  a  deriaee  of  a  copyhold  has,  before  admittance,  such  an  equitable  interest  in 
the  copyhold  property  as  to  be  irremovable,  and  if  he  reaide  forty  daya  within  the 
PuishwiUgainasettlement; Perire, J., diasentiente.  (Rexy.InhabitxnteqfThrue' 
erstt,  E.T.  1834 ,  K.  B.,  3  N.  &  M.  284 ;  S.  C.  1  Ad.&  E.  126).  Where  the  pauper, 
^xm%  a  cottage  originally  built  on  the  waste  conyeyed  to  him  from  the  lord  for 
i  small  aum,  sold  it  for  40/.  and  a  lease  to  him  and  his  wife  for  their  joint  liyes 
>t  a  yeariy  rent  of  40«.,  which  being  unable  to  pay  the  lessor  took  possession  of 
it  and  the  lease  was  destroyed,  but  the  pauper's  furniture  and  his  former  lodger 
continued  in  Uie  cottage :— Held,  that  the  life  interest  neyer  haying  been  legally 
pat  an  end  to,  and  the  wife  neyer  oonaenting,  they  continued  irremoyable,  and  he 
obtained  a  settlement,  although  he  had  actually  become  chargeable.  (Rex  y. 
Inhaiitimie  of  Matlock,  E.  T.  1834,  K.  B.,  1  Ad.  &  E.  124). 

The  holding  oyer  for  twenty  yeara  by  leasee  for  years  determinable  on  liyes  at 
a  nominal  rent,  who,  at  the  commencement  of  such  holding  oyer,  falsely  asserts 
that  one  of  the  oestuis  que  yies  is  aliye,  but  omits  to  pay  the  reaerred  rent,  ia  not 
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3.  0/the  Value  f. 
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an  adverse  possefision  barring  the  entry  or  ejectment  of  the  revernoner,  and  al- 
though the  reversioner  has  notice  of  the  cesser  of  the  term,  and  grants  afresh 
lease  to  another  person,  who  neglects  to  enter  for  more  than  twenty  years.  {Rex 
▼.  InhabiianttqfAxbridge,  H.  T.  1835,  K.  B.,  4  N.  &  M.  477 ;  S.  C.  2  Ad. 8tB. 
108).     Where  land  is  taken  by  encroachment  and  inclosed,  the  occasional  throw- 
ing down  of  the  inclosnres  will  not  alter  the  character  of  the  possession,  so  as  to 
render  it  no  longer  adverse,  if  in  all  other  respects  the  possession  be  adverse.  (Res 
▼.  InhabitanU  of  Woobum,  E.  T.  1830,  K.  B.,  10  B.  &  C.  846).    W.  B.,  about 
fifty  years  before,  went,  on  the  invitation  of  W.P.,  whose  daughter  he  had  married, 
to  live  in  the  house  of  W.  P.    The  house  was  held  by  W.  P.  for  a  term  deter- 
minable upon  lives.     W.  P.,  thirty-eight  years  before,  died  intestate,  leaving  a 
widow,  several  sons,  and  a  daughter,  the  wife  of  W.  B.     No  letters  of  adminis- 
tration  to  W.  P.  were  ever  taken  out ;  but  W.  B.  continued  in  possession  of  a 
part  of  the  premises  which  he  had  in  the  lifetime  of  W.  P.  parted  off,  the  sons 
taking  possession  of  the  other  premises,  and  he  and  the  sons  paid  the  rent  in 
shares,  but  not  bearing  the  same  proportion  to  their  share  of  the  &ther*i 
property,  in  case  there  had  been  a  legal  distribution.     One  of  the  sons  afterwards 
went  away,  and  W.  P.  took  possession  of  his  portion,  and  paid  his  share  of  the 
rent : — Held,  first,  that  this  possession  was  not  adverse ;  secondly,  that  no  grant 
to  W.  B.  could  be  presumed,  as  there  had  been  no  letters  of  administration,  and 
there  was  no  person  who  could  legally  make  a  grant ;  consequently  W.  B.  gained 
no  settlement  by  estate.  {Rex  v.  InhabitantM  q/'  Okrford,  Piixptane,  T.  T.  1S30, 
K.  B.,  1  B.  &  Ad.  254).    Where  the  pauper's  fatLer,  having  purchased  a  cot- 
tage for  49/.,  by  a  verbal  agreement  widi  his  son,  the  pauper,  in  consideratioa  of 
24/.  which  the  father  owed  him,  was  put  into  possession,  and  recaved  the  rent 
for  three  years,  when,  by  indentures  between  the  pauper,  his  father,  and  a  par- 
chaser,  reciting  that  the  father,  in  consideration  of  love  and  affection,  and  of  the 
debt  owing  to  his  son,  had,  by  parol,  and  without  any  conTeyanoe,  put  hin  into 
possession,  and  that  the  son  having  contracted  to  sell  the  same,  and  by  his  direc- 
tion, &c.,  the  father  had  agreed  to  convey,  &c.,  the  pauper  and  his  fatiier  entered 
into  the  usual  covenants  to  the  purchaser : — Held,  that  there  never  having  been 
any  conveyance  to  the  son,  the  pauper  had  only  an  equitable  interest,  which 
could  not  be  grounded  on  natural  love,  and  that  the  interest,  if  he  had  any,  rested 
only  on  the  pecuniary  consideration,  which  was  less  than  30/.  {Rex  v.  Inktbit- 
anis  o/PenaaXf  M.  T.  1832,  K.  B.,  3  B.  &  Ad.  815). 

*  A  surrender  to  the  lord  of  an  old  lease  by  one  member  of  a  family,  and  the 
taking  of  a  new  lease  by  another  member,  at  a  nominal  fine  to  the  lord,  is  not  a 
purchase  within  the  9  Geo.  1,  c.  7,  although  the  property  be  under  the  valoe  of 
30/.  {Rex  V.  Inhabiianta  qf  Lydlinch,  M.  T.  1832,  K.  B.,  1  N.  &  M.  53 ;  S.  C. 
4  B.  &  Ad.  150). 

t  A.,  being  seised  in  fee  of  a  close  of  land,  gave  a  small  piece  by  parol  to  B., 
who  built  a  cottage  on  it,  and  resided  in  it  fifteen  yean,  when  A.  told  him  he  had 
sold  the  land  to  C.,  and  asked  B.  to  give  him  possession,  and  to  sell  him  his  fight; 

A.  agreed  to  give  3/.  for  giving  possession,  and  that  B.  should  take  the  matenals; 

B.  pulled  down  the  cottage,  and  carried  away  the  materials,  and  delivered  posaes- 
sion  to  C. : — Held,  that  B.  did  not  gain  any  settlement  by  residing  in  the  hooae. 
(Rex  ▼.  Inhabitantt  of  Chew,  E.  T.  1833,  K.  B.,  10  B.  &  C.  747).  Bat  a  ma 
by  marrying  a  woman  who  is  a  yearly  tenant  of  premises  under  the  annual  valae 
of  10/.,  held  to  gain  a  settlement.  {Rex  v.  Inhabitants  qf  Ym^sepdMUf^ 
T.  T.  1827,  K.  B.,  7  B.  &  C.  233 ;  S.  C.  1  M.  &  Ry.  16). 

X  Where  the  pauper's  father,  after  the  death  of  T.  W.,  thirty.aeren  years  before, 
whose  daughter  he  had  married,  continued  to  live  in  the  honse  held  by  his  fiithtf* 
in-law  on  lease  determinable  on  lives,  but  no  letters  of  administrmtion  had  r^ 
been  taken  out,  and  T.  W.  had  left  a  widow  and  son  besides  the  pauper's  nio- 
ther : — Held,  that  the  court  of  quarter  sessions  not  having  drawn  the  presomp' 
tion  that  administration  had  been  granted,  and  the  fiacts  tending  agunst  it.  ^ 
Court  could  not  infer  it,  so  as  to  establish  a  settlement  by  such  occnpation.  (i^ 
▼.  Inhabitants  of  Carford  Magna,  E.  T.  1817,  K.  B.,  6  M.  &  Selw.  355).  ^Wbere 
an  estate  was  devised  to  a  child  at  the  age  of  sixteen,  living  with  her  lather,  asd 


SETTLEMENT,  &c.— %  ^ermng  an  Office.  899 

5.  Jg  to  Husband  and  Wife's  Interest*. 
6.  Evidence  off. 

(A)  By   8ERVINO    AN   OFFICE  %> 

he  vent  with  her  to  reside  thereon :— Held,  that  not  being  guardian  in  iocage» 
bat  merely  a  natural  guardian,  and  as  such  having  no  interest  in  the  land,  he  ac- 
quired no  settlement  in  respect  of  such  residence  on  the  estate.  {Rex  ▼.  Inhabit' 
ntt  of  Sharnngton,  M.T.  1832,  K.  B.,  3  B.  &  Ad.  714). 

*A  matrimonial  right  in  respect  of  the' wife's  husband's  interest  is  sufficient. 
[Roe  T.  InhabitttHts  of  Brington,  H.  T.  1828,  K.  B.,  7  B.  &  C.  546;  S.C. 
1 M.  &  Ry.  431).  And  where  the  wife  having,  before  marriage,  an  interest  as 
jwrly  tenant: — Held,  that  the  husband,  acquiring  that  interest  by  operation  of  law, 
by  forty  days  residing  thereon,  acquired  a  settlement,  although  the  rent  was  less 
^n  10/.  per  annum.  (Rex  v.  Cerney,  T.  T.  1832,  K.  B.,  3  B.  «6  Ad.  463J. 
Bat,  where  a  woman,  being  yearly  tenant  at  50t.  a  year,  marries,  her  husband, 
by  forty  days'  residence  on  the  premises,  gains  a  settlement  by  estate.  Bat, 
where  a  man,  being  yearly  tenant,  dies,  and  his  wife  occu[Mes,  and  pays  rent  as 
one  of  the  next  of  kin,  but  without  taking  out  letters  of  administration,  the  wife 
neither  gains  a  settlement  herself,  nor  is  a  settkment  gained  by  a  second  husband 
by  reason  of  his  marriage  with  her  ducing  such  occupation,  and  of  forty  days' 
n«dence.  {Rex  v.  Inhabitanti  of  Barnard  Castle,  M.  T.  1834,  K.  B.,  4  N.  & 
M.  128). 

t  Where,  the  father  of  the  pauper's  wife  being  seised  in  fee,  and  having  several 

raildren,  it  was  agreed  among  them,  in  his  lifetime,  that  a  part  of  the  land  should 

be  allotted  to  each,  which  was  afterwards  staked  out ;  the  pauper  built  a  cottage 

on  bis  wife's  part,  and  after  residing  thereon  seventeen  years  sold  it  for  60/. ; 

m  answer  to  this  case,  and  in  order  to  shew  that  the  pauper  acquired  his  part  by 

P^*r<^»se,  for  a  less  consideration  than  30/.,  a  deed  was  put  in  between  the  pauper 

uul  the  wife's  eldest  brother,  reciting  an  agreement  to  purchase  it  of  the  latter 

for  two  years: — Held,  that  evidence  was  admissible  to  shew  that  no  consideration 

vas  ever  paid,  and  that  the  object  of  the  deed  was  merely  voluntary,  to  confirm 

the  pauper's  title,  and  was  not  a  porehase  for  a  pecuniary  consideration.  {Rex  ▼. 

InkaHtante  of  CAeadie,  M.  T.  1832,  K.  B.,  3  B.  &  A.  833).     But,  where  the 

pmper's  father  had  purehased  a  freehold,  situate  in  the  parish  of  B.,  and  resided 

a  sofficient  time,  the  conveyance  set  out  the  premises  with  abuttals,  but  described 

It  aa  in  the  parish  of  S.:— Held,  that  it  was  competent  to  the  respondents,  being 

no  parties  to  the  deed,  to  shew  by  parol  evidence  that  no  part  of  the  premises 

was  within  the  parish  of  S.  {Rex  v.  Inhabitants  of  Wiekham^  H.T.  1835,  K.  B.» 

<N.&M.  406). 

I  By  4  &  5  Will.  4,  c.  76,  s.  64,  it  is  enacted,  '*  That  from  and  after  the  pass- 
ing of  this  act  no  settlement  shall  be  gained  by  serving  an  office." 

The  appointment  must  have  been  a  valid  one.  {Rex  v.  hihabitante  of  Ham^ 
bledon,  T.  T.    1825.  K.  B.,  4  B.  &  C.  459;  S.  C.  6  D.  &  R.  554).     And 
under  the  3  &  4  WiU.  ic  M.,  e.   11,  the  person  must  be  legally  placed  in 
the  office  accordmg  to  the  9  &  10  Will.  3,  c.  11,  (although  he  be  not  re- 
ading in  the  pariah  under  a  certificate),  the  two  statutes  being  considered 
»  in  pari  materi&.    {Rex  ▼.  Inhabitante  of  Cwfe,  T.  T.  1830,  K.  B.,  1  B. 
&  Ad.  211).     And  there  must  be  a  residence  in  a  parish  to  which  the  duty 
of  the  office  refers.  {Rex  v.  Woodbridge,  E.  T.  1833,  K.  B.,  1  N.  &  M.  457). 
Whether  the  office  of  pinder  is  a  public  annual  office  for  the  purpose  of  settlement, 
^qncre.  Where  a  person  served  such  an  office  by  desire  of  persons  in  the  parish, 
(in  which  there  had  been  no  such  office  before),  and  by  their  desire  was  sworn  in 
before  a  jostioe : — Hrid,  that  this  was  not  a  sufficient  appointment  to  the  office 
for  the  purpose  of  settlement.  {Rex  v.  Inhabitante  of  Clixby,  M.  T.  1832,  K.  B., 
1  N.  &  M.  118;  S.  C.  4  B.  &  Ad.  153).     So,  where  a  person  performed  the 
duties  of  the  office  of  parish  clerk,  and  received  a  yearly  salary  for  several  years, 
not  having  been  chosen  to  the  office  by  the  vicar,  nor  appointed  in  any  manner 
whatever : — Held,  that  he  had  not  executed  the  office  according  to  the  3  Will.  & 
M.,  so  as  to  gain  a  settlement.    {Rex  v.  Inhabitante  of  Stoguraey,  H.  T.  1831, 
K.  B.,  1  B.  &  Ad.  795).     So,  no  settlement  is  geuned  by  the  execution  of  an 
office  (e.  g.  that  of  pinder)  for  a  town  to  which  the  party  is  appointed  at  a  court 
iield  within  and  for  a  manor,  which  manor  does  not  extend  over  the  whole 
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The  certificate 
cannot  be  re- 
trospective. 


A  certificate 
signed  by  an 
overseer  de 
facto  is  suffi- 
cient. 


(t)  By  certificate. 

Rex  V,  Inhabitants  of  Queenborough,  E.  T.  1831.  K.  B. 

2B.^Ad.2\9. 

The  son  of  a  certificated  person  was  bound  apprentice,  and  served 
a  considerable  time  in  the  certified  parish,  after  which  he  was  re- 
moved by  an  order  to  the  certifying  parish,  who  received  him  for 
some  time,  and  he  then  returned  to  his  master,  and  served  out  his 
time,  residing  more  than  forty  days  under  the  indenture  subse- 
quently to  such  return. 

The  Court  held,  that,  as  the  original  binding  was  not  valid  for  the 
purpose  of  conferring  a  settlement  in  the  certificated  parish,  no  sub- 
sequent act  of  the  certifying  parish  could  have  the  retrospective  effect 
of  making  it  available.  _ 

Rex  v.  Inhabitants  of  Whitchurch,  M.  T.   1827.  K.  B. 
7  B.^C.  573;  S.  C.\M.^  By,  472. 

A  certificate,  dated  7th  September,  1758,  and  acted  upon 
ever  since,  appeared  to  be  in  the  names  of  two  churchwardens  and 
two  overseers,  but  was  executed  only  by  one  of  the  former  and  the 
two  churchwardens;  and  it  appeared  also  by  the  visitation  books 
that  the  former,  although  nominated  at  Easter,  was  not  sworo  in 
until  the  15th  September  following. 

The  Court  held,  that,  after  so  great  a  lapse  of  time,  and  to  avoid 
the  conclusion  of  fraud,  as  well  as  upon  grounds  of  public  policy, 
they  might  presume  the  officer  to  have  been  sworn  in  at  Easter, 
although  not  then  recorded,  and  to  have  been  again  required  to 
take  the  oath  at  the  time  stated  in  the  book. 


town,  and  there  being  no  special  custom  warranting  snch  appointment.  {JUx 
V.  InhahUmis  fif  St.  Mmry,  Newmarket,  E.  T.  1835,  K.  B.,  4  N.  &  M.  693\ 
And  where,  under  a  local  act  (Cheshire  Constabulary  Act,  10  Geo.  4,  c.  97),  tke 
duration  of  the  oflSce  of  an  asaistant  petty  constable  for  certain  districts  was  in 
the  discretion  of  the  justices  who  appointed  the  pauper,  without  specifying  for 
what  time  he  was  appointed  :~Held,  that  the  office  not  being  in  its  nature 
annual,  no  settlement  was  gained  by  serving  it.  (JUs  v.  Inkabitanit  ofMUdlt- 
wich,  E.  T.  1835,  K.  B.,  4  N.  &  M.  682).  So,  an  organist  appointed  daring 
the  pleasure  of  the  vestry  has  not  a  public  annual  office,  conferring  a  setticneDC 
under  3  WiU.  3,c.  ll,s.  6.  {Rex^.InhabitanUqfSL  Oeoroe't,  Hanocer-Mouart, 
M.  T.  1833,  K.  B.,  2  N.  &  M-  505  ;  S.  C.  5  B.  &  Ad.  571).  But  the  office  of 
clerk  and  aezton  of  a  chapel  in  an  extra-parochial  Till  gives  a  settlemeat  m  the 
parish.  {Rex  v.  Inhabitants  qf  Amlweh,  M.  T.  1825,  K.  B.,  4  B.  &  C.  757; 
S.  C.  6  D.  &  R.  624).  And  where,  in  the  year  1811,  the  office  of  paiiah  derk 
and  sexton  of  B.  becoming  vacant,  the  rector  sent  for  the  pauper  on  a  Sundiy, 
and  requested  him  to  perform  the  duty  of  clerk  for  that  day,  the  pauper  did  w, 
and  the  rector,  on  coming  out  of  the  desk,  told  the  pauper,  «•  I  shall  appoint 
you  my  regular  derk  and  sexton,  and  to  follow  me  in  the  marriages  and  funerals;" 
the  pauper  upon  that,  without  anything  further  being  said  or  done,  entered  upoo 
the  execution  of  the  duties  of  the  offices,  and  continued  to  perform  them  until 
1833 :— Held,  a  sufficient  and  valid  appointment  to  the  office,  and  that  by  such 
KrJS®,'!'5,P;?P*'^  8«ln«i  a  settlement  in  B.  (Rex  v.  InkabHamit  o/Boddme, 
M.  T.  1836,  K.  B„  1  N.  &  P.  166).  So,  the  office  of  town-crier  and  bdl-Mi 
IS  a  public  annual  office  within  the  3  WiU.  &  M.,  c.  11,  s.  6,  by  the  exeentiooof 
which  a  settlement  may  be  gained ;  and  if  the  town  comprisea  several  parishes, 
the  settlement  will  be  gained  in  that  parish  in  which  such  officer  has  lastrendcd 
forg  days.  (Rw  v.  InkabUants  qf  St.  Peter' $,  Hertford,  E.  T.  1830,  K-  B., 
lU  IS.  oc  C/«  o32). 
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Sex  9.  Inhabitants  of  Upton  Gray,  E.  T.  1830.  K.  B.     10  B. 

^  C.  807. 

A  CERTIFICATE,  ncErlj  eight  years  old,  appeared  to  have  been  A  pariah  oerti- 

signed,  not  by  a  majority  of  the  parish  officers  for  the  time  being,  JjJ^'  ^**?\w. 

and  the  sessions  held  it  to  be  void.  .wd'b^all 

The  Court  would  not  support  the  certificate  by  presuming  a  sup*  the  church- 
posed  state  of  facts  which  were  put  in  in  support  of  the  certificate^  wardens,  to 
but  the  existence  of  which  facts  was  highly  improbable,  and  was  re-  ""^^  ^*  ^^' 
pngnant  to  the  other  established  facts  in  the  case.  ^' 


Rex  9.  Inhabitants  of  Austrsy,  E.  T.  1817.  K.  B.    6  M*  ^ 

Selw.  319. 

A  CERTIFICATE  duly  attested  and  allowed  by  justices,  purported  A  seal  most  be 
to  be  under  the  hands  and  seals  of  two  churchwardens  and  one  over-  affiled  to  each 
seer,  but  one  seal  only  was  placed  opposite  the  names  of  the  two  ^^^^'^^' 
former,  styled  churchwardens. 

The  Ck)urt  held  this  insufficient  within  the  8  &  9  Will.  3,  c.  30,  it 
being  the  execution  of  a  power  binding  others  than  the  parties  to  the 
instrument. 

See  Hawkins  v.  Kemp,  3  East,  440,  and  Thairje  v.  Thaire,  Palm. 
109,  112.  

Rex  v.  Inhabitants  of  Slaithwaite,  M.  T.  1833.  K.  B.    2  N, 

^  M.  347. 

A  certificate,  fifty-nine  years  old,  was  produced  in  an  imper-  A  certificate, 

feet  state,  and  no  allowance  of  justices  appeared.  fifty-nine  yean 

The  Court  held,  that,  as  a  question  of  fact,  the  sessions  were  war-  0"t«  evidence, 
ranted  in  deciding  that  the  document  was  originally  perfect. 


Rex  v.  Inhabitants  of  Rustington,  E.  T.  1817.  K.  B.     6  3f. 

f  Selw.  396. 

A  pauper,  whilst  residing  in  N.,  under  a  certificate  from  R.,  was  The  setilement 
bound  apprentice  in  N.,  but  during  the  term  slept  occasionally  in  a  ""f*""  "*  ^* 
third  parish  for  more  than  forty  nights  in  the  whole,  but  slept  the  Jl^h."*^ 
last  night  in  N.,  where  his  master  resided. 

The  Court  held,  that  as,  but  for  the  certificate,  he  would  have 
been  settled  in  N.,  the  certificate  could  not  affect  the  right  of  such 
third  pariah,  but  that  the  settlement  remained  in  the  certifying 
parish.  ..«__ 

Rex  9.  Earl  Shilton,  M.  T.  1825.  K.  B.     6  D.  ^  R.  184. 

A  CERTIFICATE  purported  on  the  face  of  it  to  be  made  by  the  On  a  question 
major  part  of  **  the  churchwarden  and  overseer,"  and  being  a  printed  ^  ^^  decided 
form,  the  letter  s  had  been  struck  out  through  the  entire  instrument,  ^^  Kin^T^"* 
and  evidence  was  offered  by  the  appellants  to  show  that  only  one  over-  Bench  will  not 
seer  had  ever  been  appointed,  which  was  rebutted  by  two  instances  interfere, 
in  which  two  appeared  to  have  been  appointed,  but  one  only  acted. 

The  Court,  considering  it  as  a  question  altogether  of  fact,  and 
peculiarly  for  the  sessions  to  decide,  although  they  might  have  come 
to  a  difTerent  conclusion,  confirmed  the  order,  disapproving  of  the 
practice  of  sending  up  questions  of  fact  for  the  opinion  of  the  Court, 

VOL.  V.  DO 
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(J)   As  TO  LUNATICS. 

Reg.  v.  Inhabitants  of  Darton,  E.  T.  1840.   Q.  B.    3  P.  ^ 

B.  483. 

ThejuaticM  A  LUNATIC  pauper,  found  in  W.,  was  removed  to  the  county 

th^*"^*!!™*^™**   ■^y^'*™'  ^^^  two  justices  by  an  order  reciting,  that,  upon  inquiry,  they 
inquire  Into  ^d  *<Jj*i<^gcd  the  settlement  to  have  been  in  D.,  and  did  thereby  order 
take  evidence     the  said  parish  to  pay  to  the  parish  of  W.  a  certain  sum  expended 
of  the  settle-      in  the  removal  and  care  of  the  said  pauper — ' 
^^^'  The  Court  held,  that  such  order  was  bad  for  not  shewing  that  the 

parties  making  the  order  had  inquired  into  and  taken  the  evidence 

as  to  the  settlement. 


II.  RELATIVE  TO  THE  REMOVAL  OF*. 

(a)  In  general. 

Rex  v.  Inhabitants  of  Mile  End  Old  Town,  M.  T.  1835. 

K.  B.    5i\r.  f  M.  581. 

The  4  &  5  The  Court  held,  that  the  stat.  4  &  5  Will.  4,  c.  7^,  s.  56,  did 

>yill.  4  exclu-     jjQj  apply  to  relief  eiven  to  children  of  Scotch  or  Irish  parents,  but 

sively  applies        «      .  '^*  '.i  ".  .■■  •^^-i 

to  EngliBh  iwu-  ^^^  ^^  ^'^^^  respect  to  them  remams  the  same  as  it  was  before  the 
pen.  passing  of  that  act.  »«___ 

Rex  ».  Walthamstow,  H.  T.  1837.  K.  B.     \  N.  ^  P.  460. 

m  4  &  5  The  4  &  5  Will.  4,  c.  76,  s.  57,  rendering  the  husband  liable  to 

k^  theleule-  ^^^'^^'^  ^^®  children  of  the  wife  by  a  former  marriage,  and  dircct- 
ment  of  chii-      ^^^  ^^^  ^^^7  shall  be  deemed  part  of  his  family — 
dren  by  a  for-        The  Court  held,  not  to  change  the  settlement  of  such  children,  or 
mer  marriaget.  giye  justices  power  to  remove  them  to  the  husband's  parish. 


Reg.  v.  Inhabitants  of  Stafford,  T.  T.  1839.  Q.  B.     1  P.  f* 

D.  414;  S.  C.  10  Ad.  ^  E.  417. 

Under  4  &  5  The  children  of  a  former  marriage,  not  within  the  ag;e  of  nurture, 

Will.  4,  if  the  were  left  chargeable  to  the  parish  in  which  they  were  residing  by  the 

scondi^tL*^"  8*«P^ather,  who  had  absconded. 

children  are  ^^®  Court  held  them  to  be  removable  to  the  place  of  settlemeot 

chargeable  on  of  their  own  father,  notwithstanding  the  obligation  of  the  stepfather 

the  parish  of  to  maintain  them  until  the  age  of  sixteen,  under  4  &  5  Will.  4,  c 

their  own  fa-  jq,  8.  57. 


ther|. 


*  See  the  3  &  4  Will.  4,  c.  40,  continued  by  7  Will.  4,  c.  10. 

t  By  4  &  5  Will.  4,  c.  76,  s.  69,  bo  much  of  any  act  or  acts  of  P^u^iameot  ai 
renders  an  nnmarried  woman  with  child  liable  aa  aach  to  be  remored,  wm  tran 
and  after  the  14th  Aognst,  1834,  to  be  deemed  repealed. 

X  Two  jiutioes  removed  S.  S.,  wife  of  O.  S.,  a  priaoner  in  her  Majesty's  gaol 
in  Bristol,  and  her  five  children,  from  the  parish  of  Bedminster  to  the  parish  of 
Stogumber.  The  husband  was  in  gaol  for  a  term  of  100  days,  in  execution  for 
debt  under  the  local  court  of  requests  act,  which  gaol  was  situate  in  the  paridk  of 
B.,  where  he  had  resided  previously,  and  where  he  kept  a  house  in  which  his 
wife  and  family  lived  at  the  time  of  the  order  of  removal  i — Held,  that  tiie 
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Rex  p.  Inhabitants  of  St.  Pancras^  M.  T.  1837.  K.  B.     7  Ad. 

^  E.  750. 

The  Foundling  Hospital  not  being  extra-parochial,  and  the  objects 
received  there  being  with  the  approval  of,  and  under  certain  regula-   ^  Famidling 
tions  by,  the  directors,  where  a  child  had  been  left  at  the  gate,  though    f^^^g  a  child 
aflerwards  taken  care  of,  on  the  refusal  by  the  parish  to  take  it  into    left  at  the  door 
the  poorhouse—  does  not  relieve 

The  Court  held,  that  the  child  had  not  been  so  received  by  the   ^^  P*™*»- 
Hospital  as  to  relieve  the  parish  from  the  burden  of  providing  for  it 
as  casual  poor. 


(b)    Of  THE  ORDER  OF. 

1 .  0/  the  JuaticeB, 

Rbz  v.  Inhabitants  of  Great  Yarmouth,  £.  T.  1827.  K.  B. 

^B.^C.  646. 

An  order  of  removal  was  signed  by  two  justices,  one  of  whom,  at 

the  iime,  was  churchwarden  of  the  removing  parish.  A.  justice  can- 

Per  Bayley,  J.— I  think  it  is  a  fatal  objection  to  this  order,  that  ''^^^Jt  and""" 

the  person  who  was  the  complainant  should  hear  and  adjudicate  \^^  ^f  the  jus- 

upon  the  complaint.  tices  hearing 

___________^  the  complaint*. 


2.  To  whom  addrewed. 

Rex  o.  Inhabitants  of  Cartmel,  H.  T.   1835.    K.  B.     4  N. 

^  M.  357. 

A  PARISH  was  divided  into  seven  townships,  each  respectively 

having  oyerseers,  and  maintaining  its  own  poor;  but  the  parish  at  Where  a  dis- 

trict  haa  separ* 

« 

of  remoral  was  bad,  as  not  shewing  any  circumstances  which  warranted  the  separ- 
ation of  the  wife  and  her  children  from  her  husband.  {Reg.  ▼.  Inhabitanti 
^  Stoffumber,  H.  T.  1833,  Q.  B.,  1  N.  &  P.  409).  Before  4  &  5  WiU.  4,  if 
tiie  husband,  an  Irishman,  absconded,  his  wife  and  children  might  be  removed  to 
the  wife's  maiden  settlement.  (Rex  v.  InhabitanU  of  Coitinghamf  M.  T.  1827, 
K.  B.,  7  B.  &  C.  615 ;  S.  C,  1 M.  &  Ry.  439).  But  where,  upon  an  appeal  against 
the  onler  of  removal  of  the  wife,  it  appeared  upon  the  respondents'  evidence  that 
the  husband  bad  a  settlement  in  some  parish  in  I.  (there  being  several),  but  which 
was  not  known : — Held,  that  the  removal  to  the  wife's  place  of  maiden  settlement 
eonld  not  be  supported  {Rex  v.  InhaHtante  qfSt.  Mary,  Beverley,  T.  T.  1830, 
K.  B.,  1  B,  &  Ad.  201). 

*  On  motion  to  quash  an  order  of  removal,  the  Court  will  not  presume  a  fact 
not  stated  in  the  order,  which  would  have  the  effect  of  vitiating  the  order,  as 
that  the  husband,  a  Scotchman,  lunatic,  was  residing  in  the  removing  parish ; 
or  that  the  parties  removed,  the  wife  and  children,  were  not,  at  the  time  of  the 
removal,  residing  therein,  although  not  stated.  {Rex  v.  Inhabitants  of  Stockton, 
M.  T.  1 833 ,  K.  B. ,  2  N.  &  M.  353;.  The  chargeability  of  a  pauper  must  appear  upon 
the  copy  of  the  examination  on  which  the  order  of  removal  was  made,  otherwise 
the  respondents  cannot  be  heard  in  sapport  of  the  order.  {Black  v.  Inhabitanti 
of  CkUterion,  E.  T.  1839,  Q.  B.,  2  P.  &  D.  475).  Where  an  order  of  removal 
had  been  made  upon  the  examination  (regular  on  the  face  of  it)  of  T.  B.,  which 
WIS  transmitted  according  to  stat.  4  &  5  Will.  4,  c.  76,  s.  79,  and  on  appeal  the 
appeUanta  offered  to  prove  that  T.  B.,  when  examined,  was  a  convicted  felon: 
—  Held,  that  such  evidence  was  irrelevant,  if  offered  as  impeaching  the  examin- 
ation.  {Rejc  T.  hihabitanie  o/Altemnn,  H.  T.  1841,  K.  B.,  10  Ad.  8i  E.  699). 
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ate  offioen ,  l^rge  bad  do  oTeraeen,  and  made  no  rale  for  the  mamteiiance  of 
tlie  order  of  re-  the  poor.  A  portion  of  the  parish  in  which  the  pauper  gained  a 
^^°J^^J^^       settlement  was  part  of  a  marsh  which  had  been  derelict  by  the  sea, 

and  no  evidence  was  giren  to  shew  of  what  particular  township  it 
formed  a  part,  or  whether  it  did  form  a  part  of  any  township. 

The  Court  held,  that  the  order  npon  the  parish  at  large,  which 
had  no  OTcrseers,  could  not  be  supported. 


3.  Service  of*. 


TheieatioiiB 
may  amend  an 
error  in  form  f. 


4.  Amendment  ofy  and  Effect  of  Fraud. 

Rez  v.  Amlwch,  M.T.  1826.  K.B.     4  B.  ^  C.  757. 

An  order  of  removal  was  directed  to  the  churchwardens  and  oTer- 
seers  of  the  parish  of  L.,  which,  in  fact,  was  only  a  rill,  and,  upon 
an  appeal,  the  objection  of  misdescription  was  taken. 

The  Court  held,  that  an  amendment  in  the  direction  of  the  order 
in  that  particular,  by  the  sessions,  was  in  a  mere  matter  of  form, 
which,  under  5  Geo,  2,  c.  119,  s.  1,  they  had  power  to  make. 


5.  Effect  of  and  who  entitled  to  Custody  of, 

Rbz  v.  Inhabitants  of  Oldbury,  M.  T.  1835.  K.  B.     5  N,  ^ 

M.  547. 

An  order  iinap.       A  PAUPER  was  removed  by  an  order  unappealed  agaiust  firom  A.  to 

--    ~    -     -  '-  f  two  townships,  C.  and 

their  own  poor;  and  of 


An  unicr  uub|I-  .a.  ITAUflSK  WHS  mUUVCU  UJ  Wl  VTUST  UUappC  _ 

pealed  agunst     ^  parish,  B.,  in  the  county  of  S.,  consisting  of  two  townships,  C.  and 
co"c  QsiYe4,   jy^^  j^  ^g  county  of  S.,  jointly  maintaining  t 


*  A  suspended  order  should  be  served  withm  a  reasonable  thne,  under  the  49 
Geo.  1,  c.  124.  (Rex  ▼.  Lampeter,  M.  T.  1824,  K.  B.,  3  B.  &  C.  4&4  ;  S.  C. 
5  D.  &  R.  310).  \Vhere  an  order  was  made  on  the  21st  May,  1825,  hat  sospended, 
and  no  notice  served  until  the  12th  August,  1826,  and  not  executed  until  24di 
January,  1831,  when  an  order  for  executing  it,  and  payment  of  80/.  maintenance, 
was  made  and  served  on  15th  February  following : — Held,  that  the  original  order 
was  not  void,  but  only  voidable  in  consequence  Of  the  neglect  in  serving  it ;  and 
that  it  was  the  duty  of  the  appellant  parish  to  have  appealed  against  it  at  the 
next  practicable  sessions  after  notice  of  it  served.  {RexY.  Prnkridfitf  T.  T.  1832, 
K.  B.,  3  B.  &  Ad.  538). 

f  The  parish  of  B.  consisted  of  several  townships,  one  being  called  the  town- 
ahip  of  B.,  but  there  were  no  separate  overseers,  and  an  orderof  removal  vraa  ad- 
dreued  to  the  overseers  of  the  township  of  B. :— Held,  that  the  sesdoDS  might 
amend  it,  by  directing  it  to  the  overseers  of  the  parish  of  B.  (Rex  t.  JmkM- 
ianiM  of  Bingley,  T.  T.  1833,  K.  B.,  2  N.  &  M.  103).  But  an  order  of  removal 
cannot  be  amended  in  substance,  as,  by  substituting  the  A .  township  for  a  jMoish. 
{Rex  T.  Inhabitante  of  BUhop  Wearmouih,  H.  T.  1834,  K.  B.,3N.  &  M.  77). 

t  If  an  unmarried  pregnant  woman  be  removed  out  of  a  parish,  bj  or  at  ^ 
hutance  of  its  officers,  to  prevent  her  being  there  delivered,  the  child,  when  bora, 
shall  be  deemed  to  have  been  bom  in  that  parish.  But  not  if  the  frandulnt 
removal  has  been  effected  without  the  privity  of  the  parish  officers.  {Hex  t.  Mmi" 
iertey,  M.  T.  1832,  K.  B.,  1  N.  &  M.  49 ;  S.  C.  4  B.  &  Ad.  211). 

The  parish  on  which  the  order  of  removal  was  made  is  entitled  to  tiae  leg^ 
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a  third  township,  in  the  comity  of  W.,  maintaining  its  poor  separ- 
ately. 

^Aie  Conrt  held^  that,  there  being  no  appeal,  the  order  would  be 
ooDclnaiye  on  that  part  of  the  parish  of  B.,  in  the  county  of  S.;  and 
they  having  afterwards  been  directed  by  mandamus  to  maintain  their 
poor  separately,  and  the  pauper  having  been  subsequently  removed 
to  the  township  of  C,  that  the  latter  township  was  not  concluded  by 
the  former  order. 


6.  Quaskinff, 


Bex  p.  Inhabttants  of  Wick,  St.  Lawrence,  T.  T.  1835.  K.  B. 
2N.^M.  289;  S.  C.  5  JJ.  ^  Ad.  526. 

A  FORMER  order  of  removal  was  quashed,  on  the  ground  of  the  Another  order 
panper  being  at  the  time  irremovable.  ""■y  ^  ™»^« 

The  Court  held,  that  it  was  conclusive  only  with  reference  to  the  ^^  oSaiSl* 
then  state  of  things,  and  that,  upon  an  appeal  between  the  same 
parishes  against  a  subsequent  order  of  removal,  the  sessions  pro- 
perly received  evidence  of  the  grounds  of  the  former  decision. 


See  3  $•  4  Will.  4,  e.  22. 


I.  RELATIVE  TO  THE  COMMISSIONERS,  p.  405. 
II.  RELATIVE  TO  THE  RATES,  p.  406. 

III.  RELATIVE  TO  THE  NOTICE  OF  ACTION,  p.  407. 

IV.  RELATIVE  TO  THE  PLEADINGS,  p.  407. 

V.  RELATIVE  TO  THE  JURY,  p..  408. 


doemncnto.  {Reg.  v.  Inkabiiants  qf  Outwett,  H.  T.  1839,  Q.  B.,  1  P.  &  D.  610; 
S.  C.  9  A.  &  £.  836).  The  exunination  on  which  an  order  of  remoTsl  was 
made  stated  that  the  father's  panper  gained  a  settlement  in  M.  by  renting  and 
occupying  a  house  of  one  J.  r.  in  M.,  of  the  yearly  rent  of  10/.;  the  grounds 
of  appeal  stated,  that  the  order,  examination,  and  notice  of  chargeability,  were 
bad  npon  the  £acts  thereof : — Held,  that  the  appellants  might  shew,  under  their 
grounds  of  appeal,  that  the  examination  was  defectiTe,  in  not  stating  for  how  long, 
or  when  the  renting  was.  (Reg,  y.  InhabiianU  ofMiddMon  in  TeeedaU,  E.  T. 
1840,  Q.  B.,  3  P.  &  D.  473  ;  S.  C.  10  A.  &  E.  688). 

*  Where  an  order  of  removal  is  appealed  against,  and  is  qnashed  generally  by 
the  sessioos,  the  appellant,  on  the  trial  of  another  appeal,  may  shew,  by  CTi- 
denoe,  the  distinct  ground  upon  which  the  former  order  was  quashed.  {ReJi  r. 
InJMUamU  (^  Whedoek,  E.  T.  1826,  K.  B.,  5  B.  &  C.  51 1). 
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The  commis- 
sionen  are  not 
liable  unless 
clear  neglect 
be  shewn  *. 


I.  RELATIVE  TO  THE  COMMISSIONERS. 

Grocers'  Company  v.  Donne,  T.T.  1836.  C.P.   3Binff.N.S.Z4i 

S.  C.  3  Scott,  35  6. 

In  case  against  commissioners  of  sewers  for  injury  to  the  plain- 
tiff's premises,  bj  making  a  sewer  by  tunnelling,  which  it  was  found 
was  proper  to  be  made,  and  was  skilfully  and  properly  made;  but 
that  proceeding  with  the  work  by  open  cutting  would  have  afforded 
a  greater  chance  of  escape  from  injury — 

The  Court  held,  that  the  Court  could  not  balance  possibilities; 
and  that,  to  fix  the  commissioners,  it  should  have  been  shewn  that 
the  injury  would  not  have  happened  if  the  sewer  had  been  con- 
structed by  the  latter  mode  of  working. 


Nor  for  erect- 
ing a  groin 
which  may  have 
the  effect  of  ex- 
posing adjoin- 
ing lands  to  the 
inroads  and 
force  of  the 
seaf. 


Rex  V,  Commissioners  of  Sewers  for  Pagham,  St7SSEX,  T.  T. 

1828.  K.  B.     8B.^  C.  355. 

Commissioners  of  sewers,  acting  bond  fide  for  the  benefit  of  tbe 
levels  for  which  they  were  appointed,  erected  certain  defences  against 
the  inroads  of  the  sea,  which  caused  it  to  flow  with  greater  violence 
against  and  injure  the  adjoining  land  not  within  the  levels. 

The  Court  held,  that  they  could  not  be  compelled  to  make  com- 
pensation to  the  owner  of  the  land,  or  to  erect  new  works  for  his 
protection;  for  that  all  owners  of  land  exposed  to  the  inroads  of  the 
sea,  or  commissioners  of  sewers  acting  for  a  number  of  landowners, 
have  a  right  to  erect  such  works  as  are  necessary  for  their  own  pro- 
tection, even  although  they  may  be  prejudicial  to  others. 


II.  RELATIVE  TO  THE  RATE. 

WiNGATE  V.  Waite,  T.  T.  1840.  Ex.     6  M.  ^  W.  739. 

Commissionera        A  parish  consisted  of  two  districts,  which  had   been  assessed 
can  make  no       immemorially  towards  the   repairs  of  a  sea-wall  protecting  both 


*  Commissioners  for  the  time  being  may  sne  npon  a  bond  entered  into  bf 

sureties  for  a  collector,  although  the  commissioners  be  not  the  actual  obKgeet. 

{Smmden  v.  Taylor^  H.  T.  1829,  K.  B.,  9  B.  &  C.  35).   An  amerciameBt  od  « 

township  generally,  and  a  distress  on  one  of  the  parties  liable,  by  oommissioDcn 

of  sewers,  for  neglect  to  repair,  is  good.     Qosre,  whether  snc^  Stress  c/M 

be  sold  independently  of  3  &  4  Will.  4,  c.22.     {Ramtey  v.  NamabeU^  H.T. 

1840,  K.  B.,  3  p.  &  D.  253).     But  the  Court  will  not,  upon  an  application  tt 

dischaige  an  amerciament,  enter  into  a  dispoted  question  as  to  tbe  taliditf  cl 

the  practice  of  the  court  of  sewers.    Where  A.  was  fined  by  oommisaiooas  d 

sewers  for  refusing  to  be  re-sworn  npon  a  standing  jury,  tbe  Court  diaehaigcd  d* 

fine,  it  being  admitted,  that  it  was  not  usual  to  re-swear  the  jmy,  ezoept  uponte 

issuing  of  a  new  commission.     {Ex  parte  Taylor,  H.  T.  1829,  £x.»  3  Y.  * 

J.  91). 


t  But  a  mandamus  will  lie  to  commissioners  to  make  a  new 
an  existing  one,  to  prevent  a  nuisance.  (Rex  v.  Bristol  Dock 
1827,  K.B.»6B.«cC.  181). 


er,  or  to  alter 
,  H,T. 
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pirts,  under  one  assessment  collected  by  one  dyke-reeye,  and  ihe  rate  withoat  a 
commissioners  of  sewers,  without  any  presentment,  appointed  sepa-  presentment*. 
rate  officers,  and  made  a  rate  on  one  district  exclusiyely  for  the  re- 
pairs of  the  wall. 

Hie  Court  held,  that  the  jurisdiction  of  the  commissioners  to 
make  a  rate  being  founded  on  the  presentment  of  a  jury,  without 
which  the  rate  was  utterly  void,  the  warrant  to  levy  was  also  yoid, 
and  the  commissioners  liable  in  trespass. 


SoADY  p.  Wilson,  E.  T.  1835.  K.  B.    4  N.  ^  M.  777;  S.  C. 

3  Jd.  ^  E.  248. 

A  SPECIAL  case  found  that  the  premises  derived  no  immediate  Under  52  Geo. 

benefit  from  the  works  of  the  commissioners,  "  except  the  general  3f  c.  48,  ■.  7, 

benefit  and  advantage  of  being  accessible,  and  of  the  approaching  ^^^^f^*^^"^^ 

and  neighbouring  public  ways  being  properly  drained,"  &c.  p^^^  ^^  i\Me 

The  Court  held,  that,  upon  the  fact  of  there  being  some  benefit,  aa  occnpien  to 

the  commissioners  had  authority  to  levy  the  rate,  and  the  Court  sewers  rate, 

could  not  interfere  whether  that  was  proper  or  not;  and  that,  under  £**f!*j'  ?^^ 

the  52  Geo.  3,  c.  48,  s.  7,  parties  de  facto  rated  to  the  poor-rates  ^  immaterial, 
are  to  be  deemed  occupiers  for  the  purposes  of  the  statute. 


III.  RELATIVE  TO  NOTICE  OF  ACTION  f. 


IV.  RELATIVE  TO  THE  PLEADINGS. 

Mbdlet  v.  Pritchard,  T.  T.  1839.  C.  P.    6Bing:  N.  S.  442; 

S.  C.  8  Scott,  684. 

The  commissioners  of  sewers,  in  the  course  of  their  works,  had  Clommissioners 
obstructed  a  watercourse  belonging  to  the  plaintiff,  who  had  com-  of  sew-rs  can- 
menced  an  action  against  the  defendant,  the  contractor,  in  order  to  no' '^d  a  plea 
try  the  right  to  a  larger  compensation  than  that  tendered  by  tlie   g^^er^sta- 
commissioners,  which,  in  1835,  was  submitted  to  tW  award  of  |^  tate,  which 
barrister,  which  ultimately  became  abortive;  the  commissioners  al-^  would  defeat 

*  Where  there  are  leparate  divisions,  separately  drained ,  the  rate  ahonld  be 
B>de  diatinctly  u  to  each  division.  (Rex  t.  Commitnonerg  of  Sewent,  'TViDtr 
ffamleti,  E.  T.  1829,  K.  B.,  9  B.  &  C.  517).  The  oommissionen  have  no  joris- 
(Miction  to  make  a  rate  on  a  township.  {Emmerwn  ▼•  Saiimanh,  M.  T.  1837» 
Q.  B.,  2  N.  &  P.  446). 

t  Where  a  scavenger,  appointed  by  the  commissioners  of  sewers  for  London, 
Mixed  a  cart  and  horse,  (supposed  to  contain  cinders),  and  assaulted  and  impri- 
soned  the  driver,  (plaintiflT),  and  beat  the  horse :— Held,  that  it  was  within  the 
•ection  of  the  local  act,  (57  Geo.  3,  c.  19,  s.  136),  requiring  twenty-one  days'  no- 
tice of  action  for  any  thing  done  in  pursuance  and  by  authority  of  that  act. 
( Breedom  t.  Murphy,  H.  T.  1829|  N.  P.,  3  C.  &  P.  574). 
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leging  a  fimd  to  here  been  practised  on  them  bj  the  pUntHTs  pre* 
*^^  ''^^  decettor,  thereupon,  in  1839,  moved  to  amend  bj  adding  a  pin 
g^^if^ct     nnder  the  Statute  of  Seven,  and  which  would  defeat  the  {^aintiTs 

daim. 

The  Court,  after  audi  a  lapse  of  time,  eonsidering  it  quite  in  their 
discretion,  and  to  be  granted  onlj  upon  an  eqnitaUe  oonaideratioB 
ci  the  whole  case,  rdused  to  allow  the  amendment,  unleaa  the  oom- 
ndssioners  would  eonaent  to  abide  by  the  terms  oiiginallj  proposed 
bj  themaelTes. 


V.  BELATIVE  TO  THE  JURY*. 


Si^ttf  S&ttaltntt.     See  7  ^ 8  Geo.4,  e. 29,  #.  25,  and,  ante, 

tit.  Cattle. 


Sbj^m  Jl^ttnoer.    See  tit.  Deamrrer. 


Sb^m  ybas*    See  tit.  Pleas. 


Sbl^ates*     See  tits.  Frauds,  Statute  of—Joint'Stock  Con^nm^ 

— Stock  Jobbing, 


*  A  precept  to  die  Bheriff,  under  23  Hen.  8,  c.  5,  a.  3,  to  gammon  a  jwy, 
tnnst  direct  him  to  gammon  de  ooq>ore  comitatas ;  a  direction  to  gommon  fram  A 
particalar  district  within  the  coontj  ig  bad.  {Btrkett  r.  Crozier,  M.  T.  1827, 
N.  P.,  1  M.  &  M.  119). 

t  On  the  trial  of  an  indictment  for  killing  an  ewe,  with  intent  to  gteal  die  car- 
eaag,  it  appeared  that  the  prisoner  wonnded  the  ewe  by  catting  its  throat,  and  wag 
then  interrnpted  by  the  prosecntor,  and  the  ewe  died  of  the  woond  two  day« 
after.  It  was  foand  by  the  jary  who  convicted  the  prisoner,  that  be  intended  to 
gteal  the  carcaag  of  the  ewe.  liie  fifteen  Judgee  held  the  conviction  rig^t.  {Ref* 
T.  Suitony  1838,  N.  P.,  8  C.  &  P.  291).  A.  being  tried  for  sbetp  stenliAg,  il 
wag  propoged  to  call  the  wife  of  B.  to  prove  that  A.  and  B.  had  jointly  stolen  the 
aheep.  B.  having  been  conricted  of  it  at  the  quarter  sessions : — Hdd,  that  the 
wife  of  B.  was  a  competent  witness.  {Res  v.  Williams,  1838,  N.  P.i  8  C.  &  P« 
284). 
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See  tits.  Felo  de  te — Interpleader, 


I.  RELATIVE  TO  THE  APPOINTMENT  OF,  p.  410: 
II.  RELATIVE  TO  THE  RIGHTS  OF. 

(a)   To   FEES  AND   POUNDAGE,   p.  411. 

(5)  Against  his  plaintiff,  p.  412. 

(e)   To   SUE   ON    BOND   OF   INDEMNITY,   p.  412. 
(d)  To    RE-TAKE    IN    CASE    OF   ESCAPE,   p.  412. 

HI.  RELATIVE  TO  THE  DUTIES  OF. 

(a)  As  TO   THE   EXECUTION    OF   PROCESS. 

1.  In  general^  p.  412. 

2.  Where  several  Writs  o/ExecutiMi^  p.  413. 

3.  To  discharge  Defendant  out  of  Custody  after  Fay* 

ment,  p.  413. 

4.  To  pay  over  or  refund  Money y  p.  413. 

(b)  As  TO  THE  RETURN  OF,  AND  FALSE  RETURN  TO 

PROCESS. 

1.  Bute  for.     Order  on,  and  by  whom  obtained,  p. 

413. 

2.  Within  what  Time,  p«  414. 

3.  Form  of,  p.  415. 

4.  Of  enlarging  Time,  p.  415. 

5.  Validity  of,  how  tried,  p.  416. 

6.  Excuse  for  returning,  p.  416. 

7*  Amendment  of  the  Return,  p.  416. 

8.  Efect  of,  p.  416. 

9.  As  to  Death  pending,  p.  417. 
10.  As  to  a  false  Return,  p.  417. 

IV.  RELATIVE  TO  THE  LIABILITY  OF. 

(a)  Summary  jurisdiction  of  the  courts  over, 
p.  417. 

(6)  For  acts  of  his  officers,  and  misconduct  in 

conducting  executions,  p.  418. 

(e)  For  extortion,  p.  419. 

(d)  For  levying  after   recognizance   satisfied, 

p.  419. 

(e)  For  seizing  wife^s  goods,  p.  419. 
"Vol.  v.  e  e 
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Y.  R£LATI\'E  TO  HIS  OFFICEBS,  AND  OF  SPECIAL 

BAILIFFS,  p.  419. 


TL  BELATIYE  TO  EUSOBS,  p.  420. 


TIL  BELATIYE  TO  THE  EXECUTION  OF  PBOCESS  IN 

LIBEBTIES,  p.  420. 

Ym.  BELATIYE  TO  SALES  BY,  p.  420. 

IX.  BELATIYE  TO  BENT  UNDEB  EXECUTIONS,  p.  421. 

X.  BELATIYE  TO  ABANDONMENT  OF   SEIZURE  BT, 

p.  422. 

XI.  BELATIYE  TO  THE  SHEBIFFS  COUBTS,  p.  422. 

Xn.  BELATIYE   TO  THE    OLD  AND    NEW  SHERIFF, 

p.  422. 

XnL  BELATIYE  TO  BEMEDIES  AGAINST. 

(a)  Bt  AcnoK. 

1.  Form  of^  p.  422. 

2.  DeeUtnUum,  p.  423. 

3.  Pleas,  p.  424. 

4.  BepUeatkm,  p.  425. 

5.  Etidemee,  p.  425. 

6.  Quesium/or  ike  /acfy,  p.  427. 
7m  Damages,  p.  427. 

8.  CoHs,  p.  427. 

9.  Staying  Pneeedmgs,  p.  427. 

(6)  Bt  attacbmemt. 

1.  For  not  retunung  Writ,  p.  428. 

2.  For  not  bringing  in  the  Bodyy  p.  428. 

3.  Motion  for,  and  Service  of  Rule,  p.  428. 

4.  Of  the  Affidami,  p.  429. 

5.  Of  the  Attachment  standing  as  a  Secnriify 

p.429. 

6.  Setting  aside,  p.  429. 

7.  Against  the  old  Sherif,  p.  430. 

XIY.  BELATIYE  TO  CRIMINALS,  p.  430. 


I.  RELATIYE  TO  THE  APPOINTMENT  OF.     Sec  3  f  4 

Will,  4,  c.  99. 
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XL  RELATIVE  TO  THE  RIGHTS  OF. 

(a)   To    FEES   AND   POUNDAGE*. 

Rez  V.  Jones,  M.  T.  1830.  Ex.     1  C.  ^  /.  140. 

Upon  a  yenditioni  exponas  issaing  under  an  extent,  the  party  de*  The  •heriffii 
livering  the  writ  deposited  5/.  with  the  o£Scer,  and  required  him  to  °®ij?^***^  *® 
seU  hj  auction,  which  was  alleged  bj  the  sheriff  to  have  been  given  additional  ex- 
to  cover  the  additional  expense  of  an  auction.  penaes  of  an 

The  Court  held,  that  the  officer  could  not  retain  beyond  the  legal  aoo^n. 
fee  on  the  warrant  and  poundage. 


Daviks  v.  Griffiths,  M.  T.  1838.  Ex.    4  M.  ^  W.  377;  S.  C. 

7  D.  P.  C.  204. 

On  a  rule  calling  upon  the  under-sheriff  of  M.  to  shew  cause  why  The  right  to 

he  should  not  answer  for  his  contempt  in  taking  larger  fees,  as  poundage  ia  not 

poundage^  upon  a  sale  by  auction  than  are  allowed  by  the  Courts  in  ^^^^  \?* 

the  table  of  fees  published  under  the  authority  of  the  act  of  7  Will.  J,^  uble  of 

4  k  1  Vict.  c.  55 —  feea  made  nn- 

Per  Cur. — ^The  fees  which  a  sheriff  is  entitled  to  take  under  the  der  itf. 

*  Hie  1  Yict.  c.  55  regulates  the  fees  payable  to  sheriffs  upon  the  execntion 
of  dvil  procesa.     By 

Sect  1.  part  of  42  Edw.  3,  c.  9,  the  act  1  Hen.  5,  c.  4,  and  part  of  23  Hen.  6, 
c  9,  repealed. 

Sect  2.  Sheriffs  to  take  only  such  fees  as  are  allowed  by  taiing  officers  of 
conrti  of  law  at  Westminster. 

Sect.  3.  To  prevent  officers  taking  fees  not  allowed,  or  greater  fees  than  are 
allowed,  and  other  persons  from  taking  any  such  fees. 
Sect.  4.  Court  may  award  costs. 
Sect.  5.  Fees  to  the  sheriffs  of  Lancashire  and  Durham. 
Sect  6.  Act  may  be  altered  this  session. 

Before  the  1  Yict.  c.  55,  the  sheriff  was  not  entitled  to  take  lirom  a  party  ar- 
rested a  larger  fee,  for  detaining  him  till  bail  giren,  than  the  4<f.  allowed  by  stat 
23  Hen.  6,  c.  10 ;  and  a  sheriff's  officer  taking  more  was  liable  to  the  penalty 
voder  stat.  32  Geo.  2,  c.  21,  ss.  1, 12,  thoogh  appointed  by  the  plaintiff  in  the 
original  canae  a  special  bailiff  for  making  Sie  arrest.    (Plevin  ▼.  Prince,  T.  T. 
1839,  Q.  B.,  10  Ad.  &  £.  494 ;  S.  P.  /ime#  ▼.  Lett,  T.  T.  1835,  C.  P.,  4  D.  P.  C. 
116;  S.  C.  2  SooCt,  189).    In  a  prior  case  it  was  held  that  the  fees  payable  to 
the  sheriff  on  an  arreat  were  not  within  the  32  Geo.  2,  c.  28,  s.  12,  the  table 
of  fees  there  mentioned  being  intended  to  regulate  the  fees  of  the  gaoler  and 
oflioere  within  the  gaol;  bat  sect.  1,  prohibiting  the  sheriff  from  demanding  or 
taking,  on  an  arrest,  more  than  is  "  allowed  by  law,"  was  not  to  be  confined  to 
ttie  specific  mode  of  allowance  in  the  5th  and  6th  sections ;  the  sum  allowed  by  the 
Master  in  taxation,  being  virtiially  the  allowance  of  the  Court,  is  to  be  deemed  an 
sUowance  by  law.  {Marten  ▼.  Bell,  £.  T.  1817,  K.  B.,  6  M.  &  Selw.  220). 

The  prohibitions  of  23  Hen.  6,  against  taking  the  prescribed  fees,  extend 
only  to  the  party  arrested.  {Foeter  y.  Blaiehek,  E.  T.  1826,  K.  B.,  5  B.  5c  C. 
328;  S.  C.  8  D.  &  R.  48). 

Where  an  attorney  employs  a  sheriff's  officer  to  execute  process,  it  must  be 
presumed  that  it  was  on  the  terms  of  undertaking  to  pay  what  is  usual.  {Foiter 
T.  Blakeloei,  E.  T.  1826,  K.  B.,  5  B.  &  C.  328;  S.  C.  8  D.  &  R.  48). 

t  He  is  only  entitled,  when  levying  under  an  extent,  to  poundage  on  the  sums 
sctoally  receiTed  by  the  process;  (Rex  y.  Robingon,  M.  T.  1835,  Ex.,  4  D.  P.  C. 
447 ;  S.C.  2  C,  M.  &  R.  334);  and  under  an  attachment,  he  is  not  entitled  to  his 
poundage  on  tlie  sum  leried.  (Rex  y.  Sheriff'  qf  Devon,  M.  T.  1834,  B.  C, 
3  D.  P.  C.  10).  So,  on  the  execution  of  a  ca.  sa.,  the  sheriff  is  not  entitled  to 
pound^^ ;  the  43  Geo.  3,  c.  46,  s.  5,  only  gives  it  under  executions  against  the 
goods,  {ffayleyy.  Racket,  M.  T.  1839,  Ex.,  5  M.  &  W.  620).  And  the  sheriff 
has  ao  rigiit  to  poundage  on  a  fi.  fiu  ddiyered  to  him  where  the  amount  of  the 
execution  ia  tendered  to  him  bdbre  leyy;  and  a  sheriff  haying  refused  to  take  such 
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29  Eliz.  c.  4,  are  not  interfered  with  by  the  table  of  fees  allowed 
under  7  WiU.  4  &  1  Vict.  c.  55. 


(6)  Agaynst  bis  plaintiff** 

(c)    To    SUE    ON    BOND   OF   INDEMNITY  f. 
(</)   To    as- TAKE    IN    CASE    OF   ESCAPE]!. 


III.  RELATIVE  TO  THE  DUTIES  OF. 

(a)  As  TO  THE  EXECUTION  OF  PROCESS, 

1.  In  general. 

Brown  v.  Jarvis,  M.  T.  1835.  Ex.    5  D.  P.  C  281;  8.  C« 
1  Tyrw.  Sr  Gr.  1033;  S.  C.  1  Jlf.  ^  JF.  704. 

Itisthe.dvty         In  an  action  against  the  sheriff  for  not  arresting  a  defendant 

of  the  sheriff  to  when  he  had  an  opportunity — 

arrwt  unAerthe       The  Court  held,  that  a  sheriff  is  bound  to  arrest  a  partv  within  a 

capias  wi  a  ygasonable  time  after  the  delivery  of  the  writ  to  him,  and  if  he  ne- 
glect so  to  do,  he  is  liable  for  any  damage  which  may  result  from  his 
negligence;  and,  in  order  to  maintain  the  action,  it  is  not  necessary 
to  aver  in  the  declaration  that  the  writ  has  been  returned. 


capias 

reasonable 

time}. 


Summers  v.Moseley,  E.  T.  1833.  Ex.    4  I^rw.  159. 

Allowing  a  pri-       In  an  action  against  the  sheriff  for  beginning  to  carry  a  partf 
soner  to  go  to  a  arrested  to  gaol  within  twenty-four  hours,  without  his  consent — 

amount  without  poundage,  and  the  defendant  having  paid  poundage  under  pro- 
test, the  Court  determined  on  motion  that  the  sheriff  must  pay  it  back  sgain. 
{CollB  Y.  Coates,  £.  T.  1840,  Q.  B.,  3  P.  &  D.  511). 

*  Where  the  sheriff,  upon  the  representation  of  the  execution  creditor,  took 
the  goods  of  a  stranger  in  execution,  and  afterwards  was  sued  by  him,  and  paid 
damages: — Held,  that  he  was  entitled  to  recover  them  against  the  original  pbiB- 
tiff,  and  affirmed  in  Dom.  Proc.  {Humphrey 9  ▼.  Pratt,  1832,  Dtom.  Ftac  2  Dow 
&  CI.  288). 

t  Where  an  indemnity  bond  had  been  fraudulently  obtained  by  the  sheriff's 
officer: — Held,  that  it  formed  a  good  plea  to  an  action  on  the  bond  by  the  sheriff. 
{Raphael  ▼.  Goodman,  T.  T.  1838,  K.  B.,  3  N.  ft  P.  547). 

X  Where  the  second  writ  lodged  against  the  party  was,  by  mistake,  omitted  to 
be  entered  in  the  prison!  book,  and  the  former  writ  having  been  withdrawn,  the 
gaoler  turned  the  prisoner  out : — Held  to  be  a  voluntary  escspe,  and  that  a  sob* 
sequent  re-takins  by  the  sheriff  was  void,  and  the  party  entitled  to  be  discfaaiged; 
and  the  custody  being  illegal,  the  lapse  of  (j[pe  was  not  a  waiver  of  the  olqectioo, 
but  without  costs,  unless  an  undertaking  given  to  bring  no  action.  {FiUwooi  v. 
Clement,  E.  T.  1838,  B.  C,  6  D.  P.  C.  508). 

$  Semble,  if  sheriff  receives  an  irregular  writ  without  objection  the  Court  will 
not  interfere  to  relieve  him.  {Clarkey,  Palmer,  H.  T.  1829,  K.  B.,  9  B.  &  C.  153). 
The  1  R.  2,  c.  11,  does  not  apply  to  the  cases  of  cities  or  towns  corporate,  thoodi 
counties  within  themselves.  {Rex  v.  Haythorne,  E.  T.  1826,  K.  B.,  5  B.  &  C. 
429,  n.). 

Although  a  sheriff  may  seiie  a  reasonable  quantity,  he  cannot  sell  beyond  what 
is  sufficient  to  satisfy  the  execution,  and  is  liable  in  trover  for  the  exoesi.  {Bai^ 
elor  V.  Vyee,  T.  T.  1834,  C.  P.,  4  M.  &  Scott,  552). 
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The  Court  held,  that  his  acoompanyiDg  the  officer  to  different  Tarietj  of 
urns  and  places,  with  the  view  of  meeting  parties  who  should  become  S"^J°  ^M» 
InuI  or  settle  the  action,  was  not  to  be  deemed  '*  a  carrying  to  a  gaol  ^  ^J^r^^^ 
or  prison,"  within  the  meaning  of  32  Geo.  2,  c  28,  s.  1,  in  a  suit  gioi  within  the 
for  penalties.  32  Geo.  2* 

PuGH  ©.  Griffith,  £.  T.  1838.  Q.  B.    3  i^.  f  P.  187. 

The  sheriff  having  entered  a  house  to  execute  a  fi.  fa.  through  Tbe  therifr  is 
sn  open  communication  with  the  adjoining  house,  and  having  seized  jnstMed  in 
the  goods,  found  the  outer  door  of  the  house  where  he  had  so  seized  ^  ^^  ucet 
them  locled,  and  there  was  no  one  whom  he  could  request  to  open  o^^  of  the 
the  door.  house. 

The  Court  held,  that  he  was  justifiable  in  breaking  the  lock  for 
the  purpose  of  letting  himself  out,  and  removing  the  goods. 


2.  Where  teveral  Writs  of  Exeeuiionf^ 

3.  TV  diseharffe  Defendant  out  of  Custody  after  Fayme»t%, 

4.  To  pay  over  or  refund  Money  $. 

(6)  As  TO  THB    RETURN    OF,    AND    FAiiSS    RETITRN   TO  PROCEA. 

I.  Rule  for.     Order  on,  and  by  whom  obtained  \\, 

*  WhOe  the  officer  was  illegally  carrying  the  party  to  gaol,  within  twenty-four 
honn  after  arrest,  the  prisoner,  to  avoid  being  taken  to  gaol,  consented  to  go  to 
a  tsTem,  and  there  draw  up  an  agreement  for  the  purpose  of  getting  discharg^  :— 
Hdd,  that  a  oonaent  so  obtained  was  not  free  and  voluntary  within  the  statute^ 
and  that  the  plea  was  properly  negatived  by  the  jury.  {BarakamT,  Bullock,  H.  1?. 
1839,  Q.  B.,  Z  F.Sc  D.  241).  The  defendant,  who  has  been  Uken  to  prison 
viUiin  twenty-fonr  hours  by  his  own  consent,  cannot  afterwards  bring  an  action 
for  breech  of  the  statute.  (8Ukr.  Humphery,  T.T.  1836,  K.  B.,  4  Ad.  &  £. 
959). 

t  Wherfc  therer  Is  a  prior  execution,  which  Is  void,  the  sheriff  is  bound  to  exe- 
cute a  subsequent  valid  one.  {Loviek  v.  Crowder,  E.  T.  1828,  K.  B.,  8  B.  &  C. 
132;8.C.  2M.  &R.  84). 

t  If  the  debt  and  costs  in  an  action  are  paid  to  the  plaintiff,  no  matter  by 
whom,  the  defendant  is  entitled  to  be  discharged  out  of  custody.  Semble,  that 
the  sheriff  has  no  right  to'  detain  a  defendant  in  custody,  although  he  has  been 
oompelied  to  pay  the  debt  and  costs  under  an  attachment.  {Birnmet  v.  Turner, 
E.T.  1835,  B.  C,  3  D.  P.  C.  601).  After  tender  of  debt  and  costs,  creditor  Is 
bound  to  discharge  his  debtor,  and  authorize  sheriff  to  discharge  him,  and  a  re- 
fiisal  is  primft  fiscie  evidence  of  malice.  {Croxer  v.  Pilling,  E.  T.  1825,  K.  B., 
4  B.  &  C  26).  The  sheriff  or  his  officer  is  not  bound  to  accept  debt  and  costs,' 
and  payment  to  them  is  no  discharge  as  against  the  plaintiff.    (Id.) 

§  Where  the  sheriff  had  levied  damages  in  an  undefended  action  fbf  libel ::— • 
Held,  that  a  resolution  of  the  House  of  Commons,  directing  him  to  withhold  the 
payment  of  the  proceeds,  and  imprisonment  for  contempt,  were  no  answer  to  the 
appUoatioQ  for  an  attachment,  and  which  waa  afterwards  made  absolute ;  the  plain- 
tiff having  become  insolvent,  and  his  assignees  dainting  the  money,  it  was  tbdr 
dn^  to  apply  to  the  Court.  {Bexr,  Sk^ifqf  Middlegex,  E.  T.  1840,  B.  C„ 
8  D.  P.  C.  522).  The  Court  refused  to  compel  a  sheriff  to  refund  to  a  defendant 
moniee  arising^  from  an  execution  on  his  goods,  on  the  ground  that  the  actibn 
was  defended  by  an  attorney  without  authority,  until  it  appeared  whether  sueh 
attorney  was  insolvent  or  not.  (Stanhope  v.  Savery,  M.  T.  1836,  C.  P.^  5  D. 
P.  C.  357). 

If  A  Judge's  order  upon  the  sheriff  to  return  process,  returnable  in  vaoationr 
having  iaaned  in  vaoatbn :— -Held,  that  only  one  rule  was  necessary  to  make  sui^h 
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Rule  in  fatare 
ifl  to  be  eight- 
day  rule  10  all 
Courts,  except 
London  and 
Middlesex*. 


2.  Witkin  what  Time. 

Reg.  Gen.,  M.  T.  1836.  K.  B.,  C.  P.,  &  Ex.    2  M.  ^  W.  1; 

IN.^P.l;  3  Binff.  N.  S.  386. 

It  is  ordered,  that  sheriffs'  rules  (except  for  London  and  Middle- 
sex) to  return  writs  on  mesne  or  final  process,  or  to  bring  in  the  body, 
in  future  shall  be  eight  instead  of  six-daj  rules. 


order  a  rule  of  Court,  and  also  for  the  attachment  under  Rule  of  Mich.  Term, 
3  Will.  4,  No.  8.  {Kensit  r.  BuUeel,  H.  T.  1833,  Ex.,  4  lyw.  59).    The  de- 
fendant, as  well  as  the  plaintiff,  may  rule  the  sheriff  to  return  the  writ.  {Frmct 
v.  eiarkfon,  T.  T.  1834,  B.  C,  2  D.  P.  C.  532).    Where  the  plaintiff's  attor- 
ney obtained  from  the  dieriff^s  deputy,  in  London,  a  warrant,  which  he  sent  to 
an  officer  in  the  country  by  the  post,  but  did  not  pay  the  postage,  and  the  ofker 
having  in  consequence  refused  to  take  in  the  letter,  it  was  returned  to  the  dcid 
letter  office:— Held,  that,  under  these  drcumstanoes,  the  sheriff  could  not  be 
called  on  to  return  the  writ.    {Hart  ▼.  Weatherley,  T.  T.  1835,  Ex.,  4  D.  P.  C. 
171).    Where  a  defendant,  against  whom  a  ii .  fa.  had  Issued,  became  a  banknipt 
after  the  seizure,  and  his  assignees  made  an  arrangement  with  the  sheriff  as  to  the 
disposal  of  the  goods :— Held,  that  the  sheriff  could  not  be  ruled  to  return  the 
writ  on  behalf  of  the  bankrupt.  (Gilbert  ▼.  Whalley,  M.T.  1835,  Ex.,  2C.,M. 
&  R.  722  ;  S.  C.  1  Tyrw.  &  O.  189).     So,  where  the  plaintiff,  after  the  arreit 
by  the  officer  of  a  liberty,  had  become  the  assignee  upon  the  discharge  of  the  de- 
finidant  under  the  Insolvent  Act : — Held,  that  he  was  not  afterwards  entitled  to 
call  for  a  return  of  the  writ.     {Hepworih  t.  Sanderton,  E.  T.  1831,  C  P., 
8Bing.  19;  S.  C.  6 M.  &  P.  64). 

Semble,  that  the  sheriff  is  bound  to  return  a  bailable  writ  of  capias  immediaidy, 
or  within  a  reasonable  time  after  he  has  executed  it,  without  being  ruled  to  do  lo, 
although  he  would  not  be  in  contempt  till  after  he  has  been  so  ruled ;  therefore, 
where,  on  an  issue,  whether  the  sheriff  had  returned  the  writ  "  aoeori^g  to  tiie 
exigency  thereof,"  it  appeared  that  the  party  was  arrested  in  August,  and  the 
sheriff  did  not  make  any  return  of  the  writ  tiU  October,  (he  being  then  ruled  to 
do  so),  the  Judge  directed  the  jury  to  find,  that  the  sheriff  had  not  returned  the 
writ  "according  to  the  exigency  thereof."  {Woodman  t.  Git/,  M.T.  1837, 
N.  P.,  8  C.  &  P.  213).  And  where  a  sheriff  does  not  return  in  due  time  a  writ 
of  inquiry,  the  Court  will  compel  him  by  rule  so  to  do.  {Sioekdaie  t.  Hmuard, 
H.  T.  1840,  Q.  B.,  8  D.  P.  C.  297). 

A  writ  of  capias,  and  a  rule  to  return  it,  were  deliTered  to  the  sheriff  at  the 
same  time.  Ttke  sheriff,  two  days  afterwards,  returned  non  est  inventus.  The 
Court  refused  to  interfere.  (Even*  ▼.  James,  T.  T.  1838,  C.  P.,  6  Soott,  354). 

The  sheriff  is  bound  to  pay  the  necessary  fee  for  opening  the  Treasury  dnr^ 
vacation,  in  order  to  file  his  return,  if  an  order  to  make  the  return  under  sect  U 
of  the  Uniformity  of  Process  Act  has  been  made.  {Rex  v.  Sheriff"  ^f  Surreg, 
M.  T.  1834,  B.  C,  3  D.  P.  C.  82). 

Semble,  that  where  one  sheriff  has  made  a  spedal  return  to  a  writ  of  ca^nas, 
the  Court  will  not  compel  his  successor  to  make  another,  the  circamstanoes  re- 
maining unaltered.  {Patmore  y,  WUJHnMnt  K  T.  1835,  C.  P.,  3  D.  P.  C.635]. 
But  a  sheriff,  under  special  circumstances,  may  be  compelled  to  return  a  writ  of 
fi.  fa.,  although  he  has  been  three  years  out  of  office,  and  has,  by  leave  of  the 
Court,  withdrawn  from  possession  of  the  property  seized.  {Wilion  ▼.  CAambertt 
H.  T.  1835,  B.-C,  3  D.  P.  C.  333).  The  sheriff  of  the  county  palAtine  of  Laa- 
caster,  when  called  upon  to  return  final  process  in  causes  in  the  enperior  Courti 
of  Westminster,  has  the  option  of  returning  it  either  to  the  Court  which  hss  the 
cause,  or  to  the  Chancellor  of  the  county  palatine.  (Aejr  v.  Sheriff  qf  XasMOsAcrv, 
T.  T.  1839,  B.  C,  7  D.  P.  C.  765). 

*  By  Reg.  Gen.,  H.  T.  2  Will.  4,  **  When  the  rule  to  return  a  writ  expires  in 
vacation,  the  sheriff  shall  file  the  writ  at  the  expiration  of  the  mlct  or  aa  soon  as 
the  office  shall  be  open." 

By  Reg.  Gen.,  H.  T.  3  Will.  4,  it  is  ordered,  "That,  in  case  a  rale  of 
Court  or  Judge's  order  for  returning  a  bailable  writ  of  capiat  shall  expire  in 
vacation,  and  the  sheriff,  or  other  officer  having  the  return  of  soch  writ,  shall 
return  cepi  corpus  thereon,  a  Judge's  order  may  thereupon  iseue,  reqniring  the 
sheriff  or  other  officer,  within  the  like  number  of  days  after  the  eervioe  of  sorh 
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3.  Form  of% 

IzoD  0.  Lamb,  E.  T.  1830.  Ex.     1  C.  ^  J.  35. 

In  an  action  against  the  sheriff  for  a  false  return  of  nulla  bona.   Return  of  nnllA 
it  appeared  that,  previous  to  the  marriage  of  the  party,  bj  an  agree-  bonayalid  when 
ment,  reciting  that  certain  furniture,  &c.,  were  the  goods  of  the  wife,  ^'^mbe*'"*^*' 
it  was  agreed  that  she  was  to  have  it  if  she  survived,  but  if  he  sur- 
vived,  she  was  to  be  entitled  to  dispose  of  it  bj  will,  and  he  then 
covenanted  that  he  would  not  sell  or  dispose  of  it,  and  that,  if  she 
sanrived,  he  would,  by  his  will  or  otherwise,  convey  or  insure  to  her 
all  the  real  and  personal  estate  he  should  die  possessed  of;  but  the 
whole  provisions  of  the  agreement  purported  to  leave  him  in  posses- 
sion  of  his  marital  rights,  and  that  her  interests  upon  the  events 
happening  were  to  be  enforced  by  means  of  his  covenant. 

The  Court  held,  that,  under  such  circumstances,  the  return  of 
nulla  bona  was  improper;  but  it  appearing  that  the  wife,  being  in 
the  separate  possession  of  such  goods,  had  demised  them  with  cer- 
tain premises  for  a  term,  as  she  was  to  be  taken  to  be  the  agent  of 
her  husband,  the  sheriff  could  not,  during  the  continuance  of  such 
demise,  seize  the  goods,  and  therefore,  in  that  respect,  the  return  of 
nulla  bona  was  warranted  by  law. 


4.  Of  enlarging  lYnwt- 


order,  as  by  the  pnustioe  of  the  Court  U  prescribed  with  respect  to  rules  to  bring 
in  the  bodj  isflued  in  term,  to  bring  the  defendant  into  Court,  by  forthwith  put- 
ting io  and  perfecting  bail  above  to  the  action ;  and  if  the  sherifF,  or  other  offi- 
cer, ihaU  not  duly  obey  such  order,  and  the  same  shall  hare  been  made  a  rule  of 
Court  in  the  term  next  following,  it  shall  not  be  necessary  to  senre  such  rule  of 
Court,  or  to  make  any  fresh  demand  thereon,  but  an  attachment  shall  issue  forth- 
with for  disobedience  of  such  order,  whether  the  bail  shall  or  shall  not  have  been 
put  in  and  perfected  in  the  meantime/' 

Where  a  sheriff  has  applied  to  the  Court  under  the  Interpleader  Act,  and  his 
rule  is  discharged,  he  is  entitled  to  a  reasonable  time  for  the  return  of  the  writ 
after  the  disposal  of  the  rule  before  an  attachment  can  issue  against  him.  {Rtx  ▼. 
Sherif  qf  MertfordMhire,  T.  T.  1836,  B.  C,  5  D.  P.  C.  144). 

*  So,  the  sheriff  having  entered  under  a  writ  of  fi.  fa.,  the  officers  of  the  cus- 
toms, before  sale  by  him,  setMd  the  goods  in  his  possession  under  a  warrant  to 
levy  a  penalty  incurred  by  the  defendant  for  an  offence  against  the  revenue  laws. 
Hie  sheriff  thereupon  returned  nulla  bona  to  the  writ  of  ft.  fti. :— •Held,  that  he 
was  justified  in  making  such  return.  {Orove  v.  Aldridge,  M.  T.  1832,  C«  P., 
9  Bing.  428  ;  S.  C.  1  M.  &  Scott,  568).  But  if  a  sheriff  returns  to  a  writ  of  fi. 
h.  a  seiznre  under  that  and  another  writ,  it  is  bad.  Therefore,  if  two  writs  issue, 
and  the  goods  remain  in  the  sheriff's  hands  for  want  of  buyers,  he  must  make 
some  retom  as  to  the  value  of  the  goods,  although  he  will  not  be  bound  by  the 
amoont  stated.  {Wmtle  v.  Lord  Chetwynd,  H.  T.  1839,  B.  C,  7  D.  P.  C.  554). 
And  a  retiAm  to  a  writ  of  capias,  "  The  defendant  is  not  to  be  found  in  my  baili- 
wick," M  a  Toid  return.  {Rex  v.  Sheriff  of  KetU,  H.  T.  1837,  Ex.,  2  M.  &  W. 
316;  S.  C.  5D.  P.  C.  451). 

t  The  Court  will  grant  time  to  enable  a  sheriff  to  make  his  return  where  de- 
fendant is  dangerously  ill.  {Baker  v.  Davenporif  T.  T.  1827,  K.  B.,  8  D.  &  R. 
606).  The  Court  will  not  enlarge  time  for  returning  writ  where  sheriff  by  his 
own  n^lect  has  placed  the  security  in  jeopardy.  {Coliey  v.  hardy,  M.  T.  1829, 
K.  B.,  5  M.  &  R.  123). 
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The  Court  will 
not  try  the 
validity  of  the 
return  on 
affidavit. 


5.  Validiiy  of,  horn  tried, 

GouBOT  r.  De  Crouy,  T.  T.  1833.  Ex.     1  C.^M.  772;  S.C. 

2  D.  P.  C.  86;  S.  C.  3  ISfrw.  906. 

On  motion  to  set  aside  the  sheriff's  return  to  a  capias,  on  the 
ground  that  the  defendant  was  a  domestic  serrant  of  an  ambassador, 
the  affidavit  stated  that  he  was  a  trader,  and  not  the  servant  of  in 
ambassador,  and  strong  circumstances  of  collusion  between  the 
sheriff's  officer  and  the  defendant. 

Per  Cur. — As  the  return  is  good  on  the  face  of  it,  we  cannot  set 
it  aside.  The  remedy  is  by  action.  The  truth  of  the  return  can- 
not be  investigated  on  an  affidavit. — Rule  refused. 


6.  Excuse /or  returning*. 


If  the  day  of 
execution  be 
not  indorsed, 
the  sheriir  must 
amend  his  re- 
turn. 


7.  Amendment  of  the  Return, 

Moore  v.  Thomas,  M.  T.  1833.  C.  P.    3  M.  ^  Scott,  810. 

The  sheriff  had  omitted  to  indorse  on  the  capias  the  day  of  iti 
execution. 

The  Court  held,  that  the  course  was  to  call  on  him  to  shew  canse 
why  he  should  not  amend  his  return,  and  make  such  compensation 
as  the  Court  should  direct,  and  pay  costs  of  the  application;  and 
not  to  move  for  an  attachment. 


The  sheriff's 
return  is 
binding  upon 
him,  and  can- 
not be  affected 
by  change  of 
circumstanceat* 


8.  Effect  of. 

Field  ©,  Smith,  T.  T.  1837.  Ex.     2  Af .  ^  W,  388;  5  D.  P.  C. 

735. 

The  sheriff  levied  and  sold  under  a  fi.  fa.,  and,  after  notice  of  the 
defendant  having  petitioned  for  his  discharge  nnder  the  Insolvent 
Act,  returned  fieri  feci — 

The  Court  held,  that  he  was  bound  by  such  return,  notwithstand- 
ing the  defendant's  subsequent  discharge. 

*  Where  a  writ  of  ca.  sa.  has  been  sued  out,  and  die  parties  sabaeqfiiently  eon- 
promise,  the  Court  will  not  compel  the  sheriff  to  return  the  writ,  although  he  list 
been  ruled  to  do  so  by  the  plaintiff's  attorney,  without  whose  consent  the  ood- 
promise  has  been  effected.  (Hedffet  t.  Jordan,  £.  T.  1836,  B.  C,  5  D.  P.  C.6). 
It  is  questionable,  whether  an  order  to  stay  proceedings  on  terms  not  fulfilled  dii • 
charges  the  sheriff  from  the  doty  of  obeying  a  rule  to  bring  in  the  body,  obbined, 
but  not  returnable,  before  the  order  to  stay.  (Rex  v.  Sker^qfMidditiex,  M.T. 
1824,  C.  P.,2Bing.366). 

t  In  an  action  for  an  escape  the  sheriff  is  bound  by  the  statement  in  hit  re- 
turn, not  only  as  to  the  fact  of  the  arrest,  but  also  as  to  the  day  on  which  it  was 
made.  {Cook  ▼.  Round,  M.  T.  1835,  N.  P.,  1  M.  &  Rob.  512).  In  case  sgaiut 
the  sheriff  for  not  selling  the  residue  of  goods,  which  he  returned  that  he  had 
seised  but  not  sold  after  a  Tend,  ezpon.,  it  appeared  that  the  original  debtor 
before  judgment  became  bankrupt,  and  that  the  plaintiff  had  notice  of  his  insol- 
vency at  the  time  of  issuing  the  execution  .•^-HekC  that  the  sheriff  was  not  booid 
by  the  return,  as  he  would  still  have  been  liable  to  the  assignees.  (Bridgtif- 
Wofford,  E.  T.  1817,  K.  B.,  6  M.  «c  S.  42). 


SHERIFF— £ui6i/t7y  of.  A\  7 

9.  A9  to  Death  pending* . 


10.  Ai  to  afaUe  Return.     0/the  Pleadinge^  see  post^  Diy.  XIII. 

Waemoll  V,  Young,  T.  T.  1826.    K.  B.    b  B.  ^  C.  660;  S.  C. 

SD.^R.  442. 

In  an  actioii  against  the  sheriff  for  a  false  return —  SherifflUble 
The  Court  heli  that,  if  a  sheriff  act  fairly  and  impartially  between  ^^^^^2* 
two  contending  judgment  creditors,  he  will  not  be  compelled  to  Tiews  of  a  par- 
support  the  case  of  either;  but,  if  he  shew  any  favour  or  partiality,  ticalar  ezecu- 
or  give  any  aid  to  one  and  withhold  it  from  the  other,  he  will  be  tion  ereditor. 
boand  by  the  rights  or  disabilities  of  the  party  whom  he  aids,  and 
jnast  stand  or  fall  with  hiou 


IV.  RELATIVE  TO  THE  LIABILITY  OF. 
(a)  Summary  jurisdiction  of  the  courts  over. 

Clarke  v.  Palmer,  H.  T.  1829.    K.  B.     9  B.  ^  C.  153. 

The  attorney  of  the  execution  creditor,  at  the  time  of  lodging  a   The  Court  will 
ca.  sa.  with  the  sheriff,  desired  to  have  the  warrant  addressed  to  a  not  compd  the 
particular  officer,  stating,  that  he  knew  neither  the  defendant*s  ad-   "l^^riff  to  ««- 
dress  nor  place  of  residence,  but  that  he  would  endeavour  to  learn  ^i^^jj^^l^. 
and  inform  the  officer,  and  the  defendant  was  subsequently  arrested   gninr. 
by  another  officer  in  another  part  of  the  county,  and  discharged 
upon  payment  of  the  debt  and  costs. 

The  Court,  not  merely  on  the  ground  of  the  rule  of  Court  re- 

*  On  an  application  to  set  aside  an  attachment  issued  against  the  sheriff  for 
not  returning  a  writ  of  fi.  fa.,  it  appeared  that  the  writ  was  issued  on  the  2nd  of 
August,  and  that  a  levy  of  part  of  the  amount  of  the  defendant's  debt  was  made 
on  the  following  day.  On  the  4  th  of  September  the  sheriff  was  ruled  to  return 
the  writ  in  eight  diays,  but  on  the  12th  of  the  same  month  the  defendant  died: 
The  writ  was  not  returned  until  the  1st  of  November : — Held,  that  the  plaintiff 
bad  lost  nothing  by  the  delay  on  the  part  of  the  sheriff,  and  that  the  attachment 
might  be  set  asilie  on  payment  of  costs.  (Reg,  t.  Sherif  qf  Stse*,  M.  T.  1839, 
C.  P.,  6  Bing.  N.S.  150 ;  S.  C.  8  D.  P.  C.  5). 

t  Where,  after  a  return  to  a  writ  of  fi.  fa.,  that  part  only  of  a  debt  has  been 
laried,  and  that  the  debtor  has  not  goods  whereon  the  whole  can  be  levied, 
if  the  ereditor  accepts  that  part  on  account,  he  does  not  thereby  waive  his 
right  oi  action  for  a  false  return.  {Holmu  v.  Clifton,  T.  T.  1840,  Q.  B.,  4  P.  & 
D.112 ;  qaeationing  Bejfnon  t.  Oarrat,  1  C.  &  P.  154).  And  the  right  of 
action  for  a  false  tetum  to  a  fi.  fa.  held  not  waived  by  the  acceptance  of  the 
torn  levied  on  account  and  in  part  satisfaction  of  the  sum  indorsed.  (Holmei  v. 
Oifiim,  E.  T.  1839,  Q.  B„  2  P.  &  D.  556). 

In  an  action  against  a  sheriff  for  a  false  return,  and  for  an  excessive  levy,  and 
for  not  paying  ovef  the  residue,  the  Court  refused  to  allow  the  sheriff  to  pay 
money  into  Court,  with  costs,  though  it  appeared  that  the  sheriff  had  by  misUke 
retaiiMBd  money  to  pay  hop  duty  to  the  Crown,  but  which  was  subsequently  dis- 
oovered  to  have  been  paid,  and  had  also  made  charges  for  possession  and  other 
charges  nsoally  made  but  in  strictness  not  allowable.  {Woodgatev.  Baidoek, 
M.  T.  1833,  Ex.,  2  D.  P.  C.  256). 

t  But  the  Court  will  grant  a  rule  for  the  sheriff  to  pay  over  money  paid  by  a 
defendant  under  a  ca.  sa.  wrongfully  sued  out  against  him.   (Morgam  v.  Short, 
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quiring  the  place  of  abode  and  addition  of  the  party  to  be  indorsed 
on  the  writ  not  having  been  complied  with,  but  that  the  sheriff, 
under  the  circumstances  of  the  conduct  of  the  party,  might  be  ex- 
posed to  an  action  of  an  escape^  set  aside  the  ca.  sa.  for  irregoUrity. 
Semble,  if  the  sheriff  receive  such  irregular  process  without  objectiog 
the  Court  will  not  interfere. 


The  sheriff  is 
not  liable  for 
the  misoondact 
of  his  officers 
to  which  he  is 
notprivy*. 


(5)  For  acts  of  his  officers,  and  misconduct  in  conduct- 
ing EXECUTIONS. 

Crowdbr  v.  Long,  M.  T.  1828.  K.  B.    S  B.  ^  C.  598. 

In  an  action  for  money  had  and  received,  it  appeared  that  a  fieri 
facias  issued  against  the  goods  of  A.  The  goods  were  seized  by  the 
bailiff.  The  execution  creditor  authorized  the  bailiff  to  quit  posses- 
sion; the  debtor  consenting  that  he  might  return  at  any  time  and 
sell  the  goods.  The  bailiff  accordingly  gave  up  possession,  wA  at 
the  end  of  some  months  returned,  and  notice  of  sale  was  giren. 


M.  T.  1826,  C.  P.,  4  Bing.  147).  Where  two  fi.  fas.  issaed,  and  a  third  putf 
claimed  the  goods,  which  were  sufficient  to  satisfy  both  debts,  and  alleged  that 
they  had  been  improvidently  sold  after  notice,  a  role  was  granted  that  the  plsin- 
tiffs  might  defend  the  action  against  the  sheriff'  or  abandon  their  claims ;  if  tfaej  de- 
clined defending  within  one  week,  that  the  sheriff  might  on  the  trial  vppea  and 
protect  his  interests,  he  nndertaking  to  pay  the  amounts  under  the  wiiti  of  ex- 
ecution  if  the  claimant  should  fail.  (Shwnum  ▼.  Baei,  H.  T.  1832,  K.  B.,  3  B. 
&  Ad.  103). 

*  And  the  sheriff  is  not  liable  for  acts  of  officer  done  whoUy  beyond  his  sntho* 
rity,  and  to  which  sheriff  was  no  party.  {Cook  v.  Palmer,  E.  T.  1827,  K.B., 
6  B.  &  C.  739).  But  the  sheriff  is  liable  lor  money  received  by  his  offian  m 
the  course  of  managing  the  business  of  the  execution  debtor.  {VnderkiU  t.  WU- 
9on,  T.  T.  1830,  C.  P.,  6  Bing.  697).  And  the  sheriff  may  be  liable  for  the  ads 
of  the  officer's  son  or  assistants.  {Price  t.  Peek,  E.  T.  1835,  C.  P.,  1  Soott. 
205). 

In  an  action  for  a  folse  return  of  nulla  bona,  it  appeared  that  prior  wnti 
having  issued  at  the  suit  of  S.  and  E.  against  a  mining  company,  under  irUcJi 
property  was  taken  and  sold  by  the  then  sheriff,  but  pending  a  refiereiioe  in  Ckas- 
eery  to  the  Master  as  to  the  validity  of  the  claims,  who  reported,  that  a  saa  kas 
than  the  amount  levied  was  due  to  S.  and  nothing  due  to  E. ;  and  it  was  ofdered 
that  the  balance,  after  payment  of  the  sum  found  to  be  due  to  E.,  should  be  paid 
over  to  the  company ;  the  plaintiff  having  issued  an  executioa  against  the  ooa- 
pany  in  the  same  year,  and  after  the  then  sheriff  had  gone  oat,  iasued  an  a&ai 
fi.  fa.,  directed  to  the  present  sheriff: — Held,  that  the  balanoe  remainiag  in  tk 
hands  of  the  bankers  of  the  under-sheriff,  who  had  continued  aB  akmg  in  ofior« 
could  not  be  considered  as  money  in  the  hands  of  the  present  aheriff,  nd  fcsder- 
ing  him  liable  for  money  never  transferred  to  his  account,  nor  oodid  he  seise  ni 
apply  in  satisfaction  of  the  plaintiff's  execution  money  which  atill  reaaaiBBd  ia  tk 
under-sherilTs  hands,  having  been  paid  into  his  bankers  to  his  aoeonnt.  {JBmrw^ 
V.  Papmter,  E.  T.  1840,  Ex.,  8  D.  P.  C.  349), 

Where  the  execution  creditor  did  not  appear,  and  it  wa^  doobtliil  ahilhrr  Ae 
sheriff,  who  had  acted  under  his  express  direction,  had  not  nuaooasdMibed  ksnff^ 
subsequent  to  the  seixure,  the  Court  ordered  the  former  to  be  barred  as  waiBSi  tk 
claimant,  and  the  property  to  be  restored  to  the  latter,  and  permitted 
the  sheriff  in  an  issue  to  try  whether  any  damage  had  been  cansed  by  I 
duct  subsequent  to  the  seixure,  the  execution  creditor  remainm^  fiaUe  lir  ^ 
■eixure.  {Lewis  v.  /ones,  M.  T.  1836,  Ex.,  2  M.  &  W.  203).  After 
tile  sheriff  the  execution  was  set  aside  by  rule  of  Court  on  terms  of  briagM  *^ 
action  for  the  seixure,  the  defendant  gave  notice  to  the  sherilT,  b«t  <k»  Imbbt.  t^ 
oeiving  no  notice  from  the  plaintiff,  proceeded  to  sak : — Held, 
ant  was  not  precluded  from  bringing  an  action  of  tpespaas  for 
V.  Plympton,  E.  T.  1831,  C.  P.,  7  Bmg.  676). 
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Before  the  sale  another  fieri  facias  issued  at  tbe  suit  of  a  second  cre- 
ditor; to  that  writ  the  sheriff  returned  nulla  bona.  The  second  creditor 
brought  an  action  for  a  false  return,  and  recorered  the  yalne  of  the 
debtor's  goods  against  the  sheriff.  The  sheriff  having  previously 
paid  the  value  of  such  goods  to  the  creditor  under  the  first  fi.  fa., 
brought  an  action  to  recover  from  him  that  money. 

The  Court  held  that  he  was  entitled  to  recover  the  same,  unless  it 
were  shewn  by  the  defendant,  that,  at  the  time  when  the  sheriff 
made  the  payment  he  was  acquainted  with  the  fact  of  the  miscon- 
doct  of  his  officer,  and  that,  as  between  the  sheriff  and  the  execution 
creditor,  the  act  of  the  bailiff  was  not  to  be  considered  the  act  of  the 
sheriff,  so  as  to  fix  the  latter  with  knowledge  of  the  misconduct  of 
his  officer. 


{c)  For  extortion.     See  1  Vict.  e.  55,  p.  411. 

Buckle  v.  Bkwes,  H.  T.  1825.    K.  B.     3  B.  f  C.  688;  S.  C. 

bD.^R.  495. 

A  SHERIFF  had  levied  an  execution,  and  there  was  not  sufficient  A  retention  of 

to  satisfy  the  sum  indorsed  on  the  writ.  money  beyrod 

The  Court  held,  that  he  could  not  retain  any  thing  for  keeping  J«*o^oe^Sh! 

possession,  but  must  take  only  the  fees  allowed  by  29  £iiz.  c.  4,  in29SUi.*. 
although  the  possession  may  have  been  lengthened  by  an  injunction 
out  of  Chancery, 

(d)  For  levying  after  recognizance  satisfied. 

Harper  o.  Hayton,  M.  T.  1829.  K.  B.    5  3f .  ^  JRy.  305. 

The  sheriff  levied  part  of  the  penalty  on  a  recognijtance  forfeited  A  iheriff  who 
at  a  quarter  sessions,  and  had  the  defendant  in  execution  for  the  1«^~  ^^^  * 
residue,  and  before  the  money  levied  had  been  paid  over  by  him  he  2to?dSndtnt 
received  notice  of  the  sessions  having  discharged  the  defendant  |g  discharged  is 
therefrom,  vrbich  they  had  jurisdiction  to  do.  liable  to  an  ao- 

The  Court  held,  that  he  was  liable  to  an  action  for  the  amount  tion. 
in  his  hands^  as  money  had  and  received. 


{e)  For  seizing  vife^s  GOODsf . 

V.  RELATIVE   TO  HIS   OFnCERS,  AND  OF  SPECIAL 

BAILIFFSJ. 

*  In  an  action  on  29  Elis.  c.  4,  for  extortion,  giving  treble  damages,  the 
plaintiff  U  entitled  to  three  times  the  amount  given  by  the  yaxj.  {Buckle  ▼.  Beufe§, 
£.  T.  1825,  K.  B.,  4  B.  &  C.  154). 

t  Where  a  man  and  woman  had  been  married,  end  goods,  which  had  been  the 
propertj  ot  the  woman  before  marriage,  were  seized,  and  sold  under  an  ezecntion 
agaiDMt  the  goods  of  the  man ;  and  the  woman,  two  years  afterwards,  discovered 
that  the  man  had  a  wife  living  at  the  time  be  professed  to  marry  her:— Held, 
that  abe  was  entitled  to  maintain  trover  against  the  sheriff  for  tbe  value  of  those 
goods,  thoogh  ndUame  was  attributable  to  the  sheriff  or  his  officers.  {Olaupooie 
V.  Vounff,  T.  T.  1829,  K.  B.,  9  B.  &  C.  696). 

t  Where  the  sheriff,  on  a  ca.  sa.  issued,  directed  his  warrant  to  the  bailiff  of  a 
liberty  witfaioi  the  county,  bis  deputies,  and  te  J.  B.,  bis  bailiff,  pursuing  the 
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VI.  RELATIVE  TO  ELISORS*. 

VII.  RELATIVE  TO  THE   EXECUTION  OF  PROCESS  IN 

LIBERTIESf. 


VIII.  RELATIVE  TO  SALES  BY. 

ScARFE  V.  Halifax,  M.  T.  1840.  Ex.     7  M.  ^  W.  288. 

Under  an  A  PARTY  haTing  obtained  a  judgment  of  nonsuit  for  67^  1 1«.  6(1., 

alleged  sale  the  issued  a  writ  of  fi.  fa.  thereon  to  the  defendant,  the  8heri£f  of  S. 
qneationfor^Ae  Thg  sheriflF  having  seized  goods  in  the  plaintiflF's  house,  refused  to 
tS?TOod«be^  give  them  up  until  the  sum  of  30/.  1*.  6rf.,  for  poundage  and  ex- 
longt.  penses,  together  with  the  above  sum  of  ^7l>  1  !«•  6</.,  were  paid. 

terms  of  a  common  warrant: — Held,  that,  although  informal  as  directed  to  tliB 
bailiff's  depaties,  it  was  nevertheless  deemed  a  warrant,  and  not  a  msodate. 
{JaeHon  ▼.  HiU,  E.  T.  1839,  Q.  B.,  2  P.  &  D.  455). 

A  mere  request  that  a  particular  person  named  should  be  employed,  {CorMr. 
Brown,  T.  T.  1838,  B.  C.,  6  D.  P.  C.  794),  or  the  mere  hct  of  a  plaintiff  re- 

auesting  the  sheriff  to  direct  his  warrant  to  a  particular  officer,  does  not  constitate 
lie  latter  a  special  bailiff  so  as  to  render  him  the  plaintiff's  agent.  {Baitm  f. 
Meggaty  H.  T.  1836,  B.  C,  4  D.  P.  C.  557V  But  where  a  plaintiff  sent  a  writ 
of  capias  to  the  under-sheriff,  inclosed  in  a  letter,  wherein  he  requested  that  war- 
rants might  be  granted  to  particular  officers,  whom  he  named,  and  to  one  of 
whom  he  said  he  would  write  in  a  day  or  two.  One  of  the  officers  afterwsrdi 
arrested  the  defendant  on  a  writ,  at  the  suit  of  another  party,  and  let  him  fo  at 
large  on  his  finding  bail  to  that  action : — Held,  that,  unaer  these  circnmstsaces, 
the  plaintiff  had  made  the  officers  his  special  bailiffs,  and  that  the  sheriff  was  not 
answerable  for  the  neglect  of  the  officers  to  detain  the  parfy  on  ^  plaintiff'i 
writ.  {F6rdy.  Leche,  E.  T.  1837,  K.  B.,  1  N.  &  P.  737).  In  an  action  foran 
escape,  it  was  proved  that  the  agent  requested  tiiat  the  warrant  for  the  arrest  of 
the  prisoner  might  be  directed  to  a  particular  officer ;  that  he  gave  instmctioiis  to 
that  officer,  and  afterwards  took  him  and  his  assistant  to  Uie  plaoe  where  tbe 
<xiption  was  to  be  made,  and  then  required  him  to  execute  the  warrant  in  acettam 
manner : — Held,  that  a  nonsuit,  on  the  ground  of  the  bailiff  being  tbe  spedal 
bailiff  of  the  plaintiff,  was  rightly  entered.  (Doe  v.  TVye,  T.  T.  1839,  C  P.i 
5  Bing.  N.  S.  573;  S.  C.  7  Scott,  704 ;  S.  C.  7  D.  P.  C.  636). 

The  sureties  are  only  responsible  for  the  due  performance  of  the  officer's  doty 
to  the  sheriff,  and  not  for  acts  committed  by  him  collateral  to  his  ordinary  official 
duties.  {Cook  v.  Palmer,  E.  T.  1827,  K.  B.,  6  B.  &  C.  739). 

*  Where  the  sheriff  and  coroners  were  members  of  a  corporation,  whidi  were 
plaintiffs  in  the  action,  the  Court  allowed  a  rule  absolute  in  the  first  instance  to 
the  officer  of  the  Court  to  appoint  elisors.  {Mayor  tf  Norwich  v.  OiU,  H.  T. 
1832,  C.  P.,  8  Bing.  27;  S.  C.  6  M.  &  P.  91). 

t  Where  tbe  writ,  directed  to  the  sheriff,  contained  no  non  omittas  obuse,  sad 
was  issued  by  him  to  the  bailiff  of  a  liberty,  and,  after  both  officers  obtaining  tune 
to  return  it,  they  returned  cepi  corpus : — Held,  that  the  bailiff  by  appljring  for  time 
was  not  precluded  from  having  the  rule,  for  not  returning  the  mandate,  dis- 
charged, the  plaintiff  having  obtained  all  that  he  had  to  require.  {Jaekiom  v.  Tmf' 
lor,  T.  T.  1836,  B.  C,  5  D.  P.  C.  140;  Id.  212).  A  sheriff's  bailiff,  who  was 
also  a  bailiff  to  the  lord  of  a  liberty,  with  the  franchise  of  retoma  brevium,  bsring 
levied  upon  goods  within  the  liberty,  under  a  warrant  from  the  aheriff  in  tl»e 
usual  form,  applied  to  the  steward  of  the  lord,  upon  receiving  a  notice  of  a  fist 
of  bankruptcy  against  the  sheriff,  and  under  his  directions  paid  over  the  taffoej 
to  the  plaintiff,  on  receiving  an  indemnity  for  the  lord: — Held,  that  tlie  lofd  had 
tiiereby  recognised  and  adopted  the  act  of  the  bailiff,  and  waived  any  objeedoato 
tbe  legality  of  the  warrant,  and  that  a  rule  for  dischaiiging  a  rule  caUiog  upon  the 
lord  to  return  the  sheriff's  mandate  should  be  disc&aiged.  {PUOeir.  Douttt 
H.  T.  1838,  C.  P.,  4  Bing.  N.  S.  204). 

t  If  the  plaintiff  has  bought  sails  of  the  sheriff  under  an  exaoatioik,  with  a 
knowledge  that  they  are  deposited  at  a  sail-maker's,  and  does  not  apply  for  a  de- 
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The  plaintiff,  befove  the  execntion,  had,  bv  an  assigDment  alleged 
by  the  defendant  to  be  frandulent,  conveyed  his  property  to  H.  and 
J.i  who  sent  an  agent  to  demand  the  goods,  who,  on  the  sheriff's 
refusing  to  delirer  them  except  on  payment  of  the  sum  of  971.  Id^., 
paid  it  under  a  protest,  and  obtained  a  receipt  as  for  a  payment 
by  H.  The  sheriff  returned  that  he  had  levied  of  the  goods  of  the 
plaintiff  the  snm  of  6//.  1 U.  6d.  The  defendant  tendered  in  evi- 
dence a  letter,  written  by  the  under-sheriff  to  the  sheriff's  officer, 
directing  him  to  receive  the  sum  of  671.  lU.  6d.,  if  the  plaintiff 
tendered  that  amount. 

The  Court  held,  that  it  ought  to  have  been  left  to  the  jury  to  say 
whether  the  goods  seized  by  the  sheriff,  or  the  money  paid  to  him, 
belonged  to  the  plaintiff;  and  that  the  sheriff  was  not  estopped  by 
his  retora  from  saying  that  the  goods  seized  beyond  the  amount  of 
the  execution  did  not  belong  to  the  plaintiff. 


IX.  RELATIVE  TO  RENT  UNDER  EXECUTIONS*. 

Svery  till  after  the  time  when  the  aheriff  is  bound  to  pay  over  the  money,  he  caa 

naintam  no  action  againat  the  aheriff  if  the  aail -maker  refuaea  to  deliver  them  up. 

Jhmean  ▼.  Garratt,  H.  T.  1824,  N.  P.,  1  C.  &  P.  169).    To  aupport  an  action 

^r  felling  gooda  let  to  hire  for  a  term,  the  reversioner  ahoald  give  notice  to  the 

B^erif  of  the  party  having  only  a  qualified  intereat.    {Dean  v.  Wkittaker,  T.  T. 

1S24,  N.  P.,  I  C.  &  P.  347).    In  an  action  by  a  landlord  againat  the  aheriff,  the 

Coort  tefbaed  to  allow  the  proceeds  of  the  sale  to  be  paid  into  Court  with  the 

UMts  of  the  action,  though  it  was  awom  that  the  aale  waa  regularly  conducted. 

(Groomhridfft  v.  Fletcher,  H.  T.  1834,  Ex.,  2  D.  P.  C.  353).    The  Court  will 

not  restrain  him  from  aelling,  merely  by  an  offer  of  a  party  claiming  the  gooda  to 

mdemnify  him.  (Harriion  v.  Fo9ter,  H.  T.  1836,  B.  C,  4  D.  P.  C.  558).    The 

iberiiF  may  be  entitled  to  expenses  of  sale  against  assignees.    {Clarke  v.  Niehol' 

«»,  H.  T.  1835,  Ex.,  1  C,  M.  &  R.  724 ;  S.  C.  3  D.  P.  C.  454  ;  S.  C.  5  Tyrw. 

233;  8.  C.  6  C.  &  P.  712).    The  aUt.  2  &  3  Vict.  c.  29  has  a  retnMpective 

operation,  ao  aa  to  protect  the  sheriff  from  liability  in  respect  of  a  bonA  fide  ex- 

ecDtion  levied  on  the  gooda  of  a  bankrupt  without  notice  of  the  act  of  bank- 

niptcy  when  the  aeixure  and  aale  took  place,  and  the  fiat  issued  before  the  paaa- 

i&g  of  the  act,  bat  the  assignees  were  not  appointed  until  afterwards.   (NeUtrop 

▼.  SearisMck,   T.  T.  1840,  Ex..  8  D.  P.  C.  747  ;  S.  C,  6  M.  &  W.  684). 

^^here  the  amoant  seized  ia  the  subject  of  dispute,  the  Court  will  not  permit  the 

sheriff  to  pay  it  into  Court  till  indemnified.    {Hartley  v.  Slead,  M.  T.  1833^ 

C.  P.,  8  Moo.  466). 

*  The  Stat.  8  Ann.  c.  14,  is  confined  to  executions  on  judgments^  {Brandlimg 
▼.  Barrmgton,  E.  T.  1827,  K.  B.,  6  B.  &  C.  467),  but  applies  to  goods  in 
^Brtments  befaig  parcel  of  a  messuage.    {Tkurgood  v.  Riehardaon,  H.  T.  1831, 
N.  P.,  4  C.  &  P.  481).     If  the  attorney  for  an  execution  creditor  on  being  in« 
formed  of  a  claim  by  the  landlord  for  rent  direct  the  aheriff'a  officer  to  withdraw 
tile  execution,  and  he  do  ao,  and  the  plaintiff  sue  out  a  ca.  sa.  for  the  debt,  such 
execution  creditor  cannot  bring  an  action  against  the  sheriff  for  falselv  returning 
to  the  fi.  fa.  that  so  much  rent  was  due ;  and  he  will  not  be  entitlea  to  recover 
though  he  shew  that  the  suppoaed  landlord  had  not  a  right  to  the  rent  claimed, 
and  that  the  attorney,  at  the  time  he  directed  the  officer  to  withdraw  the  execu- 
tion, did  not  know  what  the  landlord'a  title  waa.  {Stuart  v.  Whiiiaker,  M.  T. 
1825,  N.  P.,  1  R.  &  M.  310;  S.  C.  2  C.  &  P.  100).     But,  if  the  aheriff,  con- 
trary to  the  8  Ann.  c.  14,  s.  1,  remove  the  goods  and  sell  tiiem  without  paying 
(ap  to  a  year,  if  due)  to  the  landlord,  and  the  goods  sell  for  less  than  the  rent, 
the  sheriff  cannot  compel  the  landlord  to  accept  Uie  sum  which  they  produced  on 
the  aale,  the  landlord  is  entitled  to  such  damages  as  the  jury  may  think  he  has 
"Qstained  by  the  removal.    {Calvert  v.  /o//(^e,  E.  T.  1831,  K.  B.,  2  B.  &  Ad. 
418).    Where  the  aheriff  executes  a  fi.  Ik.,  and  he  receives  notice  of  a  year's 
rent  being  doe,  and  the  goods  on  the  premises  are  not  sufficient  to  satisfv  a  year's 
rtet,  he  must  withdraw ;  and,  if  he  seUs,  the  Court  will  not  stay  proceedings  in  an 
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X.  RELATIVE  TO  ABANDONMENT  OF  SEIZURE  BY*. 

XI.  RELATIVE  TO  THE  SHERIFFS  COURTSf.    Sec  also 

tits.  Interpleader — New  Trial — Trial,  JFrit  of, 

XII.  RELATIVE  TO  THE  OLD  AND  NEW  SHERIFPJ. 


XIII.  RELATIVE  TO  REMEDIES  AGAINST. 

(a)  By  action. 

1 .  Form  of. 

Carlisle  v.  Garland,  H.  T.  1831.  C.  P.     7  Bing.  298;  S.  C. 

5  3f.  ^  P.  102. 

Formerly,  tro-        The  sheriff,  being  in  possession  of  goods  of  one  L.  under  a  writ 
▼er  lay  where      ^f  g^  ^^  issued  at  the  suit  of  one  P.,  assented  to  an  arrangemeDt, 

action  against  him  on  the  8  Ann.  c.  14,  •.  1,  on  paying  over  the  prooeedi  of  the 
■ale.  {Fo$ter  t.  Hilton,  E.  T.  1831,  B.  C,  1  D.  P.  C.  35). 

Caae  against  a  sheriff.  The  first  count  was  framed  npon  8  Ann.  c.  14, 1. 1, 
for  seizing  the  goods  of  a  tenant  in  execution  without  leaving  enough  to  pay  tbs 
landlord  a  year's  rent  then  due,  and  of  which  arrear  the  defendant  had  notice, 
and  stated  that  the  defendant  took  the  goods  of  T. ,  the  tenant  of  the  plaintiff,  under 
a  fi.  fa.  issued  against  S.  at  the  suit  of  B.  Iliis  was  not  traTersed  hy  the  pleu, 
and  no  other  execution  appeared : — Held,  that  the  connexion  of  the  party,  who 
was  shewn  to  have  seized  the  goods  with  the  defendant,  sufficiently  appeared, 
without  producing  any  acknowledgment  from  the  defendant  to  that  party.  (JM 
T.  Poyn/z,  £.  T.  1840,  Ex.,  8  D.  P.  C.  410 ;  S.  C.  6  M.  &  W.  410). 

*  The  property  in  goods  taken  in  execution  is  not  changed  by  the  delivery  of 
the  writ  to  Uie  sheriff  until  sale  by  him,  but  remains  s^  in  the  debtor,  and 
may  be  dealt  with  by  him,  subject  to  the  claims  upon  it  and  to  the  execatiao: 
where,  by  taking  security  for  the  debt  of  a  third  person,  and  other  circomstiBoei, 
there  was  eridence  for  the  jury  to  presume  an  abandonment  by  the  creditor  of 
his  writ  of  execution,  and  Uie  debtor  bonA  fide  transferred  the  property  to  the 
plaintiff : — Held,  that  he  might  maintain  trespass  against  the  execution  oeditor 
for  the  seizure  and  subsequent  sale  of  the  goods.  {SamMel  t.  DicJke,  £•  T.  1838, 
Ex.,  3  M.  &  W.  622). 

t  l^e  sheriff  is  not  liable  in  ^trespass  for  the  act  of  the  bailiff  of  a  coonty 
court  in  taking  the  goods  of  a  s&anger,  upon  process  directing  him  to  take  the 
defendant's  goods.  (TVimo  t.  Aforrif,  T.  T.  1835,  Ex.,  2  C,  M.  &  R.  298; 
S.  C.  4  D.  P.  C.  224). 

^  t  The  new  sheriff  is  not  amenable  for  the  escape  of  a  debtor  taken  in  ezeen- 
tion  in  the  time  of  his  predecessor,  and  not  deliyered  over  to  him  by  the  inden- 
ture. (Davidam  ▼.  Seyntour,  H.  T.  1827,  N.  P.,  1  M.  &  M.  34).  AndwiiU 
wholly  executed  ought  not  to  be  transferred  to  the  new  sheriff,  under  3  &  4 
Will.  4,  c.  99,  s.  7  ;  and  held,  that  the  balance  of  the  proceeds  constitnte  a  debt 
from  the  former  aheriff  to  the  debtor,  and  could  not  be  taken  in  execution  under 
1  &  2  Vict.  c.  110,  s.  12 ;  and  that  the  defendant  was  not  rendered  liable  by 
having  employed  the  same  under-sheriff.  (Harrison  t.  Paynter,  E.  T.  1840,  Ex., 
8  D.  P.  C.  349).  Where  the  old  sheriff,  not  having  sold  gooda  seised,  it  dis* 
trained,  and  a  motion  made  to  increase  issues,  the  Court  will  allow  it  to  be  for 
the  whole  amount,  and  further  to  cover  the  costs  of  delay  of  the  applicatioa ; 
and  it  is  absolute  in  the  first  instance.  (Nowell  v.  Underwood,  M.  T.  1836,  K.  B., 
6  D.  P.  C.  229).  In  an  action  against  the  late  sheriff,  the  Court,  upon  an  afi- 
davit  of  his  being  abroad,  and  the  period  of  his  return  doubtfal,  allowed  service  of 
process  upon  his  late  under-sheriff  to  be  good  service  upon  him.  (Batchekr  v. 
Fyte,  2  M.  &  Scott,  171). 
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whereby  the  goods  were  delivered  over  to  P.  in  satisfaction  of  his  seiziire  and  sale 
debt,  a  portion  of  them  being  handed  over  to  the  officer  to  secure  ^^^^^^ 
his  poundage.    Before  the  issuing  of  the  fi.  fa.  L.  had  committed  *»*'*''™P   ^  • 
an  act  of  bankruptcy^  whereupon  a  commission  was  sued  out  after 
the  delivery  of  the  goods  by  the  sherifiTs  officer. 

The  Court  held^  that  such  delivery  amounted  to  a  conversion,  for 
which  the  sheriff  was  liable  in  trover  at  the  suit  of  the  assignees 
ofL. 

Smith  v.  Eggington,  M.  T.  1837.  Q.  B.     6  D.  P.  C.  38;  S.  C. 

2N.^P.  143. 

In  trespass  against  the  sheriff  for  false  imprisonment;  plea,  justi-  Bat  trespais 
fjing  under  an  attachment  out  of  Chancery;  and  the  replication  doe«  not  lie 
only  stated  the  detainer  by  the  defendant  after  thirty  days,  contrary  Jf[^JS?fS*ini- 
to  the  11  Geo.  4  &  1  Will.  4,  c.  36,  s.  15.     On  demurrer—  pruonment  un- 

The  Court  held,  that  the  replication  was  bad,  the  sheriff  not  being  der  an  attach- 
a  trespasser  ab  initio,  the  action  of  trespass  was  not  maintainable,      mentf. 


2.  Declaration* 


Lloyd  v.  Wood,  T.  T.  1836.  K.  B,    5  Ad.  ^  E.  228. 

In  case  against  the  sheriff  for  executing  an  attachment  against  a  In  declaring 
pwty  in  contempt  for  not  obeying  an  order  of  the  Court  of  Chan-  aga»»t  a  Bheriff 
eery,  by  attaching  the  body,  he  "  bemg  then  privileged  from  being  ^JJ^''^  ^ci 
80  attached,  and  the  defencbuit  well  knowing,"  &c.: — Held,  that  the  complained  of 
deckration  was  bad  for  not  shewing  the  nature  of  the  privilege,  and  must  dearly  be 
that  it  was  such  as  to  prevent  the  ordinary  duty  of  the  sheriff.  one  falling 

'^  ^         ^  within  the  scope 

of  his  datieat. 

*  Though  without  notice.  {DiUon  y.  Langley,  £.  T.  1831,  K.  B.,  2  B.  &  Ad. 
131).  Bat  now  see  2  &  3  Vict.,  c.  29,  ante,  tits.  Bankrupt — Execution.  Where, 
in  trorer  by  the  owner  for  goods  let  on  hire  and  seized  by  the  sheriff,  the  declar- 
atioa  alleging  the  carrying  and  converting,  &c.,  but  it  appeared  that  the  sheriff 
^  not  sold,  the  learned  Judge  direct^  a  nonsuit.  (Ihtfill  y.  SpottUufOode, 
E.  T.  1828,  N.  P.,  3  C.  &  P.  437). 

t  IVespass  does  not  lie  against  a  sheriff  to  reooyer  damages  for  the  seisure  of 
property  by  hia  bailiff  under  a  writ  of  leyari  fSscias  issued  in  a  suit  in  the  county 
court,  becuise  the  sheriff  is,  in  such  a  case,  a  judicial  and  not  a  ministerial  offi- 
ttr.  (Thuley  ▼.  Naaau,  T.  T.  1827,  N.  P.,  1  M.  &  M.  52;  S.  C.  2  C.  &  P. 
582).  But  the  aheriff-is  liable  in  trespass  if  the  officer,  under  colour  of  a  ii.  fa., 
takes  the  defendant  to  prison.  (Snmrt  y.  Huiton,  M.  T.  1833,  K.  B.,  2  N.  & 
M.426).  F  V 

t  A  declaration,  in  the  commencement,  stated  that  the  defendant  was  sum- 
moned to  answer  the  plaintiff,  assignee  of  certain  sheriffs,  but  the  bond  declared 
on  appeared  to  be  made  to  the  plidntiff  personally : — Held  sufficient  on  special 
demurrer.  {Reynold*  y.  WeUh,  H.  T.  1835,  Ex.,  3  D.  P.  C.  441).  And  de- 
claration for  an  escape  on  mesne  process  need  not  allege,  that  an  affidavit  of  the 
caase  of  action  was  made  and  filed ;  {Nightingale  y.  Wilcoxaon,  M.  T.  1829, 
K.  B.,  10  B.  &  C.  202)  ;  nor  that  writ  was  indorsed  for  bail  by  virtue  of  an 
affidavit,  &c.  (Wileoxon  v.  Nightingale,  H.T.  1828,  C.  P.,  4  Bing.  501 ;  S.  C. 
1  M.  &  P.  279). 

Declaration  for  a  false  return  need  not  allege  that  party  was  actually  in  she- 
rirs  custody.  {Dean  qf  Hertford  v.  Macnamara,  M.  T.  1824,  K.  B.,  5  D.  & 
R<  95).  A  count  in  case  against  a  sheriff,  after  alleging  the  delivery  of  a  writ  of 
fi.  fa.  to  him,  stated  that  there  were  goods  within  his  baUiwick,  whereon  he  might 
luiTe  levied  the  monies  indorsed  on  the  writ,  of  which  he  had  notice,  yet  that  be 
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In  an  action  for 
a  falie  retam, 
the  plea  of 
not  guilty  only 
puts  in  issue 
the  making  of 
the  return 
and  not  the  in- 
ducement*. 


3.  Pleas. 

Wright  v.  Lainson,  T.  T.  1837.  Ex.    2  M.  ^  W.  739. 

In  case  against  the  sheriff  for  a  false  return  of  nulla  bona,  to 
which  the  only  plea  was  not  guilty — 

The  Court  held»  that  upon  such  plea  the  only  matter  in  issue 
was  the  fact  of  having  the  money  in  his  possession,  and  his  making 
the  return  stated  in  the  declaration;  and  that  in  the  term  "induce- 
ment" in  Reg.  Hil.  T.,  4  Will.  4,  c.  1»  was  included  every  thing  not 
involved  in  the  charge  alleged  against  the  sheriff,  and  he  could  not 
therefore  avail  himself  of  the  defence  of  the  bankruptcy  of  the  debtor 
before  the  execution  of  the  writ. 


had  not  the  monies  at  the  return  of  the  writ,  and  did  not  levy  the  same,  but 
falsely  returned  that  he  had  seiied  and  taken  the  goods,  which  remained  unadld 
for  want  of  buyers :  qunre,  if  good.  {Pitcher  t.  Kin^f  M.  T.  1838,  K.  B.,  1  P. 
&  D.  297). 

A  declaration  on  the  28  Elix.  c.  4,  for  extortion,  stated  that  the  sheriff  took 
more  and  other  consideration  than  is  by  the  statute  limited  and  appointed  in  that 
behalf;  that  is  to  say,  divers  large  sums  of  money,  in  the  whole  amounting  to 
the  sum  of  1/.  16«.  9<l.,  and  more  than  is  in  the  said  act  limited  and  appointed 
in  that  behalf: — Held  bad  on  special  demurrer.  {Athby  v.  Httrrit,  T.  T.  1837, 
1  N.  &  P.  673;  S.  C.  5  D.  P.  C.  742). 

Case  against  the  sheriff,  before  the  1  &  2  Vict.  c.  110.  The  declaration  alleged 
that  a  writ  of  capias  ad  respondendum  was  delivered  to  the  sheriff  to  be  ezecnted 
against  R.  T.,  and  that  the  sheriff  did  not  arrest  in  a  reasonable  time,  and  that 
R.  T.  did  not  cause  bail  to  be  put  in,  whereby  the  plaintiff  was  injured,  and 
likely  to  lose  his  debt: — Held,  that  the  action  was  not  maintainable,  no  actual 
damage  being  shewn  in  the  declaration ;  and  because  the  sheriff  might  consistently 
with  its  averments,  after  a  reasonable  time  had  elapsed,  and  after  his  negligence, 
have  arrested  the  original  defendant,  and  the  plaintifT  might  have  been  able  to 
prosecute  his  action  quite  as  speedily  as  if  the  sheriff  had  arrested  on  tbe  lint 
opportunity.   {Randell  v.  WAeeble,  E.  T.  1840,  Q.  B.,  2  P.  &  D.  602). 

*  Under  plea  of  no  goods,  defendant  may  shew  that  the  rent  exhausted  tlie  pro- 
oeeds.  (  Wintie  v.  F^eemeHf  H.  T.  1840,  Q.  B.,  11  Ad.  &  E.  539;  S.  C.  1  O.  &  D. 
93).  Where  plaintiff  claimed  under  the  sheriff,  and  defendant  pleaded  that  the  goods 
were  not  the  plaintiff's,  held  that  the  defendant  might  shew  that  the  sale  by  the 
sheriff  was  not  bon&  fide.  {Ashley  v.  MinMU,  E.  T.  1838,  Q.  B.,  3  N.  &  P., 
231).  Plea,  defendant  did  not  take  the  goods,  &c.,  and  levy,  &c.,  moido  et  formi, 
too  large  an  issue,  and  bad.  (Siubb*  v.  Laituon,  T.  T.  1836,  Ex.,  1  Tyrw.  &  G« 
1000 ;  S.  C.  5  D.  P.  C.  162;  1  M.  &  W.  728). 

In  an  action  against  the  sheriff  for  a  false  return  of  nulla  bona,  tlie  defener 
being  the  bankruptcy  of  the  debtor,  the  Court  refused  to  allow  the  defoidaiit  to 
plead  two  pleas,  one  traversing  the  seixure  of  the  goods  of  the  debtor,  and  aaotlicr 
setting  fordi  the  dates  of  the  act  of  bankruptcy  and  of  the  fiat  of  the  defendant 
in  the  original  action.  (Wright  v.  Lainton,  M.  T.  1837,  Ex.,  6  D.  P.  C.  152; 
S.  C.  3  M.  &  W.  44).  In  an  action  against  tiie  sheriff  for  a  false  retun  of  oailn 
bona  to  a  writ  of  fi.  fa.,  the  allegation  in  the  declaration,  that  the  defSendant 
goods  and  chattels  of  the  value  of  the  monies  indorsed  on  the  writ,  "and 
levied  the  same  thereout,"  imports  not  only  a  seixure  and  a  sale  under  the 
tiff's  writ,  but  also  that  the  sheriff  had  in  his  hands  the  proceeds  of  die 
the  purpose  of  handing  them  over  to  the  plaintiff.  Therefore,  a  pkn  to 
declaration,  alleging  '*  that,  before  the  ddivery  of  the  writ  therein 
another  writ  of  fi.  fa.,  at  the  suit  of  J.  F.,  to  levy  of  the  goods  of  the 
was  delivered  to  the  sheriff,  who,  after  seixing  and  taking  the  goods  and 
in  execution  as  in  the  declaration  mentioned,  and  before  the  same  or  an j  psot 
thereof  had  been  sold  or  disposed  of  under  and  by  virtue  of  such  writ,  Briaird  and 
took  in  execution  the  said  goods  and  chattels  for  the  purpose  of  lewying  the 
monies  directed  to  be  levied  by  the  indorsement  on  the  writ  at  the  suit  of  J.  P., 
and  sold  the  same  for  a  sum  less  than  the  amotmt  of  such  monies,  whidk  aan 
the  sheriff  paid  over  according  to  the  exigency  of  the  writ,  at  the  suit  of  J.  P.,'* 
concluding  with  a  verification,  was  held  to  be  bad  on  special  demurrer  •■  n 


SHERIFF— Remedie*  against— By  Action.  425 

Dyke  v.  Duke,  H.  T.  1838.  C.  P.     4  Bing.  N.  S.  197. 

In  an  action  against  a  aheriif  for  not  arresting,  under  a  ca.  sa.,  in  an  action 

A  party  then  being  within  his  bailiwick,  as  he  might  and  ought  to  for  not  arrest- 

hiTC  done,  a  plea,  that  the  plaintifF  did  not  furnish  the  defendant  |^'^„„^ot^"**' 

with  such  information  as  would  enable  him  to  recognise  and  identify  ^ea?Uiat  the 

the  party  to  be  arrested,  was  held  ill,  inasmuch  as  the  duty  of  com-  plaintiff  did  not 

monicating  such  information  is  not  imposed  upon  the  plaintiff.  furniah  him 

with  e?idenoe 

^  __^  BO  aa  to  identify 

the  priaoner*. 

4.  RepHeationf, 


5.  Evidenee. 

Scott  v.  ]IiUr8ball,  H.  T.   1832.  Ex.     2  C.  ^  J.  238;  S.  C. 

2  Tyrw.  259. 

In  debt  on  the  stat.  23  Hen.  6,  c.  9,  against  the  defendants  as  Ad  examined 
aherifp  of  Middlesex,  for  taking  from  the  plaintiff,  by  occasion  and  ^P7  ^^.^J^^^ 
under  colour  of  their  office,  the  sum  of  3/.,  a  larger  sum  of  money  ^"'^  illme^in ' 
than  was  allowed  by  law,  for  letting  the  plaintiff  to  bail  upon  a  biU  doned  in  uaaal 
of  Middlesex.  conrae  in  the 

The  Court  held,  that  the  examined  copy  of  a  writ,  returned  with  ■l^riff'a  office, 
the  name  of  a  sheriff's  officer  indorsed  thereon,  and  proof  that  pro*  !^^^^^ 
cess  was  executed  by  an  officer  of  that  name,  and  that  the  practice  of  officer  with  abe- 
the  sheriff's  office  is  to  indorse  on  the  writ  the  name  of  the  officer  to  rifft. 

ugomentative  traYerae  of  the  allegation,  **  that  the  defendant  lefied  the  aame 
thereout,"  and  not  condnding  to  the  conntrj,  or  with  an  abaque  hoc.  {Drewe 
T.  LaUuan,  H.  T.  1840,  Q.  B.,  3  P.  &  D.  245). 

A  bailiff,  not  having  the  return  of  proceaa  like  the  aheriff,  ia  not  boond  to 
lUege  the  retom ;  the  latter,  not  having  diacharged  lua  duty  without  auch  return, 
oouU  not  otherwiae  make  out  a  complete  juatification.  (Shoriand  y.  Gweti, 
E.  T.  1826,  K.  B.,  5  B.  &  C.  485 ;  S.  C.  8  D.  &  R.  251). 

*  A  declaration  in  caae  againat  a  aheriff  alleged  the  recovery  of  a  judgment 
againat  W.,  and  the  iaauiog  of  a  writ  of  teatatum  fl.  fa.,  directed  to  the  defend- 
ant, by  virtue  of  which  he  aeiied  the  gooda  of  W.,  and  remained  in  poaaeaaion 
thereof  a  long  time.  Breach,  that  defendant  wrongfully  forbore  to  aell  the  gooda 
from  the  30th  April  until  the  1 7th  May,  when  he  returned  that  he  had  taken,  &c., 
the  gooda  of  W.,  and  fidaely  returned  that  the  gooda  remained  in  hia  handa  for 
want  of  buyera.  Pleaa,  firat,  that  the  defendant  did  not  aeise  or  take  in  execu- 
tion any  gooda  of  W.,  or  remain  in  poaaeaaion  under  the  writ ;  aecondly,  that  the 
defendant  could  not,  during  the  time  in  the  declaration  mentioned,  have  aold  the 
gooda;  thirdly,  a  fiat  in  bankruptcy  againat  W.,  by  which  the  gooda  veated  in 
the  official  aaaignee : — Held,  that  the  firat  plea  waa  bad  for  duplicity ;  that  the 
Kcond  plea  amounted  to  the  general  iaaue;  and  that  the  third  plea  waa  an 
arguaaentatiTe  denial  that  the  gooda  aeized  were  the  gooda  of  W.  (JRowe  v.  Ame$, 
T.  T.  1840,  Ex.,  8  D.  P.  C.  750 ;  S.  C.  6  M.  &  W.  747). 

t  If  a  defendant  in  treapaaa  juatify  under  a  fi.  fa.,  the  plaintiff  cannot  reply 
matter  which  merely  ahewa  an  exceaaive  levy  or  extortion.  (SAorlomf  v.  Oweit, 
£.  T.  1826,  K.  B.,  5  B.  &  C.  485 ;  S.  C.  8  D.  &  R.  257). 

t  In  an  action  againat  a  aheriff  for  taking  the  plaintiff'a  gooda,  to  connect  the 
sheriff  with  the  affair,  it  waa  proved  by  the  officer  that  he  took  the  gooda  under  a 
warrant,  whidi  he  produced,  and  which  he  atated  that  he  received  fh>m  Meaara. 
A.  &  Ca,  the  London  agenta  of  the  aheriff.  It  waa  alao  proved  by  the  under- 
aheriff  that  Meaara.  A.  &  Co.  were  the  Iiondon  agenta  of  the  aheriff: — Held  auf- 
fident.  {Shepherd  v.  Whebhf  1838,  N.  P.,  8  C.  &  P.  534).  A  fi.  fa.  directed 
to  the  coroner  iaaued  on  a  judgment  obtained  by  a  plaintiff^  and  the  pUdntiff'a 
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whom  the  iheriff'fl  wamnt  is  detirered,  is  suffideiit  to  oonnect  the 
sheriff  with  the  acts  of  such  cl&cer,  and  to  render  him  liable  in  an 
action  for  SKftortion* 


ittonief  faidofwd  tlicraoa  the  name  of  8m  ta  oflleer  of  the  iherifl;  who,  af^ 
gooda  MiMd  aader  the  S.  ik.  lud  bean  sold,  laoclfed  the  proeeeda  from  the  bio* 
ker,  aod  did  not  head  tfaam  ofer*  A  perooa,  wbo  kad  boqglit  goods  ai  te  mie 
which  had  beea  oosed  aadcr  tbe  fi.  &.,  but  which  were  aftCTwerds  dafaned  by  a 
third  puty  and  taken  away  from  him,  brought  an  action  against  the  sherifTfor 
the  porchase-monej  paid  hj  him,  the  consi£ration  having  fSuIed : — Hdd,  that 
8.  was  not  the  officer  of  the  alieriff,  bat  of  the  coroner,  and  that  the  defendant 
was  not  connected  with  the  proceedings  so  as  to  be  Uable.  {SarjemU  t.  Cowam^ 
E.T.  1833,  Ex.,  1  C.&M.  491).  In  an  aetion  against  the  sheriff  fornot  levy- 
ing  nnder  a  IL  fk.,  andfrlsdy  retorning  nulla  bona,  the  plea  of  not  guilty  admits 
the  jodgment,  the  writ,  the  delirery  of  it  to  the  sheriff,  that  there  were  goods  in 
his  bailiwick,  and  that  he  had  notice  of  it.  The  only  matters  of  defence  araila- 
hie  nnder  that  plea  are,  that  he  did  lery  within  a  reasonable  time,  and  that  be  did 
not  make  the  retam  allied.  {LewUr.  Aleoek,  H.  T.  1838,  Ex.,  3  D.  P.  C.  389). 
In  troTcr  against  sheriff,  it  is  sufficient  to  produce  a  warrant  baring  the  sheriff's  seal 
ofjoffioe,  and  it  will  be  presamed  to  be  regularly  issued.  (Oibbuu  ▼.  PhiUipM,  M.T. 
1827,  K.B.,  7B.&C.535,  n.).  In  sn  action  against  a  sheriff  for  a  falae  return 
of  nulla  bona  to  a  writ  of  fieri  facias,  in  which  the  question  is,  whether  the  goods 
of  Che  debtor  had  passed  to  his  assignees  under  Us  bankruptcy,  the  defendant 
need  not  pat  in  the  depotitioB  of  the  petitioning  ereditor  to  shew  what  the  peti- 
tioning  creditor's  ddit  was ;  nor  is  the  defendant  limited  to  the  debt  only  which 
is  stated  in  the  deposition  of  the  petitioning  creditor.  {Birl  ▼.  Siepkenton,  1839, 
N.  P.,  8  C.  &  P.  741).  So,  in  an  action  for  a  false  return  of  nuOa  bona  to  a  fi. 
fa.,  if  the  plaintiff  shew  the  debtor  to  be  possessed  of  certain  goods,  it  is  no  de- 
Ibftoe  fbr  the  sheriff  to  shew  a  prior  exeeotion  to  an  amount  of  greater  Talne,  If  to 
that  execution  the  sheriff  slso  retnraed  nulla  bona.  (Tbirae  ▼.  CVoisdcr,  T.  T. 
1826,  N.  P.,  2  C.  &  P.  355).  The  Court  will  not  take  judkial  notice  of  an  entry 
in  the  sheriTs  books.  {Rmtteli  t.  Diekwn,  H.  T.  1830,  C.  P.,  6  Bing.  442). 
Goods  had  been  taken  in  execution  about  the  time  of  the  change  of  sheriflii,  and 
after  an  action  of  trover  by  assignees  was  set  down  for  trial,  the  writ,  whidi  had 
not  been  returned,  had  been  leen  with  a  form  of  return  with  the  defendant's  (the 
present  sheriff)  name  indorsed,  but  at  the  trial  tiie  writ  was  produced  with  that 
name  erased,  and  the  name  of  die  fbrmer  sheriff  instead : — Held,  that,  as  the  first 
indorsement,  if  produced,  would  have  been  conchisiye  against  the  de£endanty  as 
rendering  him  responsiblie  for  the  sale,  it  was  fbr  the  jury  to  say,  whether  his 
name  had  been  put  thereon  by  mistake  in  the  officer,  or  subsequently  eriaed  as 
an  after-thought  to  turn  the  plaintiff  round ;  held  also,  that  the  plaintiff  is  not 
bound  by  the  price  of  the  goods  at  the  ssle,  tiiough  where  the  plaintilb,  as  aa- 
signees,  would  be  bound  to  sell  them,  it  may  be  considered  a  fair  measnra  of 
damages.  (  WktMomte  ▼.  Atkimmm,  T.  T.  1828,  N.  P.,  3  C.  &  P.  345).  XWkii« 
abail-bond  is  not  an  admission  by  the  sheriff  that  the  arrest  was  valid.  (BnmtkiU 
T.  Boberttim,  T.  T.  1839, 0.  B.,  2  P.  &  D.  269 ;  S.  C.  9  Ad.  &  £.  840). 

When  warrant  is  returned  by  officer  to  sheriff,  it  is  sufficient  to  give  latter  no- 
tice to  produce.  {T^plim  v.  Aitp,  T.  T.  1825,  C.  P.,  3  Bing.  164). 

In  an  action  against  the  sheriff  for  taking  the  plaintiff's  goods,  an  afitdacvit 
made  by  his  officer  on  an  interpleader  application,  is  admimible  in  evidence  to 
prove  both  his  agency  and  his  declarations.  {BoriekiU  v.  Haiat,  M.  T.  1837* 
Q.  B.,  2  N.  &  P.  426). 

A  return  of  nulla  bona,  made  by  the  sheriff  to  a  fieri  fedas  against  A.,  ia  nd» 
missible  in  evidence  upon  the  trial  of  a  question  as  to  property  in  goodt  at  the 
time  of  such  return  between  A.  and  a  succeeding  shenff.  {Atril  v.  Skmi^  V* 
Warwick ,  T.  T.  1834,  K.  B.,  3  N.  &  M.  871). 

Declarations  made  by  an  officer  whilst  in  possession  of  goods  under  a  fi.  fii.. 
after  the  return  of  the  fi.  fe.,  are  eridenoe  against  the  sheriff,  and  no 
is  necessary  after  a  writ  of  venditioni  exponas  to  oonnect  the  officer 
sheriff.  (JaeobM  v.  Hm^kryt,  H.  T.  1834,  Ex.,  2  C.  &  M.  413;  8.  C.  4 
272).     So,  where  A.  sued  out  a  writ  of  fi.  Cs.  against  the  goods  of  E., 
shenff  executed  a  bill  of  sale  of  certain  goods  to  A.    After  this  B. 
possession  of  the  goods,  and  the  sheriff  again  took  them  under 
ecution  against  B. :— Held,  in  an  action  brought  by  A.  against  the 
taking  thrae  goods,  that  the  declarations  of  B.  were  evidence  for  ^  '  ^ 
shew  that  A.*s  execntion  was  merely  colourable.    (  Wiliiet  v.  FmrUf^  \iO^  N.  F  . 
3  C.  &  P.  395).    So,  if  an  cxecutioa-cawditor  has  indemnified  the  -*— ^  -^^ 
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6.  QuMiionfar  the  Jury  *• 
7.  Dama^etf. 
8.  CMlf  {•     8e^  abo,  tit.  laierpkader. 


9.  Staying  Proceedings. 

BsAYAN  V.  DAWtON,  E.  T.  1830.  C.  P.     6  Biny.  556. 

Thk  sheriff  seized,  under  a  fi,  fiu  issued  by  a  creditor  of  one  L.,  iq  cue  of  con- 

goods  which  had  previously  been  eonyeyed  by  L.  to  the  plaintiff  by  tending  ex- 

bill  of  sale,  of  which  the  sheriff  had  notice.     Both  parties  refusing  ecutions  the 

to  indemnify  the  sheriff,  and  the  plaintiff  having  sued  him  in  trcs-  Jr^^^ngB 

paw —  against  the 

The  Court  ordered  the  proceedings  to  be  stayed  until  the  plaintiff  sheriff^. 
indemnified  the  sheriff. 

he  says  U  evidence  in  an  aetion  against  the  sheriff  for  taking  the  plaintiff's  goods 
ander  an  execation  against  a  third  person.  {Proctor  r.  Lmntfm^  M.  T.  1836, 
N.  P.,  7  C.  &  P.  629).  Bat  the  declaration  of  ondersheriff,  that  A.  was  the 
officer,  madmiasible.  {Snowbail  ▼.  Ooodriehe,  H.  T.  1833,  K.  B.,  1  N.  &  M. 
234 :  see  Drake  r.  SpkeOf  7  T.  R.  113). 

An  allegation  of  a  judgment  for  non-performance  of  certain  promises  and  nn- 
dertaldngs,  is  not  supported  by  proof  of  a  judgment  upon  one  promise  and 
andertaking.  {Edwards  y.  Lucas,  E.  T.  1826,  K.  B.,  5  B.  &  C.  339 ;  S.  C. 
8  D.  &  R.  98). 

*  In  an  action  on  the  case  against  the  sheriff  for  not  arresting  J.  W.,  against 
whom  a  writ  had  iasned,  it  appeared  that  J.  W.  was  in  cnstody  the  dsT  after  the 
return  of  the  writ,  and  that  the  plaintiff  had  sustained  no  damage :— Held,  that 
the  jury  were  properly  directea  to  consider  whether  J.  W.  could  have  been 
arrested  before  me  return  of  the  writ,  and  if  he  could,  what  damage  had  been  sus- 
tained by  the  plaintiff.  {Barker  r.  Oreen,  M.  T.  1824,  C.  P.,  2  Bing.  317). 

f  A  plaintiff  is  not  bound  in  an  action  of  trorer  against  the  sheriff  by 
the  price  which  the  goods  fetched  at  the  sale,  thongh  where  the  plaintiffs,  as 
aasigneea,  would  be  bound  to  sell  them,  it  may  be  considered  a  fair  measure  of 
danuges.  {Wkitehouee  v.  Atkinson,  T.  T.  1828,  C.  P.,  3  C.  &  P.  344).  To 
entitle  the  plaintiff  to  damages  for  unreasonable  delay  in  selling,  some  injury 
must  be  shewn.    {Bales  y.  Wingfleld,  M.  T.  1833,  K.  B.,  2  N.  &  M.  831). 

X  When  the  sheriff  is  ruled  in  vacation  to  bring  in  the  body  or  return  the  writ, 
the  Court  will  not  fix  the  sheriff  with  costs  of  any  irregularity  between  the  de- 
fault and  attachment,  unless  the  plaintiff,  so  soon  as  he  discovers  the  irregularity, 
gives  notice  of  his  intention  to  proceed  against  him.  {Res  y.  Sheriff  of  Essex t 
T.  T.  1836,  Ex.,  1  M.  &  W.  720). 

§  Where  actions  are  brought  against  the  acceptor  and  the  drawer  of  a  bill  of 
exdiange,  proceedings  against  the  sheriff  in  the  action  against  the  acceptor  will 
be  stayiMi  on  payment  of  the  debt  and  costs  in  that  action  only.  {Vaugkan  r, 
Harris,  E.  T.  1838,  Ex.,  3  M.  &  W.  542).  And  where  the  sheriff  had  neglected 
to  arrest  the  defendant  in  an  action  by  the  indorsee  against  the  acceptor,  and  an 
action  was  brought  against  him,  the  Court  directed  the  proceedings  to  be  stayed 
upon  payment  of  the  debt  and  costs  in  that  action  only.  {Ball  v.  Blackwood, 
B.  T.  1838,  Ex.,  6  D.  P.  C.  589). 

The  sheriff  haying,  under  a  fieri  facias  issued  at  the  suit  of  a  judgment-credi- 
tor, seised  the  goods  of  a  bankrupt,  which  the  assignees  claimed,  the  Court 
stayed  the  return  of  the  ft.  fa.  until  the  sheriff  should  be  Indemnified.  The 
assignees  of  the  bankrupt,  in  their  own  name,  and  not  in  their  character  of  as- 
sig:nees»  brought  trespass  against  the  sheriff  and  execution-creditor  for  seising  the 
goods,  which  consisted  of  the  stock  on  a  farm,  which  had  belonged  to  the  bank- 
rupt.    On  te  ihsgning  of  the  commission,  the  assignees  took  possession  of  the 
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(6)  By  Attachment. 
1.  For  not  returning  the  Writ*, 

2.  For  not  bringing  in  the  Bodyf. 

3.  Motion  for,  and  Service  o/Rule  X' 

farm,  managed  it  for  the  benefit  of  the  crediton,  and  purchased  additioiial  tltoA. 
and  farm  ntenaila,  and  they  had  continued  m  poaaesaion  aereral  months  before 
the  goods  were  seised  by  the  sheriff  under  the  fieri  &cias.  Hie  Court  reftised 
to  stay  the  proceedings  in  the  actton  of  trespass.  {Bemoicom  ▼.  Fairbrother, 
T.  T.  1827,  K.  B.,  7  B.  &  C.  379).  And  the  Conrt  will  not,  on  an  application 
to  set  aside  a  warrant  of  attorney  and  the  judgment  and  execution  thereon, 
direct  a  stay  of  prooeedings  in  an  action  against  the  aheriff  for  an  alleged  falsa 
return  to  the  execution  sought  to  be  set  aaide.  {CtMell  v.  Lord  Olengaiif  M.  T. 
1836,  B.  C,  5  D.  P.  C.  269). 

•  In  discussing  a  rule  nisi  for  an  attachment  against  a  sheriff  for  aninsoffidott 
return  to  a  writ,  the  Court  wUl  not  take  cognizance  of  the  return,  unless  so 
office  copy  be  produced,  yerified  by  affidavit,  although  there  be  an  affidavit  by  a 
party  as  to  his  belief  that  no  sufficient  return  has  beni  made.  {Wiitom  t.  GUm» 
ber9,  M.  T.  1835,  K.  B.,  5  N.  &  M.  431).  An  attachment  liea  against  the 
sheriff  for  not  returning  a  writ  of  venditioni  exponaa,  pursuant  to  a  Judge's 
order  made  in  vacation  by  13  Reg.  Gen.,  M.  T.  3  Will.  4,  although  that  writ  is 
not  mentioned  in  the  rule.  (lUp.  v.  Sheriff  qf  Berks,  M.  T.  1839,  B.  C, 
8  D.  P.  C.  97).  To  entitle  a  party  to  an  attachment  againat  the  sheriff  for  nd 
obeying  a  Judge's  order  to  ratum  the  writ,  the  original  order  must  be  shewn 
at  the  time  of  serving  the  copy.  {Oranger  v.  Fry,  £.  T.  1836,  B.  C, 
5  D.  P.  C.  21). 

Where  a  sheriff  applied  for  relief  under  the  Interpleader  Act,  bat  it 
appeared  that  an  attachment  had  been  already  obtuned  against  him  for  not  re* 
turning  the  writ,  the  Court  would  only  make  the  rule  absolute  on  the  terms  oC 
his  paying  for  moving  for  the  attachment.  {Aiemore  v.  Adetme,  H.  T.  1835,  Ex., 
3  D.  P.  C.  498). 

f  Where  the  sheriff  being  in  default  put  in  bail  before  the  1st  October,  and 
on  the  2nd  November  an  attachment  issued  against  him  for  not  bringing  in  tbe 
body : — Held,  that  the  Court  had  no  power  to  relieve  him  on  entering  a  common 
appearance  under  1  &  2  Vict.  c.  110,  s.  7.  (Reg.  v.  Sherif  qf  Middte»ex,  M.T. 
1838,  Ex.,  4  M.  &  W.  529 ;  S.  C.  7  D.  P.  C.  82).  Semble,  that  where  a  plain- 
tiff is  entitled  to  an  attachment,  pursuant  to  Reg.  Gen.,  H.  T.  3  Will.  4,  against 
the  sheriff  for  not  obeying  a  Judge'a  order  in  vacation  to  bring  in  the  body, 
although  the  defendant  is  afterwards  rendered  in  vacation,  he  is  bound  to  apply 
for  the  attachment  promptly  in  the  following  term.  {Res  v.  Sheriff  qf  Midiie' 
eex,  M.  T.  1836,  B.  C,  5  D.  P.  C.  245).  On  the  21st  November,  the  plaintiff 
ruled  the  sheriff  to  return  the  writ ;  the  sheriff  made  his  return  as  of  Michaelmas 
term,  and  on  30th  November,  after  the  sheriff  had  returned  the  writ,  the  plain- 
tiff took  out  a  rule  for  the  sheriff  to  bring  in  the  body,  which  was  dated  aa  of  the 
last  day  of  Michaelmas  term,  and  served  on  the  3rd  December.  The  Cooit 
granted  an  attachment  against  the  sheriff  for  not  bringing  in  the  body.  {Heywood 
V.  Jaekion,  H.  T.  1832,  Ex.,  2  C.  &  J.  208).  But,  where  the  sheriff  had  en- 
tered an  appearance,  though  after  the  body-rule  had  expired,  the  Court  refoned 
an  attachment  for  not  bringing  in  the  body.    {Harrieon  v.  ,  EIx.,  1  lyrw, 

531). 

Cepi  corpus  being  returned  by  the  sheriff  to  a  writ  of  capiaa,  without  a  Jiidge*s 
order  or  rule  of  Court,  and  an  order  to  bring  in  the  body  being  disobeyed,  the 
plaintiff  is  entitled  to  a  rule  absolute  to  make  the  order  a  rule  of  Court,  and  for 
an  attachment  under  R.  G.,  H.  T.  3  Will.  4.  {Bertram  v.  Davis,  M.  T.  1837, 
C.  P..  6  D.  P.  C.  180). 

The  iiJieriff  in  contempt  for  not  bringing  in  the  body : — Held  not  to  be  liable  for 
debt  and  costs  beyond  the  penalty  of  the  bail-bond,  and  of  the  costa  of  the  sittaaA* 
ment.   (Rex  v.  Sheriff  qf  Devon,  T.  T.  1830,  K.  B.,  1  B.  &  Ad.  159). 

t  A  Judge's  order,  made  in  vacation,  pursuant  to  the  rule  of  H.  T.  3  Will.  4, 
requiring  the  sheriff  to  bring  the  defendant  into  Court,  &c.,  may  be  made  a  mle 
of  Court,  and  an  attachment  may  issue  for  not  obeying  the  order  on  one 
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4.  Of  the  Affidavit  * . 
5.  Of  the  Attachment  ttanding  as  a  Seeurityf, 


;    6.  Setting  aside. 

Rkx  v.  Sherifv  of  Middlesex,  M.  T.  1833.  K.  B.  2  N.  ^-M. 
674. — S.  P.  Rex  v.  Sheriff  of  Middlesex^  H.  T.  1836. 
Ex.    4  D.  P.  C.  673. 

On  application  to  set  aside  an  attachment,  it  appeared  that  bail  Attachment 
had  bcai  put  in  and  perfected  after  the  contempt,  but  before  the  "iter  baU  put  in 
attachment  issued  against  the  sheriff.  ■•*  aaiael. 

(Howea  T.  Bmiteei,  M.  T.  1834,  Ex.,  2  C.  &  M.  339).  In  moring  for  an  at- 
tachment  against  the  sheriff  for  not  bringing  in  the  bod j,  it  is  sufficient  to  swear 
that  the  original  rule  and  not  a  copy  was  served  on  the  nnder-sheriff.  {Leaf  t. 
/oaer,  H.  T.  1835,  B.  C,  3  D.  P.  C.  315). 

*  An  affidarit,  in  support  of  an  application  by  a  dieriff  to  set  aside  a  regnUur 
attachment  against  him  for  not  bringing  in  the  body,  most  state  that  the  applica- 
tioD  is  made  on  his  behalf,  and  at  hb  expense.  (Rex  t.  Skerijf  of  Surrey ,  M.  T. 
1834,  Ex.,  1  C,  M.  &  R.  581 ;  8.  C.  3  D.  P.  C.  174 ;  S.  C.  5  Tyrw.  184).  The 
affidsrit,  on  motion  to  set  aside  the  attachment  against  the  sheriff,  is  sufficiently 
intitled.  Hear  ▼.  ,  without  naming  the  cause,  although  it  may  be  conve- 

nie&t  so  to  do.  (JRex  ▼.  Sheriff  qf  Middlesex^  £.  T.  1826,  K.  B.,  5  B.  &  C. 
389). 

t  Ilie  Court  ordered  an  attachment  against  the  sheriff  to  stand  as  a  security 
vberct  had  boil  been  duly  put  in  and  perfected,  the  plaintiff  might  have  set  down 
the  cause  for  the  sittings  in  the  term,  notwithstanding  the  accidental  circumstance 
of  there  being  at  the  time  no  place  for  the  trial  of  causes  in  C.  P.  in  term.  {Rex 
▼.  Sheriff  qf  Middieeex,  T.  T.  1835,  C.  P.,  4  D.  P.  C.  142).  By  Reg.  Gen., 
H.  T.  2  Will.  4,  ordered  that,  upon  staying  proceedings,  either  upon  an  attach- 
mat  against  the  sheriff  for  not  bringing  in  the  body,  or  upon  the  bail-bond,  or 
perfecting  bail  above,  the  attachment  ahall  stand  as  a  security,  if  the  plaintiff  shall 
have  deckred,  and  shall  hare  been  prevented,  for  want  of  special  bial  being  per- 
fected in  due  time,  from  entering  his  case  for  trial,  in  a  town  cause  the  next^term 
after  that  in  which  the  writ  is  returnable,  and  in  a  country  cause  at  the  ensuing 


t  The  sheriff  took  a  bail-bond  with  one  surety  only;  he  afterwards  made  a  day's 
defoolt  in  returning  the  writ.  The  Court  set  aside  an  attachment  obtained  against 
bim  on  payment  of  costs.  (Rex  ▼.  Sheriff  qf  Surrey,  M.  T.  1835,  Ex.,  1  Tyrw.  & 
G.  32;  8.  C.  2  C,  M.  &  R.  698).  And  where  the  sheriff  takes  a  bail-bond  with 
only  one  surety,  the  Court  will  not  set  aside  an  attachmeut  against  him  on 
an  qmlication  at  his  instance.  {Rey.  v.  Sheriff  qf  3iiddle§ex,  M.  T.  1838,  B.  C, 
7  D.  P.  C.  313).  A  render  after  the  expiration  of  the  body-rule  entitles  the 
■heriff  to  have  the  attachment  set  aside  on  payment  of  costs,  although  no  bail 
have  justified.  (Rex  ▼.  Sheriff  qf  mddleeex,  H.  T.  1836,  Ex.,  1  M.  &  W. 
182;  sed  vide  4  D.  P.  C.  358).  Where  a  week's  time  had  been  obtained  for 
putting  in  bail: — Held,  that  until  such  order  was  discharged  the  sheriff  could  not 
be  in  eontempt  for  not  bringing  in  the  body.  (Rowe  v.  Harvey,  H.  T.  1829, 
C.  P.,  12  Moore,  158).  But,  though  rendering  a  defendant  is  equivalent  to  jus- 
tifying bail,  for  the  purpose  of  setting  aside  proceedings  against  the  sheriff,  yet, 
vhere  a  Judge's  order  was  obtained  for  time  to  justify  bail,  and  the  defendant 
was  rendered  instead  of  the  bail  being  justified,  the  Court  would  not  set  aside  an 
attachment  afterwards  obtained,  except  on  payment  of  costs.  (Rex  v.  Sheriff  qf 
Mtddleeex,  M.  T.  1835,  Ex.,  4  D.  P.  C.  358). 

The  Court  cannot  be  applied  to  to  set  aside  a  regular  attachment  against  the 
sheriff  until  bail  have  justified,  or  the  defendant  1^  been  rendered.  (Rex  v. 
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The  Court  set  the  attachment  aside  upon  payment  of  costs,  but, 
as  the  plaintijff  had  declared,  ordered  the  attachment  to  stand  as  a 
security. 


7.  Against  the  old  Sheriff, 
XIV.  RELATIVE  TO  CRIMINALSf. 


See  tit.  Charter-Party. 


I.  RELATIVE  TO  THE  OWNERS. 

(a)  Duty  and  rights  op  owner,  p.  432. 

{h)  Liability  of  owner,  and  herein  of  repairs, 
p.  432. 

II.  RELATIVE  TO  REGISTRY  AND  SALE  OF,  p.  433. 

in.  RELATIVE  TO  THE  CONSIGNEE,  p.  434. 

Shmif  of  lAneoln,  M.  T.  1835,  Bx.,  2  C,  M.  &  R.  656;  4  D.  P.  C.  455; 

S.  C.  1  Tyrw.  &  G.  93). 

The  Rule  of  Mich.  T.'59  Geo.  3  ia  not  superseded  bj  the  1  &  2  Vkt.  c.  UO, 
and  the  affidavit  to  set  aside  the  attachment  against  the  sheriff  most  comply 
strictly  with  the  tenns  of  that  Rule.  {Reg.  v.  Sh9r\f  qf  Middlesex,  M.  T.  1838, 
d.  B.,  8  Ad.  &  £.  938).  An  affidavit  to  set  aside  a  reguUr  attachment  aguut 
the  sheriff  on  payment  of  costs  must  state  that  the  application  ia  made  for  tiie 
indemnity  only,  and  at  the  expense  of  the  sheriff.  (Beg  ▼.  Sherif  of  Mtddktu^ 
E.  T.  1832,  B.  C,  1  D.  P.  C.  419). 

*  A  fi.  fa.  was  put  into  the  dieriff 's  hands  on  the  14(h  Deoembar,  188S,  n* 
tamable  on  the  30th.  The  sheriff  went  out  of  office  on  the  14  th  Pebmary  fol- 
lowing. A  rule  to  return  tiie  writ  was  taken  out  in  June  following,  whkh  wu 
served  in  the  same  month  on  the  under-sheriff  of  the  new  sheriff,  but  it  was  not 
served  on  the  under-sheriff  of  the  old  sheriff  till  November  following : — H^d, 
that  an  attachment  afterwards  obtained  against  the  old  sheriff  for  not  reCnrnins 
the  writ  was  irregular,  and  the  Court  set  it  aside.  (Yaroth  ▼.  Hopkim,  E.  T. 
1835,  Ex.,  3  D.  P.  C.  711). 

In  order  to  obtain  an  attachment  against  the  <*  late  "  sheriff  for  not  ratanunf 
a  writ,  it  is  not  sufficient  that  the  or&r  was  directed  to  ''  the  riieriff,"  idthosgh 
the  ''  late  sheriff''  had  returned  the  writ,  but  not  in  due  time.  {Reg,  v.  Skeri 
qf  Comwail,  E.  T.  1839,  B.  C,  7  D.  P.  C.  600). 

t  A  sheriff  is  not  bound  to  ezecuta  a  criminal  who  is  aentenoed  to  death  in  \» 
county,  if  such  criminal  is  not  in  his  custody;  and  if  it  is  intended  hj  the  Coart 
which  passed  the  sentence  that  the  sheriff  should  do  so,  there  must  be  a  apedal  omb- 
date  to  the  party  having  the  prisoner  in  custody  to  deliver  him  to  the  sheriff,  sad 
another  to  ttie  sheriff  to  receive  the  prisoner  and  execute  him.  On  a  qncadai 
whether,  by  custom,  a  sheriff  of  the  county  is  exempt  from  ti^e  dvtj  of  exeeotiBf 
criminals  in  his  county,  and  whether,  by  custom,  the  sheriffs  of  m  city  are  hoand  ts 
do  it,  evidence  of  reputation  is  not  receivable.  On  the  trial  of  an  inlbrmatiea 
against  a  sheriff  for  refusing  to  execute  a  criminal,  the  warrant  to  n  fbnner  sherif, 
commanding  him  to  gibbet  an  offender,  and  a  craving  by  the  atierilT  of  an  sUov* 
anoe  of  his  expenses  in  so  doing,  which  were  allowed  by  the  ChanoeUor  of  the 
Exchequer,  are  reeaivable  In  evidence.  (Re»  v.  Aniroimi,  H.  T.  1815,  K.  B., 
4N.  &M.  565;  6  C.  &  P.  784). 
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IV.  RELATIVE  TO  THE  MASTER,  CAPTAIN,  AND  SEA- 
MEN. 

(a)  As    TO    THE    RIGHTS,  AUTHOBITY,    AND    LIABILITY 

OF  THE  MASTER  AND  CAPTAIN,  p.  434. 

(b)  As  TO  WAOSS9  p.  435. 

V.  RELATIVE  TO  LADING,  BILL  OF,  p.  436. 

VI.  RELATIVE  TO  THE  CARGO,  TIME  OF  SAILING, 

LOADING,  AND  UNLOADING,  p.  437. 

VII.  RELATIVE  TO  PASSENGERS  AND  PASSAGE  MO- 

NEY, p.  438. 

VIU.  RELATIVE  TO  THE  CONSTRUCTION  OF  CON- 

TRACTS  RELATING  TO,  p.  439. 

IX.  RELATIVE  TO  THE  PELOT,  p.  439. 

X.  RELATIVE  TO  FREIGHT  AND  LIEN,  AS  TO,  p.  440. 
XL  RELATIVE  TO  DEMURRAGE,  p.  441. 

XII,  RELATIVE  TO  AVERAGE  AND  PRIMAGE,  p.  441. 

Xin.  RELATIVE  TO  THE  BROKER^  p.  441. 

XIV.  RELATIVE  TO  BOTTOMRY  AND  RESPONDENTIA, 

p.  442. 

XV.  RELATIVE  TO  THE  RUNNING  DOWN  OF  SHIPS, 

p.  442. 

XVI.  RELATIVE  TO  THE  MORTGAGE  OF,  p.  442. 

XVH.  RELATIVE  TO  SALVAGE,   WRECKS,  AND  CON- 

TRIBUTION    WHERE    CARGO    THROWN 
OVERBOARD,  p.  443. 

XVIII.  RELATIVE  TO  ACTIONS  CONNECTED  WITH. 

(a)   By   AND   AGAINST  WHOM   MAINTAINABLB,  p.  443. 

(6)  Pleadings,  p,  444, 

(c)  Evidence  and  witnesses^  p.  445, 

(ef)  Stating  procbkdinos,  p.  445. 

XIX.  RELATIVE  TO  INDICTMENTS,  p.  445. 
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I.  BELATIVE  TO  THE  OWNERS. 

(a)  DUTT  AKB   RIGHTS  OF  OWKSK« 

BoBiKSOK  V.  Gluoow,  T.  T.  1835.  C.  P.    2  Bviff.  N.  S.  156. 

Tbe  mm^iiiig  The  defendants  were  all  part  Ofwners  in  ships,  of  wliich  H.  was 
ovner  majrco-  ^^  TO<magwig  owner,  and  the  jniy  found  that  he  had  a  joint  anthor- 
pnt^owDCT^a-  **y  *®  make  the  insurance,  although  the  party  making  the  insor- 
U^.  '  anoe  did  not  know  idio  the  other  parties  were,  so  as  to  exercise  an 

election. 

The  Court  held,  that  his  giving  credit  to  H.  onlj  did  not  alter 

the  joint  liability  for  the  premimns. 


(b)  Liability  of  owner,  and  herein  of  repairs. 

Fenton  v.  Dublin  Steam  Packet  Com  pant,  M.  T.  1838.  Q.  B. 

1  P.  f  D.  103. 

Where  ownen  The  owners  of  a  steam-yessel,  by  a  charter-party,  let  the  Tessel 
are  to  appomt  to  one  D.  for  six  months,  agreeing  to  keep  it  in  good  and  sufficient 
crew,  ahfaoogfa  qj^^^  fg,  ^jje  couTeyanoe  of  goods,  &c.,  from  Newcastle  to  Goole,  or 
to^^.Ui^foX  rach  other  coasting  stations  as  D.  might  from  time  to  time  employ  the 
mer  are  liable  vessel  in;  he  was  to  pay  all  disbursements  incident  to  the  working 
forDegligenoef.  of  the  steamer,  and,  among  other  things,  seamen's  and  captain's 

*  The  law  implies  a  duty  in  the  owner  of  a  Tessd,  whether  a  feneral  Aip  or 
hired  for  the  special  pnipoae  of  the  TOjage,  to  proceed  without  nnneceiMury  de- 
Tiation  in  the  nsoal  and  preicribed  coarse.  (Davit  t.  Gmretit  T.  T.  1830,  C.  P., 
6  Bing.  716). 

t  If  a  perMm  ship  goods  on  board  a  Tessel,  knowing  that  she  is  chartered,  the 
consignee  of  the  goods  can  maintain  no  action  against  the  owner  of  the  ship  if 
the  goods  be  injnied  by  bad  stowage.  {Majw  y.  fPAt/e,  H.  T.  1835,  N.  P.,  7  C. 
&  P.  41). 

Hie  registered  owner  of  a  ship  is  primA  fiide  liable  for  goods  furnished  lor  the 
use  of  that  ship ;  bnt  snch  liabiHtj  msj  be  rebntted  by  evidence  of  the  credit 
having  been  given  to  others.  {Cox  v.  Reid^  M.  T.  1824,  N.  P.,  1  Ry.  &  M.  199; 
S.  C,  N.  P.,  1 C.  &  P.  602).  Where  the  plaintifi,  A.  &  Co.,  residing  abroad,  par- 
chased,  by  directions  from  B.,  goods  to  be  transmitted  in  vessels  sent  oat  by  B. 
for  that  parpose ;  and  the  first  parchases  were  sent  accordingly,  and  the  first  set  of 
bills  drawn  by  A.  &  Co.  on  B.  duly  honoared  before  the  arrival  of  two  of  the 
ships,  bat  at  which  time  none  of  the  latter  bills  had  been  honoared ;  the  defend- 
ant, die  owner  and  master,  delivered  tbe  two  first  cargoes  to  A.  &  Co.,  althons^ 
consigned  to  the  plaintiirs'  agents.  In  an  action  agaLst  him  by  A.  &  Co.  Ibr  a 
misdelivery : — Held,  that  it  was  a  qaestion  for  the  jary  to  say  if  the  goods  wece 
distinct  parchases,  and  had  been  paid  for,  or,  if  not,  whether  there  had  been  a 
neglect  or  onreasonable  delay  in  the  plaintiffs  in  making  daim  to  detain  the  goods 
after  they  knew  of  the  dishononr  of  some  of  the  bills.  {Morgm  r.  SMr^M, 
1820,  N.  P.,  3  Stark.  46).  Owners  are  liable  for  loss  of  goods,  although  the 
agreement  with  the  captain  was,  that  he  shoald  make  good  aU  losses,  receiving  a 
portion  of  the  profits.  (CoMn  ▼.  Newberry ,  E.  T.  1828,  K.  B.,  8  B.  Se  C.  166 ; 
S.  C.  2  M.  &  R.  47). 

Where,  by  the  charter,  the  ship  wss  to  proceed  to  the  Cspe,  and  havu^  deB* 
vered  goods  there  to  proceed  with  all  convenient  speed  to  Bombay,  wliere  the 
freighter  was  to  load  a  homeward  cargo  for  England,  the  captain  having  the  i%ht 
to  the  cabins  and  between  decks ;  at  tiie  Cape  he  took  on  board  a  caigo  of  cattle, 
&c.,  with  which  he  proceeded  to  the  Maaritias,  and  thereby  arrived  at  Bombay 
six  weeks  later  than  he  woald  have  done  if  he  bad  proceeded  thither  direct  froat 
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wages.  While  the  Yeasel  was  sailing  under  this  charter-party  with 
a  captain  and  crew  appointed  by  the  owners,  and  D.  being  on  ooard, 
but  not  interfering  with  the  narigation  of  theyessel,  she  negligently 
lan  down  a  boat. 

The  Coart  held,  that  the  owners  were  liable,  as  the  captain  and 
crew  were  properly  to  be  treated  as  their  servants. 


Rkve  v.  Davis,  T.  T.  1834.  K.  B.    3N.^ M.  873;  S. C.  1  Ad. 

^^.312. 

The  defendants,  the  owners,  had  chartered  a  steam-vessel  to  T.,  ^  to  repain, 
who  bound  himself  to  do  all  the  repairs,  and  pay  wages  and  all  ^P*^^^^ 
charges  of  navigating,  and  the  charterer,  who  acted  as  captain,  had  ^^    .  " 
ordered  the  repairs  done  by  the  plaintiffs,  who  were  unacquainted 
with  the  charter-party. 

The  Court  held,  that  the  contract  not  being  made  by,  nor  credit 
given  to,  the  owners,  the  action  could  not  be  sustained  against  the 
latter.  The  register  acts  do  not  affect  the  question  of  liability, 
which  depends  on  immediate  ownership. 


XL  RELATIVE  TO  THE  REGISTRTf  AND  SALE  OFJ. 

BowEN  V.  Fox,  M.  T.  1829.  K.  B.     10  B.  ^  C.  41. 

In  trover,  it  appeared  that  the  certificate  of  a  ship's  register  had  Where  the  re- 
been  deposited  as  a  security  for  advances  for  the  use  of  the  ship—     gwtwf  *■  <*«po- 
'^  nted  to  aecarr 

the  Cttie,  and  the  freighter  reftued  to  load  a  cargo.  In  an  action  on  the  charter- 
pwtj  for  compenaation  in  damages,  the  jory  having  found,  npon  the  point  left  to 
tbem  hj  the  Judge,  that  ihit  deviation  was  of  snch  a  nature  and  description  as  to 
deprive  the  freighter  of  the  benefit  of  his  contract,  and  found  a  verdict  for  the 
defendant,  the  Court  held  the  direction  right,  and  refused  to  disturb  the  verdiot. 
{Frtman  v.  7\iy/or,  M.  T.  1831,  C.  P.,  8  Bing.  124 ;  S.  C.  6  M,  &  P.  182). 

hi  an  action  against  the  proprietors  of  a  steam-vess^,  to  recover  compensation 
for  damage  done  to  goods  sent  by  them  as  carriers,  if,  on  the  whole,  it  be  left  in 
doubt  what  the  cause  of  the  injury  was,  or  if  it  may  as  well  be  attributable  to 
perils  of  the  seas  as  to  negligence,  the  plaintiff  cannot  recover;  but  if  the  perils 
of  the  eeaa  required  that  more  care  should  be  used  in  the  stowing  of  the  goods  on 
boird  than  vraa  bestowed  on  them,  that  will  be  negligence,  for  which  the  owners 
of  the  vessel  will  be  answerable.  (Muddle  v.  Stride,  H.  T.  1840,  N.  P.,  9  C.  & 
P.  380). 

The  53  Geo.  3,  c.  159,  s.  1,  is  to  be  construed  as  if  the  words  "  with  all  her 
Appurtenants"  were  used  therein.  {Oale  v.  Laurie,  H.  T.  1826,  K.  B.,  5  B.  & 
C.  156). 

*  In  an  action  against  one  of  the  owners,  for  work  done  to  a  vessel  by  the  order  of 
tiie  ship's  hnaband,  sudi  owner  wiU  be  liable,  unless  it  be  shewn  that  the  dealing  was, 
that  the  person  wIm>  directed  the  work  to  be  done  should  be  looked  to  exclusively. 
(TAompwn  v.  Finden,  M.  T.  1829,  N.  P.,  4  C.  &  P.  158).  Although  the  owner 
is  liable  to  the  master  for  money  actually  laid  out  for  the  benefit  of  the  ship,  yet 
he  is  not  liable  to  a  stranger  for  money  advanced,  unless  expressly  for  that  pur- 
pose : — Held,  therefore,  &t,  if  the  money  was  advanced  generally  to  the  master, 
the  owner  was  not  liable,  although  in  fact  applied  to  Uie  necessary  service  of 
the  ship,  bat  otherwise,  if  exprMsly  borrow^l  for  that  purpose.  (Thaeker  ▼. 
Ifoaiet,  1831,  N.  P.,  2  M.  &  M.  79). 

t  Thb  regiatnr  of  ships  is  regulated  by  3  &  4  Will.  4,  c.  55,  which  has  intro- 
duced varioaB  alterations,  and  consolidates  the  previous  statutes  as  well  as  the 
6  Geo.  4,  c.  110.  And  the  5  fc  6  WiU.  4,  c.  56,  regulates  the  admeasurement  of 
the  tooDage  and  burthen  of  the  merchant  shipping  of  the  United  Kingdom. 

t  Bj  deed-poll,  dated  the  2l8t  of  October,  1836,  the  defendant  sold  to  the 
pl^tiff  a  ahip,  with  its  tackle,  &c.,  and  covenanted  that  he  had  good  right,  fUl 
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advanoeg,  it 
cannot  be  re- 
ooyered  in  tro< 
Tcr. 


A  conviction  on 
the  6  Geo.  4 
and3&4WiU. 
4,  c.  52,  for 
detainingf  must 
state  for  what 
pnrpoM  it  was 
required,  and 
what  officer 
made  the  de- 
mand. 


The  Court  held,  that  this  gave  the  holder  a  lien  sufficient  to  de- 
feat an  action  of  trover  for  the  certificate. 


Where  execu- 
tion is  bon&  fide 
by  consignee, 
he  may  seize 
goods  on  board 
ship  without 
payment  of 
fitnght  under 
the  charter- 
party*. 


Rex  v.  Walsh,  T.  T.  1834.    K.  B.     3  iST.  ^  M.  632. 

On  a  conviction  under  the  stat  6  Geo,  4«  c.  110,  s,  27,  and  3  & 
4  Will.  4,  c.  55,  s.  27,  for  detaining  the  certificate  of  a  ship's 
registry,  when  required  for  the  purposes  of  the  ship — 

The  Court  hela,  that  it  must  be  made  to  appear  upon  the  face  of 
the  conviction  for  what  purposes  it  was  required,  and  that  it  was 
detained  from  the  proper  officer  or  person  entitled  by  the  statute  to 
demand  it. 


III.  RELATIVE  TO  THE  CONSIGNEE. 

Lucas  o.  Nochells,  M.  T.  1826.  C.  P.    4  Bing.  729. 

The  consignees  of  a  cargo  on  arrival,  being  creditors  of  the 
charterer,  sued  out  .a  fi.  fa.,  and  obtained  under  the  sherifiTs  warrant 
possession  of  the  goods.  In  an  action  of  trespass  by  the  owner  for 
entering  his  ship  and  taking  the  goods,  plea  justifying  under  the 
writ  of  fi.  fa.,  and  replication  de  injuria  absque  &c. 

The  Court  held,  that  the  Judge  properly  left  it  to  the  juiy  to  say 
whether  the  goods  were  taken  bon&  fide  under  the  execution,  or 
whether  it  was  not  merely  colourable  to  enable  the  defendants  to  get 
possession  of  and  land  the  cargo  as  importers,  without  subjecting 
themselves  to  the  claim  of  freight  under  the  charter-party,  if  they 
had  accepted  them  as  consignees  under  the  bill  of  lading. 


The  captain 
may  have  an 
implied  autho- 
rity to  employ 
men  to  do  extra 
work  for  the 
benefit  of  the 
ownervf. 


IV.   RELATIVE  TO  THE  MASTER,   CAPTAIN.  AND 

SEAMEN. 

(a)    As   TO    THE    RIGHTS,    AUTHORITY,    AND    LIABILITY    OF    TBK 

MASTER  AND  CAPTAIN. 

Fletcher  v,  Gillespie,  T.  T.  1826.  C.  P.    3  Bing.  635, 

By  tbe  terms  of  a  charter-party  the  goods  were  (o  be  sent 
alongside  the  ship  at  the  merchant's  expense,  the  captain  rendering 
the  customary  assistance  with  his  boats  and  crew,  &c.,  and  a  part  of 
the  cargo  lying  at  some  distance  from  the  edge  of  the  wbar^  the 
captain  applied  to  the  factor  for  labourers  to  remove  it  into  the 
boats,  to  which  he  replied,  he  should  abide  by  the  eharter-pwrtj, 
and  the  captain  employed  them  to  do  it. 


power,  and  Uwfiil  authority  to  grant,  bargain,  leU,  aaaign,  and  aat  o?«r  the  pfe* 
miaea  :-^Held,  that  this  was  a  ooTanaat  that  the  fabjact-mattar  of  the  tnm/dmt 
eziated  in  the  chancter  of  a  ship  at  the  date  of  the  deed ;  and  if  It  was  phjaonQy. 
deatrojed,  or  had  oeaaed  to  answer  the  designation  of  a  ship,  the  ooveoenl 
broken.  {Barr  v.  Gibwn,  H.  T.  1838,  Ex.,  3  M.  &  W.  390). 

*  A  oonsiginee  of  goods  is  not  liable  to  the  8hip*owner  for  general 
unless  it  be  expressed  in  the  biU  of  lading  that  he  is  to  pay«  or  that  the  gc 
liable  to  the  charge.  {Sea{fe  v.  Tabm,  E.  T.  1832,  K.  B.,  3  B.  &  Ad.  523). 

t  Inhere  there  is  a  written  agreement  between  the  master  and  owners  of  a 
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The  Court  hdd,  that,  dehors  the  contraet^  it  being  monej  paid 
for  vorlc  neceiaary  for  and  beneficial  to  the  owners,  thej  were  liable, 
and  that  it  was  properly  left  to  the  jury  to  say  if  the  answer  of  the 
Actor  did  not  amount  to  an  undertaking  to  pay,  if  his  principals 
were  liable.  «__^ 

LAMBr-BuRNETT,  H.T.1831.  Ex.  lC.^J.29li8.CATyruf.265. 

In  an  action  for  an  assault —  The  aathority 

The  Court  held,  that  the  master  of  a  merchant  ship  has  authority  of  the  captain 
over  the  mariners  to  enforce  obedience  to  his  lawful  commands  for  ^^^^  ^- 
thc  navigation  of  the  vessel  and  preservation  of  good  order,  and  in  J^^  urait  re- 
case  of  disobedience  or  disorderly  conduct  may  inflict  corporal  gtrictedtocaies 
pmiiahment,  moderate  and  proportionate  to  the  offence,  even  where  where  the  ship 
the  ship  is  not  at  sea.  "•  ■*  ■^* 


(b)  As  TO  WAGES. 

Jesse  ».  Roy,  T.  T.  1834.  Ex.     1  C,  M.^R.  316;  S.  C.  4  Tyrw. 
626,  supporting  Appleby  v,  Dods,  8  Eaet^  300. 

The  seanaen  were  to  receive  a  share  in  lieu  of  wages;  and  by  one  where  wagei 

article  of  the  agreement  it  was  stipulated,  that,  "  no  one  of  the  said  we  to  be  ]^ 

officers  and  crew  shall  demand  or  be  entitled  to  his  share  of  the  net  "*  ^  •'**^  °^ 

proceeds  of  the  said  cargo  until  the  arrival  of  the  said  ship  or  vessel  ^ygi'of  ^ 

ship,  not  mentiomiig  primage,  and  the  Ofmen  have  reoeived  payments  in  mpect 
of  primage  from  the  freighten : — Held,  that  the  maater,  hy  usage  of  trade,  is  en- 
titled to  such  payments.  (CharMon  y.  CoUtworih,  M.  T.  1824,  N.  P.,  1  Ry. 
&  M.  176). 

Where  the  master  of  a  coasting  ressol  borrowed  money  on  the  credit  of  the 
ovner  in  a  home  port,  bat  where  the  owner  had  no  agent :— Held,  within  the 
floape  of  hia  authority,  and  that  it  was  properly  left  to  the  jnry,  whether  neoea- 
•sry  or  not  for  the  prosecution  of  his  voyage.  {Arthur  v.  Bartim,  H.  T.  1840, 
Ex.,  6  M.  &  W.  138). 

The  master  is  at  liberty  to  proeure  another  ship  to  transport  the  goods  to  their 
<icstination,  and  will  be  entitled  to  the  full  consideration  entered  into ;  and 
Mmble,  if  circnmstanoes  render  it  necessary  that  another  ship  be  procured,  and 
it  csn  only  be  obtained  at  a  higher  rate  of  freight,  the  owner  would  be  bound  by 
the  set  of  hia  agent  and  liable  for  the  inereasad  freight.  The  jury  being  the  proper 
tribunal  to  dedde  aa  to  the  propriety  of  the  measure,  the  Court  would  not  clis- 
tarb  their  finding.   (SMpton  ▼.  TAomfoA,  M.  T.  1838,  Q.  B.,  1  P.  &  D.  216). 

The  captain  b  liable  in  the  tint  instance  for  repairs,  unless  it  appears  that 
credit  waa  giTen  to  the  owners.  (S§§ery  v.  Cobb,  H.  T.  1832,  N.-  P.,  5  C.  Sc  P. 
358). 

A  ship'a  hnaband  covenanted  that  hia  ship  should  at  one  port  take  in  a  quan- 
tity of  brandy,  -and  oonvey  it  to  anotiier  port,  and  there  reoeive  a  cargo  of  fruit, 
&C.,  which  tne  freighten  of  the  ship  covenanted  to  supply.  He  did  not  take  the 
bnndy,  and  the  freighten  did  not  famish  a  frdl  homeward  cargo,  for  which  he 
recovered  damagea  against  them.  They  afterwards  brought  an  action  against  hia 
widow  and  repreaentatiTe  to  recover  damagea  for  the  breach  of  his  covenant  :^> 
Held,  that  they  could  not  recover  in  any  shape  in  that  action,  either  the  damagea 
they  had  paid  him,  or  the  oosta  they  had  incurred  in  defending  the  former  action, 
although  Cfaey  were  prevented  ft^>m  obtaining  the  homeward  cargo  by  the  neglect 
of  the  ahip'a  husband  in  not  taking  in  the  brandy.  (  WalUm  v.  Foikergill,  T.  T. 
1835,  N.  P.,  7  C.  &  P.  392). 

*  It  18  the  duty  of  the  captain  of  a  merehant  vessel  in  ease  of  misconduct  of 
one  of  the  crew,  previonaly  to  the  fanilietion  of  punishment,  to  institute  inquiry 
with  the  aas^atsnce  of  othere,  and  to  have  the  result  entered  in  the  log.  {Mtarray 
V.  Mimtrie,  T.  T.  1834,  N.  P.,  6  C.  &  P.  471). 
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ihip  home-  at  London,  and  the  said  cargo  shall  be  there  sold  and  dcUvered,  and 
wd,  if  dis-      the  money  for  the  same  actually  received  by  the  owner,  nor  mdesi 

men  0111^60.  ^®  ^^^  ^^®  ^^^  ^°^  ^^7  performed  the  above-mentioned  voyage 
titled  to  wages  according  to  the  true  intent  and  meanine  of  these  articles."  The 
to  that  time*,     vessel  saHed  upon  the  voyage  and  procured  a  cargo,  but  on  her  Toy* 

age  home  was  disabled  and  condemned  in  a  foreign  port.  The  cargo 
was  transhipped,  and,  with  the  exception  of  a  small  portion  sold  for 
repairs,  was  delivered  in  London,  and  the  freight  upon  it  paid.  One 
of  the  seamen  accompanied  the  cargo  in  the  vessel  to  which  it  was 
transhipped,  but  died  before  it  reached  London. 

The  Court  held,  that  the  representatives  of  the  seaman  were  not 
entitled  to  his  share  of  the  proceeds  of  the  cargo  under  the  agree- 
ment, but  only  to  a  quantum  meruit  for  his  services  on  board  of  the 
second  vessel. 


V.  RELATIVE  TO  LADING,  BILL  OF. 

Domett  v.  Beckford,  M.  T.  1833.  K.  B.     2If.^  M,  374 ;  S.  C. 

5  B.  ^  Ad.  521. 

The  consignor  600D8  were  shipped,  according  to  a  bill  of  lading,  "  on  acoonnt 
if  Hable  for  and  risk  of  W.  B.,  the  defendant,  to  be  delivered  to  certain  persons, 
b^'bm'  nad*^  ^'  *^®"^  assigns,  paying  freight,"  ftc;  and  the  goods  were  delivered 
to  be  paid  by*^  to  the  consignees  wiuout  receiving  freight,  and  they  afterwards 
coniigneet.         became  bankrupt. 

The  Court  held,  that  W.  B.,  the  consignor,  was  liable  to  the 
ship-owners  for  the  amount  of  freight. 

*  A  sailor  servinff  under  articles  providing  for  a  forfeitiire  of  bis  wages  in  cue 
of  breach  of  any  of  his  engagements,  among  whidi  is  that  of  serring  biAhSif 
daring  the  voyage,  can  recover  nothing  if  he  is  left  ashore  in  the  course  of  it, 
owing  to  his  own  tualt  in  being  absent,  though  he  had  no  intention  of  desertuif' 
{Sherman  ▼.  Bennett,  H.  T.  1833,  N.  P.,  1  M.  &  W.  489).   And,  where  a  teaaiaa 
abont  to  proceed  on  a  trading  voyage  entered  into  and  signed  articles,  whereby  he 
agreed  not  to  sae  for  wages  any  of  the  owners  except  one,  who  was  the  c^p^t 
and  who  akme  was  a  party  to  the  articles : — Held,  that  he  could  not  soe  the  odicr 
owners,  althoogh  they  sold  and  received  the  proceeds  of  the  cargo,  and  one  of 
them,  the  managing  owner,  a^jnsted  the  wages  and  settled  wi£  the  sesnaa. 
The  plaintiff's  wages  were  adjusted  and  tiie  balance  struck,  sabject  to  oertun 
deductions  for  insurance  and  interest  on  advances  made  to  him  before  and  daring 
the  voyage.     It  was  proved  that  such  charges  irere  the  usual  ones  in  tniaag 
voyages,  and  that  the  accounts  were  always  made  out  so.    Hie  plaintiff  reoKNi- 
strated  against  those  deductions,  but  ultimately  accepted  the  iMlance,  and  gave  ft 
receipt  for  the  whole  wages  : — Held,  that  he  could  not  recover  the  amount  of 
such  deductions.  (IPAulife  v.  BiekneU,  T.  T.  1835,  Ex.,  2  C,  M.  &  R.  263). 
But,  in  an  action  for  seamen's  wages,  brought  on  sn  agreement  containing  aehaK 
of  forfeiture,  if  they  should  disobey  orders  or  neglect  to  do  tiieir  duty : — ^Hd^ 
that  if  Bttdi  disobedience  or  neglect  was  the  consequence  of  previoas  miewinibfi 
of  the  owners  or  captain,  the  seamen  were  stiU  entitled  to  recover.    (TVaa  t. 
Benmett,  T.  T.  1827,  N.  P.,  1  M.  &  M.  82).     So,  where  artides  had  beta 
signed  as  required  by  the  5  &  6  Will.  4,  c.  19,  and  the  sfianian  had  qaittBd  tk 
vessel  after  the  voyage  and  return  into  port,  but  before  the  cargo  had  been  dv- 
diarged : — Held,  that  he  did  not  thereby  forfeit  his  whole  vrages  within  sect  9. 
but  Sie  wages  of  a  month  only,  under  sert.  7.  {McDonald  v.  JopUm^^  Ex.,  4  M. 
&  W.  285). 

t  The  bQl  of  lading  as  between  the  original  parties  is  mer^  a  receipt,  b^ 
not  conclusive  as  to  the  quantity  of  goods  diipped,  and  may  be  opened  by  evi- 
denoe  of  the  real  facts.  (Ailev  v.  T\>dd.  1831,  N.  P.,  2  M.  &  M.  106).  Urn 
action  against  shippers  for  not  delivering  according  to  bill  of  IsKliiigy  tibeyaieliaUe 
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VI.  RELATIVE  TO  THE  CARGO,  TIME  OF  SAILING, 
LOADING,  AND  UNLOADING. 

ArroRNKY-GBNBaAL  V.  Catt,  M.  T.  1837.  Ex.    3  M.  ^  W.  7. 

On  an  infonnation  nnder  6  Greo.  4,  c.  108,  for  being  oonoemed  If  the  arrange- 

in  the  unshipping  of  prohibited  goods,  which  were  received  on  board  "^'"'Jj^J^ 

on  the  high  seas,  in  prosecation  of  an  agreement  arranged  at  R.  in  EJI^^^^^ 

London,  and  carried  strictly  into  effect,  and  the  goods  landed  in  loeo. 4 be 

Ireland—  made  in  Eng- 

The  Court  held,  that  the  latter  was  an  unshipping,  in  which  the  ^•nd*  ^  ?'■ 

(iefendant  was  concerned,  in  England  within  the  meaning  of  the  act,  |fr"^"  triable 
and  the  offence  properly  triable  in  England. 


M'Andrew  r.  Adams,  T.  T.  1834.  C.  P.     1  Bing.  N.S.  29;  S.  C. 

4  Jtf.  ^5co^^517. 

The  defendant  entered  into  a  charter-party  on  the  20th  of  Octo-  There  miut  be 
ber  with  the  plaintiffs,  by  which  he  bound  himself  to  proceed  in  a  reasonable 
ballast  to  St.  Michael*  s,  take  in  there  a  cargo  of  fruit,  and  return  »!?«  *^^  ^* 
direct  to  London.     The  freighters  to  be  allowed  so  many  running  ^Jmrnedf. 
days,  to  commence  on  the  1st  of  December;  if  the  vessel  did  not 
arrive  at  St.  Michael's  on  or  before  the  31st  of  January,  freighters 
need  not  load.     The  defendant  made  an  intermediate  voyage  to 
Oporto,  and  thence  back  to  Portsmouth,  whence  he  sailed  for  St. 
Michael's,  where  he  arrived  six  days  after  the  commencement  of  the 
ranning  days  mentioned  in  the  charter-party.     In  an  action  against 
him  for  breach  of  the  charter-party — 

Held,  that  the  plaintifis  had  a  right  of  action  against  the  defend- 
ant for  a  breach  of  contract,  inasmuch  as  he  did  not  commence  the 
vojage  in  a  reasonable  time,  so  as  to  secure  the  freighters  the 
benefit  of  an  early  market;  but  that  they  were  entitled  to  merely  no- 
minal damages,  as  they  did  not  prove  that  they  had  suffered  any 
special  damage  in  consequence  of  the  late  arrival  of  the  vessel. 


laviNG  V.  Clrog,  T.  T.  1834.  C.  P.     1  Bing.  N.  S.  53. 

By  the  terms  of  a  charter-party,  the  freighter  was  to  proceed  A  freighter  may 
from  certain  ports  and  there  load  a  full  and  complete  cargo  of  mer-  ^  entitled  to 

for  the  value  of  the  cargo  at  the  time  it  ought  to  have  been  delivered.  (Brandt  v. 
Bo»liy,  M.  T.  1831,  K.  B.,  2  B.  &  Ad.  933). 

Tht  captain  cannot  sign  the  biU  of  lading  so  as  to  make  a  Talid  transfer. 
[Mitekel  V.  Bde,  £.  T.  1840,  Q.  B.,  3  P.  &  D.  513). 

In  Bsaampait  by  the  consignee  against  the  owners  for  non-dellTery  of  gooda 
ihippedy  upon  plea  [that  the  plaintiff  did  not  cause  the  goods  to  be  shipped,  the 
bill  ci  lading,  when  produced,  shewing  the  shipment  to  have  been  by  a  third 
party,  who,  in  fact,  was  the  agent  of  the  plaintiff: — Held,  that  the  bill  of  lading 
was  not  ooncluaive  on  the  defendant,  but  that  he  might  show  that  no  goods  were 
■ctually  dupped.  {Berkeley  v.  Wailing,  £.  T.  1837,  Q.  B.,  2  N.  &  P.  136). 

*  A  veaael  which  comes  within  a  league  of  the  coast  of  the  United  Kingdom, 
having  had  contraband  gooda  on  board  in  the  same  voyage,  though  she  has  un- 
shipped them  before  coming  within  the  league,  is  liable  to  forfeiture  under  the 
3  &  4  Wm.  4,  c.  53,  s.  2.     {Attorney -  General  v.  Sehiere,  T.  T.  1835,  Ex. 
2  C,  M.  &  R.  286). 

f  It  is  no  defence  to  an  action  on  a  charter-party  for  not  sailing  on  the  voyage 
towards  a  port  agreed  on,  that  the  port  was  in  a  state  of  blockade,  if  the  defend- 
ant knew  the  fact  at  the  time  of  entering  into  the  charter-party.  {De  Medeiroe 
V.  mu,  H.  T.  1832,  C.  P.,  8  Bing,  231 ;  S.  C.  1  M.  &  Scott,  311 ;  S.  C.  5  C . 
&  P.  182). 
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load  with  the  cbandixej  the  fore<cabin  or  diiiing*room  induded  to  be  filled  with 
^'^^^  ?™*  ^S^^  goods.  The  instrument  then  specified  a  certain  scsle  of  pay- 
^      ^  '  ment  of  freight  for  sugar,  coffee,  rice,  pepper,  and  for  all  other 

goods  in  a  just  and  fair  proportion.  The  freighter  was  also  to  sbip^ 
previous  to  any  other  loading,  100  tons  of  rioe  or  sugar,  to  bdlast 
the  vessel,  ana  keep  her  in  proper  trim.  The  freighter  duly  com- 
plied with  the  last  condition,  and  then  took  on  board  a  full  cargo  of 
pepper;  in  consequence  of  which  the  100  tons  of  rice  were  not 
sufficient  to  trim  the  vessel,  and  the  owner  was  obliged  to  mske  up 
for  the  deficiencv  of  cargo  hj  ballast.  In  an  action  to  recover  the 
amount  of  freight  for  merchandise,  which  should,  it  was  alleged, 
have  been  taken  on  board,  so  assorted  as  to  render  ballast  unneces- 
sary— 

The  Court  held,  that  by  the  charter-party  the  freighter  was  not 
obliged  to  put  on  board  a  cargo  so  assorted;  and  that,  naving  loaded 
the  vessel  with  100  tons  of  rice,  it  was  optional  with  him  to  com- 
plete  the  cargo  as  he  thought  proper,  and  to  send  the  lightest  com- 
modities. 


VII.  RELATIVE  TO  PASSENGERS  AND  PASSAGE  MONEYf. 

*  Where  the  ship  was  chartered  for  an  outward  Toyage  to  J.  and  homcmrd, 
either  from  a  port  or  ports  in  J.,  or  from  a  port  In  S.  to  a  port  in  the  Ihiited 
Kingdom,  and  proyided  that  if  she  should  he  reqnired  to  go  to  two  or  mora  poiti 
in  J.,  25/.  more  should  be  payable,  and  in  case  she  shouJd  be  ordered  to  S.  4/. 
should  be  paid  for  e?ery  day  after  the  twenty-fifth  day  of  anriYal  at  J.,  until 
despatched  from  the  loading  port : — Held,  that  the  going  to  S.  from  J.  was  not 
to  be  deemed  an  intermediate  yoyage,  but  that  having  gone  for  the  homemnl 
▼oyage  to  S.,  that  was  to  be  deemed  the  homeward  Toyage,  and  the  4/.  per  day, 
extra  time,  payable.  (Croiitr  t.  SmUk,  E.  T.  1841,  C.  P.,  1  Soott,  N.  8«  338 ; 
S.  C.  IM.  &Q.  407).  If  a  larger  freight  is  to  be  paid,  if  the  ship  cannot  oa- 
load  because  an  enemy  be  in  the  port,  it  is  still  pajrable  though  the  ship  can 
return  to  that  port.  (Gibbem  t.  BuUwn,  M.  T.  1834,  C.  P.,  1  Bing.  K.  S. 
283;  S.  C.  1  Scott,  133). 

In  a  charttr-party,  by  which  a  vessel  was  chartered  to  go  to  Whidah,  a  port 
on  the  coast  of  Africa,  where  there  is  no  sanatory  establishment,  it  was  prorideii 
that  a  certain  number  of  running  days  should  be  allowed,  to  commence  from  the 
vessel's  arrival  at  that  port,  she  being  in  all  respects  ready  to  unload,  and  having 
received  pratique,  which  is  a  permission  to  unload,  in  reference  to  a  quarantine 
usually  granted  in  waiting  at  ports  in  the  Mediterranean.  The  declara^n  alleged 
that  the  vessel  arrived  at  the  port  of  Whidah  on  a  certain  day,  being  ready  to  un- 
load,  and  having  received  pratique,  which  allegation  was  traversed  in  the  pfea> 
The  plaintiff  having  proved  that  the  ship  arrived  at  the  port,  and  was  in  all  other 
respects  ready  to  unload,  and  did,  in  liact,  unload,  but  did  not  procure  any  writta 
document,  there  being  no  authority  to  give  the  same : — Udd,  that  he  was  entitled 
to  recover.  {Bailey  v.  D^Arroyave,  H.  T.  1888,  Q.  B.,  3  N.  &  P.  114). 

If  a  freighter  is  to  discharge  within  twelve  running  days  after  the  vessel'i  ar- 
rival,  and  she  is  prevented  ttom  dischaiging  at  first,  by  reason  of  other  goods 
being  placed  above  his,  he  must,  when  that  obstruction  is  removed,  disdhaige 
vrith  all  reasonable  diligence ;  and  he  is  not,  as  matter  of  right,  entitled  to  ^ 
whole  original  number  of  days  from  the  time  when  he  is  able  to  ooaameneedis* 
charging.  {Rogerf  v.  ffunier,  £.  T.  1827,  N.  P.,  2  C.  &  P.  601). 

Proviso  in  a  charter-party,  that  if  the  ^p  do  not  arrive  at  her  port  of  loadiiv 
on  or  before  &c.,  unless  prevented  by  stress  of  weather  or  other  onavoidahk  tai- 
pediment,  the  freighter  snould  not  be  obliged  to  ship  a  cam  :^Held,  that,  if 
ordinary  diligence  was  used  in  the  voyage  to  reach  the  port  of  loadii^,  the  owners 
are  within  the  exception  of  the  proviso,  though  the  ship  is  delayed  till  after  the 
stipulated  time  by  causes  which  extraordinary  exertion  might  have  counteracted. 
{Qramgtr  v.  DnU,  M.  T.  1829,  N.  P.,  1  M.  &M.  475;  S.  P.  ^mpmm  v.  ^M- 
lUrmm,  H.  T.  1829,  N.  P.,  1  M.  &  M.  300), 

t  Conduct,  unbecoming  a  gentleman  in  the  strict  sense  of  the  word,  wiO,  it 
seems,  justify  a  captain  of  a  ship  excluding  a  passenger  from  the  cuddy  tabk 
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whom  he  has  engaged  by  contract  to  provide  fbr  there ;  bat  it  ia  diflcnlt  to  aay 
in  what  degree  want  of  poUah  would,  in  point  of  law,  warrant  anch  eidnaion ; 
bat  it  is  clear  that  if  a  paaaenger  nae  tbreata  of  personal  Tiolenoe  towards  tha 
captain,  the  captain  may  ezclnde  bim  from  tbe  table,  and  require  him  to  take  his 
meals  in  his  own  private  apartment.  If  tbe  husband  be  ezdudedfrom  tbe  cuddy 
table,  and  the  wife,  not  from  compulsion,  but  from  a  wiah  to  be  with  her  hus- 
band, take  her  meala  with  him  in  priTate,  this  will  not  amount  to  a  breaoh  of 
oontiact  on  the  part  of  the  captain  so  far  aa  regards  the  wife.  (Prmderga9t  ▼. 
Compton,  M.  T.  1837,  N.  P.,  8  C.  &  P.  454). 

In  an  agreement  under  seal  for  the  hire  of  the  cabins  and  accommodation  for 
panengers  in  a  ship,  there  was  a  stipulation,  that,  if  it  should  be  necessary,  for 
the  oouTenience  and  at  the  request  of  the  hirer,  to  put  into  an  intermediate  port 
for  stock,  or  otherwise,  he  (the  hirer)  would  pay  all  port  and  neoeasary  charges 
consequent  thereon :— Held,  that  this  raised  an  Implied  oovenant  on  the  part  of 
the  captain  who  let  the  cabins,  &c.,  to  put  Into  any  such  port  if  required. 
(CiDr6yN  T.  Leader,  E.  T.  1833,  K.  B.,  6  C.  &  P.  32;  S.  C.  10  fiing.  275  i 
S.  C.  3  M.  &  Scott,  751). 

Where  a  Teasel  bound  for  the  East  Indies  is  ad?ertiaed  to  sail  by  a  certain  day 
and  does  not,  the  ship-owner  will  be  entitled  to  recover  half  the  passage-money  of 
a  person  who  refilled  to  go  after  having  engaged  a  passage,  unleas  either  time  was 
of  the  essence  of  the  contract,  or  the  &]a.j  in  Bailing  waa  unreaaonable.  (Vate9  v. 
i>»/,  H.  T.  1832,  N.  P.,  5  C.  86  P.  369). 

In  an  action  against  a  captain  of  a  ship  for  not  famishing  good  and  fresh  pro- 
moos  to  a  paaaenger  on  a  voyage,  the  jury  muat  be  aatisfied  that  there  was  a 
real  grievance  sustained  by  the  plaintiiF,  and  there  is  no  right  of  action  unless  ho 
has  really  been  a  sufferer,  for  it  is  not  because  a  man  doea  not  get  so  good  a  dinner 
as  he  might  have  had  that  he  is  therefore  to  have  a  right  of  action  againat  the 
eaptain  who  doea  not  provide  all  that  he  ought.  (Foufi^  v.  FewfOHf  H.  T.  1836, 
N.  P.,  8  C.  &  P.  55). 

*  Where  a  charter-party  enumerated  the  articles  of  the  homeward  voyage  from 
N.,  and  specified  freight  on  each,  with  liberty  to  fill  up  at  M.  with  otiier  mer- 
chandixes: — Held,  that  it  was  to  be  constraed  that  the  homeward  cargo  should 
consist  of  those  articles  or  some  of  them,  and  that  the  defendant  was  liable  to  pay 
freight  on  an  average  quantity  of  each,  and  that  the  liberty  to  fill  up  meant  mer- 
ehandixea  ejusdem  generis.  (Capper  ▼.  Fbnier,  T.  T.  1837,  C.  P.,  3  Bing.  N.  S. 
9^).    By  the  terms  of  a  <^rter-party,  entered  into  between  merchants  and  a 
ship.owner,  it  waa  agreed  that  the  ship  should  load  at  the  port  of  London,  and 
proceed  to  Bombay,  and  there  deliver  and  discharge  her  cargo,  which  having 
<lone,  she  waa  then  to  load  and  proceed  direct  to  London,  and  diacharge  in  tlie 
"niaraes.    The  merchants  to  have  the  privilege  of  sending  the  ahip  to  Calcutta 
from  Bombay,  they  paying  at  the  rate  of  17a.  per  register  ton  per  month  for  tha 
extra  time ;  if  the  slup  returned  from  Bombay  direct  to  London  the  merchants  to 
bare  the  power  of  sending  her  to  one  port  on  the  Malabar  coast  to  receive  cargo, 
they  paying  the  ahip's  port  charges  and  17t.  register  ton  per  month  for  the  extra 
^e,  the  cargoes  to  he  brought  and  taken  from  alongaiae  at  the  ezpenae  of  the 
merchants : — Held,  that  the  ship-owner  after  diacharge  and  delivery  of  the  cargo 
>t  Bombay  was  not  bound  to  proceed  with  a  cargo  to  Calcutta,  inasmuch  aa  the 
voytges  with  a  caigo,  contemplated  in  the  charter-party,  were  but  two,  the  one 
from  London  to  the  port  of  diacharge,  the  other  directly  back,  and  an  interme- 
diate voyage  witli  a  cargo  waa  not  within  the  meaning  of  the  inatrument  or  the 
intention  of  the  parties.  {Coekbwm  v.  Wri^hi,  H.  T.  1840,  C.  P.,  8  D.  P.  C. 
260;  8.  C.  6  Bing.  N.  S.  223). 

Semble,  that  a  regulation  in  the  seaman's  artiolea  of  a  merchant  ship,  that, 
'*  every  seaman  committed  to  custody  for  the  preservation  of  good  order  shall 
forfeit  his  wages,  together  with  everything  belonging  to  him  on  board  the  ahip," 
is  in  point  of  law  a  good  and  proper  regulation.  {Rice  v.  ffayleU,  T.  T.  1828, 
N.  P.,  3  C.  &  P.  534). 

f  Case  against  the  owner  of  a  vessel  for  an  injury  done  by  her  to  the  plaintlfTs 
barge.  Plea,  that  at  the  time  of  the  injury  the  plaintiff  was  navigating  the  river 
Thames,  under  the  conduct  of  a  licensed  pilot  in  charge  of  her,  under  and  in  pur- 
soance  of  the  proviflions  of  the  6  Geo.  4,  c.  125,  and  that  the  damage  was  occa- 
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Strong  v.  Hart,  H.  T.  1827.  R.  B.    6  B.  ^  C.  160. 

The  master  of  a  yessel  took  a  bill  fipom  the  agent  of  the  consig- 
hutekm^ftbiU  ^^"  ^^'  ^®  amount  of  the  freight^  and  the  owners  gave  no  notice 
of  exchange  for  of  the  dishooomr  of  the  bill  to  the  consignors,  and  it  did  not  appear 
finei^t,  the  but  that  the  master  in  the  first  instance  might  hare  had  cash  instead 
ownm  mmt  of  the  bill  if  he  pleased. 
M ^ bnruV.       '^^  Court  held,  that  the  owner  could  not  afterwards  recover  the 

amount  of  the  fivight  from  the  consignors,  as  he  ought  to  han 

objected  to  the  bill  as  soon  as  he  knew  of  it. 

■loned  by  the  defiuilt  of  inch  pilot.  Replicatum,  that,  previooaly  to  the  aoodeat 
the  Teasel  had,  on  completing  a  voyage  irom  India,  been  brought  by  a  lioenaed 
pilot  into  the  St.  Katharine's  dock,  and  ha?ing  there  diadiaiged  her  cargo,  wai 
at  the  time  of  the  accident  in  the  act  of  being  removed  from  that  dock  to  a  cer- 
tain dry  dock  in  the  port  of  London,  for  the  purpose  of  undergoing  rqpain;  aad 
that  the  said  vessel  was  not  otherwise  navigating  the  Thames : — Udd,  firrt, 
that  under  the  drcumstanoes  stated  in  the  rqdication,  the  defendant  need  not 
have  employed  a  pilot  at  all,  the  caae  being  within  the  exception  in  the  65rd  sec- 
tion ;  secondly,  that  the  words  **  wanting  a  pilot "  in  the  72nd  aectkm,  are  not 
to  be  confined  to  such  vessels  as  are  by  the  act  bound  to  take  a  pilot,  but  are  to 
be  construed  as  applying  to  any  vessel  the  master  or  owner  of  which  thinks  fit  to 
require  one ;  and  thirdly,  that,  inasmnrh  aa  the  pilot  oouM  not,  under  the  72nd 
section,  lawAilly  refuse  to  come  on  board  when  required  by  the  owner  to  do  so, 
he  must  be  considered  as  acting  in  charge  of  the  vessel  under  the  proviaionB  of  the 
act  and  not  as  the  private  servant  of  the  owner,  therefore,  that  the  defondantwis 
exempted  by  the  55th  section  from  all  primA  fiide  liability  in  respect  of  the  iiqny 
occasioned  by  the  default  of  the  pilot.  (Xfitcey  v.  Ingrwrn,  H.  T.  1840,  Ex.,  6  M. 
&  W.  302).  In  case  for  running  foul  oT  plaintifTs  ship,  to  which  the  defienoe  was 
that  the  defendant's  vessel  had,  at  the  time  of  the  ao^dent,  a  pilot  on  board : — 
Held,  that  it  was  still  a  question  for  the  jury  to  say  if  this  ship  was  under  Ui 
management,  or  if  the  accident  arose  fh>m  his  incapacity.  {dtU  v.  JSeriert, 
1820,  N.  P.,  3  Stark.  13). 

*  Where,  in  assumpsit  for  fineight,  it  appeared  that  the  captain,  acting  under 
the  joint  directions  of  defendants,  the  shipperB,  there  being  no  charter-party, 
parted  with  the  cargo  to  the  party  in  whose  hands  he  was  directed  to  place  it,  aad 
received  the  freight,  partly  in  cash,  and  partly  in  a  bill,  which  was  not  eventosllj 
paid,  the  Judge  directed  that,  if  it  appeared  that  he  took  the  bill  as  the  best 
thing  he  could  do  for  all  parties,  the  owners  were  still  mtitled  to  recover;  bat 
that  if  he  might  have  had  his  money  but  dioae  to  have  a  bill,  that  would  be  a 
defence.  (Sifvug  v.  Hart,  T.  T.  1825,  N.  P.,  2  C.  &  P.  55). 

A  cons^ee  of  goods,  who  is  merely  agent  for  the  owner,  is  not  liable  for  the 
freight  implicitly  aa  consignee.  Bat  such  liability  may  arise  either  under  the  expren 
terms  of  a  bill  of  lading,  or,  in  cases  where  there  is  no  bill  of  lading,  from  the  pre- 
vious usage  and  course  of  dealing  between  the  parties  on  former  oocaiaions  of  the 
like  nature.  {Coiemam  v.  Lambert^  M.  T.  1839,  Ex.,  5  M.  &  W.  502).  And 
where  goods  were  shipped  abroad  on  board  the  plaintiflTs  ship,  to  be  delivered 
"  unto  order  or  assigns,  paying  freight,"  and  the  bill  of  lading  waa  indorsed  by 
the  ahipper  to  the  defendant's  East  India  agents  in  this  country,  who  iiukned 
it  in  blank  to  C.  and  D.,  factors  at  L.,  who,  on  presenting  it  to  the  plaintiff,  re- 
ceived the  goods,  and  were  debited  by  him  with  the  freight ;  but  the  goods,  iqna 
the  bankruptcy  of  the  factors,  were  claimed  and  taken  poasession  of  by  the  de- 
fendants :— Held,  that  the  defendants  could  not  be  made  liable  for  the  fireiglit, 
unless  it  were  shewn  that  C.  and  D.  were  authorised,  as  agents  to  the  deloid- 
anU,  to  undertake  to  pay  the  fireigfat  in  fiituro.  ( Tb&m  v.  Crav^ordp  E.  T.  1839, 
Ex.,  5  M.  &  W.  235).  So,  where  it  was  stipulated  that,  daring  the  voyage,  tiie 
freighter  might  hire  the  vessel  for  an  intermediate  voyage,  for  not  leas  than  sis 
months,  in  which  case  the  master  was  to  re-fit  the  vessel  for  such  voyage,  and 
the  fireighter  agreed  to  pay  four  months  of  such  hire  in  advance :— Hdd,  that 
such  advance  was  absolute;  and  that  the  vessel  being  lost  within  that  period  did 
not  entitle  the  fireighter  to  a  return  of  any  part,  and  was  not  affected  by  a  subse- 
qiient  stipuUtion,  that,  if  the  vessel  should  be  lost  or  captured,  the  fMght,  by 
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time,  should  be  ptfible  np  to  the  time  when  lo  lost  or  captured,  or  last  beard  of. 

{Smmden  t.  Drew,T,  T.  1832,  K.  B.,  3  B.  &  Ad.  445).     So,  on  a  bUl  of 

l«lmg  of  goods  "  shipped  by  A.  B.,  to  be  deliTered  to  C.  D.  or  his  assigns,  he 

or  thej  payuig  freight,^'  if  the  goods  be  delivered  without  receiving  freight,  the 

ihipper  is  not  liable  for  the  freight,  ttiere  being  no  charter-party.     In  such  a 

caw,  where  the  shipper  afterwards  promised,  by  writing,  to  pay  freight : — Held, 

that  it  was  a  question  for  the  jury,  whether  on  the  account  between  A.  B.  and 

C.  D.,  A.  B.  was,  as  between  them,  to  pay  the  freight,  and  that,  if  he  had  oon- 

seated  to  do  so,  be  was  liable  on  the  subsequent  promise.  {Drew  v.  Bird,  H.  T. 

1828,  N.  P.,  1  M.  &  M.  156).    But  the  charterer  of  a  ship  for  the  conveyance 

of  a  cai)|0  from  si  foreign  port,  is  not  liable  to  the  owner  for  the  unavoidable  de- 

tention  of  the  ship  by  the  frost  after  the  completion  of  the  trading.  (Pringle  v. 

MoUett,  H.  T.  1840,  Ex.,  6  M.  &  W.  80).     So,  freighter  not  liable,  where  ship 

chartered  by  the  month,  for  the  time  the  vessel  is  under  necessary  repairs.  {Rip' 

ley  V.  Scaife,  H.  T.  1826,  K.  B.,  5  B.  &  C.  167 ;  S.  C.  2  C.  &  P.  132).    But 

an  indoraee  of  a  Spanish  bill  of  uiiding,  to  whom  the  goods  have  been  delivered 

ooder  it,  is  liable  in  assumpsit  for  the  freight,  although  the  bill  of  lading  is  for 

the  delivery  to  the  consignees,  without  saying,  **  or  their  assigns,''  such  bills  of 

lading  appearing  by  evidence  to  be  usually  passed  by  indorsement.  {Renteria  v. 

^^H^,  E.  T.  1830,  N.  P.,  1  M.  &  M.  51  n. 

An  owner  retaining  the  possession  of  his  ship,  held  to  have  a  lien  on  the  cargo 
for  the  freight  due  under  a  charter-party,  and  that  the  goods  being  consigned  to 
third  parties  did  not  alter  the  principle.  {Campion  v.  CbMn,  T.  T.  1836,  C.  P., 
3  Bing.  N.  S.  17  ;  S.  C.  3  Scott,  338).  So,  under  the  ordinary  bill  of  lading, 
the  captain  has  a  lien  for  freight,  whoever  may  become  the  owner  of  the  goods. 
(Aot^a/  V.  KemdU,  H.  T.  1826,  C.  P.,  3  Bing.  383;  see  13  East,  399;  1 
Manh.  146). 

Where  bills  of  lading  state  on  the  face  of  them  that  freight  has  been  paid, 
ownen  cannot  detain  until  freight  is  paid  by  assignee  of  bill  of  lading.  {Howard 
T.  Tucker,  H.  T.  1831,  K.  B.,  1  B.  &  Ad.  712). 

*  No  action  for  demurrage  can  be  maintained  by  a  master  of  a  ship  in  his  own 
name,  unless  there  be  an  express  contract  for  its  payment  to  him.  {Bvane  v. 
f^nier,  T.  T.  1830,  K.  B.,  1  B.  &  Ad.  118).  A  consignee  is  not  liable  for  the 
dcJay  of  the  vessel  if  he  cannot  get  his  goods,  because  another's  goods  prevent 
him,  but  where  the  delay  is  occasioned  by  his  own  default,  it  is  no  answer  to  the 
dtim  for  demurrage  that  other  consignees  have  already  paid  to  a  larger  amount 
for  the  same  period.  {Dobeon  v.  Ih^oop,  M.  T.  1830,  N.  P.,  1  M.  &  M.  441 ; 
S.  C.  4  C.  &  P.  112). 

t  Provisions  on  board  for  convicts  not  liable  to  contribute  for  average.  {Brown 
T.  Stapylton,  M.  T.  1826,  C.  P.,  4  Bing.  119).  In  cases  where  primage  is  pay- 
able by  the  consignee  of  the  cargo  to  the  master  of  a  ship,  the  master  may  main- 
tain an  action  for  it,  though  the  freight  has  been  separately  adjusted.  {Best  v. 
Samulert,  T.  T.  1828,  N.  P.,  1  M.  &  M.  208). 

t  Semble,  that  the  broker's  commission  on  the  freight  of  a  ship  is  5/.  per 
oent.,  unless  there  be  a  special  agreement,  or  the  ship  be  chartered  upon  a  tender. 
{Brown  v.  Haime,  M.  T.  1839,  N.  P.,  9  C.  &  P.  204).  To  enable  a  broker  to 
recover  a  commission  on  the  sale  of  a  ship,  the  mere  fact  of  his  having  introduced 
the  purchaser  to  the  seller  will  not  be  sufficient ;  but  if  it  appears  that  such  in- 
troduction was  the  foundation  on  which  the  negotiation  proceed,  the  parties  can- 
not afterwards,  by  agreement  between  themselves,  withdraw  the  matter  from  the 
broker 'a  handa,  and  deprive  him  of  his  commission.  The  broker  will  be  entitled 
to  his  commission  if  he  was,  up  to  a  certain  time,  the  agent  or  middle  man  be- 
tween the  parties,  although  the  contract  be  afterwards  completed  without  his  in- 
atmmentality  or  interference.  {Wilkinson  v.  Martin,  1837,  N.  P.,  8  C.  &  P.  1). 
By  the  custom  of  London,  a  ship-broker  is  not  entitled  to  charge  for  trouble 
in  procuring  a  charter  for  a  ship  where  the  treaty  goes  off,  and  the  contract  is 

VOL..  V.  GO 
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XIV.  RELATIVE  TO  BOITOMIIY  AND  RESPONDENTIA  ♦. 

XV.  RELATIVE  TO  THE  RUNNING  DOWN  OF  SHIPS  f. 


XVI.  RELATIVE  TO  THE  MORTGAGE  (W. 

Briggs  r.  Wilkinson,  T.  T.  1827.  K.  B.     1  B,tf  C.  30. 

Mortgagor  no         A.,  THE  managing  owner  of  a  ship,  mortgaged  bis  sbare  fo  B„ 

rit^  to"*  Icte '  ^'*?  P'^"™^  *e  transfer  to  be  duly  indorsed  on  the  certificate  of 

tbJmortg^  I'cgi'try,  but  A.  continued  in  the  management  as  bef<H«,  and  B.  did 

for  stores  sup-  not  take  possession  or  interfere  in  the  concerns  of  the  ship, 
plied  to  the  The  Conrt  held,  that  he  was  not  liable  for  repairs  and  necessims 

8>"P*-  done  and  supplied  in  pursuance  of  A.'s  orders. 

incomplete,  although  it  goes  off  through  the  act  of  the  owner.  (Broddr.  TIosmi, 
T.  T.  1830,  C.  P.,  7  Binff.  99 ;  S.  C.  4  C.  &  P.  338). 

A  broker  is  not  entitled  to  commission  where  he  does  not  actnally  procure  tlie 
hire  of  a  ship.  (ReadY.  lUnn,  M.T.  1829,  K.  B.,  10  B.  &  C.  438;  S.  P.  Broad 
T.  Tkamoi,  T.  T.  1830,  C.  P.,  7  Bing.  99). 

*  The  master,  befbre  he  resorts  to  a  bottomry  bond,  is  boimd  to  asecrtiin 
whether  the  supplies  can  be  obtained  on  the  personal  credit  of  the  ownos;  lad 
where  a  party  is  bound  to  know  a  fact,  he  must  shew  that  he  has  eiereised  dae 
diligence  to  ascertain  the  fact.    (Hntihom  ▼.  JDariing,    1836,   1  Mooie,  P- 

Where  money  was  lent  on  a  bond  puqiortiog  on  the  face  of  it  to  be  a  reqMja- 
dentia :— Held,  that  it  was  properly  left  to  the  jury  to  say,  whether  the  trmmfi- 
tion  was  bonft  fide  on  reqiondentia,  or  only  colouraUy  so,  and  that  it  wn  tot 
necessary  to  leave  it  as  a  distinct  question,  whether  the  money  was  lent  to  a  per- 
son having  no  interest  in  the  vessel  or  cargo,  to  raise  which  the  pleas  shouM  ksn 
alleged  that  it  was  not  intended  to  lay  out  the  money  borrowed  in  goods  to  be 
put  on  board  the  ship.  (Wymte  v.  CntikwmU,  M.  T.  1830,  N.  P.,  4  C.  &  P. 
178). 

t  To  enable  a  party  to  maintain  an  action  for  an  injury  to  his  ship,  by  the  an* 
skilful  navigating  of  the  defendant's  ship,  the  injury  must  be  attributable  entirely 
to  the  fault  of  the  crew  of  the  latter ;  if  there  has  b€«n  want  of  cure  on  both  sides, 
the  action  cannot  be  maintained.  (Vanderpiani  v.  MiUer,  E.  T.  1828,  N.  P.> 
1  M.  &  M.  169). 

If,  in  an  action  for  the  negligence  of  the  defendant's  servants  in  managing  • 
barge,  so  that  thaphdntHTs  ba^  was  run  down,  it  appear  that  the  noeidsBt  IMP- 
pened  from  cireumataneea  whidi  persona  of  eompetent  skUl  covld  not  gMra 
against,  the  plaintiff  will  not  he  entitled  to  recover,  nor  wiB  be  if  his  men  had  put 
his  bulge  in  such  a  plaes  that  persons  wing  ordinary  care  eonld  nol  ivn  agsai* 
it ;  nor  if  the  accident  could  have  been  avoided  but  for  the  nqg^igence  of  the  pbia- 
tiff's  own  men  in  not  being  on  board  his  barge  at  a  time  when  it  was  lying  in  a 
dangerous  place.  {Lack  v.  Seward,  M.  T.  1829,  N.  P.,  4  C.  &  P.  lOS). 

If  a  vessel  at  sea  is  going  dose  hauled  to  the  wind,  and  another  meef  ing  her  if 
going  free,  the  rule  of  the  sea  is,  for  the  latter  vessel  to  go  to  leeward,  and  il- 
tnough  such  vessel  may  either  go  to  leeward  or  windward,  as  she  best  can,  yet 
she  ought,  as  a  general  rule,  to  suppose  that  the  vessel  going  to  windward  vfll 
keep  her  position.  (Handtuyde  v.  Wilaon,  T.  T.  1828,  N.  P.,  3  C.  A  P.  528). 

t  Where  a  party,  the  owner  of  two  ships  and  of  part  of  a  third,  whilst  they 
were  absent  at  sea,  executed  a  bill  of  sale  thereof  by  way  of  mortgage,  and  it  wis 
registered  before  their  return,  contrary  to  the  provisions  of  6  Geo.  4,  c  110, 
s.  39,  and  by  a  subsequent  bill  of  sale,  to  which  uie  former  mortgagees  were  par- 
ties, all  the  interest  of  the  mortgagors,  and  the  poUcies  effected  and  freight  pays- 
ble,  were  assigned  subject  to  the  prior  mortgage,  which  latter  bill  was  lUso  regis- 
tered before  their  return  to  port,  the  mortgagor  became  bankrupt,  and,  upon  the 
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XTII.  RELATIVE  TO  SALVAGE,  WRECKS,  AND  CON- 
TRIBUTION WHERE  CARGO  IS  THROWN  OVER- 
BOARD. 

Hunter  v.  Parker,  M.  T.  1840.  Ex.     7  M.  ^  fF.  322. 

The  captain  of  a  Teasel  wrecked,  found  afterwards  to  be  justified  The  captain  of 
hy  extreme  necessity,  directed  an  auctioneer  by  letter,  not  under  seal,  «  ^^i  m>y 
to  sell  her,  which  was  done,  and  the  balance  paid  over  and  received  ^^^?^^ 
by  the  owners  without  objections;  but  it  appeared  that  the  sale  was  wrecked  by^ 
made  by  the  auctioneer  by  an  instrument  under  seal,  and  in  his  own  writing  with- 
name,  but  duly  reciting  the  certificate  of  registry.  ont  seal*. 

Tlie  Court  held,  that  as  the  sale  would  have  been  valid  if  in 
writing  without  seal,  and  purported  to  convey  the  interest  which,  as 
wnt,  he  was  empowered  to  convey,  it  operated  both  as  the  deed 
or  the  agent,  and  as  a  written  transfer  from  the  owner,  which 
the  Court  would  give  effect  to. 


XVIII.  RELATIVE  TO  ACTIONS  CONNECTED  WITH, 
(a)  By  and  against  whom  matntainablc. 

Fraoano  v.  Long,  E.  T.  1825.  K.  B.    4  B.  ^  C.  219. 

A  RESIDENT  at  Naples  sent  an  order  to  M.  &  Co  ,  hardwaremen  a  partj  who 

at  Birmingham,  "to  dispatch  to  him  certain  goods  on  insurance  has  ordered 

being  effected.  Terms,  three  months' credit  from  the  time  of  arrival."  ^'^J^ 

M.  &  Co.  (having  marked  the  package  with  A.'s  initials)  dispatched  hinTand  an  i 


m- 


retnm  of  two  of  the  ships,  their  certificates  were  dniy  indoned  with  the  partica* 
iars  of  the  bills  of  sale : — Held,  that  the  latter  of  them  was  valid  as  to  the  inter- 
ests  assigned,  and  also  as  to  the  sums  dae  on  the  policies  of  insurance  as  against 
the  assignees  of  the  bankrupt^  and  as  far  as  choses  in  action  can  be  assigned. 
{Ef  parte  Jonea,  T.  T.  1833,  Et.,  3  Tyrw.  671). 

On  the  mortgage  of  a  ship,  the  right  to  freight  passes.  {Dean  v.  M*  Okie, 
M.  T.  1826,  C.  P.,  4  Bing.  45). 

And  the  mortgagee  is  entitled  to  freight  accruing  subsequent  to  the  mortgage. 
KertwiU  t.  BUhop,  T.  T.  1832,  Ex.,  2  C.  &  J.  529 ;  S.  C.  2  Tyrw.  602). 

It  is  a  qnestlon  for  the  jury,  when  a  mortgagee  insures  for  more  than  his  own 
interest,  whether  the  residue  was  intended  for  the  mortgagor ;  but  he  is  not  enti- 
ced to  recover  more  than  the  value  of  the  ship.  {Irving  ▼.  Riehardaonf  E.  T.  1831 , 
K.  B.,  2  B.  &  Ad.  137  ;  S.  C.  2  M.  &  M.  153). 

*  A  riiip  being  on  shore  reoeiTcd  assistance  from  the  owner  of  a  imack,  who 
put  down  ao  anchor  and  hawser  attached  to  the  ship,  and  left  the  latter,  having 
its  deck  under  water,  for  the  purpose  of  carrying  away  some  ship's  stores,  but 
with  an  intention  to  retnm: — Held,  that  the  anchor  and  hawser  were  not  parted 
vith  or  left,  within  the  meaning  of  the  1  &  2  Geo.  4,  c.  75,  s.  1 ,  so  as  to  warrant 
a  claim  to  sodvage  in  persons  who  came  and  took  them  up.  {Clark  v.  Chamber^ 
Mia,  M.  T.  1836,  Ex.,  2  M.  &  W.  78). 

In  an  action  by  a  ship-owner  for  contribution  in  respect  of  general  average, 
the  defendant  is  entitled  to  an  inspection  of  the  statement  of  the  general  average, 
but  not  of  the  documents  from  which  it  is  drawn  up.  (7\inre//  v.  Allen,  T.  T. 
1839,  Ex.,  7  D.  P.  C.  496).  And  where  the  ship-owner  has,  by  the  custom  of 
the  trade,  the  privilege  of  stowing  certain  goods  upon  the  deck,  the  proprietor  of 
rach  goods  has  a  right  to  contribution  against  the  ship-owner  if  such  goods  are 
thrown  overboard  for  the  benefit  of  the  preservation  of  the  rest  of  the  cargo. 
[Gfmld  V.  Oliver,  M.  T.  1837,  C.  P.,  4  Bing.  N.  S.  134). 

G  g2 
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suranoe  effect-     the  goods  by  canal  to  Liverpool,  and  effected  an  insurance,  declar- 
ed, may  main-    ing  the  interest  to  be  in  A.     At  Liverpool  the  goods  were  detivered 

owner  for  ne-     through  whose  negligence  they  were  damaged. 

gligence.  The  Court  held,  that  the  property  in  the  goods  vested  in  A.  as 

soon  as  they  were  dispatched  from  Birmingham,  and  that  the  tenns 
of  the  order  did  not  make  the  arrival  of  the  goods  at  Naples  a  con- 
dition precedent  to  A.'s  liability  to  pay  for  them,  and  that  be  might 
therefore  maintain  an  action  for  the  injury  done  to  the  goods 
through  the  negligence  of  the  ship-owner. 


(b)  Pleadings*. 


Gatliffb  r.  Bourne,  H.  T.  1838.  C.  P.     4  Bing.  N.  S.  314. 

The  defendant  I^HE  plaintiff  declared,  upon  a  contract  by  the  defendants,  safety 
cannot  plead  and  securely  to  carry  and  convey  goods  by  a  steam -vessel  from  Bel- 
the  gooda  were  fogt  to  London,  thence  to  the  port  of  London,  and  deliver  the  same 
**kfrf  *d*de  *^  ^^®  P^*^  ^^  London,  to  the  plaintiff  or  his  assigns;  and  alleged, 
Btroyed  by  *  ^^  ^  breach,  that  the  defendants  so  carelessly  and  negligently  con- 
firef.  ducted  themselves  about  the  carrying  of  the  ^kkIs,  that  they  became 

wholly  lost  to  the  plaintiff.     Pleas,  that,  after  the  arrival  of  the 
steam-vessel  in  London,  the  defendants  caused  the  goods  to  be  un- 
shipped, and  deposited  on  a  certain  wharf,  &c.,  fit  and  usual  for 
their  reception,  there  to  remain  until  they  could  be  delivered  to  the 
plaintiff;  and  that  afler  the  arrival  of  the  said  steam-vessel,  &c.,  the 
defendants  were  ready  and  willing  to  deliver  the  goods  to  the  plain- 
tiffs or  his  assigns;  but  neither  the  plaintiff  nor  his  assigns  were 
ready  to  receive  the  same,  whereupon  the  defendants  caused  the 
goods  to  be  unshipped,  and  safely  landed  and  deposited  on  the 
wharf,  &c.,  fit  and  proper  to  receive  the  same;  each  plea  concluding 
with  the  statement  of  the  destruction  of  the  goods  by  a  fire,  which 
broke  out  accidentally,  and  without  any  negligence,  &c,  on  the  part 
of  the  defendants. 

The  Court  held  the  pleas  bad,  inasmuch  as  by  such  pleas  the  de- 
fendants wished  to  substitute  a  landing  at  the  wharf  for  the  delinry 
prescribed  by  the  bill  of  lading,  and  because  it  did  not  appear  by  the 
pleas  that  the  plaintiff  had  a  reasonable  time  allowed  him  to  receive 
his  goods  over  the  ship's  side  before  they  were  unloaded  and  placed 

*  In  a  declaration  on  an  agreement  of  charter-party  to  pat  a  cargo  on  board 
at  M.,  and  pay  freight  by  bill  on  L.  at  three  months : — Held,  on  motion  in  arrest 
of  judgment,  that  the  breach  assigned,  that  the  defendant  did  not  put  a  car|0  oa 
board,  whereby  plaintiff  incurred  expenses  in  procuring  one,  and  did  not  psf 
those  eipenaes,  nor  give  the  bill  provided  for,  contrary  &c.,  was  good,  it  bon^ 
in  substance  but  one  breach;  and  that  the  negotiation  as  to  the  bill  was  wiDBees- 
sarily  introduced.  {Hoggett  v.  ExUg^  H.  T.  1840,  C.  P.,  6  Bing.  N.  S.  207; 
S.  C.  9  C.  &  P.  324). 

f  In  assumpsit  for  demurrage  upon  an  agreement  in  the  nature  of  a  charter- 
party,  non-compliance  by  the  plainUff  with  the  provisions  of  3  &  4  Will.  4,  c.  52, 
B.  108,  requiring  that^  previous  to  the  unlading  of  goods  carried  coastwise,  t 
vrritten  notice  of  the  ship's  arrival  with  goods,  signed  by  the  master,  d»U  be 
givieti  to  the  collector  or  controller  of  customs  by  the  master,  owners,  whaif- 
inger,  or  agent  of  such  ship,  and  proper  documents  obtained, — should  be  speci- 
ally pleaded,  and  cannot  be  set  up  as  a  defence  under  non-assumpsit.  (Aleoc^  v- 
Taylor,  E.  T.  1836,  K.  B.,  6  N.  &  M.  296). 
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Upon  the  wharf,  and  there  was  no  statement  of  a  law  or  custom 
of  the  port  by  which  such  mode  of  deliyery  was  warranted  and 
sanctioned. 


(d)   Evidence  and  ^itnessks"^. 
(c)  Staying  PROCSEDiNGsf. 

XIX.  RELATIVE  TO  INDICTMENTS  J. 


^|^00ttng§.     See  9  Geo.  4^  c.  31 


*  Where,  in  an  action  on  a  breach  of  contract  to  convey  on  board  of  plaintiff's 
ship  a  boat,  not  exceeding  certain  dimensions,  which,  when  tendered,  proved  to 
be  a  decked  boat  within  that  size,  which  the  plaintiff  refused  to  receive,  unless 
the  defendant  would  consent  to  remove  the  deck,  as  obstructing  the  navigation  of 
the  ship: — Held,  that  evidence  of  its  being  always  usual  to  take  off  the  deck  of 
rach  boats  in  stowing  them  was  properly  admitted,  and  the  plaintiff,  having  de- 
dined  to  permit  it,  he  could  not  recover  for  breach  of  the  contract.  {Haynea  v. 
HalHday,  T.  T.  1831,  C.  P.,  7  Bing.  b%1). 

In  an  action  upon  a  charter-party,  the  Court  refused  to  compel  the  inspection 
of  the  log-book,  no  sufficient  ground  being  laid  before  the  Court  for  its  interfer- 
eoce  aocwding  to  decided  cases.  {Bundle  v.  Beaumoni,  M.T.  1827,  C. P.,  4  Bing. 
537;  S.  C.  1  M.  &  P.  396;  see  3  Bing.  148 ;  4  Id.  539;  S.  C.  1  M.  &  P.  334). 

In  assumpsit  for  repairs  against  a  part  owner : — Held,  that  after  a  release  a 
co-partner  was  a  competent  witness  for  the  defendant.  {Jonee  v.  Priiehard,  M.  T. 
1836,  Ex.,  2  M.  &  W.  199).  And  where  a  party  elects  to  sue  the  owner  for 
repairs,  the  captain  is  a  competent  witness.  {Castle  v.  DuJte,  H.  T.  1832,  N.  P., 
5  C.  &  P.  359). 

t  Where  an  action  has  been  brought,  and  a  verdict  obtained  by  the  proprietor 
of  injured  goods  against  the  owner  of  a  vessel  in  which  the  injury  has  accrued  to 
the  goods,  and  tl^  owner  has  filed  his  bill  for  relief  in  equity,  pursuant  to  the 
53  Geo.  3,  c.  159,  s.  7,  the  Court  will  not  under  sect.  6  of  the  act,  during  the 
pendency  of  the  equity  suit,  restrain  the  plaintiff  from  proceeding.  {Thiseldon 
V.  Gibbons,  £.  T.  1840,  B.  C,  8  D.  P.  C.  419). 

t  Upon  an  indictment  for  jetting  fire  to  a  ship,  of  which  the  prisoner  was 
a  part  owner: — Held,  first,  that  under  6  Geo.  4,  c.  110,  two  or  more  persons 
might  bold  shares  jointly ;  secondly,  that  declarations  of  the  prisoner,  shewing 
who  were  part  owners,  were  insufficient  to  establish  part  ownership,  if,  by  reason 
of  the  invalidity  of  the  registry  evidencing  the  transfer,  the  legal  title  could  not 
be  established ;  but  that  the  entry  with  a  date,  having  no  application,  unless  it ' 
spplied  to  the  production  of  the  bill  of  sale  before  the  officer  making  it,  was  suffi- 
cient,  although  it  did  not  expressly  state  such  production;  and,  lastiy,  that 
the  intent  to  prejndice  was  implied  by  the  act  itself.  {BeJP  v.  Philp,  1830, 
1  Moo.  C.  C.  263). 

$  What  eonaiitutes  the  offence,'] — Shooting  into  a  room  where  the  prosecutor 
^ss  sapposed  to  be,  but  in  fact  was  not : — Held,  not  to  be.'shootiog  "  at "  within 
thesUtute.  (12e«v.I^e/,1837,N.P.,  2M.  &Rob.  39).  But  where  the  prisoner 
ihot  at  A.,  and  struck  B.,  held  to  amount  to  the  offence  of  shooting  at  6.  {Bex 
J.James,  1837,  N.  P.,  2  M.  &  Rob.  40).  Where  the  prisoner,  by  snap, 
ping  a  percussion  cap,  discharged  a  gun-barrel  detached  from  the  stock : — Held, 
that  the  material  words  of  the  9  Geo.  4,  c.  31,  sa.  11,  12,  were  "  shall  shoot 
at/'  and  that  the  gun-barrel  was  'Moaded  armi^,*'  within  the  statute.  {Bex  v. 
Coaies,  1834,  N.  P.,  6  C.  &  P.  394).    But  ^;^aing  a  box  filled  with  gunpowder 
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Sbi^Ott  Xottce  of  ^rial.    See  tit.  Trial. 


^imlUttX*.    See  tit.  Tssue. 


and  detonaton,  so  as  to  explode  on  being  opened : — Held  not  an  attempt  to  dis- 
charge loaded  arms  within  9  Geo.  4»  c.  31,  ss.  11,  12.  {Res  f.  Mountford, 
1835,  N.  P.,  7C.&P.  242). 

Indictment.'] — If  an  indictment  for  shooting  another,  with  intent  to  murder, 
&c.,  in  all  the  counts  aver  that  the  pistol  was  loaded  with  powder  and  a  leaden 
ballet,  it  must  appear  that  the  pistol  was  loaded  with  a  ballet,  or  the  prisoner 
will  be  entitled  to  an  acquittal.  {Rex  ▼.  Hughes,  1832,  O.  B.,  5  C.  &  P.  126). 
A  count,  which  charges  B.  with  shooting  at  A.,  with  intent  to  murder  him,  and 
then  charges  C.  and  D.  with  aiding  and  abetting  B.,  and  at  the  end  of  the  count 
concludes  with  a  contra  formam  statuti,  is  good ;  and  it  need  not  state  that  B. 
shot  A.  with  intent,  &c.,  contra  formam  statuti,  and  that  C.  and  D.  aided  him, 
also  contra  formam  statuti.  {Res  t.  Nelmes,  1834,  N.  P.,  6  C.  &  P.  347).    On  an 
indictment  for  maliciously  shooting,  one  act  of  shooting  may  be  laid  in  one  set  of 
counts  as  being  with  intent  to  murder,  &c.,  H. ;  and  in  another  set  of  counts  as 
with  intent  to  murder,  &c.,  L.    A  person  intending  to  shoot  at  and  kill  L.,  shot  at 
H . ,  mistaking  him  for  L. ,  but  did  not  kill  H .   On  an  indictment  in  the  usual  fonn, 
for  shooting  at  L.,  with  intent  to  murder  H.,  &c.,  the  Judge  left  it  to  tfaejarr 
to  say,  whether  there  was  an  intent  to  murder  H. ;  but  his  Lordship  laid  it 
down,  that  the  law  Infers  that  the  party  intends  to  do  that  which  is  the  imme- 
diate and  necessary  effect  of  the  act  which  he  commits.    The  jory  found  that  the 
prisoner  did  not  intend  to  do  any  harm  to  H.,  and  the  Judge  directed  an  acquit- 
tal to  be  recorded.     If,  after  the  grand  jury  are  discharged,  a  prisoner  charged 
with  maliciously  shooting  is  acquitted,  the  Judge  will  not  order  the  prisoner  to 
be  detained,  while  articles  of  the  peace  against  the  prisoner  are  prepax«d.    (/2f<f 
V.  Hoit,  1836,  N.  P.,  7  C.  &  P.  518\ 

Evidence.] — If  a  pistol  be  loaded  with  gunpowder  and  balls,  but  its  touch- 
hole  be  plugged,  so  that  it  cannot  by  possibility  be  fired,  this  is  not  "  loaded 
arms,"  within  the  stat.  9  Geo.  4,  c.  31,  ss.  11, 12.  {Rex  t.  Harris,  1831,  N.  P.. 
5  C.  &  P.  159).  Whether,  on  a  count  charging  a  shooting  with  intent  to  mur- 
der, it  is  essential  that  the  jury  should  be  satisfied  that  that  intent  existed  in  the 
mind  of  the  prisoner  at  the  time  of  the  offence,  or  whether  it  is  anfficient  that  it 
would  have  been  a  case  of  murder  if  death  had  ensued : — Qiuere.  {Reg.  ▼•  JmMi 
1840,  N.  P.,  9  C.  &  P.  258). 

*  By  Reg.  Gen.,  H.  T.  2  Will.  4,  it  is  enacted,  "  That,  in  aU  special  pM- 
ings,  where  the  plaintiff  takes  issue  on  the  defendant's  pleading,  or  trarenes  the 
same,  or  demurs,  so  that  the  defendant  is  not  let  in  to  allege  any  new  matter,  the 
plaintiff  may  proceed  without  giving  a  rule  to  rejoin."  Where  the  issue  con- 
tained an  **  &c."  after  the  replication,  and  no  similiter  was  added,  but  it  was 
properly  added  on  the  nisi  prius  record : — Held,  that  there  was  sniBcient  to  jts- 
tify  the  presumption  of  a  perfect  record,  or  that  the  party  woold  make  a  perfect 
one,  and  a  rule  for  arresting  the  judgment  was  discharged :  and,  aemble,  the  Rnk 
*of  Trin.  Term,  2  Will.  4,  s.  85,  was  intended  to  apply  only  to  cases  tried  in  tens. 
{Brook  Y.  Finch,  H.  T.  1837,  K.  B.,  6  D.  P.  C.  313).  A  party,  by  opponag  a 
summons  for  a  writ  of  trial,   does  not  waive  any  irregularity  in  thia  t 


my  irregui 
.  C.  170). 


{Middleton  t.  Hughes,  H.  T.  1840,  Ex.,  8  D.  P.  C.  170).  And  where  a  ic> 
plication  traversed  the  facts  contained  in  the  plea,  and  condu4ed  to  thecountrr. 
but  without  an  "  &c.,"  and  no  similiter  was  added: — Held,  that  the  omissiou 
might  be  considered  as  a  misprision  of  the  clerk,  and  amendable  after  rerdict, 
judgment,  and  writ  of  error  brought.  {Siboni  v.  Kiriman,  M.  T.  1S37,  Ex.,  6D. 
P.  C.  98 ;  S.  C.  3  M.  &  W.  46). 

If  the  common  similiter  is  added  by  a  party  for  himself,  it  need  not  be  dated, 
as  it  is  not  a  pleading  within  1  Reg.  Geo.,  H.  T.  4  Will.  4.  {Bdden  ▼.  ffW, 
T.  T.  1840,  B.  C,  4  P.  &  P.  155 ;  S.  C.  8  D.  P.  C.  725).  In  a  former  case,  it 
was  held  it  sHould  be  dated.  (iUddMon  ▼.  Hughes,  H.  T.  1840,  Ex.,  8  D.  P.  C. 
170). 
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I.  RELATIVE  TO  WHAT    WORDS    DO    OR    DO   NOT 

AMOUNT  TO. 

(a)  Of  words  not  actionable  in  themselves,  p. 

448. 

(b)  Or  confidential  and  privileged  communica- 

TiONSy  p.  448. 

(c)  Of  words  relating  to  trade  or  professions, 

p.  449. 

((f)  Of  words  imputing  incontinency,  p.  449. 
(e)  Of  words  imputing  a  crime,  p.  450. 

IL  RELATIVE  TO  THE   CONSTRUCTION   OF  WORDS, 

AND     PUBLICATION     OF     ANOTHER'S 
SLANDER^  p.  450. 

III.  RELATIVE  TO  THE  ACTION  FOR. 
(a)  Who  may  join,  p.  450. 

(6)  Pleadings. 

1.  Declaration. 

1. — Statement  of  the  Words,  p.  451. 
2. — Inducement,  p.  451. 
3. — Innuendo,  p.  451. 

2.  Pleas,  p.  452. 

3.  Evidence,  p.  452. 

4.  CoaU,  p.  453. 

5.  Demurrer,  p.  454, 

6.  Amendment,  p.  454. 

(c)  Inquiry,  writ  of,  p.  454. 

(d)  Staying  proceedings,  p.  454. 

{e)  Interference  of  the  court  after  verdict, 
p.  454. 

{/)  New  trial,  p.  455. 

(jSi)  Arrest  of  judgment,  p.  455. 

*  Spedal  bonds  of  resignstion  held  illegal  and  void,  both  at  common  law,  and 
against  31  Eliz.  e.  6,  per  Eldon^  L.  C,  Abbott t  L.  C.  J.,  Alesander,  L.  C.  B., 
Parkf  J.y  and  Graham,  OarroWi  and  Hullockf  B.  B. ;  contra  Bert,  L.  0.  J., 
Burrmigh  and  Oaaele§,  J.  J.  {Fleteher  ▼.  Lord  Sondes,  3  Bing.,  C.  P.,  501). 
The  31  Eliz.  c.  6,  (against  resignation-bondsV  restrained  in  cases  where  a  person, 
or  one  of  two  persons  in  whose  fsYoar  the  oond  to  resign  is  given,  is  specially 
named;  bat  if  sneh  nominee  be  not  presented  within  six  months,  the  resignation 
to  be  Toid. 
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SLANDER—  What  JFords  amount  to. 


Where  words, 
not  actionable 
in  themseUes, 
the  special  da- 
mage DiuBt  be 
proved  as  al- 
leged*. 


But  when  spe- 
cial damage  not 
gist  of  action, 
plaintiff  may 
reooTer,  though 
not  proved. 


I.  RELATIVE  TO  WHAT  WORDS  DO  OR  DO  NOT 

AMOUNT  TO. 

(a)  Of  i¥Ords  not  actionable  in  themselves. 

Ward  r.  Weeks,  M.  T.  1830.  C.  P.     7  Bitig.  211. 

In  an  action  of  slander,  averring  special  damage  to  have  accrued 
to  the  plaintiff  from  the  speaking  of  the  ipvords  by  the  defendaat; 
evidence  that  the  words  were  spoken  by  the  defendant  to  J.  S., 
who  repeated  them  to  J.  B.,  who  thereupon  refused  to  trast  the 
plaintiff — 

The  Court  held,  not  sufficient  to  support  the  action,  because 
when  words  were  not  actionable  without  special  damage,  special 
damage  must  be  proved  as  alleged. 

Smith  v.  Thomas,  M.  T.  1835.  C.  P.     4  D.  P.  C.  333;  S.  C. 

2  J?tfi^.  N.  S.  372. 

Per  Cur. — In  slander,  where  the  words  are  in  themselves  action- 
able, the  special  damage  is  not  the  gist  of  the  action,  and  the  plain- 
tiff, if  he  fails  in  proving  it,  may  still  resort  to  and  recover  his 
general  damages;  a  traverse,  therefore,  of  such  an  allegation  is  im- 
material and  improper. 


Words  spoken 
by  a  master  in 
giving  a  cha- 
racter are  privi- 
leged unless 
malioef. 


(b)  Of  confidential  and  privileged  communicatioks. 

Kelly  v.  Partington,  M.  T.  1833.  K.  B.    2N.^  M.  460;  S.  C. 

5  B.^  Ad.  645. 

Words  were  spoken  by  a  master  in  giving  a  character  to  a  ser- 
vant.    In  an  action  of  slander,  brought  by  the  servant — 

The  Court  held,  if  from  the  circumstances  under  which,  and  ibe 
manner  in  which,  they  were  spoken,  there  is  a  possibility  of  the 

*  Accusing  a  party  of  doing  what  he  could  not  possibly  do  is  not  actkniUe. 
CJackton  v.  Adanu,  M.  T.  1835,  C.  P.,  2  Bing.  N.  S.  402;  S.  C.  2  Sc.  599). 
So,  saying  a  party  was  forsworn,  without  specif  damage  or  reference  to  lAtx 
matters,  is  not  actionable.  (Halir.  Weeden,  £.  T.  1827,  K.  B.,  8  D.  &  R.  HO). 

t  Hie  existence  of  express  malice  is  only  requisite  when  the  injiuioas  expres- 
sions are  used  on  a  lawful  occasion.  (Hooper  v.  TVswco//,  H.  T.  1836,  C.  ?.» 
2  Scott,  677  ;  S.  C.  2  Bing.  N.  S.  457).  It  is  a  question  for  the  jury  whether 
the  alleged  communication  was  made  bon&  fide  or  not.  {Padatore  ▼.  LafnrtHce, 
H.  T.  1840,  Q.  B.,  3  P.  &  D.  209).  Where  the  slander  was  proved  to  bin 
been  spoken  in  a  manner  quite  inconsistent  with  the  notions  of  a  confidential 
communication,  yet  held,  that  the  Judge  was  not  bound  to  tell  the  jury  thai  if 
they  believed  the  evidence  they  must  find  for  the  plaintiff,  and  that  his  teflii^ 
them  that  the  question  was,  whether  they  believed  it  to  be  a  bonA  fide  commuu- 
cation,  for  the  purpose  of  putting  people  on  their  guard,  was  not  a  miadirecitiai. 
{Picton  V.  JachHttHf  H.  T.  1830,  N.  P.,  4  C.  &  P.  257).  If  a  person  has  a  oon- 
munication  to  make  to  an  inquest  for  their  information,  not  on  oath,  he  is  boeiHl 
to  do  it  in  such  a  way  as  to  satisfy  a  jury,  if  he  is  afterwards  charged  vrith  sbnder, 
that  he  was  only  stating  the  fact  for  the  information  of  the  inouest,  and  that  be 
did  it  in  a  proper  manner.  (WUson  v.  Coilins,  £.  T.  1832,  N.  P.,  5  C.  &  P- 
373).  Where  the  defendant  mformed  the  bail  that  his  principal  was  hki^  to 
abscond,  and  procured  directions  to  take  the  affidavit  of  justification  oflT  the  fik, 
but  which  being  too  late,  an  order  for  the  render  was  obtained  from  a  Judge  :— 
Held,  that  unless  express  malice  was  alleged  and  proved,  no  action  codd  be 
maintained  for  such  proceeding.  {Porter  v.  Weston,  T.  T.  1839,  C.  P.,  8  Scott« 
25  ;  S,  C.  5  Bing.  N.  S.  715).     And  where  the  words  spoken,  imputi^  hsbiti 
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master  having  been  actuated  in  what  he  said  by  any  other  motive 
than  that  of  giving  vrhat  he  conscientioasly  beheved  to  be  a  true 
character  of  the  servant,  the  action  vras  maintainable;  and  the  pro- 
per qaestion  for  the  jury  was  whether  the  words  were  spoken  mali- 
ciously or  not. 


(c)  Of  words  relating  to  trade  or  professioks. 

Thomas  v.  Jackson,  E.  T.  1825.   C.  P.    3  ^tn^.  104. 

In  an  action  of  slander  the  plaintiff  declared  that  he  was  a  farmer  Saying  of  a 

and  vendor  of  com,  and  alleged  that  the  defendant  said  of  him,  ^"^-f^ctor, 

"  that  he  was  a  rogue  and  swindling  rascal,  and  that  he  had  de-  ^p,^  ^^  ^ 

livered  to  the  defendant  100  bushels  of  oats  worse  by  sixpence  a  swindlmg  ras- 

bushel  than  he  bargained  for.'*  cal,  you  sold 

The  Court  held,  that  these  words  were  actionable  without  proof  SJ^J'J^*'**' 

of  special  damage,  as  they  imputed  fraud  to  the  plaintiff  in  his  busi-  ^med  for/'  U 

ness  of  a  vendor  of  com.  actionable*. 


(d)   Of  words  imputing  INCONTINENCVf . 

of  iotemperanoe  to  the  plaintiff,  a  diaaenting  preacher,  were  in  answer  to  in- 
qoiriefi : — Held,  that,  being  spoken  bon&  fide,  they  were  privileged,  unless  the 
defendant  oonld  establish  malicious  motiTea.  {Warr  t.  Joify,  T.  T.  1834,  N.  P., 
6  C.  &  P.  497).  And  if  A.  is  going  to  have  dealings  with  B.,  and  he  make  in- 
qoiries  of  C,  who  gives  A.  information  respecting  B.,  this  is  a  privileged  com- 
mimication,  aa  every  one  is  quite  at  liberty  to  state  his  opinions  Don&  fide  of  the 
respectability  of  tiie  party  thna  inquired  about.  (Storey  ▼.  Challanda,  M.  T. 
1837,  N.  P.,  8  C.  &  P.  234).  And  where  a  builder  was  employed  by  a  landk>rd 
to  do  repairs: — Held,  that  oommunioations  made  by  the  tenant  of  his  improper 
eondoct  to  the  latter's  agent  were  privUeged.  (Toogood  v.  Sparing,  T.  T.  1834, 
Ex.,  I  C,  M.  &  R.  181 ;  S.  C.  4  Tyrw.  583).  But  the  oommunicationjB  between 
the  members  of  a  charitable  institution,  respecting  the  conduct  of  .their  officers, 
are  not  privileged.  (Martin  v.  Strong,  M.  T.  1833,  K.  B.,  5  Ad.  &E.  535 ; 
S.  C.  1  N.  &  P.  29).  So  where,  in  an  action  of  slander  against  the  defendant, 
a  surveyor,  employed  by  a  committee  to  investigate  the  truth  of  reports  against 
the  plaintiff  as  having  executed  improperly  contract  work  for  them,  whidi  the 
defendant  alleged,  on  such  inquiry,  to  be  the  case: — Held,  that  such  report  was 
not  a  privileged  communication,  it  being  found  by  the  jury  that  the  reports  ori- 
ginated with  the  defendant,  and  were  &lse.  (Smith  v.  Matthews,  1831,  N.  P., 
2  M.  &  M.  151).  So  words  spoken  to  an  officer  who  has  a  warrant  to  search 
the  plaintiff's  house  for  goods  suspected  to  have  been  stolen  from  the  defendant, 
were  not  a  privileged  communication.  (Daneatter  v.  Hewson,  E.  T.  1828,  K.  B., 
2  M.  &  R.  176). 

*  Imputing  insolvency  to  an  innkeeper  actionable  though  plaintiff  not  subject 
to  bankrupt  laws.  (WhUtmgton  t.  Goodwin,  H.  T.  1826,  K.  B.,  5  B.  &  C. 
180 ;  S.  C.  2  C.  &  P.  146).  But,  words  spoken  of  a  tradesman  whidi  impute  to 
him  impropriety  in  moral  conduct  and  the  prostitution  of  a  female  employed  by 
him  in  his  shop,  (though  alleged  to  be  spoken  of  him  in  his  trade),  are  not  action- 
able unlesa  they  can  be  construed  to  mean  that  he  keeps  an  improper  house. 
(Bragne  t.  Cooper,  E.  T.  1839,  Ex.,  5  M.  &  W.  249). 

Words  spoken  of  an  attorney,  to  render  them  actionable  as  such,  must  be 
spoken  distinctly  in  reference  to  hb  profession.  (Doyleg  v.  Roberts,  T.  T.  1837, 
C.  P.,  3  Bing.  N.  S.  835). 

t  Words  imputin|  incontinency  to  plaintiff  not  actionable  without  special 
damage  or  spoken  of  him  in  respect  to  some  particular  pursuit.  (Lumby  v.  All' 
day,  H.  T.  1831,  Ex.,  1  C.  &  J.  301 ;  S.  C.  1  Tyrw.  217). 
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(e)  Or  WORDS  imputing  a  chimb. 

RowcLiFFE  V.  Edmonds,  T.  T.  1840.  Ex.     7  3f .  f  fT.  12. 

Saying ''  Yoa        This  was  aa  action  of  slander.    The  words  were»  *'  Tou  robbed 

it^'Sh'  ^^^  ™®*  ^^^  ^  ^'^^^  *®  ^^^^  y°"  ^^®  ^^"^^  ^*  with."    On  demurrer— 
tl^gyott have       J**®  Court  held  the  words  actionable,  per  se,  without  any  coflo- 

done  it  with,"  quium  or  innuendo  to  explain  the  subject-matter  to  which  Hkej 

u  actionable*,  referred. 


II.    RELATIVE    TO    THE    CONSTRUCTION    OF  WOBBS 
AND  PUBLICATION  OP  ANOTHER'S  SLANDERf. 

III.  RELATIVE  TO  THE  ACTION  FOR. 
(a)  Who  may  joinJ. 

*  So,  sajing  <'  He  ia  a  tiiief,  yoa  have  robbed  me  of  my  bridu,"  is  actionibk. 
{aiowmoM  T.  IMtim,  H.  T.  1334 ;  C.  P.,  10  Bing.  402 ;  S.  C.  4  M.  &  Scott, 
174).  So,  the  words,  '*  You  have  committed  a  crime  for  whidi  I  can  tnniport 
you,"  are  actionable.  {CurtU  t.  CurtU,  E.  T.  1834,  C.  P.,  10  Bing.  417 ;  S.C. 
4  M.  &  Scott,  337 ;  S.  C.  3  M.  &  Scott,  819).  And,  in  slander  for  words,  "  He 
is  a  returned  convict :" — Held  actionable,  although  importing  that  the  pmuih- 
ment  had  been  suffered,  the  obloquy  remaining.  {Favfler  v.  Dowdmey,  1837, 
N.  P.,  2  M.  &  Rob.  119).  So,  the  words,  <*  I  think  the  business  OQglit  to 
have  the  most  rigid  inquiry,  for  he  murdered  his  first  wife,  that  is,  he  adminis- 
tered improperly  medicines  to  her  for  a  certain  complaint,  which  was  the  canseof 
her  death :" — ^Hdd  actionable,  as  impnting  at  least  a  cliarge  of  manslaiigbter, 
and,  at  all  events,  if  donbtfol,  the  «>ubt  would  be  cured  by  the  finding  of  the 
jury.  {Ford  v.  PHmroie,  M.  T.  1824,  K.  B.,  5  D.  &  R.  287). 

A  declaration  in  case  for  words,  ''  that  the  plaintiff  had  set  fire  to  Ui  om 
bariey-stack,"  averred  that  the  stack  was  insured,  and  was  burnt  without  hbovi 
default,  and  that  the  defendant  spoke  the  words  of  and  concerning  the  plaiotif, 
and  the  fire:— Held  bad  on  demurrer.  (Weai  v.  ami$k,  H.  T.  I8i6,  Ex., 
4  D.  P.  C.  703). 

The  question  in  an  action  for  words  impnting  a  crime  is,  not  what  the  psHj 
using  them  considered  their  meaning  by  any  secret  reservation  in  Us  own  lusi 
but  what  he  meant  to  have  understoml  as  tiietr  meaning  by  the  party  to  wfaon  be 
uttered  thenu  (lUad  v.  Ambridffe,  H.  T.  1834,  N.  P.,  6  C.  &  P.  308). 

t  A  man  has  a  right  to  communicate  to  any  other  any  infonnation  he  is  in  poc> 
session  of  in  a  matter  in  which  they  have  a  mutual  interest ;  and  it  is  a  peifecUy 
legal  and  justifiable  object  for  one  to  induce  another  to  become  a  psrty  to  t  nit 
as  to  a  subject-matter  in  which  both  have  an  interest.  (Shipiey  v.  7\>dkmier, 
T.  T.  1836,  N.  P.,  7  C.  &  P.  680).  And  it  is  not  because  strong  or  uifj 
language  is  used  in  such  a  communication  that  it  will  be  a  libel,  but  the  jurjintft 
go  fur&er  and  say  not  merely  whether  expressions  are  angry,  but  whether  ihtj 
are  malicious.  In  an  action  of  slander  for  words,  some  of  which,  if  spoken  and 
understood  in  their  ordinary  sense  would  certainly  be  actionable,  the  jury  naj 
consider  whether,  taking  the  whole  of  die  conversation  together,  die  paiticoltf 
words  are  so  qualified  by  the  other  parts  of  the  conversation  aa  to  shew  that  tbej 
were  not  intended  to  convey  the  idea  wh^  their  primary  and  ordinary  meamns 
would  give. 

If  a  defendant  in  an  action  for  verbal  slander,  at  the  time  of  speakiof  the 
slander  gave  out  the  name  of  the  person  from  whom  he  heard  it,  this  is  no  josti- 
fication :  but,  if  he  did  this,  and  at  the  trial  prove  that  he  did  in  foct  hear  the 
slander  from  that  person,  that  will  go  in  mitigation  of  damages.  (Bmmeiti.  Ben- 
nett, 1834,  N.  P.,  6  C.  &  P.  588). 

X  Where  the  gist  of  the  action  is  special  damage,  the  wife  cannot  be  joined  for 
slander  of  both  husband  and  wife.  {Savilte  v.  Sweeney,  H.T.  1833,  K.  B.,  IK> 
&  M.  254). 

Where  several  parties  have  a  joint  intersst  affected  by  the  slander,  they  maj 
sue  jomtly.  (Foeter  v.  Laweon,  E.  T.  1826,  C.  P.,  3  Bmg.  452 ;  aee  3  B.  &  P- 
150;  2Saund.  116,  o.  (a)). 
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(b)  Pleadings. 

1.  DeeUtraium, 

1* — Statement  of  the  Words. 
GuTsoLE  V.  Mathers,  £.  T.  1336.  Ex.     I  M.  ^  W.  495. 

In  a  declaration  in  slander  alleging  special  damage  resulting  to  In  an  action 

the  plaintiff  from  the  speaking  of  words  impuffnine  his  title  to  cer-  ^  sUnder  o* 

tain^goods-  .  ^tjVt 

The  Court  held  it  necessary  to  set  forth  in  the  declaration  the  get  out  yer- 

words  actually  spoken;  and  where  that  was  not  done,  the  Court  batim*. 
arrested  the  judgment  after  a  yerdict  for  the  plaintiff. 


2. — Inducement  f . 


d. — Innuendo. 

Day  r.  Robinson,  T.  T.  1834.  K.  B.     1  Ad.  f  E.  554. 

The  words  in  one  count  were,  *^  You  hare  robbed  me  of  If.  tan  The  ionoendo 
money;"  innuendo  that  he  had  wrongfully  taken  to  his  own  use  shoald  corre- 

*  Bat,  a  count  ailing,  that  valaabie  tnlipswere  aboat  to  be  sold  byplaintiir, 
aad  that  the  defendant  asserted  and  represented  that  the  9aid  tulips  were  stolen 
property : — Meld  sufficient,  without  stating  that  the  defendant  spoke  the  words 
of  and  oonoerning  the  tulips,  the  property  of  die  plaintiff.  {Gutsoie  t.  J^athertf 
mpra).  Words  spoken  **  of"  must  not  be  stated  as  words  spoken  *'  to"  the 
plaintiff.   (Stannard  v.  Harper t  M.  T.  1829,  K.  B.,  5  M.  &  Ry.  295). 

Where  a  count  charges  embezzlement  on  a  corporate  officer,  contrary  to  the 
form  of  the  statute,  he  must  be  shewn  to  be  an  officer  within  the  statute.  (  Wil- 
lUtm  ▼.  Scott,  T.  T.  1833,  Ex.,  1  C.  &  M.  675  ;  S.  C.  3  Tyrw.  688). 

The  declaration  alleged  that  the  plaintiff  was  an  auctioneer  and  appraiser,  and 
hsd  been  employed  by  defendant  as  an  appraiser  to  value  certain  goods,  and  that, 
intending  to  injure  him  in  his  business  of  an  auctioneer,  the  defendant  spoke  of 
him  and  of  his  conduct  as  to  such  valuation ,  **  He  is  a  danmed  rascal ;  he  has 
cheated  me  out  of  1007.  on  the  valuation  :" — Held,  sufficient  to  shew  that  the 
slander  was  of  and  concerning  the  plaintiff  in  the  way  of  his  trade,  and  sufficient 
after  verdict.    {Bryant  y.  Loxtony  E.  T.  1826,  C.  P.,  11  Moore,  344). 

The  words  laid  in  the  declaration  were,  *'  I  will  do  my  best  to  transport  him, 
as  he  haa  been  working  for  me  for  some  time  and  has  been  robbing  me  all  the 
vhiJe;*'  the  proof  being,  '*  He  has  worked  for  me  for  some  time  and  has  been 
amtinoally  robbing  me :'' — Held,  no  variance.  {Dancaster  v.  Hewtim,  E.  T. 
1828,  K.  B.,  2  M.  &  R.  176).  But,  where  the  declaration  in  slander  stated, 
that  the  defendant,  intending  to  injure  the  plaintiff  in  the  opinion  of  certain  per- 
•oui,  who  had  been  in  the  luibit  of  emplo3^ng  him  as  a  firoit-broker,  represented 
to  those  persons  that  the  plaintiff  had  prejudiced  the  sale  of  a  cargo  of  oranges 
bdooging  to  them,  by  reporting  in  thb  sale-room,  that  be  (the  plaintiff)  had 
three  or  lour  ships  laden  with  fruit  between  Oravesend  and  London.  The  proof 
at  the  trial  jras,  that  the  plaintiff  had  said  that  there  were  three  or  four  ships 
laden,  &c  This  was  held,  at  Nisi  Prins,  to  be  a  fatal  variance,  and  the  plaintiff 
was  nansnited,  and  due  nonsuit  was  confirmed  in  the  court  above,  a  rule  for  set- 
ting it  aside  being  refused.  {Wood  v.  Adanu,  H.  T.  1830,  C.  P.,  6  Bing.  481 ; 
S.  C.  4  C.  &  P.  268). 

t  A  declaration  for  slander  stated  a  colloquium  "  of  and  concerning  certain 
meat  which  J.  6.  had  purchased  of  the  plaintiff,  who  had  purchased  the  same  of 
oUier  persons,  and  had  paid  for  the  same,"  and  alleged  the  publication  of  defa- 
matory words,  imputing  that  the  plaintiff  had  stolen  the  money  with  which  he 
had  paid  for  the  meat: — Held,  that  the  averment  that  the  plaintiff  had  purchased 
and  paid  for  the  meat  was  immaterial,  and,  therefore,  that  the  failure  by  the 
plaintiff  to  prove  those  facts  did  not  constitute  a  variance.  {Cox  v.  J^omason, 
E.  T.  1832,  Ex.,  2  C.  &  J.  361 ;  S.  C.  2  Tyrw.  411). 
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spond  with  the  part  of  the  money  received  as  the  plaintiff's  servant  for  and  on  ac- 
introdnctonr  count  of  the  plaintiff,  on  the  sale  of  tan,  and  for  which  he  was 
sUtemcDf.        aecountable. 

The  Court  held,  that  the  facts  being  stated  in  the  innuendo,  with- 
out any  previous  introductory  allegation,  and  shewing  embezslemrat 
rather  than  robbery,  the  count  was  bad;  and  that  the  special  dama^ 
being  laid  as  the  result  of  the  speaking  all  the  words  in  the  aerenl 
counts,  some  of  which  were  good,  a  general  verdict  could  not  be 
supported;  and  a  venire  de  novo  was  awarded. 


2.  Pletu  f. 


In  action  by  as- 
sistant overseer, 
it  saffices  to 
shew  he  acted 
as  snch,  and 
to  produce 


3.  Evidence. 


Cannell  v.  Curtis,  M.T.  1835.  C.  P.     2  Bin^.  N.  S,  228; 

S.  C.  2  Scott,  372. 

In  an  action  for  a  libel — 

The  Court  held,  that,  to  sustain  an  averment  in  a  declaration  foi 
a  libel,  that  the  plaintiff  was  appointed  assistant  overseer,  it  is  not 
necessary  to  prove  that  he  was  elected  by  the  inhabitants  in  the 
parish  in  the  vestry  assembled,  according  to  5^  Geo.  3,  c.  12,  s.  7, 


*  And  should  not  be  too  large;  if  too  large  it  will  be  bad.  (Alexmtder  r. 
Anffle,  M.  T.  1830,  Ex.,  1  C.  &  J.  143  ;  S.  C.  1  Tyrw.  9 ;  S.  C.  7  Bing.  149). 
If  words  spoken  be  not  strictly  in  connection  with  the  trade,  and  no  ap^cia^  ^* 
mage  be  proved,  the  innuendo  must  connect  them  with  the  trade.  {SMef^' 
Tomiitu,  H.  T.  1834,  Ex.,  4  Tyrw.  90).  And  declaration  in  alander  on  a  physidaa 
as  such,  must  shew  how  tiie  words  refer  to  special  character.  {Ajfrt  v.  Oavra, 
M.  T.  1834,  K.  B.,  4  N.  &  M.  220 ;  S.  C.  2  Ad.  &  E.  2).     That  "  plaintiff  faai 

made  £ in  my  service,  whether  honestly  or  otherwise,"  the  innuendo  msf 

be  that  the  defendant  conducted  himself  dishonestly.  (Clegg  y.  Jjafett  E<  T. 
1834,  K.  B.,  10  Bing.  250;  S.  C.  3  M.  &  Scott,  727).  But  words  plainly  im- 
puting crime  require  no  innuendo.  (JhmUfuony.  Britilebank,  £.  T.  1833,  K.B., 
1  N.  &  M.  455V  In  slander,  where  the  jury  have  found  that  the  defndaat 
meant  to  impute  to  the  plaintiff  an  offence  puidshable  by  law,  the  declaration  vill 
be  good  after  verdict,  even  though  the  colloquium  be  rejected.  (FVa«ct>  t.  Roott, 
H.  T.  1838,  Ex.,  3  M.  &  W.  191). 

t  By  Reg.  Gen.,  H.  T.  4  WilL  4,  in  an  action  of  shmder  of  the  phdntiffia 
his  profession  or  trade,  the  plea  of  not  guilty  will  operate  to  the  same  eztot 
precisely  as  before  the  Rule  m  denial  of  speaking  the  words,  of  speaking  tben 
maliciously  and  in  the  sense  imputed,  and  wiUi  reference  to  the  plaintiff*! 
office,  profession,  or  trade,  but  will  not  operate  as  a  denial  of  the  frcft  of  the 
plaintiff  holding  the  office  or  being  of  the  profession  or  trade  alk^ed.    In 
actions  for  words  not  actionable  in  themsdyes,  evidence  of  their  truth  may  be 
giren  under  the  general  issue  to  disprove  malice.    The  attorney  of  a  party 
claiming  title  to  premises  put  up  for  side,  is  not  liable  to  an  action  for  alandcr  of 
title  if  he  bon&  fide,  though  without  authority,  makea  sttc:h  objections  to  the 
seller's  title  as  his  principal  would  have  been  authorized  in  making.    (ITalias 
▼.  ReynoldM,  M.  T.  1826,  N.  P.,  1  M.  &  M.  1).     Plea  of  justification  maaX 
admit  that  the  words  were  spoken  in  the  unqualified  sense  alleged  in  the  decbiS' 
tion.   (M^PheriOH  v.  DameU,  M.  T.  1829,  K.  B.,  10  B.  &  C.  263).    To  u 
action  of  slander,  imputing  insolvency  to  plaintiff,  the  defendant  pleaded  Chat 
J.  N.,  having  occasion  in  the  way  of  his  trade  and  business  to  inqoire  into  die 
solvency  and  state  of  affairs  of  the  plaintiff,  sent  one  W. W.  to  the  defendant  for 
that  purpose,  and  that  defendant  then  spoke  the  words  in  the  declaration,  bdirv- 
ing  them  to  be  true  : — Held  bad  on  special  demurrer,  as  it  did  not  state  the 
words  to  be  spoken  without  malice,  or  at  least  bon&  fide.    {Smtiik  ▼.  Themit, 
M.  T.  1835,  C.  P.,  2  Bing.  N.  S.  372;  S.  C.  2  Scott,  543  ;  S.  C.  4  P.  F.  C 
333). 
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and  that  three  days'  notice  of  the  holding  of  such  yestry  was  given,  the  tppoint- 
panoant  to  the  58  Geo.  3,  c.  69,  a.  1 ;  but  the  production  of  a  war-  ment  by  ja§- 
rant  of  appointment,  under  the  hands  and  seals  of  two  justices,  and  ^^^  ' 
proof  that  the  plaintiff  acted  as  assistant  overseer,  is  sufficient  prima 
facie  cTidence  that  he  was  legally  appointed. 


4.  CoBiaf.    See,  also,  3  &  4  Vict.  c.  24,  and  4  &  5  Vict.  c.  28,  ante. 

Vol.  2,  p.  213. 

*  If  affirmatife  pleas  are  pleaded  with  the  general  issue,  the  plaintiff  may,  if 
lie  chooses,  give  in  evidence  any  matter  that  goes  to  destroy  the  justification  so 
plesded,  by  way  of  anticipating  the  defence,  or  he  may  content  himaelf  with 
profiDg  the  fi^ta  alleged  in  the  declaration,  and  let  the  defendant  make  out  what 
he  can  in  josUfication,  and  trust  to  answering  it  by  evidence  in  reply ;  but  if 
he  does  this,  he  witt  be  restricted  to  such  evidence  as  goes  exactly  to  answer  the 
case  attempted  to  be  made  out  by  the  defendant  in  support  of  his  pleas.  {Pierre- 
pomi  V.  Skapiand,  1825,  N.  P.,  1  C.  &  P.  447).     In  an  action  for  slander,  the 
plaintiff  may  give  evidence  of  anything  that  the  defendant  afterwards  said^that 
goes  to  shew  malice  in  the  defendant,  provided  that  it  cannot  be  the  subject  of 
soother  action ;  therefore,  the  plaintiff  may  give  evidence  that  the  defendant 
repeated  the  same  words  at  a  subsequent  time,  or  spoke  on  the  subject  of  this 
sction,  but  cannot  go  into  evidence  of  other  words  subsequently  spoken  if  those 
words  may  be  the  subject  of  another  action.  (Drfriee  v.  Davie t  £.  T.  1835, 
N.  P.,  7  C.  &  P.  112).     On  the  trial  of  an  action  of  slander  the  plaintiff  may  go 
ioto  evidence  to  shew  that  he  had  recovered  in  a  previous  action  for  slander 
against  the  defendant's  son,  and  that  after  the  trial  of  that  action  ha  sent  to  the 
defendant's  attorney  to  compromise  the  present  action.    An  allegation  of  slan- 
der, as  to  the  cleanliness  of  the  plaintiff's  person  (a  cook)  as  of  the  defendant's 
actual  knowledge :— Held,  not  supported  by  proof  of  the  words  as  to  the  defend- 
ant's belief  or  understanding  only.  (Cook  v.  Stokee,  M.  T.  1834,  N.  P.,  1  M.  & 
Rob.  237).  Words  alleged  to  have  been  spoken  of  A.,  in  reference  to  two  offices 
heid  by  bim,  moat  be  proved  to  apply  to  both  offices.  (Sellen  v.  Tell,  M.T.  1825, 
K.  B.,  4  B.  &  C.  655 ;  S.,C.  7  D.  &  R.  721).    The  omitting  to  prove  words  alleged 
to  have  been  used  at  the  same  time,  but  not  varying  or  modifying  the  slanderoas 
expressioas,  is  no  variance.  (OrpwoodY.Barkee,  M.T.  1826,  C.  P.,  4  Bing.261). 
The  criminality  of  the  offence  charged  will  not  be  presumed.    {Sweetapple  v. 
/em,  T.  T.  1833,  K.  B.,  2  N.  &  M.  36 ;  S.  C.  5  B.  «(  Ad.  27).     And  under 
the  words  "  plaintiff  was  not  entitled  to  practise  as  a  physician,"  plaintiff  must 
shew  he  was.  {Colline  v.  Carnegie,  T.  T.  1834,  K.  B.,  3  N.  &  M.  703 ;  S.  C. 
1  Ad.  &  E.  695). 

Where  the  special  damage  alleged  in  the  declaration  was,  that  certain  persons, 

(naming  them),  who  would  otherwise  have  employed  &c.,  declined,  and  refused 

to  do  so : — Held,  that  it  was  not  supported  by  evidence  that  they  would  have  re* 

commended  him  to  such  persons,  and  that,  if  the  plaintiff  had  been  recommended, 

such  persona   would  have  employed  him;   the   not  employing  being  not  on 

account  of  the  alander,  but  of  the  non-recommendation.  (Slerry  v.  Forenoon, 

H.  T.  1827,  N.  P.,  2  C.  &  P.  592).    To  support  a  claim  for  special  damage 

arising  from  loss  of  customers,  statements  made  by  them  is  not  admissible; 

they  must  be  called  to  state  there  reasons  for  discontinuing.     (THlk  v.  Par- 

tone,  M.  T.  1825,  N.  P.,  2  C.  &  P.  201).    As  to  special  damage,  the  motives 

of  a  witness  cannot  be  taken  into  consideration.  {Knight  v.  Gibbe,  £.  T.  1834, 

K.  B.,  3  N.  &  M.  467;  S.  C.  1  Ad.  &  E.  43).    Where  felony  is  imputed 

the  plaintiff  cannot  go  into  evidence  of  general  character  for  honesty,  although  a 

jastificaUon  is  pleaded.   {Cornwall  v.  Richardeon,  M.  T.  1825,  N.  P.,  1  R.  & 

M.  305;  S.  C.  1  C.  &  Y.  106). 

Where  words  doubtful  as  to  intent,  the  proper  question  for  the  jury  is,  whether 
uttered  merely  in  way  of  honest  advice,  and  if  so,  whether  in  so  doing  defendant 
was  guilty  of  any  malice  in  fact.  {Bromage  v.  Proeeer,  £.  T.  1825,  K.  B.,  4  B.  & 
C.  247 ;  S.  C.  1  C.  &  P.  475).  Malice  must  be  shewn ;  and  what  is  malice,  and  whe* 
ther  the  words  impute  felony,  are  questions  for  the  jury.  (Atne  v.  Sewell,  H.  T. 
1838,  Ex.,  3  M.  &  W.  297).  If  slight  evidence  of  malice  it  will  be  left  to  the 
jury.   {Keiiy  ▼.  Partington,  P.  T.  1834,  K.  B.,  4  B.  &  Ad.  700). 

t  In  an  action  for  slander  of  the  plaintiff  in  his  profession,  and  pleas  of  not 
goilty  and  a  justification,  the  verdict  passed  for  the  defendant  on  the  first  issue, 
on  the  ground  of  the  words  spoken  being  a  confidential  communication,  and  for 
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5.  Demurrer*. 
6.  Amendment^, 


(c)  Inquiry,  writ  of. 

Tripp  v.  Thomas,   M.  T.  1824.    K.  B.    3  J?.  ^  C.  427;  S.C. 

bB.^R.  276;  S.  C.  1  C.  ^  P.  477. 

Jury  may  give  An  attorney  brought  an  action  for  defamation.  The  defendant 
substantial  da-  suffered  judgment  bj  default.  At  the  execution  of  the  writ  of  in- 
mages,  though     quiry  counsel  attended  for  both  parties,  but  no  evidence  was  given. 

WdW^e them    '^^^  '^^^  «*^«  »  ^«'<^i«*  ^^'  ^^^• 

other  than  the  ^he  Court  would  not  set  aside  the  inquiry  on  the  ground  of  ex- 
admissions  on     cessive  damages. 


the  record. 


{d)  Staying  proceedings^. 


(e)  Interference  of  the  court  after  verdict. 

Symons  v.  Blake,  T.  T.  1835.  Ex.     2  0.,  M.  ^  R.  416;  S.C. 

4  D.  P.  C.  263. 

The  Court  will        In  an  action  of  slander,  a  verdict  had  been  found  with  damages 

°ft'  ^^^^^f  ^™  *"*  action  of  defamation  for  words  imputing  felony — 
puSitiff  on  '^**®  ^^^  ^^"^^  "^*  ^^y  *^^  verdict  or  grant  a  new  trial, 

ground  that  he  ^^  ^^^  ground,  that  since  the  trial  the  plaintiff  has  been  convicted 

has  since  been  and  attainted  of  the  same  felony;  k  fortiori  where  the  defendant  has 

convicted  of  the   been  examined  as  a  witness  upon  the  trial  of  the  indictment. 
olfence  charg- 
ed. 

the  plaintiff  without  damages  on  the  second,  in  support  of  which  no  evidence  at 

all  was  given,  the  Judge  did  not  certify  under  the  stat.  4  Ann.  c.  16: — Hehli 
that  the  plaintiff  was  entitled  to  have  his  costs  taxed  on  the  second  isane,  upon 
which  he  had  a  verdict,  the  stat.  21  Jac.  1,  c.  1^,  s.  6,  not  applying  to  the  case. 
(Skinner  v.  Shoppee,  M.  T.  1839,  C.  P.,  6  Bing.  131).  A  Judge  has  no  ponrer 
to  g^ve  costs  in  a  case  of  slander  ;  where  the  plaintiff  had  recovered  only  20t., 
and  the  Judge  having  certified  to  give  the  full  costs,  the  Court  ordered  tlie  taxa- 
tion to  be  reviewed  and  the  costs  reduced  to  20«.  {CrOodallY.  En»aUf  B.  T.  1R35, 
Ex.,  3  D.  P.  C.  743). 

If  the  plaintiff  remits  the  damages  on  some  counts  he  is  not  entitled  to  the 
costs  on  them,  (padd  v.  Crease,  M.  T.  1833,  Ex.,  2  C.  &  M.  223;  S.  C. 
2  D.  P.  C.  269  ;  S.  C.  4  Tyrw.  74).  So,  in  an  action  for  alandenras  wor^, 
which  are  actionable  only  because  spoken  of  and  concerning  the  plaintHT  m  the 
way  of  his  business,  less  than  40s.  being  recovered,  the  plaintiff  is  only  entittBd 
to  the  same  amount  of  costs  as  damages  under  the  21  Jac.  1,  c.  16,  a.  6.  (Grf^ 
fel  V.  Pierson,  E.  T.  1832,  B.  C,  1  D.  P.  C.  406). 

In  an  action  of  slander,  in  which  no  justification  was  pleaded  and  no  ipcciil 
damage  was  alleged,  the  plaintiff  having  recovered  a  veniict,  the  prathoBotvy 
allowed  for  the  expense  of  witnesses  necessary  to  prove  an  inducement  expim- 
atory  of  the  slander  aiid  his  professional  reputation  : — And  held,  that  be  haid  ex- 
ercised a  proper  discretion  in  making  such  allowance.  (Andrews  r.  T^ow^aaa. 
E.  T.  1832,  C.  P.,  8  Bing.  431). 

*  A  general  demurrer  does  not  admit  the  intent  attributed  to  the  words  ia 
the  innuendo.   (Wheeler  y,  Haynes,  M.  T.  1838,  Q.  B.,  1  P.  &  D.  55). 

t  The  Lord  Chief  Justice  refused  at  the  trial  to  allow  an  aaneikdmeBt.  by 
striking  out  acTeral  innuendoes  admitted  to  have  no  reference  to  tbe  ptmiatiff. 
(Prudhomme  ▼.  Froser,  M.  T.  1834,  N.  P.,  1  M.  &  Rob.  435 ;  S.  C.  2  Ad.  & 
E.  645>. 


t  A  rule  to  stay  on  paTment  of  costs,  &e.  will  be  enforced  if  not 
fTsrirew  t.  Brook,  T.T.  1834,  K.  B.,  5  B.  &  Ad.  880 ;  contra  fWcier  t. 
1IMJI,  1 1  East,  319).     If  an  agreement  to  stay  on  payment  of  ooita  and  an 
be  not  carried  into  effieett  judgment  may  be  signed  for  want  of  a  plea.    ( 
y.  Brook,  M.  T.  1833,  K.  B.,  2  N.  &  M.  835). 
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(/)  New  trial*.    See,  also,  tit.  Ntw  Trial . 
(^)  Arrest  of  JUDOMSNTf. 


SbmogglfiHit 


§boliom5§. 


Sbolblt  all  iBftm.     See  tit.  Bond. 


S&olbft  yoftt  Stem.     See  tit.  Bond. 


*  Where,  on  the  execution  of  a  writ  of  inqmrj,  in  an  action  for  alander,  the 
jory  are  incorrectly  informed  by  the  nnder-sheriff  that  any  amount  of  damages 
wiQ  carry  costs^  and  they  find  for  less  than  40«m  that  is  no  ground  for  a  new  writ 
of  inqaiiy,  or  for  increasing  the  amount  of  the  verdict,  (prater  r.  Collard,  E.  T. 
1838,  B.  C.,  6  D.  P.  C.  503).  So,  in  an  action  for  slander,  after  a  verdict  for  the 
plaintiff  with  100/.  damages,  the  Court  refused  to  allow  the  defendant  to  have  a 
new  trial,  and  to  be  allowed  to  plead  the  truth  of  the  words  upon  any  terms,  thougli 
it  was  alleged  that  there  was  ample  evidence  to  support  a  justification,  and  the 
general  issue  only  was_pleaded  through  the  mistake  of  the  pleader.  {Kirby  v. 
Simpnn,  E.T.  1935,  Ex.,  3  D.  P.  C.  791). 

t  Hie  record  in  an  action  for  skmder  stated,  that  the  writ  issued  on  the  4th 
of  June,  and  that  the  words  were  spoken  on  the  27th :— Held,  that  thia  diaere- 
paocy  on  the  record  was  no  ground  for  arresting  the  judgment.  (Steward  v. 
J^fm,  H.  T.  1835,  Ex.,  3  D.  P.  C.  430). 

I  The  6  Geo.  4,  c.  108,  regulates  the  law  with  respect  to  smuggling,  and  the 
4  Will.  4,  c.  63,  alters  the  punishment. 

Semble,  that  bats,  which  are  long  poles  used  by  smugglers  to  carry  tubs  of 
^irits,  are  not  offensive  weapons  within  the  meaning  of  0  Geo.  4,  c.  108,  s.  56. 
{Rix  V.  Noakea,  1832,  O.  B.,  5  C.  &  P.  326). 

On  an  indictment  under  6  Geo.  4,  c.  108,  for  making  lights,  &c.,  the  offence 
being  laid  on  the  9th  of  March :~ Held,  that  it  was  no  ground  for  arresting  the 
jod^ent,  that  the  indictment  did  not  distinctly  aver  in  the  words  of  the  act  that 
the  offence  was  committed  between  the  21st  September  and  Ist  April ;  and  that 
even  before  verdict  the  Court  was  bound  to  take  judicial  notice  that  the  day  averred 
in  the  indictment  was  in  fact  within  the  period  mentioned  in  the  statute.  (Hex 
T.  Brown,  1828,  N.  P.,  1  M.  &  M.  163). 

$  A  party  may  be  rightly  convicted  by  jury  finding  penetration  but  no  eraia- 
9i<m.  (Rejt  t.  Reektpear,  1832,  1  Moody,  C.  C.  342).  On  an  indictment 
ignnst  a  priaoner,  charging  him  with  the  capital  offence  of  bestiality,  the  jury 
cannot  find  falm  gnilty  of  an  assault  under  the  7  Will.  4  ft  1  Vict.  c.  85,  s.  11 ; 
hut  if  they  acqoit  him  Of  the  capital  charge,  he  may  be  detained  in  custody,  and 
iBifictod  Ibr  a  misdemeanor  in  attempting  to  commit  a  felony.  (lUr  v.  Eaton, 
1838,  C.  C.  C,  8  C.  &  P.  417).  Qusere,  whether  on  a  charge  of  attempting  to 
commit  an  uimataral  offence,  if  the  prisoner  be  acquitted  of  the  capital  charge, 
be  can  he  convicted  of  an  assault,  the  other  consenting.  (Reg,  v.  Pikenley,  1839, 
C.  C.  C,  9  C.  &  P.  124). 
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Sbon  glwault  Bemesnr.    See  tit.  Assault  and  Battery. 


Sbout^fDHril.     See  Requests,  Court  of. 


Jbpectal  d^ast*. 


SbpJCfal  3|ttrp.     See  tit.  Jury. 


Sbpititttous  Htquorst. 


*  By  Reg.  Gen.,  H.  T.  4  WiU.  4,  «'  All  ipecial  cates,  and  special  Terdids, 
shall  be  set  down  for  argnment,  at  the  request  of  either  party,  with  the  clerik  of 
the  mles  in  the  King's  Bench  and  Exchequer,  and  a  secondary  in  the  Common 
Pleas,  upon  payment  of  a  fee  of  It.,  and  notice  thereof  shall  be  given  forthwith 
by  such  party  to  the  opposite  party." 

The  3  &  4  Will.  4,  c.  42,  s.  25,  gives  power  to  stote  a  special  case  without 
proceeding  to  trial. 

The  Court  cannot  convert  a  special  case  into  a  spedal  verdict,  unless  by  con* 
sent,  {Atiomey.General  v.  Dimond,  H.  T.  1831,  Ex.,  1  Cr.  &  J.  356;  S.  C. 
1  Tyrw.  243),  unless  there  is  a  power  expressly  reserved  for  that  purpose. 
{Archb'uhop  of  Canterbury  v.  JRobertson,  T.  T.  1833,  Ex.,  2  D.  P.  C.  78). 
Where  a  special  case,  on  which  judgment  had  been  given  for  the  plaintiff  in  this 
Court,  was,  at  the  instance  of  the  defendant,  turned  into  a  special  verdict,  that 
he  might  have  an  opportunity  of  obtaining  the  judgment  of  a  court  of  error 
thereon,  this  Court,  after  the  lapse  of  two  years,  refiued  to  allow  the  plaintiffi 
the  costs  occasioned  thereby.  (Cbl/mt  v.  Owinne,  T.  T.  1835,  C.  P.,  2  Scott, 
332 ;  S.  C.  4  D.  P.  C.  122). 

Where  the  Vice-chancellor  directed  the  opinion  of  the  Court  to  be  taken  on 
a  special  case,  the  Court  would  not  permit  it  to  be  entered  for  argument  with 
the  signature  of  a  Master  in  Chancery,  who  had  settled  it,  instead  of  die  isg- 
nature  of  counsel ;  but  this  Court  wiU  not  compel  an  attorney  to  lay  the  case 
before  counsel  for  the  purpose  of  signature.  {Roy  v.  CkampneyMf  M.  T.  1834, 
C.  P.,  3  D.  P.  C.  105).  And  where  a  verdict  was  found,  subject  to  a  spe- 
cial case,  to  be  agreed  on  between  the  parties,  but  it  was  not  set  down  for  ar- 
gument until  after  the  death  of  one  of  them  against  whom  judgment  was  ulti- 
mately given,  the  Court  refused  to  allow  judgment  to  be  entered  nunc  pro  tope 
at  the  instance  of  the  successful  party,  as  the  delay  in  setting  down  the  ^p^ 
case  could  not  be  considered  as  that  of  the  Court  {Doe  d.  Taylor  ▼.  Oruft 
E.  T.  1839,  B.  C,  7  D.  P.  C.  584). 

Where  a  rule  to  set  aside  an  award  is  made  into  a  spedal  case,  the  ecMmsel 
who  objects  to  the  award  ought  to  begin  and  have  the  reply.  {Dippint  t.  Mwrpat 
o/Angleeea,  E.T.  1834,  Ex.,  2  D.  P.  C.  647). 

It  is  no  ground  of  objection  to  a  judgment,  that  the  plaintiff,  having  it  pro- 
nounced entirely  in  his  favour,  has  entered  it  up,  partly  for  himself,  and  partly 
for  the  defendant.  {Hamidge  v.  WilMon^  E.  T.  1840,  B.  C,  8  D.  P.  C.  417). 

Where,  after  verdict  for  the  plaintiff,  subject  to  a  special  case,  one  of  the  de- 
fendant's pleas  is  held  bad,  he  is  not  entitled  to  the  costs  of  witness  in  anpport 
of  that  plea.  {Cartwright  v.  Cook,  H.  T.  1833,  B.  C,  1  D.  P.  C.  529). 

t  The  mere  omission  to  comply  with  excise  regulations,  to  which  a  particu- 
lar penalty  is  annexed,  will  not  render  the  sale  of  goods  (subject  to  those  regu- 
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Sbpnng  <Sian8'*'. 


^taUifn]ff«    See,  also,  tits.  Manslaughter — Murder. 


Sbtagr  (Soatj^t^  regulations  as  to,  7  Oeo.  4,  c.  33, 2  &  3  Vict. 

c.  47,  5  &  6  Vict.  c.  79. 


j&talie|^oIbCT§.     See  tits.  Interpleader  Act — Money  had  and 
received — Vendor  and  Purchaser — Wager. 


htiooB)  Toid;  therefora^  where  the  permit  mis-stated  the  strength  of  spirits 
lold,  (it  being  required  br  the  stst.  6  Geo.  4,  c.  80,  s.  117»  that  the  permit 
•eeompanying  any  spirits  shoald  express  the  true  strength  thereof),  the  plaintiff 
WIS  held  entitled  to  reooyer  notwithstanding.  The  124th  section  of  the  6  Geo.  4, 
c  80,  does  not  apply  to  rectifiers  of  spirits.  {WHheraU  t.  /ones,  H.  T.  1832» 
K.B.,  3  B.  &  Ad.  221).  If  a  person  sell  two  sorts  of  spirits  at  the  same  time 
to  uk  amount  above  20f.,  he  may  recover  the  price,  idthoogh  the  amonnt  of 
eaeh  species  of  spirits  be  under  20«.  iOwetu  t.  Porier,  1830,  N.  P.,  4  C.  & 
P.  367). 

*  Etsu  before  the  7  &8  Geo.  4  setting  spring  guns  in  the  dmr-time  in  a  walled 
gvden,  without  notice,  was  actionable ;  {Bird  t.  ffoibrook,  £.  T.  1828*  C.  P., 
4  Bing.  628)  ;  and  the  7  Geo.  4,  c.  18,  prohibits  the  use  of  spring  guns,  &c.,  ex- 
cept in  dweUing-honses. 

t  A.  was  indicted  for  stabbing  B.,  there  being  another  indictment  against 
Um  for  stabbing  C: — Held,  that,  on  trial  of  the  indictment  for  stabbing  B., 
iMth  C.  and  the  surgeon  might  be  asked  as  to  what  kind  of  wound  C.  re- 
eeifed,  with  a  view  of  identiff&g  the  instrument  used.  {R$s  y.  Funt^^  T.  T. 
1833,  N.  P.,  6  C.  &  P.  81). 

X  Hie  9  Ann.  c.  33,  s.  4,  inflicts  a  penalty  on  any  person  who  shall  drive  or 
let  to  hire  any  hackney-coach  or  coach -horses  in  the  cities  of  London  or  West- 
ninster  without  a  license  from  the  commissioners  of  hackney-coaches.  The 
1  Geo.  1,  c.  57,  a.  1,  inflicts  a  penalty  on  any  person  who  shidl  drive  for  hire 
in  the  same  cities  with  any  coach  whatsoever,  heafse,  or  coach-horses,  except 
ssch  person  be  licensed  by  the  oommissioneis  of  hackney-coaches : — ^Held,  that 
s  conviction  was  insufficient  which  charged  the  party  with  driving  and  letting 
to  hire  in  the  Mud  cities  a  certain  coach  and  two  coach-horses,  and  also  with 
driving  for  hire  a  certain  coach  with  two  coach-horses,  and  conveying  a  person 
in  the  sud  coach  for  hire.  (Cloud  v.  Twrfery,  M.  T.  1824,  C.  P.,  2  Bing. 
318). 

Ilie  stats.  3  Car.  1,  c.  1,  and  29  Car.  2,  c.  7,  do  not  make  it  illegal  for  stage 
couhes  to  tnnrel  on  the  Lord's  Day.  (SmMnam  v.  Breaek,  T.  T.  1827,  K.  B., 
7B,8tC.  96). 

§  Where  a  c^ieque  was  deposited  by  the  plaintiff  with  the  defendant,  to  be 
funded  over  to  a  third  party  on  the  success  of  an  experiment  in  work  to  be  done 
h  ^in,  if  not  done,  to  be  returned  to  the  plaintiff,  and  the  defendant  obtained 
cash  fcH-  the  cheque ;  on  the  ftilure  of  the  condition,  but  which  was  not  oom- 
anmicated  to  the  defendant,  the  plaintiff  brought  an  action  as  for  money  had 
>nd  received  to  his  use:— Held,  that,  until  such  communication,  no  right  of 
action  accrued,  and  the  defendant,  by  changing  the  cheque  into  money,  did  not 
become  a  wrong -doer  so  as  to  lose  the  character  of  stakeholder.  (Wilkimon  v. 
Gode/ray,  H.  T.  1839,  Q.  B.,  9  Ad.  &  E.  536). 

VOL,  V.  H  H 
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See,  also,  particular  titles,  according  to  the  subject-matter. 


I.  RELATIVE  TO  THE  INSTRUMENTS  WHICH  ABE 

OR  ARE  NOT  SUBJECT  TO  A  DUTY. 

(a)  Accounts,  p.  459. 

(b)  Acknowledgments,  p.  459. 

(c)  Administration,  p.  459. 
{d)  Agreements,  p.  460. 

(e)  Appointments  to  offices,  p.  46h 

(/)  Assignment  of  debts,  p.  461. 

(^)  Attthority  to  agents,  p.  461. 

(A)  Attornment,  as  to,  p.  462. 

(i)   Bonds,  p.  462. 

(j)  Feoffments,  p.  462. 

(k)  Indemnity,  p.  462. 

(t)  Leases  and  agreements  for,  p.  462. 

(fft)  Mortgages,  p.  463. 

(n)  Natural  love  and  affection,  conveyance  in 
consideration  of,  p.  464. 

(o)  I.  o.  u.,  p.  464. 

(j»)  Order  for  payment  of  money,  p.  464. 

(j)  Power  of  attorney,  p.  464. 

(r)  Proposal,  p.  465. 

(s)  Receipt,  p.  465. 

(t)  Ship's  documents,  relating  to,  p.  465. 

(tt)  Surrender,  p.  465. 

(v)  Vestry,  resolutions  at,  p.  466. 

II.  RELATIVE  TO  THE  AMOUNT  OF  DUTY,  p.  466. 

in.  RELATIVE  TO  THE  TIME  OF  STAMPING,  p.  466. 

IV,  RELATIVE  TO  SEVERAL  STAMPS,  p.  466. 

V.  RELATIVE  TO  INDORSEMENTS  ON  THE  INSTRU- 
MENT, p.  467. 

VI.  RELATIVE    TO  THE   EFFECT  OP    ALTERATION, 

AND  OF  ONE  AGREEMENT  REFEBRING 
TO  ANOTHER^  p.  467. 

VII.  RELATIVE  TO  THE  PLEA  OF  NO  STAMP,  p.  467. 


Vm.  RELATIVE  TO  UNSTAMPED  CONTRACTS  BEING 

RECEIVED    IN   EVIDENCE,   AND  WHEN 
THE   OBJECTION    SHOULD   BE   TAKEN, 

p.  467, 

IX,  RELATIVE  TO  COSTS,  p.  468. 

X.  RELATIVE  TO  INDICTMENTS,  p.  468. 


L  RELATIVE  TO  THE  INSTRUMENTS  WHICH  ARE  OR 
ARE  NOT  SUBJECT  TO  A  DUTY. 

(a)  Accounts*. 


(b)  Acknowledgments. 

MuLLBTT  r.  Hutchison,  H.  T.  1828.  K.  B.    7  A  f  C.  639; 

S.  C.  1  If.  ^  E.  522. 

An  acknowledgment  in  these  words: — "  I  have  in  my  hands  three  An  acknow- 

bilb,  which  amount  to  120/.  lOf.  6d.,  which  I  have  to  get  die-  ^^"J^*!*^  ^^ 

oonnted,  or  return  on  demand'*-^  apar^hand" 

The  Court  held  to  require  no  stamp,  hecauae  it  did  not  bind  the  to  getdiscoimt. 

party  to  get  the  bills  discounted,  and  the  law  would  compel  him  to  ed  requires  no 

retani  them  on  demand.  stampt. 


(c)  Administration,  Ac.    See  also  tit.  AdminUtrationX. 


*  Aoemmta  need  not  be  stamped.  (BawMm  ▼.  Warren  H.T.  1825,  K.  B.^ 
3  B.  Sc  C.  690 ;  8.  C.  5  D.  &  R.  512). 

t  And  an  aclcnowledgment  by  an  attorDer,  that  he  had  received  a  bill  to  re. 
oorer  the  amount,  or  effeet  some  arranaement,  need  not  be  stamped.  (Langaim 
V.  WiUon,  K.  T.  1828,  K.  B.,  2  M.  &  R.  10^.  And  an  instmment,  intitled 
<^oA»  Doe  d.  jr.  B.  ▼.  Roe,  reeited  that  judgment  had  been  signed  against 
the  cssnal  ejector,  and  that  the  undersigned  bong  tenant  of  the  premises  ad- 
mitted that  the  writ  of  possession  bad  been  stayed,  and  that  J.  B.  had  died, 
hsTDig  deviaed  the  premises  unto  T. ;  and  thereby,  in  consideration  of  the  pre- 
laws, he  (the  nndenigned)  attorned  tenant  to  T.  for  the  premises  in  his  posses- 
ion, and  acknowledged  to  have  paid  1«.  upon  that  attornment  to  the  agent  of 
T.  on  account,  and  in  part  of  the  rent  due  and  to  become  due  in  respect  of  the 
oid  piemiees,  concluding  thus, — **  and  I  beconoe  tenant  thereof  to  the  said  T. 
froBB  the  29th  of  September  last  past.  W.  S.:"— Hehl  to  be  an  attornment  only, 
utd  not  to  require  any  stamp.  {Doe  ▼.  Smiih,  £.  T.  1838,  Q.  B.,  3  N.  ft 
* .  335}. 

t  Where  en  aiiministimtor  was  oompellad  to  pay  an  annnity  whieh  his  intes* 
tete  had  ennted,  and  in  respect  of  which  the  deCendant  had  oovenanted  to  in- 
demnify him  : — Held,  that  such  a  merely  contingent  ooreosnt,  or  the  damages 
to  be  recovered,  could  not  be  a  matter  of  Talnation,  or  be  treated  as  part  of 
the  mtestete's  esUte,  so  as  to  be  taken  into  acconnt  in  the  amount  of  the  stamp, 
oa  the  letters  of  administration.  (Oirr  y.  ito»ffr/«,  1630,  N.P.,  2  M.  ft  M.145). 
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(d)  Agrbementb. 

Doe  d.  Franeis  v.  Franeis,  E.  T.  1840.   Q.  B.     11  Jd.^E. 

792;  S.  C.  3  P.  f  D.  565. 

An  agreonenl  By  an  iiutnunent  in  the  tenns: — "  A  memorandum  of  attorn- 
merdy  stating  ment,"  defendant  acknowledged  to  have  held  the  estate  caUed, 
how^t  iB  to  ^c.,  as  tenant  to  J.  F.,  at  a  vearly  rent  of  60/.,  from  &c.,  the  rent 
a  Smv^^""^  ^  ^  P^  q[uarteTly;  and  he  further  acknowledged  to  owe  J.  F. 

60/.  for  the  first  yearns  rent,  dne  on  the  <lth  then  instant;  and  he 
had,  on  the  signing  thereof,  paid  the  attorney  of  J.  F.  6  J.  in  part 
of  the  rent  so  due  to  him  as  aforesaid;  and  the  instmment  was 
signed,  ftc. 

The  Court  held,  that  setting  out  the  manner  in  which  the  rent 
prospectirely  was  to  be  paid,  it  was  to  be  deemed  an  agreement,  and 
to  require  a  stamp.  

LiNLET  V.  Clareson,  H.  T.  1833.  Ex.     1  C.  f  M.  436. 

All  words  miut  ^^  an  agreement  **  to  pay  rateably  and  proportionably,  according 
be  indnded  in  to  the  sums  of  money  sererally  sulracribed  by  us,  and  set  opposite 
"^<5"|^^»        to  our  respectire  names  *' — 

to^utSto  '^^  ^^^  ^^  ^^^  ^  ^^^  ^^^'  ^^  signatures  must  be 

aaeertain  a  col-  reckoned  in  the  number  of  words;  and  where  such  an  agreement  was 
lateral  Cut.        executed  by  the  defendant,  and  nearly  two  hundred  other  persons,  and 

the  number  of  words,  indusire  of  the  sums  and  signatures  down  Co 
and  indnding  the  defendants,  did  not  amount  to  1080,  *,bnt,  in* 
duding  all  the  sums  and  signatures,  exceeded  that  number,  that 
a  1/.  stamp  was  insuffident.  


HiCE  V.  Hodgson,  H.  T.  1827.  C.  P.     12  Moore,  213. 

Flztam  are  not  In  an  action  for  the  price  of  fixtures  by  the  plaintiff,  the  out-goingi 
goods  within  against  the  defendant,  the  in-coming  tenant,  the  agreement  was  r ''*' 
the  eiccptioot.  through  the  agency  of  a  broker,  who  gaye  to  the  defendant  a 


made 
me- 


*  Where  time  had  been  given  to  the  acceptor,  bj  taking  a  warrant  of  ■ttw- 
nej : — Held,  that  a  paper  containing  a  consent  to  the  indorue's  using  any  bcum 
to  enforce  psyment  bj  the  acceptor,  Without  prejudice  to  hia  right  to  reoofcr 
against  the  drawer,  might  be  read  without  a  stamp.  {Hill  ▼.  ^oibuou,  M.  T. 
1828,  N.  P.,  3  C.  &  P.  456).  Where  the  defence  to  an  action  on  a  note  for 
money  lent  was,  that  the  loan  was  usurious: — Held,  that  u  memormduB  m 
agreement  as  to  tiie  terms  might  be  given  in  cYidence  without  a  stamp,  fot  the 
purpose  of  proving  usury.  {Ntuk  r,  Dtmeamb,  1831,  N.  P.,  2  M.  &  M.  104). 

A  broker^s  note  of  the  purchase  of  shares  need  not  be  stamped.  (TbsiAtai  t. 
Savory f  T.  T.  1829,  K.  B.,  9  B.  &  C.  705).  Where  the  agreement  referred  to 
an  inventory  as  **  hereunto  annexed  :'*— Held,  that  it  was  to  be  taken  as  ptft 
thereof  in  reference  to  the  stamp,  although  it  had  been  affixed  subsequently,  mA 
was  stamped  aa  an  inventory.  (Veal  v.  NiekolU,  H.  T.  1833,  N.  P.,  1  V*  * 
Rob.  248). 

An  instrument,  purporting  to  be  an  absolute  conveyance,  but  atampad  at  n 
agreement  only,  may  be  received  as  evidence  of  an  agreement  not  to  ^^ 
the  party  in  possession.  {Rex  v.  InJkMlanit  o/RidfweU,  £.  T.  1827,  K.  0-. 
6  B.  &  C.  665). 

t  But  an  agreement  to  make'a  press,  without  any  contract  as  to  ftiiag  ^t* 
a  memorandum  relating  to  goods,  and  exempt.  (Ptiiii«r  v.  Jmoltf,  li.T.  \93i, 
Ex.,  2  C,  M.  &  R.  613 ;  S.  C.  1  Tyrw.  &  G.  1).  An  agreement  far  a  nk  oj 
goods  and  goodwill  is  not  a  sale  merely  of  goods  within  the  exeasption  of  oe 
Stamp  Act,  and  held  to  require  a  stamp.  {8(mth  v.  Fineh,  H.  T.  1837,  C.  P.. 
3  Bing.  N.  8. 506 ;  S.  C.  4  Scott,  393).    But  an  agrvement  virtoalW  for  aak  d  • 
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morandum  acknowledging  the  receipt  of  3/.  for  letting  the  premises, 
and  that  he  was  to  take  the  fixtures  at  a  valuation,  if  accepted  as 
tenant,  but  if  not  the  3/.  to  he  returned. 

The  Court  held,  that  fixtures,  not  being  goods  within  the  excep- 
tion of  the  Stamp  Act,  it  was  a  contract  relatiye  to  the  sale  of  an 
interest  in  the  house,  and  was  not  receitable  in  eyidence  without  a 
stamp. 


(e)  Appointments  to  offices. 

Rex  9.  Inhabitants  of  Lew,  M.  T.  1828.  K.  B.    SB.^C.  655. 

On  a  question  of  settlements—  Appointment  of 

The  Court  held,  that  the  appointment  of  an  assistant-overseer,  auistant  over- 

nnder  the  stat.  59  Geo.  3,  c.  12,  at  an  annual  salary,  under  the  wen  must  be 

hands  and  seals  of  the  justices,  to  such  an  office,  with  an  annual  stamped, 
salary  annexed  to  it,  requires  a  21.  stamp. 


(/)  Assignment  of  debts. 

Pooley  o.  Goodwin,  M.  T.  1835.  K.  B.    5  J^.  f  M.  466. 

A  party  entitled  to  receive  commission  as  architect  of  works  in  Asrignment  of 
progress,  assigned  it  in  trust  to  pay  a  debt,  with  a  power  to  receive  ^®*>*  should  b« 
it,  and  a  covenant  to  pay  the  debt,  and  not  receive  the  commission,  ^,^|q1  i*^' 
or  do  any  act  whereby  the  party  might  be  hindered  receiving  it.         amoont  actually 

The  Court  held  this  to  operate  as  an  absolute  conveyance  of  the  received, 
commission,  and  not  as  a  mortgage,  and  that  a  stamp  calculated 
upon  the  amount  of  commission  eventually  received  was  sufficient. 


(y)  Authority  to  agents "*". 

ahip,  thongb  containing  other  mattera,  need  not  be  stamped.  {Meeting  v.  Dulse, 
E.  T.  18&,  K.  B.y  2  M.  &  R.  121).  An  agreement  to  supply  a  house  and 
buildings  with  water  by  means  of  pipes  to  be  laid  down  in  a  certain  manner,  and 
to  a  certain  height,  is  an  agreement  relating  to  the  sale  of  goods,  and  need  not  be 
stamped.  {Weai  Middleeex  Water  Worke  Company^.  Suwerkropp,  M.T.  1829, 
N.  P.,  I  M.  &  M.  408;  S.  C.  4  C.  &  P.  87).  If  a  sheriff,  under  a  fi.  fa.,  lery 
on  goods  worth  141.,  and  sheriff  be  sued,  and  the  execution-creditor  give  the 
sheriff  an  agreement  of  indemnity,  this  agreement  requires  a  stamp,  unless  the 
indemnity  be  limited  to  a  sum  under  20/.  {Shepherd  t.  Whebie,  1838,  N.  P., 
8  C.  Sc  P.  534).  Where  separate  lots  are  purchased,  each  under  20/.,  a  memo- 
nmdum,  according  to  conditions  of  sale,  is  to  be  taken  as  separate  contract  for 
each.  (Roots  ▼.  Lord  Dormer,  M.  T.  1834,  K.  B.,  4  B.  &  Ad.  77).  "  Memo- 
raodnm  of  an  agreement  between  W.  S.  and  W.  B.,  which  is : — The  horse  to  be 
34/.  s  W.  B.  to  have  half  at  17/.f  and  to  pay  half  the  horse's  expenses  being  with 
J.  M.  from  his  arriving  at  M.  At  the'  same  time  agreed  for  the  horse  to  go  to 
M.  to  be  entered  for  the  handicap  and  silver  cup:'' — Held  to  be  an  agreement 
rdating  to  the  sale  of  goods,  wares,  and  merchandize,  and  not  to  require  a  stamp. 
(Maroon  t.  Short,  T.  T.  1835,  C.  P.,  2  Bing.  N.  S.  118).  And  a  contract  between 
in-coming  nnd  out-going  tenant  for  stock,  &c.,  treated  as  an  agreement  for  goods. 
{Stone  T.  Bogera,  E.  T.  1837,  Ex.,  2  M.  &  W.  443).  However,  a  letter,  con- 
taining  the  terms  on  which  a  ship's  register  was  deposited,  must  be  stamped. 
{Bowen  ▼.  Fox,  E.  T.  1828,  K.  B.,  2  M.  &  R.  167). 

*  Wbere,  under  a  local  act,  a  proxy  to  vote  may  be  appointed  by  writing,  the 
writing  moat  be  stamped.   {Rex  v.  Kelk,  T.  T.  1840,  Q.  B.,  1  P.  &  D.  185). 
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(A)  ATTORmtENT,  AS  TO^.    See  also  sate,  p.  459,  n. 

(t)  Boitnaf. 


(k)  Indemnitt. 

Wriglet  v.  Smith,  H.  T.  1834.  K.  B.    3N.^  M.  181. 

If  an  indemnity       Om  an  agreement  to  indemnify  A,  from  all  coats,  chafgea,  da- 
be  •bore  20/.  it  mages,  or  other  expenses  which  he  may  incur  as  hail  for  B. — 
'^   '  The  Ckrart  held,  that  it  le^uired  an  agreement  stamp,  under 

65  Geo.  3,  c.  184,  if  the  liabihtj  of  A.  were  for  more  than  20/., 
though  the  costs,  &c  incurred,  did  not  amount  to  that  sum. 


mut  be 
stamped! . 


Although  two 
farms  be  de- 


(0  Leases  and  agreements  for. 

Blount  v.  Pearman,  M.  T.  1834.  C.P.     1  Bui^^.  N.  S.  408; 

8.  G.  1  Seoti,  55. 

The  lease  demised  two  separate  farms,  at  different  habendums, 
and  distinct  rents,  with  covenants  applicable  to  each. 


*  E.,  claiming  title  to  land,  enters,  and  obtains  from  the  tenants  in  possessioD 
payment  of  It.  each,  and  their  signatoies  to  the  following  inatniment : — ^"We 
hereby  severally  attom  and  become  tenants  and  imder-tenants  to  B.,  fitim  Old 
Michaelmas  then  past,  of  Itnd  for  such  parts  of  the  estate  as  now  are  in  onr  n* 
spectiTe  oocapations,  at  and  under  the  sereral  yearly  rents  now  payable  by  iu, 
and  nnder  which  we  now  hare  and  occupy  the  same."  This  instmment  was  signed 
by  F.,  and  also  by  6.  as  under-tenant  to  F.,  F.  and  6.  being  respectively  in  the 
occupation  of  parts  of  the  premises.  Afterwards,  E.  remains  out  of  possesnoo 
thirty  years,  without  exereisbg  any  further  act  of  ownership,  and  without  any 
further  acquiescence  in,  or  recognition  of,  his  title : — Held,  that  the  instrument  to 
signed  was  a  mere  attornment,  and  did  not  require  a  stamp.  {Doe  d.  Lmsey  ▼. 
Sdwardt,  T.  T.  1836,  K.  B.,  6  N.  &  M.  633). 

t  A  bond  conditioned  for  the  payment  of  a  sum  of  money  to  the  oblicoe  ou  t 
day  named,  according  to  a  proviso  contained  in  a  mortgage  of  copyhold  kuids  by 
a  third  person,  to  receive  the  same  amount,  was  held  to  require  a  1  f.  8ta.tnp,  tikoagh 
it  bore  no  stamp  denoting  that  the  ad  valorem  duty  had  been  paid  on  the  mortgage 
deed,  and  that  was  not  produced.  (Qicm  v.  Kingft  H.  T.  1836,  Ex.,  1  M.  &  W. 
42 ;  S.  C.  1  Tyrw.  &  G.  407).  A  bond  was  conditioned  for  the  payment  on 
a  certain  day,  being  a  year  from  the  date,  of  a  certain  sum,  with  interest  tberaou, 
at  the  rate  of  5/.  per  cent,  t — Held,  that  a  stamp,  covering  the  amount  of  the 
principal,  waa  sufficient.  {Dueon  v.  jRoMntOfi,  T.  T.  1831,  N.  P*,  2  M.  &  M. 
116 ;  8.  C.  5  C.  &  P.  96).  A  bond,  with  pMialty  conditioned  not  to  set  up 
trade,  and  for  a  salary,  only  requkes  a  deed-stamp.  (AfoMiMy  ▼.  SitpAemm, 
M.  T.  1827,  K.  B.,  7  B.  &  C.  403). 

t  A  feoffment  in  consideration  of  natural  affection,  atid  slso  of  10».,  does  not, 
under  55  Geo.  3,  e.  184,  require  two  separate  stamps  of  1/.  ]5«.  eadi.    (Ihe  d 


Wheeierr.  Wheeier,  M.  T.  1834,  K.  B.,  4  N.  &M.  10;  8.  C.  2  Ad.  & 


(/>pe( 
E.28 


). 


i  Where  a  bond  was  to  secure  to  creditors  a  composition  on  the  amcivnt  of 
their  debts,  and  contained  also  an  indemnity  by  one  of  the  sureties  for  the  eom- 
position  to  his  co-surety : — Held,  first,  that  the  stamp  of  1/.  15«.  was  fwiftrifnt^ 
without  requiring  an  ad  valorem  stamp  on  the  amount  of  the  debts;  seooodly. 
that  the  distinct  provision  for  indemnifying  one  of  the  sureties  did  not  reader  a 
second  stamp  neoessary.  (Amumduh  v.  PatUwn,  T.  T.  1829,  K.  B.,  9  B.  & 
C.  919). 
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The  Court  held,  that  being  nevertheless  one  transaction,  and  an  mised,  one 

entire  oontnust,  one  stamp  ad  Talorem  of  both  rents  was  auffident.     *tunp  >^- 

ctent*. 


(m)  Mortgages. 

Dob  d.  Barkes  v.  Rowe,  T.  T.  1838.  C.  P.    4  Bing.  N.  S.  737; 

S.  C.  6  Seoti,  525. 

A  MORTGAGE  wss  transferred  upon  a  fbrther  adnmoe—  When  a  mort- 

The  Coart  held,  that  an  ad  Talorem  stamp  npon  snch  advance  g*ge  is  tnuu- 
was  sufficient,  without  the  addition  of  any  deed  stamp.  f^^  ^J^^  ^ 

^  ^  rortheradTance, 

an  ad  Talorem  stamp  upon  toch  adTanoe  sufBcientt. 

*  The  coonterpart  of  a  lease  most  be  stamped  as  a  deed.  (Baker  ▼.  Ooiilmg, 
M.  T.  1834,  C.  P.,  1  Bing.  N.  S.  246 ;  S.  C.  1  Scott,  58).  Bnt  a  lease  in 
1824,  demising  oertain  premises  at  a  yearly  rent  of  20/.,  and  also  oertain  other 
fields,  from  a  snbseqaent  period,  at  the  rents  then  paid  by  the  tenants  who  then 
■ctoally  occupied  them :— Held  soificiently  stamped  with  a  3/.  ad  valorem  stamp, 
and  not  to  require  an  additional  stamp  of  1/.  1 5«.  in  respect  of  those  fields.  {Parry 
T.  Deere,  M.  T.  1836,  K.  B.,  1 N.  &  P.  47).  When  the  extent  of  interest  is  not 
■hewn,  or  the  time  for  the  commencement  or  termination  of  the  term  stated, 
tlie  document  most  be  taken  as  an  agreement  for  a  lease.  {Clayicn  ▼.  Bwriefukaw, 
H.  T.  1826,  K.  B.,  5  B.  &  C.  41).  Where  a  dairy  was  let  by  agreement,  not 
under  seal,  the  instrument  containing  words  of  demise  of  specified  Imid  therewith, 
foond  by  the  seanons  to  be  of  the  value  of  10/.,  and  the  rent  paid : — Hdd,  that 
it  was  not  void  as  containing  a  demise  of  incorporeal  hereditaments,  not  under 
Mil,  and  that  the  instrument  demising  several  matters  at  one  fixed  rent,  it  was 
properly  stamped  with  an  ad  valorem  stamp.  (Iteg^  ▼.  Hoekworiky,  T.  T.  1837, 
K.  B.,  2  N.  &  P.  383). 

Where  the  diefendant  had,  upon  a  trea^  for  a  lease,  got  into  possession,  but 
the  lease  had  never  been  prepared,  the  demndant  saying  he  should  dispute  the 
lessor's  title : — Held,  tiiat  the  draft  lease,  signed  by  the  plaintiir  and  defendant, 
"We approve  of  the  written  draft,"  did  not  import  an  agreement  to  require  a 
■ttmp.  (JDoe  d.  Lambaum  ▼.  Pedgripk,  1830,  N.  P.,  4  C.  &  P.  312). 

Tad  defendant  became  the  purchaser  at  an  auction  of  a  lot,  described  as  '*  the 
herbage  of  Upper  Townshend's  Close,  Lower  Townriiend's  Close,  and  the  Priory," 
at  the  price  of  45/.;  by  the  conditions  of  sale  it  was  agreed  that  a  deposit  of  ten 
per  cent,  should  be  paid,  and  a  bill  given  for  the  residue,  and  that  the  purchaser 
ahoold  be  entitled  to  possession  of  the  lot  until  the  29th  September.  The  con- 
tract of  purchase  at  the  foot  of  the  conditions,  signed  by  the  defendant,  was 
•tamped  with  a  1/.  stamp : — Held,  that  this  was  a  Irase  of  hereditaments  granted 
in  consideration  of  a  sum  of  money,  by  way  of  premium,  under  50/.,  without  any 
yearly  rent,  and  therefore  properly  stamped  with  a  1/.  stamp.  (Cattle  v. 
Gan^U,  M.  T.  1838,  C.  P.,  5  Bing.  N.  S.  46;  S.  C.  6  Scott,  733 1  S.  C. 
7  D.  P.  C.  98). 

t  So,  an  assignment  of  a  mortgage  as  a  mere  transfer  of  an  old  security  for 
money  previonsTy  due : — Held  sufficiently  stamped  ¥rith  a  35#.  stamp,  although 
the  seisin  of  the  mortgagor  not  proved.  (Doe  d,Brame  v.  AfapUfT.T,  1837, C.  P., 
3  Bing.  N.  8.  832).  A  mortgage  to  secure  a  principal  sum,  and  also  the  costs 
of  the  trustees,  and  a  reasonable  sum  by  way  of  compensation  to  them  for  their 
trouble  requires  only  a  stamp  of  such  an  amount  as  wUl  cover  the  principal  sum; 
semble.  (Paddon  v.  Bartlett,  M.  T.  1834,  K.  B.,  4  N.  &  M.  1 ;  S.  C.  2  Ad.  & 
E.  9).  Where  a  deed  is  made  as  an  additional  or  farther  security  for  a  sum 
already  advanced,  and  also  as  a  security  for  a  ftirther  sum,  although  the  ad  vslorem 
duty  is  only  payable  on  the  latter  sum,  according  to  55  Geo.  3,  o.  184,  (sched. 
Mortgage,  Exemptions),  yet  there  must  be  a  deed  stamp.  (Lant  t.  Pearee,  £.  T. 
1838,  Q.  B.,  3  N.  &  P.  329).  An  assignment  of  leasehold,  determinable  on 
lives  by  way  of  mortgage,  with  a  covenant  to  par  a  certain  sum  with  interest, 
and  also  the  yearly  premium  snd  other  costs  and  cnarges  of  an  assurance  of  one 
of  the  Utos  lor  the  term  of  seven  years,  requires  a  stamp  of  25/.,  as  being  a  deed 
to  secnie  a  sum  vrithout  limit.  The  term  **  without  Umit ''  in  the  55  Geo.  3, 
c.  184,  (schedule,  Mortgage),  means  without  limit  on  the  face  of  the  deed. 
(Halw  V.  Petere,  M.  T.  1831,  K.  B.,  2  B.  &  Ad.  807 ;  see  4  B.  &  Ad.  204). 

In  a  Bsortgage  deed  securing  tihe  sum  lent,  with  interest,  and  all  sums  which 
the  mmtgagee  should  expend  in  respect  of  the  deed,  and  interest  thereon,  with  a 
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(«)  Natural  lots  amd  AmcTiOH,  conrvr kncm  iw  coMsmm 

ATIOH   OF. 

Denn  d.  MAifipou>  V.  Diamond,  E.  T.  1825.  K.  B.    4B.^C. 

243. 

A  eoKwejmiee  A  father  seised  in  lee  of  an  estate,  oonrejed  it  to  bis  ton  lij  t 
mooMidmtMMi  deed,  which  recited  that  he  (the  fiUher)  was  minded,  and  had  n- 
^dS^td^  "olred  to  gire  and  asniie  it  to  his  son,  as  wdl  in  considenftioD of 
does  not  reqnre  '^'^lu*!  ^^  *od  affection,  as  also  in  conaidention  of  the  prorision 
ma  ad  rwknem  which  the  son  had  that  day  made  (b^  his  bond)  of  1500/.  in  angmen- 
■tuip«  tation  of  the  portions  or  fortunes  of  his  sisters. 

The  Coort  held,  that  this  was  not  a  sale  to  the  son  within  the 
meaning  of  the  43  Geo.  3,  c.  149,  (schedule,  tit.  CouT^ance)  md 
that  the  oonTeyanoe  was  not  subject  to  the  ad  Talorem  stamp  duty. 


(o)  I.  o.  u*. 


(p)  Order  for  fatment  of  money. 

Parrer  v.  DuROia,  H.  T.  1836.  Ex.     I  M.  ^  W.  30;  S.  C. 

1  Tyrw.  f  G.  243. 

Letters,  eoo-  A  PARTY  holding  certain  mining  shares,  which  were  the  property 

^^^^™^1  J  of  another,  wrote  to  inform  him  that  a  call  had  been  made  upon 

the  psymart^or  ^^^™»  '^  ^  know  whether  he  should  pay  the  call  to  prevent  their 

monej,  need  being  forfeited.     Hie  owner  returned  answer  by  letter,  authorioDg 

not  be  him  to  do  so. 

stampedf.  The  Court  hdd,  that  these  letters  did  not  require  r  stamp. 


(g)  Power  of  attorney. 

Allen  e.  Morrison,  M.  T.  1828.  K.  B.    S  B.  ^  C.  565. 

A  power  of  at.  Setsral  persons,  members  of  an  insnianoe  dub,  executed  t 
tornej,  signed    power  of  attorney  to  underwrite  policies  of  insurance  on  their  a^ 

by  members  of    count 

umdabl'oDly  '^^  Court  held,  that  one  stamp  on  the  instrument  was  sufficient, 
reqaircs  cSoe  although  some  of  the  members  themselves  insured  with  the  dub  for 
•tamp.  their  own  ships. 

power  of  sale,  and  direction  for  the  mortgagee  to  stand  possessed  of  the  prooceiii 
of  sale,  in  trust,  after  dedncting  the  mortgage  money  and  interest,  and  all  ex* 
penaes  and  interat,  for  the  mortgagor;  with  a  oorenant  from  the  mortgagor  to 
paT  the  mortgage  money  and  interest ;  the  stamp  afliied  on  the  deed  was  cil- 
cnJated  npon  the  principal  sum  akme: — Held  sniBcient.  (I}o€  d.  8erm^»  ▼• 
Smmtk,  H.  T.  1832,  C.  P.,  8  Biiig.  146;  S.  C,  1  M.  &  Scott,  230). 

*  "  11th  October,  1831.  I.  O.  U.  201..  to  be  paid  on  the  22nd  imtat 
W.  B.,"— requires  a  stamp,  either  as  a  promissory  note,  or  aa  an  agreemcBt 
(Brooit  ▼.  BitiMM,  M.  T.  1836,  Ex.,  2  M.  &  W.  74). 


t  A  conditional  order  to  pay  money,  addressed  to  the  party's  own  agent,  docs 
not  reqniie  a  stamp,  (ifaadkmsmi  v.  Befworik,  M.  T.  1838,  K.  B.,  1  P.  &  P- 
266). 
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(r)  Proposal. 

Hawkins  r.  Warre,  H.  T.  1825.  K.  B.  3  B.  ^  C.  690;  S.  C. 
5  i>.  ^  J2.  512.— S.  P.  Drant  v.  Brown,  H.  T.  1825.  K.  B. 
ZB.^C.  665;  S.  C.  5  D.  ^  B.  582. 

In  replevin,  the  defendant's  steward  proved  that  a  lease  had  A  mere  propo-* 
been  executed  by  the  defendant,  but  not  by  the  plaintiff,  the  terms  **1  >^«^  not  be 
of  which  had  been  reduced  into  writing  by  the  assent  of  both  parties;  ■^*>''^P^« 
and  he  stated  that  to  be  the  final  agreement  between  the  parties. 
The  plaintiff,  in  order  to  negative  this  statement,  tendered  in  evi- 
dence another  unstamped  paper  in  the  handwriting  of  the  defend- 
ant's steward,  the  effect  of  which  was  to  shew  that  it  was  subse- 
quently proposed  by  him  that  the  plaintiff  was  to  hold  at  a  rent 
different  from  that  mentioned  in  the  lease. 

The  Court  held,  that,  as  this  paper  was  not  signed  by  the  parties, 
it  did  not  amount  to  an  agreement  or  minute  of  an  agreement,  but 
to  a  proposal  only,  and  therefore,  that  it  did  not  require  a  stamp, 
and  was  properly  received  in  evidence. 


(«)  Receipt*. 
(t)  Ship's  documents,  relating  Tof. 


(u)  Surrender. 

Weddall  v.  Capes,  H.  T.  1836.  Ex.     1  Tyno.  ^  G.  430;  S.  C. 

IM.^'W.  50. 

Agrbbmknt  in  writing  by  tenants  in  common  of  an  estate  and  An  agreemcDt 
the  tenant  of  the  principal  part  thereof,  that  the  estate  should  be  put  to  ■nrrender, 
np  to  sale  by  auction,  and  if  not  all  sold  then  what  was  not  sold  ^  ^  abtolate 
should,  in  the  month  of  August,  be  parted  between  them.    And  it  natrndiu,  lof- 

*  To  require  a  stamp,  the  receipt  must  be  that  it  is  given  in  diachaige  of 

■ometiiiiig  formerlj  due.  (Tomiing  y.  AMhby,  E.  T.  1827,  K.  B.,  6  B.  &  C.  541). 

A  paper,  in  the  foUowing  form,  tigned  by  tlie  party: — "  Memorandam.    30Ui 

Apiil,  1836.  Settled  all  aoooimtB  of  law  busmen  up  to  this  day,  and  will  giTe  a 

receipt  in  foil  of  all  demands  when  called  for.  (Signed)  J.  T.,"— stamped  with  an 

•graement  stamp,  is  receiTable  in  cTidence  wiUiont  a  receipt  stamp.  {Tebiuii  t. 

Ambler,  M.  T.  1839,  N.  P.,  9  C.  &  P.  60).    A  receipt  in  the  terms,—**  of  the 

•am  £        ,  in  fall  for  what  I  have  done  for  him": — Held  not  to  be  a  receipt  in 

fan  of  all  dcanands  requiring  a  10s.  stamp.   {Law  r.  Gtmbjf,  1829,  N.  P.,  4  C. 

&  P.  149).    Where  tbe  defendant  haying  money  of  the  plaintiff's  wife  in  his 

hands,  tlie  latter  gaye  a  memorandam  tlut  he  consented  to  take  it  in  weekly 

payments,  and  to  giye  a  receipt  in  fall  upon  the  whole  being  paid: — Held, 

inadmissible  without  a  stamp.    {Remon  y.  Hayward,  H.  T.   1835,  K.  B., 

2  Ad.  &  E.  666).    A  receipt  indorsed  on  the  back  of  a  stamped  deed  may  be 

wparately  read  in  eyidenoe,  though  it  be  part  of  an  indorsement  requiring 

another  stamp.   {Odpe  y.  Cooknep,  M.T.  1835,  N.  P.,  1  M.  &  Rob.  517).     It 

has  been  held,  that  an  accountable  receipt,  giyen  by  the  agent  of  a  party,  not  a 

hanker,  employed  in  inyesting  money  of  his  customers  in  annuities,  was  not 

to  be  admiaaible  in  eyidenoe  without  a  stamp.   (Caii  y.  Howard,  1820,  N.  P., 

3  Stark.  3).     An  assignment  by  a  retiring  partner  of  his  interest  to  continuing 

partners,  on  payment  cf  i!f— ,  does  not  require  an  adyalorem  stamp.  (Beicher 

y.  SiJtea,  H.  T.  1827,  K.  B.,  6  B.  &  C.  234). 

t  As  to  the  transfer  of  ships,  stamp  on,  see  6  Geo.  4,  c.  41. 
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fieei  withm        wms  agreed,  that,  iip<m  audi  sak  and  pardtioii,  the  sum  of  100/. 

20ff«  rtimp.        should  he  paid  by  one  of  them  to  the  plaintifl^  who  was  the  teumt, 

aa  a  mnnneration  for  his  losses^  iqMRi  his  giving  iq>  possessioa  of 
hia  fimn  at  the  next  Chfiatmas,  reserving  to  hinudf  his  ri^  to  t 
following  crop;  and  it  was  also  agreed,  that  he  was  to  keep  the 
po8sessk»  of  a  ham  and  a  staUe  until  the  ensoing  Candkmss. 

Hie  Court  held,  that  this  did  not  amount  to  an  actual  surrender 
hj  the  tenant,  and  was  pn^ieity  stamped  with  an  if;r€eawat  stimp. 


(r)  YSSTRT^  RB80I.I7TION8  AT*. 


n.  RELATIYE  TO  THE  AMOUNT  OP  DUTYf. 

m.  BELATIVE  TO  THE  TIME  OP  STAMPINGt 

IV.  BELATIVE  TO  SEVERAL  STAMPS§. 


^  Where  bj  m  rcM^tioii  in  vestry  that  tte  plaintiff  sboold  be  reirabiined  smu 
windi  he  had  paid  for  dnnch  repairs  oat  of  tiie  rents  of  certain  chardi  lands:— 
Hdd,  tiiat,  if  flodiooaaait  amoBBted  to  n  cfaaiige  on  the  land,  the  entry  wai  inad- 
miasible  in  eridenoe  tor  want  of  a  stamp  in  an  actioa  against  the  diiirchirardais 
to  recover  the  rents  reeeived.  (  Wremeh  t.  Xprd,  S.  T.  1837,  C.  P.,  3  Bing.  N.  S. 
672 ;  S.  C.  4  Scott,  381). 

t  A  memorandnm  to  pay  partjcnlar  soma  bv  instalments,  with  interest,  only 
requires  a  stamp  i^licable  to  the  prindpaL  {DeardeM  t.  Bhuu,  M.  T.  1827, 
K«B.,  IM.&R.  130). 

t  If  an  instrament  offered  in  eridenee  is  objected  to  as  being  impropedy 
stamped,  the  party  offering  it  may  either  go  into  the  rest  of  his  evidence,  and 
send  the  instrvment  to  the  Samp-oflee  to  be  ■taiinml  anew,  taking  the  chaiioe  of 
its  ooming  baek  snilidently  earfy,  or  his  coonael  may  argne  the  objection,  tatias 
the  stamp  as  it  is,  but  if  the  instrament  be  sent  away  to  the  Stamp-offioe  the 
Judge  wdl  not  allow  any  argument  as  to  the  original  stamp  being  proper. 
{BeckwUh  V.  Bamer,  M.  T.  1834,  N.  P.,  6  C.  &  P.  681). 

§  A  deed  con? eying  certain  lands  in  trust,  and  also  containing  a  dedaratioDof  a 
simflar  tr«rt  with  reelect  to  government  stod^,  is  not  to  be  considered  two  deeds 
under  the  Stamp  Act,  55  Geo.3,  c  184,  and  one  stamp  is  sufficient.  (Doc  d. Bart- 
wrigkt  V.  F\ertdm9,  T.  T.  1840,  Q.  B.,  4  P.  &  D.  287).  Where,  by  an  agreencat^a 
number  of  peraons  bind  thcniselves,  that  each  wiU  severally  pay  507.  and  one 
fourth  of  certain  costs,  and  give  a  bond,  bill,  or  note  for  his  own  proportion,  aadi 
agreement  requires  only  one  stamp.  {Bamtkotiom  t.  Dan9f  H.  T.  1839,  Ex.. 
4  M.  &  W.  584 ;  S.  C.  7  D.  P.  C.  173).  A  deed,  purportfaig  to  be  asuirendec 
of  a  lease,  and  made  in  oonsideratkm  of  ISO/.,  and  of  a  new  lease  to  be  granted 
of  the  premises  at  an  increased  rent  was  stamped  with  a  1/.  15«.  stamp  ^*-Hdd, 
that  it  did  not  also  require  an  agreement  stamp,  as  the  agreement  for  the  are 
lease  was  part  of  the  conveyance  and  incident  thereto.  (Doe  d.  PJtillgfB  v*  P^' 
l^,B.T.1840,Q.B.,llAd.&E.796;S.C.3P.&D.603).  Where  one  and  tfce 
same  sum  of  money  was  secured  by  m<»tgage*deed  and  by  bond,  which  wcie  ex- 
ecuted at  the  same  time,  but  did  not  bear  tlw  same  date,  the  mortgage-deed  bdag 
impreased  with  a  stamp  denoting  the  payment  of  the  ad  valoram  duty,  and  the 
bond  with  a  stamp  of  1/.  only,  it  waa  held  that  the  bond  was  not  propf^ 
stamped  and  thefdbre  not  receivable  in  evidenoe.  (Wood  t.  NoHomt  T.T. 
1829,  K.  B.,  9  B.  &  C.  885).  A  memorandum,  having  a  leaae-atamp,  by  whicfc 
A.  agrees  to  let  B.  certain  iMids  mentioned  in  an  annexed  abandoned  leaae  fraa 
A.  to  C,  upon  the  conditions,  agreements,  ace.  contained  in  the  same  lease,  sad 
by  wlddi  A.  and  B.  bind  themsdves  to  execute  a  lease  aimilar  to  such  ahaadoaed 
lease,  is  itself  a  valid  lease,  and  the  annexed  lease  need  not  be  stamped.  {P9tff 
V.  Chetlyn,  M.  T.  1835,  K.  B.,  5  N.  &  M.  652). 
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V.  RELATIVE  TO   INDORSEMENTS  ON   THE  INSTRU- 

MENT*. 


VI.  RELATIVE  TO  THE  EFFECT  OF  ALTERATION,  AND 
OF  ONE  AGREEMENT  REFERRING  TO  ANOTHERf. 

Jones  v.  Jones,  T.  T.  1833.  Ex.     1  C,  M.  f  R.  721;  8.  C. 

3  Tyvvo.  890. 

Upon  the  ezecation  of  a  marriage  settlement,  after  one  party  had  Befora  accept, 
execated,  an  alteration  was  made  before  acceptance  of  the  deed  by  »^<^  o^  *  ^^^ 
the  party  to  take.,  toSJ^,HUii!rt  a 

The  Court  held,  that  it  must  be  considered  to  be  only  in  fieri,  and  new  stamp^^ 
a  fresh  stamp  not  necessary. 


VII.  RELATIVE  TO   THE  PLEA   OF  NO   STAMPJ.    See, 

also,  tits.  BUU  and  Notes — Pleas. 

VUI.  RELATIVE  TO  UNSTAMPED  INSTRUMENTS  BEING 

RECEIVED  IN  EVIDENCE,  AND  WHEN  THE 
OBJECTION  SHOULD  BE  TAKEN§. 

*  If  partftea  enter  into  a  wiitten  agreement  which  ii  duly  stamped,  and  indone 
terms  on  the  back  of  it  Tarjing  the  original  agreement,  sodh  new  terms  will  not 
be  admisrible  in  eridenoe  wiUiout  a  fresh  stampi  and  the  indorsement  of  sncfa 
terms  mnet  be  considered  as  putting  an  end  to  the  original  agreement,  and  there- 
fore plaintiff  oannot  recorer  upon  dther  but  must  be  nonsuited.  (Seed  ▼•  De^re, 
1827,  N.  P.,  2  C.  &  P.  624)«  But,  indorsement  on  deed  of  the  names  of  parties 
and  daj  of  execution  does  not  require  additional  stamp.  {Winders.  Fearon, 
M.  T.  1825,  K.  B.,  4  B.  &  C.  663 ;  S.  C.  7  D.  &  R.  185). 

t  Where  an  agreement  referred  to  a  clause  in  a  former  agreement,  and  pro- 
vided that  it  should  extend  to  the  new  agreement  as  if  it  had  been  repeated 
thersia : — Held,  that  the  clause  referred  to  could  not  be  considered  as  annexed 
to  the  new  i^eement,  so  as  to  make  an  additional  stamp  necessary  on  the  ground 
of  the  sgreement  with  the  clause  containing  more  than  1080  words.  {AttUfood  v. 
SmtMt  M.  T.  1887,  K.  B.,  7  B.  &  C.  390 ;  S.  C.  1  M.  &  R.  246).  An  agree- 
sieat  had  been  entered  into  to  take  premises  upon  the  same  terms  and  conditions 
ts  were  contained  in  a  written  agreement  between  plaintiff  and  a  third  person, 
which,  upon  being  (produced,  appeared  in  effect  to  be  a  lease  but  had  onlj  an 
agreement  stamp : — Held,  that  it  was  insufficient,  and  was  therefore  properly  re- 
jected in  evidence.  {Turner  t.  Power^  H.  T.  1828,  K.  B.,  7  B.  &  C.  625). 

t  To  a  count  on  a  bUl  of  exchange  (against  the  acceptor),  the  defendant 
plttdod  that  the  bill  was  nOt  duly  stamped  or  marked  with  any  proper  stamp  or 
mark  denoting  that  the  lawful,  requisite,  and  proper  rate  or  dul^,  chargeable  or 
charged  thereon,  had  been  or  was  duly  stampeid,  marked,  or  impressed  thereon : 
—Held  bad  on  special  demurrer,  inasmuch  as  it  was  left  in  doubt  whether  the 
hill  was  altogether  unstamped  or  stamped  with  a  stamp  of  a  higher  or  lower  yalne 
than  required  by  law.  {Howard  ▼.  Smiih,  T.  T.  1838,  C.  P.,  4  Bing.  N.  S. 
684  ;  S.  C.  6  Scott,  438).  The  want  of  a  stamp  need  not  be  pleaded.  (Dawson 
V.  Maedonald,  M.  T.  1836,  Ex.,  2  M.  &  W.  26). 

§  In  an  aetion  to  reooTer  the  price  of  goods  obtained  by  a  third  party  from 
the  plaintiff: — Held,  that  an  unstamped  instrument  which  had  been  made  use  of 
in  the  transaction  was  reoeivable  as  eridenoe,  and  that  it  was  immaterial  whether 
the  fraud  was  committed  by  a  party  to  the  instrument  or  by  a  third  person. 
(Ktakte  T.  Payne,  H.  T.  1838,  Q.  B.,  3  N.  &  P.  531).  Where  a  party  ap- 
plies  to  a  Judge  to  have  a  copy  of  the  agreement  declared  on,  semble,  it  will  be 
only  on  the  omidition  of  makina  no  objection  to  the  stamp.  {Priee  v.  Bouiiby, 
1824,  N.  P.,  1  C.  &  P.  466).    And  upon  a  consent,  under  a  Judge's  order,  to 
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IX.  RELATIVE  TO  COSTS*. 
X.  RELATIVE  TO  INDICTMENTSf. 


Sbtantling    Crops.     See  tits.   Crops— Frauds,  Statute  of- 

Goods. 


^tannarg  tourist 


^tattttrj. 


Beaumont  v.  Mouktain,  H.  T.  1834.  C.  P.     10  jBu^.404. 

Ifattatnteiflto      ^  PRivATS  act  of  Parliament,  containing  a  danse  which  enacts, 
be  taken  notice  **  that  the  act  shall  be  received  and  taken  to  be  a  public  acty  and 

admit  documents  of  a  deed  as  ''  a  counterpart :"— -Held,  that  it  waa  too  Ute 
aftenvards  to  object  to  the  inaufficiency  of  the  stamp,  it  appearing  to  be  the 
original  instrument.   (Doe  t.  Smitkt  1836,  N.  P.,  2  M.  &  Rob.  7). 

Bj  1  &  2  Vict.  c.  85,  stamps,  denoting  the  duties  payable  on  deeds,  ho.vx 
either  part  of  the  United  Kingaom,  permitted  to  be  used  in  the  other. 

*  Where  a  motion  was  made  to  compel  a  defendant  to  produce  an  instraneat 
to  have  it  stamped,  tbt  Court,  on  making  the  rule  absolute,  reftiaed  to  allow  moR 
costs  tlian  the  plaintiff  would  have  beoi  entitled  to  if  the  application  had  bea 
made  to  a  Judge  at  chambers.  (  Vaughan  ▼.  lyewent,  M.  T.  182^3,  Ex.,  2  D.  P.  C. 
299). 

t  To  constitute  the  fdony  (under  the  stat.  12  Geo.  3,  c.  3,  a.  1)  of  writay 
some  matter  or  thing  liable  to  stamp  duty  on  paper  on  which  had  been  before 
written  some  other  matter  liable  to  stamp  duty,  before  the  paper  had  been  agsis 
stamped,  it  is  essential  that  the  party  writing  should  do  so  with  some  friodaleat 
mtent.  {Regi,  v.  Alldiiy,  1837,  N.  P.,  8  C.  &  P.  136).  Upon  an  indicftneai  <A 
55  Geo.  3,  c.  184,  the  prisoner,  a  clerk  in  the  Stamp-oflBoe,  being  found  by  the 
jury  to  haye  innocently  cut  off  pieces  of  the  parchment  whereon  the  stamps  were 
impressed,  but  afterwards  detached  the  blue  paper  bearing  the  8tamp,withtateBi 
to  affix  them  on  other  parchment  destined  to  be  employed  as  indentares  z^HeU, 
that  he  was  properly  convicted,  although  the  jury  could  not  say  whether  the  im- 
pressions were  issued  before  or  after  the  passing  of  the  act.  {Rex  t.  SmUh,  1851, 
N.  P.,  1  Moo.  C.  C.  314 ;  S.  C.  5  C.  &  P.  107). 

t  A  final  order  of  the  Vice- Warden  of  the  Stannary  Courts,  on  the  equity  nde, 
may  be  removed  into  the  Queen's  Bench,  the  defendant  having^  gone  cmt  of  the 
jurisdiction,  in  order  to  issue  execution  pursuant  to  1  &  2  Vict.  c.  110,  a.  22. 
{Harvey  t.  Giibard,  E.  T.  1839,  B.  C,  7  D.  P.  C.  616). 

§  When  general  words  folJLow  particular  onea  they  are  to  be  cMmatmed  as  ap- 
plicable to  persons  cjusdem  generis.  (Sandiman  t.  Breach,  T.  T.  1827,  K.  B., 
7  B.  &  C.  96).  Where  consent  is  to  be  obtained  under  a  local  act,  tiie  Aing 
done  must  be  in  strict  accordance  with  the  consent.  (Woodwtard  ▼.  CMfe^f 
T.  T.  1834,  Ex.,  1  C,  M.  &  R.  44).  Where  two  acts  of  Parliament  come  iata 
operation  on  the  same  day,  and  are  repugnant,  the  one  iriiich  laat  received  tihe 
royal  assent  virtually  repeals  the  other.  {Rex  v.  Jutiieee  f^Middleeex,  M.  T. 
1831,  K.  B.,  2  B.  &  Ad.  819 ;  S.  C.  1  D.  P.  C.  116). 

Where  the  original  local  act  enabled  a  mining  company  to  extend  their  eapilsl 
and  works  to  a  certain  amount,  and  enabled  them  to  sue  and  be  sued  in  the  bbbk 
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shall  be  jadidally  taken  notice  of  as  sach  by  all  Judges  Justices,  and  of  judicially,  an 

others,  without  being  specially  pleaded."  •  examination  is 

The  Court  held,  it  migbt  be  given  in  eyidence  witbout  proof  of  its  '""'•**"*T- 
correctness,  by  examination  witb  tbe  Parliament  roll. 

of  thdr  lecretary,  and  sect.  11  provided,  that,  if  they  increafled  it  beyond  that 
ram,  the  piirilege  of  so  doing  should  be  void ;  by  a  subsequent  act  they  were 
enabled  to  extend  the  capital,  iad  the  sect.  11  of  the  former  act  waa  repealed ;  it 
abo  empowered  the  company  to  apportion  their  debts  amongst  the  partners  for  the 
time  bong,  in  proportion  to  their  shares,  and  to  sue  for  the  same  by  action  of 
debt  or  otherwiae  :-^Hdd,  that  the  company  might  sue  a  shareholder  in  the  name 
of  their  seoetary  for  his  proportion  of  the  debts  of  the  company,  although  incurred 
before  the  psasing  of  the  second  act,  and  that  it  waa  no  oljecdon  that  the  company 
bad  directed  the  payment  of  such  debta  by  instalmenta.  {Lawrenet  t.  Wytm, 
T.  T.  1839,  Ex.,  5  M.  &  W.  355). 

The  worda  in  a  statute,  "  action  of  debt  or  on  the  case,''  inelude  assumpsit. 
{Corbiit  ▼.  Carpmaei,  M.  T.  1832,  K.  B.,  2  N.  &  M.  834). 

PIm  hf  t/a/K^tf.]— The  3  &  4  Will.  4,  c.  42,  s.  1,  empowers  the  Judges 
to  make  alterations  in  the  mode  of  pleading  in  the  superior  Courts ;  but  pro- 
vides, "  That  no  such  rule  or  order  shall  have  the  effect  of  depriving  any  person 
of  tbe  power  of  pleading  the  general  issue,  and  giving  the  special  matter  in  evi- 
dence in  any  case  wherein  he  now  is  or  hereafter  shall  be  entitled  to  do  so  by 
virtue  of  any  act  of  Parliament  now  or  hereafter  to  be  in  force."    By  Reg. 
Oeo.  T.  T.  1  Vict.,  it  ia  ordered,  **  That,  in  every  caae  in  which  a  defendant  ahall 
plead  the  general  issue,  intending  to  give  the  special  matter  in  evidence  by  virtue 
of  any  act  of  Parliament,  he  shall  insert  in  the  margin  of  such  plea  the  words, 
'by  statute,'  otherwiae  such  plea  shaU  be  taken  not  to  have  been  pleaded  by 
virtue  of  any  act  of  Parliament,  and  such  memorandum  shall  be  inaoted  in  the 
margin  of  the  iasne."  By  5  &  6  Vict.  c.  97,  s.  3,  it  is  enacted,  **  That  so  much  of 
any  dense  or  proviso  in  any  act  or  acts  commonly  called  public,  local,  and  per- 
fonal,  or  local  and  personal,  or  in  any  act  or  acts  of  a  local  and  personal  nature, 
whereby  any  party  or  partiea  are  entitled  or  permitted  to  plead  the  general  iasue 
only,  and  give  the  special  matter  in  evidence,  vrlthout  speciaUy  pleading  the 
nme,  be  repealed."    Where  a  defendant  may  by  statute  give  matter  of  just&ica- 
tion  in  evidence  under  the  general  issue,  he  wiU  not  be  permitted  to  plead  the 
general  issue,  and  also  a  speoal  plea  of  justification.  {Nealt  t.  M*Keniie,  T.  T. 
1834,  Ex.,  1  C,  M.  &  R.  61).    A  plea  of  the  general  issue,  "  by  statute,"  ia 
within  the  meaning  and  operation  of  the  Rules  of  H.  T.,  4  Will.  4,  and  the 
Court  will  not  suffer  the  defendant  to  put  it  on  the  record,  together  with  a 
>pecial  plea,  raising  the  same  grounds  of  defence.  (Leffpe  v.  Boyd,  M.  T.  1840, 
C.  P.,  9  D.  P.  C.  39).    In  case  for  injury  to  the  plaintiff's  reversionary  interest, 
the  defendants  were  desirous  of  pleading  the  general  issue,  and  also  pleas  denying 
the  plaintiff  to  be  possessed  of  the  reversion,  and  that  the  person  stated  to  be 
tenant  in  the  declaration  was  not  tenant.    The  defendants  were  a  company  in- 
corporated by  act  of  Parliament,  which  enabled  them  to  plead  the  general  issue, 
and  give  in  evidence  that  the  act  complained  of  was  done  in  pursuance  of  the 
authority  of  that  act.    The  Court  refused  to  allow  the  other  pleas,  together  with 
the  general  issue.   {FUher  v.  Thame$  Junction  Bailway  Cktmpany,  T.  T.  1837, 
£x.,  5  D.  P.  C.  773).    Where  a  statute  enables  defendants  to  plead  the  general 
issue  and  give  the  special  matter  of  defence  in  evidence,  the  plea  of  not  guilty  so 
ptesded  is  not  affected  by  the  new  rules  of  Hilary  Term,  4  WiU.  4,  but  operates  aa 
before  they  were  framed,  putting  in  issue,  not  only  the  defences  peculiar  to  the 
statute,  bat  all  that  would  have  arisen  at  common  law.  {Ro»9  v.  Clifton,  E.  T. 
1841,  Q.  B.,  11  Ad.  &  £.  631).    Where,  in  debt  for  goods,  monies,  and  on 
an  account  atated,  on  special  demurrer  it  was  stated  th^  the  General  Highway 
Act  allowed  the  defendant  to  plead  the  general  issue : — Held,  that,  the  last  count 
not  being  withm  the  statute,  the  plea  was  bad :— Held,  also,  that  where  such  plea 
is  given  in  an  action  for  any  act  done  under  the  statute,  the  plaintiff  cannot  waive 
the  tort  and  sue  in  contract.  (Calvert  Y.Mogge,  T.T.  1839,  Q.  B.,  2  P.  &  D. 
543). 

In  addressing  the  Court  in  aggravation  of  punishment,  upon  a  conviction  for  a 
nuisance,  it  is  competent  to  tbe  prosecutor  to  advert  to  provisions  contained  in 
an  act  relating  to  a  private  company,  if  such  act  contain  a  clause  declaring  it 
to  be  a  piib&  statute,  though  it  be  not  referred  to  in  any  of  the  prosecutor's 
ailidavits.  (Res  y,  Bqnitable  Oat  Company,  T.T.  1834,  K.  B.,  3  N.  &  M. 
759). 
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I.  RELATIVE  TO  STATING  PROCEEDINGS, 
(a)  Power  of  the  judge*. 

(6)  In  what  cases. 
1.  In  general f. 


*  A  judge  at  cbtmben  has  no  power  before  dedamtloa  to  order  tkat  pr»* 
ceedings  be  stayed  upon  payment  of  debt  and  costs  withia  •  certain  tune* 
otherwise  judgment  for  the  plaintiff.  (ReynoldM  y.  Sherwood^  H.  T.  IMO.  Ek.* 
8  D.  P.  C.  183).  A  jodge  at  chambers  cannot,  m  making  an  order  for  sUviag 
prooeedlngs  on  payment  of  debt  and  costs,  direct  that  the  dpfandant  shaQ  asfe 
a  longer  time  to  pay  than  he  would  otherwise  have  if  the  oanae  prooeaded. 
{Kirbf  ▼.  BUier,  If.  T.  1834,  £]i.,  2  C.  &  M.  315;  S.  C.  2  D.  P.  C.  219). 
A  defendant  who  mores  to  stay  proceedings  on  payment  of  debt  and  co^ 
is  not  entitled  to  a  mle  for  that  purpose  as  a  matter  of  right*  but  Bstf 
submit  to  such  reasonable  terms  as  the  Court  in  its  discretion  may  think  pnpc' 
to  impose.  (Jonn  ▼.  Shepherd,  H.  T.,  1835,  Ex.,  3  D.  P.  C.  421). 

t  If  a  defendant  gives  a  bill  of  exchange  for  a  debt,  from  which  he  has  beea 
discharged  by  the  laaoWent  Act,  and  an  action  is  brought  on  tfattl  bfll,  he  aest 
plead  hk  discharge;  and  if  he  gives  a  warrant  of  attorney  to  seevre  tiw  payvest* 
the  Court  wili  not  set  it  aside.  (Naylor  ▼.  Mopeey,  H.  T.  1836,  B.  C,  4  D.  P. 
C.  669).  Proeeedings  will  only  be  stayed  where  parties  oondvct  is  ▼exstica*' 
(Somier  ▼.  Dmuton,  M.  T.,  1827,  K.  B.,  1  M.  &  R.  508).  The  Cowt  «a 
not  stay  proceedings  upon  aflSdants  tending  to  shew  that  there  ia  no  Mt 
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2.  On  Payment  of  Debt  and  Costs. 

GowER  v.Elkins,  H.  T.  1838.  Ex.  6  Z).  P.  C.  335  j  S.  C.  3  M. 

^  W.  216. 

The  defendant  took  out  a  summons  to  stay  proceedings,  on  pay-  On  a  Bummons 
ment  oi  a  snm  and  costs,  in  addition  to  the  set-off,  and  the  plaintiff  ^  stay,  the 
refusing  to  accept  it,  the  defendant  pleaded  uon  assumpsit  and  a  ^^^^^"^^ 
set-off,  but  did  not  pay  the  sum  offered  into  Court.  -^  Court!* 

The  Court  held,  that  the  plaintiff  could  not  be  liable  to  the  sub- 
sequent costs ;  aliter,  if  the  sum  tendered  had  been  paid  into 
Court. 


3.  In  second  Action  fir  same  Cause-^. 

4.  In  several  Actions  to  abide  EventX. 

5.  To  obtain  an  L^netion^^ 

{Smith  Y.  Curiii,  M.T.  18S3,  Ex.,  2  D.  P.  C.  223).  So,  it  is  no  ground  for  stay. 
ing,  that  the  money  when  recorered  would  be  held  by  the  piaintiff  in  tmst  for  the 
<iefendant.  {Barlow  t.  Leedt,  M.  T.  1835,  K.  B.,  5  N.  &  M.  426).  In  an 
*ction  oommenoed  by  bailable  process,  the  Court  wiU  not  stay  proceedings  until 
afto'  the  trial  of  an  indictment  for  perjury  founded  on  tlie  plaintiff's  aifidayit  of 
del»t.  {Jekiutm  r.  Wardie,  B.  T.  1835,  B.  C,  3  D.  P.  C.  550). 

*  Sj  Reg-  Oen.,  H.  T.,  2  WiU.  4,  it  is  ordered,  "  that  upon  every  bailable 
writ  or  warrant,  cmd  upon  the  copy  of  any  process  serred  for  the  payment  of  any 
<i^  the  amount  of  the  debt  slum  be  stated,  and  ^e  amount  of  what  the  plain. 
tilTs  attorney  daima  for  the  costs  of  such  writ  or  process,  arrest,  or  copy  and 
Krrice,  and  attendance  to  receive  debt  and  costs;  and  that,  upon  payment 
thereof  within  four  days  to  the  plaintiff  or  his  attorney,  fhrther  proceedings 
will  be  stayed."  Hie  application  to  stay  proceedings  on  payment  of  debt  and 
coitB  must  he  made  within  four  days  after  the  serrice  of  process.  {Bmodidge  t. 
fitowy,  2  Bing.  N.  S.  142). 

t  Hie  plaintiff^,  an  attorney,  sued  the  defendant,  his  agent,  for  negligence  in 
tbe  conduct  of  his  business,  arerring  general  damage,  llie  cause  was  referred 
snder  the  usual  order  of  Nisi  Priua,  and  the  arbitrator  awarded  a  verdict  to  be 
catered  ft>r  the  plaintiff.  The  plaintiff  afterwards  commenced  a  seoond  action 
for  special  damage  arising  out  of  the  same  matters,  viz.,  the  loss  of  the  business 
of  evtain  persons  named.  The  Court,  on  motion,  reftised  to  stay  the  proceed- 
ings in  this  second  action.  (Dtcof  t.  /ay,  B.  T.  1830,  C.  P.,  6  Bing.  619). 
^hne  a  seeond  action  was  brought  for  the  same  cause  of  ac^n  whilst  tiie  for- 
mer was  peadiiii^,  the  Court  discharged  a  rule  for  staying  the  proceedings  in  tbe 
weood  action  upon  tbe  affidavit  of  the  plaintiff  disclaiming  the  act  of  his  attorney 
ia  bringing  tlie  first  action.  (Souttr  v.  WatU,  M.  T.  1833,  Ex.,  2  D.  P.  C. 
2^)-  Where  plauitiff  nonsuited  in  first  action.  Court  wiU  not  stay  proceedings 
io  second  tiU  oosU  of  first  be  paid.  (BMmm  v.  iZoMiw,  H.  T.  1827»K.  B.,8D. 
fcft.42). 

X  Where  it  vras  sworn  that  the  causes  of  action,  and  the  witnesses  in  each  of 
wc  aetkma  by  different  platntiiEi,  were  different,  the  Court  diacfaaiged  a  rule  for 
staying  the  proceedings  in  five  until  one  was  tried,  the  others  to  alriide  the  evtot* 
{NiekoUi  V.  Lrfe9r9,  M.  T.  1834,  C.  P.,  3  D.  P.  C.  135). 

§  Where  the  trustees  of  a  lady,  who  had  authorised  die  defendant  to  receive 
hCT  rente,  coontennaaded  his  authority,  and  brought  an  action  to  recover  the 
BMmey  received  by  the  defendant  under  that  authority:— Held,  that  the  Court 
hvl  no  power  to  order  the  proceedings  in  tlie  action  to  be  stayed,  in  order  to  give 
tune  to  the  defendant  to  obtain  an  injunctien  to  restrain  tbe  action.  (FefMCer- 
U€fm  ▼.  Wtthamy  E.  T.  1840,  Ex.,  6  M.  &  W.  457).  After  judgment  in  an 
sdion  at  lavr  against  a  oontraetor  fbr  public  buildings,  the  Court  rdhsed  to  stay 
proceedings,  to  enable  him  to  file  a  bill  on  the  equity  side,  on  the  plea  of  havisf^ 
arisfafcen  hhi  course  of  defence,  sufficient  grounds  not  being  shewn;  semble,  if 
they  had,  the  Court  might  clearly  have  interfered  under  33  Hen.  8,  c.  39.  (Aesr 
▼.  Peto,  M.  T.  1826,  Ex.,  1  Y.  &  J.  169). 
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6.  In  Cases  of  Bankruptcy^, 
7.  In  Ejectment^,     See«  also,  tit.  Ejectment, 
(e)  Rule  for,  and  of  the  teriis^. 
(d)  Costs  on§. 

II.  RELATIVE  TO  SETTING  ASIDE  PROCEEDINGS||, 


Sbut  ^rocessttst. 


*  Where  a  defendant  baa  become  bankrupt  after  action  commeneed,  thia  Conrt 
will  not  stay  proceedings  on  the  ground  that  the  plaintiff  has  proTed  his  debt 
under  the  fiat,  bnt  application  should  be  made  to  the  Court  of  Review  or  the  Great 
Seal.  (Ranrfordr.  Barry,  M.  T.  1839,  Ex.,  7  D.  P.  C.  807). 

t  The  lessors  of  the  plaintiff  brought  three  ejectments  in  the  Court  of  Kmg's 
Bench  for  the  recovery  of  the  same  premises ;  that  Court  stayed  the  proceedings 
in  two  of  the  actions,  both  parties  assenting,  and  the  rule  was  drawn  up  accord- 
ingly. Another  ejectment  was  afterwards  brought  in  this  Court  upon  a  different 
draiise,  but  substantially  to  the  same  cause  of  action.  The  proceedings  wcr 
ordered  to  be  stayed.  {Carihew  ▼.  Brenion,  H.  T.  1830,  C.  P.,  6  Bing.  469). 

%  A  stay  of  proceedings  cannot  be  incorporated  in  a  rule  niat  for  coats  of  the 
day  for  not  proceeding  to  trial.  {Bager  t.  CutikiU,  M.  T.  1837,  Ex.,  6  D.  P.  C. 
125 ;  S.  C.  3  M.  &  W.  60).  Where  a  rule  is  obtained  sUying  the  defendant's 
proceedings,  the  defendant  is  entitled  to  the  whole  of  the  day  on  which  the  rale 
ia  disposed  of  for  taking  the  next  step,  although  the  regular  time  may  have  pre- 
Tioualy  expired.  {Vernon  t.  Hodgvu,  H.  T.  1836,  Ex.,  1  M.  &  W.  151 ; 
S.  C.  4  D.  P.  C.  665 ;  S.  C.  6  Tyrw.  &  G.  427).    A  defendant  is  not  entitled 


on  a  motion  for  costs  of  the  day  to  stay  the  plaintiff's  proceedings  until  such  costs 
are  paid.  {Qibb9  r.  GoUa,  M.  T.  1838,  B.  C,  7  D.  P.  C.  325).  Tie  Court  hss 
no  power  to  stay  the  proceedings  in  a  writ  of  right  until  the  costs  of  a  prior 
ejectment  are  paid.  {Cha^ld  ▼.  Sauter,  T.  T.  1825,  C.  P.,  3  Bing.  167). 

%  Where  a  defendant  took  out  a  summons  to  stay  proceedings  on  payment  of 
a  certain  sum,  witli  costs,  and  the  plaintiff  refused  to  accept  it,  but  afterwards, 
wltf  n  the  money  was  paid  in  under  a  rule  of  Court,  took  it  out  snd  discontinBed : 
— Held,  that  the  plaintiff  was  only  entitled  to  costs  up  to  the  time  of  the  first 
offer,  though  he  stated  aa  a  reason  for  not  proceeding  that  he  could  not  find  a 
material  witness.  {Haie  t.  Baker,  T.  T.  1833,  Ex.,  2  D.  P.  C.  125). 

II  Where  the  plaintiffs,  two  officers  of  a  banking  company  were  joined,  die 
Stat.  7  Geo.  4,  c.  46,  s.  9,  requiring  one  only  to  be  sued,  the  Court  allowed  the 
plaintiffs  to  set  aside  the  proceedings,  on  payment  of  costs,  eren  after  iaaae  de- 
U?ered.  (Hoimee  y.  Barney,  E.  T.  1838,  C.  P.,  4  Bing.  N.  S.  454).  AAdaTits 
in  support  of  a  rule  to  set  aaide  proceedings  must  shew  a  dear  case  for  idief, 
and  therefore,  where  it  was  moved  to  set  aside  a  judgment  on  the  groamd  thit 
the  accounts  between  the  parties  had  been  investigated,  and  found  to  ht  inoorrect, 
and  that  the  plaintiff  had  agreed  that  any  error  diould  be  rectified : — Hdd,  that 
they  were  insufficient  in  not  stating  the  error  was  in  the  amount.  (/Vewfy  ▼•  Ls- 
veU,  H.  T.  1836,  Ex.,  4  D.  P.  C.  671). 

^  If  an  attorney  shew  cause  on  his  own  behalf  against  a  rule  for  a  new  trisl  or 
a  stet  processus,  his  client  not  appearing,  the  costs  of  the  attorney  are  not  costs 
in  the  cause,  but  must  be  made  the  subject  of  a  special  application  to  the  Coart ; 
and  if  that  application  is  not  made  when  the  rule  is  dispiooed  of,  the  Couit  wiO 
not  afterwards  amend  the  rule  as  to  them.  (Souikee  v.  Terry,  E.  T.  1834,  B.  C, 
2  D.  P.  C.  522).  The  plaintiff  having  sued  under  a  contract  for  the  porciMMe  of 
hooka,  and  the  defendant  before  the  trial  of  the  action  having  become  a  baok. 
rapt,  the  plaintiff  proved  the  price  of  the  books  under  the  fiat,  but  the  defondsat 
having  obtained  his  certificate  was  held  to  be  still  entitled  to  proceed  to  trisl 
by  proviso.  (Whittaker  v.  Maeon,  H.  T.  1838,  C.  P.,  6  D.  P.  C.  429  ;  S.  C. 
4  Bing.  N.  S.  303). 
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L  RELATIVE  TO  WHAT  TRANSACTIONS  ARE  OR  ARE 
NOT  LEGAL,  p.  473. 

n.  RELATIVE  TO  REPLACING  STOCK,  p.  473. 
m.  RELATIVE  TO  FOREIGN  STOCK,  p.  473. 

IV.  RELATIVE  TO  THE  BROKER,  p.  473. 

V.  RELATIVE  TO  PLEADINGS  AND  EVIDENCE  CON- 

NECTED  WITH,  p.  474. 


L  RELATIVE  TO  WHAT  TRANSACTIONS  ARE  OR  ARE 

NOT  LEGAL. 

Mortimer  v.  M'Callan,  T.  T.  1840.  Ex.     7  M.  ^  JF.  20. 

In  assumpsit  for  stock  sold  and  transferred  by  plaintiff,  and  A  party  selling 

accepted  by  the  defendant,  plea,  stating  an  agreement  for  sale,  &c.,  *^^^  **•  "  J*?* 

and  that  at  the  time  of  making  such  agreement  the  plaintiff  was  not  ^["^i^in^the 

possessed  of,  or  entitled  to,  the  stock  in  his  own  right,  &c.  7  Geo.  2*. 

The  Court  held,  that  sach  contract  was  not  void  under  7  Geo.  2, 
c.  8,  8.  8. 


II.  RELATIVE  TO  REPLACING  STOCK  f. 
III.  RELATIVE  TO  FOREIGN  STOCK  J. 


IV.  RELATIVE  TO  THE  BROKER. 

Josephs  v.  Pebrer,  H.  T.  1825.  K.  B.     3  B.  ^'  C.  639;  S.  C. 

.   5  D.  f  22.  542. 

Several  persons  associated  themselves  together  for  the  purpose  A  broker  can- 
of  forming  a  company,  to  he  called  the  Equitable  Loan  Bank,  to  not  maintain  an 

*  Which  applies  only  to  fictitions  sales,  and  not  where  stock  is  actaally  trans- 
ferred. {Mortimer  y.  M'Callan,  H.  T.  1840,  Ex.,  6  M.  &  W.  58).  Time  bar- 
gains  for  stock  in  forei|pi  fands: — Held,  neither  void,  as  illegal  at  common  law, 
oor  within  7  Geo.  2,  c.  8.  {EUworth  ▼.  Cole,  M.  T.  1836,  Ex.,  2  M.  &  W.  31). 
So,  a  wager  on  the  price  of  foreign  stock  is  not  yoid  at  common  law,  or  within 
the  14  €(eo.  3,  c.  48,  which  ie  confined  to  wagering  polices  of  insurance.  {Morgan 
f.  Pedrer,  H.  T.  1837,  C.  P.,  3  Bing.  N.  S.  457;  S.  C.  4  Scott,  230). 

f  In  assessing  damages  on  a  bond  to  replace  stock,  the  fair  mle  is  to  take  the 
price  of  the  day  of  trial,  or  of  the  day  preriooa.  {Harriion  v.  HarrUoUf  1824, 
N.  P.,  1  C.  &  P.  412). 

t  Where,  to  a  declaration  for  work  and  labour,  plea,  that  it  was  done  in  car- 
rjing  into  effect  illegal  transactions  by  sales  in  foreign  stock: — Held  bad,  the 
7  Geo.  2,  c.  8,  not  applying  to  foreign  stocks.  {Welh  r.  Porter,  £.  T.  1836, 
C.  P.,  2  Bing.  N.  S.  722  ;  S.  P.  Oakley  ▼.  Rigbg,  Id.  73 ;  see,  also,  supra,  n.) 

VOL.  ▼.  II 
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action  forahares  lend  money,  on  the  deposit  of  goods,  at  a  much  less  rate  of  profit 
purchased  or  ti^n  ^he  pawnbrokers  took.  Before  an  act  of  Parliament  was 
muo^meflLl  obtained,  a  prospectus  was  circulated  setting  forth  the  names 
company*.         of  the  directors,  &c.,  and  transferable  shares  were  sent  into  the 

market. 

The  Court  held,  that  an  action  conld  not  be  nuuntained  for  money 
paid  bj  a  broker,  the  plaintiff,  for  the  use  of  another  peraon,  m 
buying  shares  for  him  at  his  request,  as  the  contract  was  altogether 
void,  being  in  furtherance  of  an  illegd  transaction* 


V.  KELATIVE  TO  PLEADINGS  f  AND  EVIDENCE  CON- 

NECTED  WITH. 

Mortimer  v.  M'Callan,  H.  T.  1840,  Ex.     6  M.  ^  W.  58. 

It  is  a  qaestion  '^^^  defendant  having  commissioned  one  T.,  a  stock-broker,  who 
for  the  jury  to  was  indebted  to  him  in  a  large  amount,  to  purchase  stock  to  the 
^ecWe,  whether  extent  of  5000/.,  T.  applied  to  the  plaintiff  to  sell.  The  phuntiff, 
for  thepriccof  ^^^  being  in  possession  of  that  amount,  obtained  a  loan  of  it  ftom 
8to«k  to  the  ^'9  ^^0  accordingly  transferred  stock,  standing  in  his  nam^  to  the 
broker  or  to  the  defendant,  being  aware  that  the  latter  was  the  purchaser.  It  is  t 
principal^.         rule  on  the  Stock  Exchange  that  a  member  of  that  establishment  ii 

not  bound,  in  purchasing  or  selling  stock,  to  make  payment  or  give 
credit  to  anyone  who  is  not  a  member;  but  the  oustom  amongst 
stock-brokers  is  generally  to  hold  the  broker  liable,  althou^  credit 
is  sometimes  given  to  the  principal,  if  the  broker's  credit  is  not 
deemed  sufficient. 

The  Court  held,  that,  on  this  state  of  facts,  the  jury  were  properly 
directed  by  the  Judge  to  consider  whether  the  pluntiff  sold  the 
stock,  trusting  to  T.  and  to  T.  only. 

*  To  enable  a  stock-broker  to  recover  for  work  and  laboar,  he  nmit  be  datj 
licensed.  {Cope  v.  Bowlands,  M.  T.  1836,  Ex.,  2  M.  &  W.  149).  K  paxty  cia* 
ploying  a  broker  on  the  Stock  Exchange  is  boand  by  their  mlea,  wh^her  sock 
employer  is  cognizant  of  them  or  not ;  and  the  broker  having  paid  differcooes  on 
shares  sold  through  his  employer's  mistake,  which  the  latter  waa  not  pos>f«H> 
of: — Held  to  be  entitled  to  recover  snch  payments,  as  also  his  oominuaon  on  t^ 
sale.  {Suiitm  v.  Taiham,  H.  T.  1839,  K.  B.,  2  P.  &  D.  308). 

t  Before  the  New  Rules,  the  Court  refused,  in  assumpsit,  to  allow  the  geDOil 
issue,  and  several  pleas  setting  out  distinct  transactions ;  the  Latter  as  impesckiag 
the  contract,  however  numerous,  might  be  given  in  evidence  under  the  gcocnl 
issue.  (Rouett  v.  King,  M.  T,  1827,  C  P.,  1  M.  &  P.  145). 


X  The  defendant's  counsel  offered  in  evidence  certain  documents  and 
relating  to  the  investment  of  the  stock  in  question,  and  shewing  the  atate  of  ths 
accounts  between  T.  and  the  defendant.  Other  evidence  had  been  given  of  tboe 
facta,  and  the  plaintiff,  in  his  reply,  admitted  that  thej  had  been  anfiocn^ 
proved.  The  defence  turned  on  a  point  collateral  to  this  question.  This  endenoe 
having  been  rejected: — Held,  that  its  rejection  formed  nogroond  for  a  new  trial* 
To  prove  the  acceptance  of  the  stock  by  the  defendant,  evidence  was  given  that 
T.  and  a  person  unknown  were  seen  on  the  day  of  the  transfer  going  in  the  direc- 
tion of  the  bank ;  that  some  person  in  company  with  T.  did  aooept  stock  os  tkc 
day  in  question ;  and  a  witness  was  then  called  to  prove  that  be  had  inipfrt'd 
the  bank  books,  and  that  the  signature  of  the  defendant  appeared  tbeieiB  as  ac- 
ceptor of  stock  on  that  day.  This  evidence  was  objected  to,  and  reoeived  by  ^ 
learned  Judge: — Held,  that  it  was  evidence  for  the  jury  of  the  defeadaat^a  baag 
the  acceptor  of  the  stock  in  question,  and  of  his  having  aooepted  it  froM  the 
plaintiiT.  {Mortimer  v.  M^Callan,  H.  T.  1840,  Ex.,  6  M.  ft  W.  68). 
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Sitoppatit  in  Zvmnitu, 

I.  RELATIVE  TO  IN  WHAT  CASES  IT  MAY  BE  EX- 
ERCISED,  p.  475. 

11.  RELATIVE    TO    THE    DETERMINATION    OF,    AND 
DIVESTMENT  OF  THE  RIGHT,  p.  476. 

m.  RELATIVE  TO  LIEN  IN  CASE  OF,  p.  476. 

IV.  RELATIVE  TO  PLEA  OF,  p.  477. 


I  RELATIVE  TO  IN  WHAT  CASES  IT  MAY  BE  EXBBp 

CISED. 

Jackson  v.  Nicbol»  E.  T.  1839.  C.  P.    5  Bing.  N.  S.  508. 

C,  AS  agent,  purchased  a  certain  quantity  of  lead,  without  any  The  mere  giv- 

particular  <k8tination,  from  the  plaintiff,  for  his  principal  at  London;  ^  ^  deliver 

but  the  lead  never  came  into  his  (C/s)  possession,  hut  remained  on  y^doe^Mcnt 

the  premises  of  the  plaintiff  until  the  party  for  whom  the  purchase  i^^  the  Utter ' 

was  made  directed,  in  general  terms  and  without  specifying  any  endoning  it, 

psrticular  time,  that  it  should  he  sent,  which  was  done  accordingly  ^^  not  prevent 

by  C,  who  received  a  delivery  note  for  the  purpose  from  the  plain-  ^^c^J^of  Jji^ 

tiff,  to  which  he  himself  added  an  order  to  have  the  lead  taken  on  Hght*. 
ship-board. 


*  The  right  may  be  exercised  any  time  before  goods  delivered  at  plue  of  final 
deitination.  {Qfoieg  v.  RaiUon,  E.  T.  1827,  K.  B.,  6  B.  &  C.  422 ;  S.  P.  Bar- 
tram  j,  Farebrother,  M.  T.  1826,  C.  P.,  4  Bing.  579).  A  delivery  to  a  wharfinger 
before  claimed  by  the  consignee  will  not  prevent  stoppage  in  transitu.  (TVcier 
V.  ffamphrey^  H.  T.  1825,  C.  P.,  4  Bing.  516  ;  S.  C.  1  M.  &  P.  378).  The 
motaal  shipping  of  goods,  not  specifically  in  return,  does  not  prevent  the  exercise 
of  the  right  on  the  vendee's  refusal  to  accept  bills.  ( Wood  v.  Jonett  £•  T.  1839, 
K.  B.,  7  O.  Se  R.  126).  So,  deUvery  at  a  wharf  at  the  request  of  consignee's 
clerk  does  not  destroy  the  right  to  stop.  {Edwardt  v.  Brewer,  E.  T.  1837,  Ex., 
2  M.  &  W.  375 ;  S.  P.  Townley  v.  Crump,  M.  T.  1835,  K.  B.,  5  N.  &  M.  606). 
Bat  storing  the  goods  to  be  weighed  at  a  wharfinger's  will  not  prevent  the  delivery 
being  complete.  (Swanwiek  v.  Sothem,  H.  T.  1839,  Q.  B.,  1  P.  &  D.  648; 
S.  C.  9  Ad.  &  E.  895). 

In  trover  for  wheat,  the  defendants  pleaded  that  the  wheat  was  sold  by  them 
to  the  plaintiffs,  under  an  agreement,  that  the  payment  of  the  price  should  be 
made  by  a  banker's  draft,  at  a  certain  date,  upon  receipt  by  the  plaintiffs  of  the 
invoice  and  bill  of  lading;  and  that  the  plaintiffs  failed,  on  receipt  of  the  invoice 
ind  bill  of  lading,  to  tender  or  remit  a  banker's  draft,  and  remitted  an  acceptance 
of  the  plaintiffs,  whereupon  the  defendants  detained  the  wheat  on  board  the  ves* 
sel,  resdinded  the  contract,  and  disposed  of  the  wheat  for  their  own  advantage : 
—Held,  that  trover  was  not  maintainable,  inasmuch  as  the  plaintiffs  could  not 
be  said  to  have  the  right  of  property  in  the  goods  and  the  right  of  possession, 
unless  they  transmitted,  upon  the  receipt  of  the  said  invoice  and  bill  of  lading,  a 
banker'a  draft,  according  to  the  agreement,  and  which  they  failed  to  do.  (tfiim»' 
kHrtt  V.  Bawker,  E.  T.  1839,  C.  P.,  5  Bing.  N.  S.  541). 

A.  aold  to  B.  a  butt  of  wine,  which  was  not  delivered.  B.  compounded  with 
hts  creditors,  and  the  amount  of  the  wine  was,  by  A.'s  consent,  included  in  the 
composition.  The  composition  money  was  secured  by  bills,  and  A.  had  a  claim 
against  B.  beyond  the  price  of  the  wine.  Before  the  whole  of  the  composition 
was  paid,  B.  demanded  the  wine  of  A.,  who  refused  to  deliver  it: — Held,  that  he 
was  bound  to  deliver  it,  as  he  had  undertaken  to  do  so ;  and  that  the  doetrine 
with  retpect  to  stoppage  in  transitu  did  not  apply  under  the  circnmstances. 
{Nickoia  Y.  Hart,  M.  T.  1831,  N.  P.,  5  C.  &  P.  179). 

I  I  2 


476 


STOPPAGE  IN  TRANSITU— JMen  in  Coie  of. 


The  Court  held,  that,  under  such  circumstances,  the  plaintiff  wai 
not  deprived  of  his  right  of  stoppage  in  transitu,  inasmuch  u  C, 
the  agent,  never  had  such  possession  of  the  article  as  would  amoont 
to  a  constructive  possession  on  the  part  of  his  principal. 


Although  the 
right  of  stop- 
page is  deter- 
mined, there 
may  still  he  an 
equitable  right 
to  do  it*. 


II.  RELATIVE  TO  THE  DETERMINATION  OP,  AND  DL 

VESTMENT  OF  THE  RIGHT. 

Westzynthius,  In  re,  M.  T.  1833.  K.  B.     2  N.  ^  M.  644. 

The  vendor's  legal  right  of  stopping  in  transitu  had  heen  deter- 
mined hy  the  indorsement  of  the  bill  of  lading,  but  such  transfer 
had  been  made  onlj  as  a  security  for  advances  made  by  the  in- 
dorsee. 

The  Court  held,  upon  a  reference  to  an  arbitrator,  that  the  vendor 
had  an  equitable  quasi  right  of  stoppage  in  transitu,  subject  to  the 
previous  right  of  the  indorsee  to  be  repaid  his  advances,  and  the 
attempt  to  exercise  such  right  created  an  equitable  title. 


A  party  can 
claimrno  lien 


III.  RELATIVE  TO  LIEN  IN  CASE  OF. 

NiCHOLLS  V.  Le  Feuvre,  T.  T.  1835.  C.  P.    2  Bing.  N.  S.  81.— 
S.  P.  MoRLEY  V.  Hay,  M.  T.  1828.  K.  B.    3  3f .  ^  R.  396. 

A  TRADER  of  6.,  who  was  in  the  habit  of  purchasing  goods  in  L, 
and  sending  them  to  the  defendant,  his  general  agent  at  S.,  there  to 
ISSefMm^hc  ^^  s^'PPed  for  G.,  purchased  certain  goods  of  the  plaintiff  in  L, 
transitu!  is  at  ^^ich  he  directed  to  the  defendant  at  S.,  to  be  conveyed  to  G. 
an  end.  by  the  next  packet.     The  goods  arrived  at  S.  by  the  iraggon, 

*  The  receipt  of  bills  of  exchange  does  not  affect  the  vendor's  right  to  itop- 
(Edwardt  v.  Brewer,  E.  T.  1837,  Ex.,  2  M.  &  W.  375).  And,  where  goodi 
were  consigned  to  the  vendee  at  S.,  and  whilst  at  the  defendant's  wharf,  the  vca- 
dee  hsTing  stated  his  insolveocy  to  the  vendor,  and  obtained  his  consent  to  re- 
scind the  contract,  the  defendant  consented  to  receive  the  amount  of  the  carriage 
from  the  latter,  and  nailed  his  card  to  the  article,  but  he  subsequently  relosed  lo 
deliver  it  until  his  whole  demand  against  the  vendee,  as  on  a  general  lien,  «tf 
paid:  — Held,  that  the  right  to  stop  in  transitu  continued  until  the  goods  had 
reached  the  ultimate  destination,  or  the  vendee  had  given  a  new  direction  tothea, 
and  that  a  general  lien  could  not  be  sustained  against  the  party  having  a  right  to 
stop  in  transitu.  (Morley  v.  Hay,  M.  T.  1828,  K.  B.,  3  M.  &  R.  396).  But 
part  delivery  by  a  carrier  to  the  consignee  is  primii  facie  such  a  virtual  delivery 
of  the  whole,  as  puts  an  end  to  the  consignor's  right  of  stoppage  in  tnnsiti. 
(BeUe  V.  Gibbine,  M.  T.  1834,  K.  B.,  4  N.  &  M.  64 ;  S.  C.  2  Ad.  &  E.  57}. 
So,  besides  removing  part  of  goods,  taking  samples  of  other  parts  while  in  ev- 
rier's  warehouse  puts  an  end  to  the  transitus.  {Fotier  v.  Frampiam,  M.  T.  1826, 
K.  B.,  6  B.  &  C.  107). 

If  trover  is  brought,  and  the  intended  defence  is,  that  the  defendant  was  tbe 
consignor  of  the  goods,  and  had  a  right  to  stop  them  in  transitn,  and  the  pbi>- 
tiff,  in  anticipation  of  this,  sets  up  that  he  bon&  fide  bought  the  goods  of  such  cod- 
signer  before  the  stoppage  in  transitu,  it  is  defeated.  {Brein  t.  Utirdeth  T.  T. 
1825,  N.  P.,  2  C.  &  I'.  52). 

It  is  sometimes  a  question  for  the  jury,  whether  a  vendee  takes  possessiOB  fer  las 
own  benefit  or  for  the  vendors.  {Jamee  t.  Griffin,  H.  T.  1836»  Ex.,  3  M.  * 
W.  20 ;  S.  C.  1  Tyrw.  &  G.  449).  And  it  is  a  question  for  the  jury,  wrhetlKr  tk 
xoods  arrived  at  their  place  of  final  destination.  {AUan  v.  Gripper,  U.  T.  1832, 
Ex.,  2  C.  &  J.  218 ;  S.  C.  2  Tyrw.  219). 
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and  were  shipped  by  tbe  defendant  in  his  own  name;  he  also  paid 
the  waggoner.  Before  the  vessel  sailed,  the  purchaser  became  in- 
solTcnt,  and  wrote  to  the  defendant  to  stop  the  goods  until  further 
orders.  This  was  done  bj  the  defendant's  clerk;  and,  at  the  same 
time,  another  person,  from  whom  the  insolvent  had  purchased  goods, 
arrived  at  S.,  and  desired  his  own  goods  to  be  stopped,  and  though 
nnauthorized  gave  similar  directions  respecting  those  of  the  plaintiff. 
The  goods  were  unshipped,  and  the  defendant  being  appUed  to  to  re- 
tarn  them  to  the  persons  from  whom  the  purchaser,  now  a  bankrupt, 
obtained  them,  he  refused,  aud  claimed  a  lien  for  his  general  ba- 
lance against  the  bankrupt.  In  trover  for  the  value  of  the  goods, 
the  jury  found  that  the  defendant  stopped  the  goods  for  the  benefit 
of  the  owners. 

The  Court  held,  under  the  circumstances,  that  the  transitns  was 
not  terminated,  and  that  the  defendant  was  not  entitled  to  maintain 
his  lien. 


IV.  RELATIVE  TO  PLEA  OF. 

Branckkb  9.  MoLYNEUX,  T.  T.  1840.  C.  P.    1  &eotty  N.  S.  553; 

S.  C.  1  Af.  $•  G.  710. 

In  trover  by  assignees  for  bales  of  cotton,  plea,  justifying  the  de-  The  Coart  will 
tainiog,  as  agents  of  the  consignors,  in  transitu,  the  consignee  being  look  to  the 
insolvent;  new  assignment,  that  the  action  was  brought  for  bales  '"^'^'q '"f  ^he 
"different  from  and  other  than  the  said  bales  of  cotton  in  the  intro-  piear^^not  de- 
dnctory  part  of  that  plea  mentioned,"  and  also  for  that  the  defend-  marred  to. 
ant  converted  &c.  the  said  last-mentioned  bales  of  cotton  "  on  other 
snd  different  occasions  and  times,  and  for  other  and  different  pur- 
poses, and  in  another  and  different  manner  than  in  the  said  plea 
mentioned;"  to  which  the  defendant  pleaded  "  not  guilty." 

The  Court  held,  that,  as  the  words  *'  last-mentioned  "  might  be 
taken  to  refer  to  the  bales  mentioned  in  the  introductory  part  of  the 
plea,  and  so  no  inconsistency,  the  Court  would  look  at  the  sub- 
stantial meaning  of  the  plea,  although  on  demurrer  it  might  have 
been  questioned  as  inconsistent. 


S&triitfng  out  (EDountS.     See  tit.  Declaration. 


Sbtrfftfng  out  ^Uas.    See  tit.  Pleaa. 


Sbubpirna.     See  tit.  WUness. 


478  SUNDAY. 


S^ttnlras.    See  29  Car.  2,  c.  7. 

See  tits.  Bills  and  Notes^  Contract — Frauds^  Statute  of. 


FsKNELL  V.  RiDDLEB,  E.  T.  1826.  K.  B.     5  B.i'  C.  406;  S.C. 

SD.^R.  205. 

Warranty  of  Thi8  was  an  action  upon  the  warranty  of  a  horse.    The  pUn- 

%^^r^  h!^  ^  **^*  ^^^  horse-dealers,  and  the  horse  was  bonght  and  the  warrsntj 
hone-deJer  8^^^"*  ^^  •  Sunday;  and  the  only  question  was,  whether,  under  the 
cannot  be  en-  29  Car.  2,  c.  7,  the  purchase  was  illegal,  and  the  plaintiffs  pre» 
forced*.  eluded  from  maintaining  the  action. 

Per  C«r.— That  statute  enacts,  "  That  no  tradesman,  artificer, 
worinnan,  labourer,  or  other  person  whatsoever,  shall  do  or  exercise 
any  worldly  labour,  business,  or  work  of  their  ordinary  cslhngs 
upon  the  Lord's-day,  or  any  part  thereof,  works  of  necessity  and 
charity  only  excepted."  That  the  purchase  of  a  horse  by  a  horse- 
dealer  is  an  exercise  of  the  business  of  his  ordinary  calling,  no  one 
can  doubt;  and  is  there  any  thing  in  the  spirit  or  frame  of  this  act 
which  will  take  such  a  purchase  out  of  its  operation  ?  The  spirit  of 
the  act  is  to  advance  the  interests  of  religion,  to  turn  a  man's 
thoughts  from  his  worldly  concerns,  and  to  direct  them  to  the  duties 
of  piety  and  religion;  and  the  act  cannot  be  construed  according  to 
its  spirit,  unless  it  is  so  construed  as  to  check  the  career  of  woidly 
traffic. 


§buperSC))rea0.     See  tits.  Bankrupt— Prisoner. 


Sbuppttsftfon  of  Ffce,  Sboctetg  for  tj^e  f. 


I.  RELATIVE  TO  THE  RIGHTS  OF,  p.  479- 
II.  RELATIVE  TO  THE  LIABILITY  OF,  p.  479. 

*  Nor  a  contract  made  on  a  Sanday  by  the  plaintiff's  broker.  iSmUk^* 
Sparrow,  M.  T.  1826,  C.  P.,  4  Bing.  84).  But  where,  in  an  action  by  an  in- 
donee  against  an  acceptor  of  a  bill  of  exchange,  it  appeared  that  the  biD  «*• 
drawn  on  a  Sunday : — Held,  that  the  bill  was  not  Toid  under  the  atat.  29  Car.  2, 
c.  7.  (BegbieT.  JLevt,  M.  T.  1830,  Ex.,  1  C.  &  J.  180).  And  where  a  contnct 
ii  made  on  a  Sunday  for  the  sale  of  a  duttd,  the  plaintiff  may  recover  on  a  iab> 
sequent  promise.  {WiUiamt  t.  Paui,  T.  T.  1830,  C.  P.,  6  Bm^.  653). 

t  On  an  indictment  for  a  misdemeanour,  at  the  instance  of  the  SocieCyfor  the 
Suppression  of  Vice,  the  Court  granted  a  rule  that  the  prosecutors  shcwld  far- 
nish  a  list  of  the  names  of  the  members  of  the  society  to  the  coroner  and  attorney 
of  the  Court  at  the  time  of  nominating  a  special  jury,  and  that  each  asight  be 
asked  when  called  at  the  trial  whether  he  was  a  subscriber,  and  if  so,  to  be  a 
good  cause  of  challenge.  (17ey.  y.  Mckolwn,  E.  T.  1840,  B.  C,  8  D,  P.  C.  422  • 
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in.  RELATIVE  TO  THE  DISCHARGE,  p.  480. 

IV.  RELATIVE  TO  AGREEMENT  TO  INDEMNIFY,  AND 
OF  CONTRIBUTION,  p.  481. 

V.  RELATIVE  TO  PLEADINGS,  p.  481. 

VI.  RELATIVE  TO  EVIDENCE,  p.  481. 

VII.  RELATIVE  TO  WITNESSES,  p.  482. 


I.  RELATIVE  TO  THE  RIGHTS  OF. 

Bardweu  9.  Lydall,  E.  T.  1831.  C.  P.     7  Bing.  489. 

A  GUABANTiE  was  for  "  the  payment  of  any  debt  which  A.  may  A  surety  is  en- 
oontract  to  any  amonnt  not  exceeding  400/.,"  and  A.  failed,  being  titled  to  the 
indebted  625/.,  in  respect  of  which  the  creditor  received  8*.  7d.  in  5-?*f  *?! 

Ai  J  ^      '  , .       l\  diTidend  paid 

thepound  from  bis  estate.  1,^ hj, pr^. 

The  Court  held,  that  the  surety  was  only  liable  for  the  remaining  dpal*. 
)J#.  5d,  in  the  pound  on  the  400/. 


II.  RELATIVE  TO  THE  LIABILITY  OF. 

Warre  p.  Calvert,  T.  T.  1837.  K.  B.     2  iV.  f  P.  126. 

In  an  action  against  a  surety,  on  a  contract  for  works,  to  be  paid  A  surety  is  not 
for  as  the  work  proceeded,  but  the  contractor  becoming  bankrupt,  responsible  be- 
and  haying  received  advances   beyond  what  he  was  entitled  to  ^°°*l?.®  "]J" 
nnder  the  contract,  and  for  which  extra  advances  security  had  been  indemnityt. 
taken — 

The  Conri  held,  that,  in  respect  of  the  latter,  the  surety  was  not 
liable  for  the  loss  sustained  bv  the  non-fulfilment  of  the  works,  not 
being  liable  beyond  the  sum  named  in  his  indemnity. 

*  A.  and  B.  were  snreties  for  C,  a  collector  of  taxes ,  who  became  a  de- 
faulter. The  obligees  sued  A.  and  recovered : — Held,  that,  in  an  action  for  con- 
tribntioB,  brought  by  A.  against  B.,  A.  could  only  recover  half  the  amonnt  of  the 
▼erdict  against  him,  and  that  he  could  not  recover  from  B.,  either  the  half  of  the 
tszed  oosta  of  the  obligees,  or  the  half  of  his  own  costs  of  defending  the  action 
broqgbi  bj  the  obligees.  Held,  also,  that  if  A.,  after  the  verdict  in  the  action 
against  him  on  the  bond,  obtain  a  sum  of  money  from  C,  be  must  take  that  in 
rednction  of  the  amonnt  of  the  verdict,  and  cannot  apply  it  either  to  pay  his  own 
eosta  or  the  taxed  cosU  of  the  obligees.  {Knight  v.  Hughet^  M.  T.  1828,  N.  P., 
1  M.  &  M.  247 ;  S.  C.  3  C.  &  P.  467). 

A  letter  from  a  surety  for  a  collector  to  the  obligees  of  his  bond,  stating  that 
he  wiU  not  be  liable  after  the  date  of  the  letter,  is  no  defence  to  an  action  on  the 
bond  for  a  deficit  subsequent  to  the  letter,  if  it  be  not  pleaded  specially.  If  it  be 
pleaded,  ffomxe.  {Hough  t.  Warr,  1824,  N.  P.,  1  C.  &  P.  151). 

t  There  is  a  dilTerence  among  the  judges,  whether  the  surety  can  be  called  on 
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A  surety  will 
be  discharged 
from  liability, 
if  he  can  ahetr 
that  fraud  has 
been  practised 
upon  him. 


III.  RELATI\TE  TO  THE  DISCHARGE*. 

Stone  v.  Compton,  M.  T.  1838,  C.  P.     5  Bing.  N.  S.  142. 

The  defendant  joined  in  a  note  as  surety  on  an  advance  to  a  third 
party,  with  a  mortgage  as  a  collateral  security,  in  which  it  was  re- 
cited, that  a  previous  debt  from  C.  had  been  paid,  but  which  wasia 
fact  agreed  to  be  retained  out  of  the  second  advance. 

The  Court  held  this  to  amount  to  such  a  fraud  in  law  as  to  invali- 
date the  defendant's  liability  as  surety  on  the  note. 


before  the  principal's  property  is  exhausted.    (Gwymne  v.  Bumell,  1840,  Dom. 
Proc.,  1  Scott,  N.  R.  711;  S.  C.  6  Bing.  N.  S.  453j. 

In  debt  upon  a  bond,  given  by  a  surety  for  the  aue  performance  of  his  duties 
by  a  collector  of  taxes— Held,  firstly,  that  such  bond,  being  given  to  the  Com- 
missioners, was  good,  although  conditioned  to  pay  tlie  monies  collected  to  the 
Reoeiver-General  and  to  the  Commusioners,  notwithstanding,  by  the  statute, 
the  latter  are  required  to  pay  over  such  monies  to  the  ReceiTer;  aecondlj,  thit 
payment  of  monies  collected  in  one  year  to  the  account  of  a  different  year,  in  order 
to  cover  deficiencies,  was  a  breach  of  the  condition  duly  to  pay  over  &c.;  thirdly, 
that  the  sale  of  the  lands  and  goods  of  the  defaulter  was  a  condition  precedent  to 
any  action  .against  the  surety,  (diss.,  Abinger,  L.  C.  B.,  and  Parke,  B.);  but 
that,  to  make  such  condition  available,  the  surety  is  bound  to  aver  and  prore 
notice  to  the  Commissioners,  or  that  they  had  knowledge  of  the  existence  of  sock 
lands,  &c.,  (diss.,  Denman,  L.  C.  J.,  and  WilUamM,  J.);  and,  lastly,  that,  npoa 
the  plea  of  general  performance  by  the  principal,  one  of  the  breachei  being  the 
failure  to  pay  on  the  days  and  times  appointed  by  the  act  (which  in  fact  did  not 
appoint  any,  bat  empowered  the  Receiver  to  do  so),  it  would  be  presumed  that 
the  Receiver  had  appointed  days  for  such  payment.  (Gwynne  ▼.  Bumtll,  1840, 
Dom.  Proc,  C.  P.,  1  Scott,  N.  R.  711). 

Where  creditors,  whose  debts  were  secured  by  certain  promissory  notes,  gave 
further  time  for  payment  of  the  debt  to  the  principal  debtor  by  deed,  withoat 
the  consent  of  the  surety,  but  afterwards,  and  before  the  notes  became  due,  ^ 
surety  consented  to  the  giving  of  time: — Held,  that  a  consent  so  given  by  the 
surety  revived  his  liability  upon  the  notes.  {Smith  v.  Winter,  M.  T.  1838,  Ex., 
4  M.  &  W.  455). 

The  provision  in  Magna  Charta,  c.  8,  that  sureties  shall  not  be  distrained  if 
the  principal  debtor  be  sufficient,  being  an  abridgement  of  the  common-law  right 
of  the  Crown,  does  not  extend  to  sureties  equally  bound  with  the  principal,  hat 
to  pledges  and  nuncupatorft  only,  who  are  but  conditional  debtors  only,  and 
who  by  express  words  are  not  responsible  unless  upon  default  of  their  principals. 
(Att.^Gen.  v.  Atkituon,  H.  T.  1827,  Ex.,  1  Y.  &  J.  207). 

Parties  being  sureties  for  a  bankrupt  in  execution  are  liable  under  the  6  Geo.  4* 
c.  16.  {Duncan  v.  Sutton,  H.  T.  1835,  C.  P.,  1  Bing.  N.  S.  431;  S.C.  1  Scott, 
338). 

*  A  guarantie  provided,  that  the  principal  might  extend  the  period  of  cftdit, 
and  hold  over  or  renew  bills,  and  compound  with  him  or  the  partly  liable,  as  the 
plaintiff  might  think  fit,  without  in  any  manner  discharging  the  surety  :~Held, 
that  a  discharge  and  release  under  a  composition  deed  of  the  debtor  did  not  dis- 
charge the  surety.  {Cowper  v.  fi'miM,M.T.  1838,  Ex.,  4  M.  &  W.  519).  So, 
where  the  plaintiff  took  a  joint  note,  with  the  knowledge  that  the  defendant,  one 
of  the  makers,  was  only  a  surety,  and  afterwards  accepted  a  composition  one 
from  the  other,  and  discharged  him  from  arrest: — Held,  that,  anless  soch  coni' 
position  were  taken  with  the  express  consent  of  the  defendant,  he  was  dii- 
charged.  {Hall  v.  Wtlcox,  1830,  N.  P.,  2  M.  &  M.  58).  But  ngning  certificate 
of  principal  does  not  discharge  surety.  {Browne  v.  Carr,  E.  T.  1831,  C.  P.*  7 
Bing;  508).  And  a  change  in  the  contract,  not  substantially  varyini^  the  terns, 
will  not  discharge  the  surety.  {Whitches  v.  Hall,  H.  T.  1826,  K.  B.,  5  B.  &  C. 
269  :  S.  C.  8  D.  &  R.  22).  Even  in  equity,  the  Court  will  not  retieve  a  surety 
by  bond  upon  the  ground  of  the  creditor  having  given  time  to  tiie  priadpal 
debtor,  unless  there  has  been  an  express  and  positive  contract  between  thea  for 
that  purpose.  {Heath  t.  Key,  E.  T.  1827,  Ex.,  1  Y.  &  J.  434). 
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IV.  KELATIVE  TO  AGREEMENT  TO  INDEMNIFY,  AND 
OF  CONTRIBUTION.    See,  ako,  ante,  p.  479,  n. 

Thomas  v.  Cook,  M.  T.  1828.  K.  B.     S  B.  ^  C.  728. 

The  plaintiff,  at  the  request  of  the  defendant,  became  a  co-surety  A  promue  to 
with  him  in  an  indemnity  bond  to  a  third  person,  the  defendant  iodemnifyaco- 
undertaking  to  save  the  plaintiff  harmless.  JJJJJ^  ti,6  Su- 

The  Court  held,  that  such  promise  to  indemnify  was  not  either  tateof  PraiicU*. 
within  the  words  or  policy  of  the  Statute  of  Frauds,  and  need  not  be 
in  writing ;  and  the  plaintiff  was  entitled  to  recover  from  the  de- 
fendant such  sum  as  he  had  been  compelled  to  pay  by  virtue  of  the 
bond. 


V.  RELATIVE  TO  PLEADINGS. 

Calvert  v.  Gordon,  H.  T.  1828.  K.  B.     7  B.^  C.  809 ;  S.  C. 

1  M.  ^  Ry.  497. 

In  debt  on  bond,  conditioned  for  A.  B.  duly  accounting  &c.,  Rejoinder,  that 

plea,  that  A.  B.  did  account ;  replication,  that  A.  B.  received  divers  A.  B.  did  ac- 

sums,  amounting  to  £ ,  for  which  he  did  not  account ;  rejoinder,  ^^^^*  •wrre- 

that  the  sums  mentioned  in  the  replication  were  sums  severally  thCTwcre^if- 

received  by  A.  B.  of  C,  D.,  F.,  and  G.,  and  that  he  did  account  for  ferent  monies, 

them ;  surrejoinder,  that  those  sums  were  other  and  different  from  conclading  to 

those  alleged  in  the  rejoinder  to  have  been  received  and  accounted  S*i?°^S[.'"^ 

for  by  A.  B  ,  concluding  to  the  country.  "*"  «*^^- 

Upon  demurrer,  the  Court  held  the  surrejoinder  good,  as  being  a 
denial  of  a  fact  alleged  in  the  rejoinder,  and  properly  concluding  to 
the  country. 


VI.  RELATIVE  TO  EVIDENCE. 

Wbitnash  0.  George,  M.  T.  1828.   K.  B.    8  £.  ^  C.  556. 

A  bond  was  conditioned,  that  a  banker*s  clerk  should  faithfully  That  which  is 

account  to  his  employers  for  all  sums  received  by  him  on  their  eYidenceagainst 

account,  and  should  faithfully  conduct  himself  in  that  employment,  the  principal  is 

The  Court  held,  that  a  book  containing  entries  made  by  him,  in  ^[i  ^Sre^?""* 

*  Where  three  sureties  became  bound  for  their  principal  in  distinct  sums,  and 
hj  separate  instmments,  which  were  found  to  be  distinct  obligations : — Held, 
that  there  was  no  right  of  contribution.  {Coope  v.  Twynam,  1  T.  &  Russ.  426). 

t  To  a  declaration  upon  a  bond  given  by  a  collector  of  assessed  taxes  and  his 
raeties,  the  defendant,  a  surety,  pleaded  pleas  shewing  that  the  Commissioners 
sod  Receiver- General  had  not  taken  the  steps  to  enforce  payment  from  the  coU 
lector,  as  directed  by  the  acts  relating  to  the  assessed  taxes:— Held,  on  general 
demurrer,  that  those  pleas  were  bad.  {WUJttY.  Heehy,  M.  T.  1832,  Ex.,  1  C.  & 
M.  249;  S.  C.  3  Tyrw.  91). 

t  A.  was  derk  to  B.  from  the  year  1829.  In  1832,  C.  gave  a  bond  for  the 
Ctithfnl  conduct  uf  A.  as  such  clerk.  After  that  B.  dismissed  A.,  and  after  his 
dismissal  A.  made  an  admission  of  various  sums  that  he  had  not  accounted  for  :~- 
Held,  that,  in  an  action  on  the  bond,  this  admission  was  not  evidence  against  C, 
as  A.  was  living  at  the  time  of  the  trial,  and  might  have  been  called  as  a  wit- 
ness. Held,  also,  that,  it  appearing  that  one  item  in  the  admission  was  of  a  sum 
received  by  A.  before  the  date  of  the  bond,  C.  would  not  be  liable  to  the  amount 
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the  course  of  that  employment,  of  sums  received  by  him  from 
the  customers,  was  admissible  in  cTidence  to  shew  the  net  of  thoie 
sums  haying  been  so  receiyed,  although  some  of  the  persons  who 
made  the  payments  to  the  clerk  were  living.  Whatever  is  evidence 
against  the  principal  is  admissible  against  the  suretj. 


VII.  RELATIVE  TO  WITNESSES*, 


Sburgeonf.     See  also  tit.  Apothecary. 


Walls  r.  Atcheson,  E.  T.  1826.  C.  P.     3  Bin^.  462. 

If  a  tenant  quits      In  assumpsit,  it  appeared  that  the  defendant,  on  the  14th  Septem- 
before  bis  term   j,^j^  hired  apartments  of  the  plaintiff,  at  a  yearly  rent  of  65  gmneis, 

of  the  admission,  although  it  had  been  shewn  to  him,  and  he  had  said  that  B. 
must  get  what  he  could  of  A.,  and  he  (C.)  would  pay  the  rest.  {Smiik  ▼.  WkU- 
Onffham,  T.  T.  1833,  N.  P.,  6  C.  &  P.  78).  If,  in  an  action  on  a  bond  agiiiist 
a  surety,  non-payment  by  the  principal,  after  a  notice  in  writing  required  by  tbe 
condition,  be  averred  in  the  declaration,  and  the  defendant  aaffer  judgment  by 
default,  it  is  not  necessary  to  give  evidence  of  the  notice,  because  the  all^gatioDi 
of  the  declaration  are  not  put  in  issue.  If  the  breach  be  assigned  under  the  statats 
on  the  record  after  judgment,  semble,  that  it  will  be  otherwise.  (Borwiic  v. 
JZmm//,  E.  T.  1829,  N.  P.,  3  C.  &  P.  608). 

*  In  an  action  against  tbe  surety  of  a  tax  collector: — Held,  that  one  who  bad 
paid  taxes  to  the  collector  was  not  a  competent  witness  to  proTe  audi  payment, 
on  the  ground  that  he  would  be  liable  to  contribute  to  a  re- assessment  in  case  of 
there  being  an  ultimate  deficiency.  {MiddMon  y.  Milton,  H.  T.  1829,  K.  B.,  10 
B.  &  C.  317). 

t  Where  part  of  the  demand  was  for  medicines  furnished,  as  well  as  fbr  st- 
tendance  in  a  surgical  case  :~-Held,  that  he  might  recover;  sod  senUe,  if  part 
had  been  for  dispensing  as  an  apothecary,  he  might  have  relinquished  that  part  of 
his  demand  and  recovered  the  residue.  {Simpwn  t.  Roi/e,  H.  T.  1834,  Ex^i 
4  Tyrw.  325). 

A  surgeon  is  responsible  for  an  injury  done  to  a  patient  thnmgli  tbe  want  of 
proper  skill  in  his  apprentice;  but  in  an  action  against  him,  the  plaintiff  must 
shew  that  the  injury  was  produced  by  such  want  of  skill,  and  it  is  not  to  be 
inferred.  And  if  a  person  goes  into  a  surgeon's  shop,  and  asks  to  be  bM, 
saying  he  has  found  relief  from  it  before,  and  does  not  consult  the  person  tberr 
as  to  the  propriety  of  performing  the  operation,  if  there  are  no  external  inges- 
tions of  its  being  improper,  such  person  is  justified  in  perfonning  it,  and  the 
surgeon  will  not  be  answerable  for  its  not  producing  a  beneficisd  reralt.  {Bmd» 
V.  Hooper,  H.  T.  1835,  N.  P.,  7  C.  &  P.  81). 

X  The  acceptance  of  a  new  tenant  amounts  to  a  surrender  in  law,  {MH9t  r. 
Bird,  T.  T.  1834,  Ex.,  1  C,  M.  &  R.  31 ;  S.  C.  4  Tyrw.  612),  so,  under  s 
parol  holding,  if  in  the  middle  of  a  quarter  the  tenant  says  **  I  shall  quit,*'  and 
the  landlord  assents  and  accepts  tbe  keys,  that  is  a  rescission  of  the  contrsct 
{OHmmofi  ▼.  Legge,  T.  T.  1828,  K.  B.,  8  B.  &  C.  324),  So,  where  two  te- 
nants, under  different  landlords,  agreed  by  parol  to  exchange  lands,  and  to  fKf 
each  other's  rents,  and  which  was  assented  to  by  the  steward  of  both  landBsids  :^ 
Held,  that  the  effect  was  a  substitution  and  a  surrender  by  operatioii  oClaVt  >b^* 
creating  a  new  demise.  {Beei  v.  WiUiem*,  H.  T.  1836,  £x.»  1  Tjrm.  ft  Gr.  S3). 
And  where  the  lessors  of  the  plaintiff,  for  the  purpose  of  estnblfi^iaf  tMr  ltf>r 
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and,  after  paying  a  quarter's  rent,  quitted  them;  after  renaining  endi,  ind  tli« 
some  time  Tacant,  for  which  rent  was  afterwards  paid,  the  plaintiff  re-  5*?**'**'^'?^?' 
let  them  at  a  guinea  a  week,  and  continued  to  do  so  until  July,  when,  \^  surmder. 
failing  to  procure  other  lodgers,  she  demanded  the  amount  necessary 
to  make  up  the  year's  rent. 

The  Court  held,  that,  having  precluded  the  defendant  from  occupy* 
ing  by  letting  to  another,  she  must  be  taken  to  have  rescinded  the 
agreement,  and  have  dispensed  with  the  necessity  of  a  surrender, 
and  that  she  ought  to  have  given  notice  to  defendant,  if  her  inten« 
tion  bad  been  solely  to  let  on  his  account. 


Doe  d.  Hornby  r.  Glenn,  £.  T.  1834.  Q.  B.     1  Jd.  ^  K  49. 

In  ejectment,  it  appeared  that  a  party,  acting  as  executor  de  A.  aarrender 
son  tort  of  a  lessee  dying  in  bad  circumstances,  the  landlord  having  ™'"^  ^  "•^ 

rdied  on  the  foUowing  document,  signed  hj  three  out  of  foar  of  the  repreaenta- 
tires  of  a  tenant  flrom  year  to  year : — *'  We  hereby  renounce  and  disclaim,  and 
also  surrender  and  yield  up  to  the  lessor,  aU  right,  title,  interest,  use,  trust,  term 
and  terms  of  years  whatsoever,  unto  the  churchwardens  and  orerseers  for  the 

time  being,  and  possession  of  and  in  all  that  messuage  &c.,  in  the  parish  of , 

fonnerly  in  the  possession  of,"  &c.: — Held,  that  the  instrument  was  a  surrender, 
not  a  disclaimer;  and,  consequently,  that,  to  make  it  admissible  in  eridenoe,  it 
Bboold  be  stamped  with  a  deed  stamp.  (Doe  d.  Wyatt  t.  Stapff,  M.  T.  1839,  C.  P., 
7  Scott,  690 ;  S.  C.  5  Bing.  N.  S.  564).     But  where  the  tenant,  who  had  paid  rent 
both  to  the  trustee  and  cestui  que  trust,  on  the  last  day  of  the  term  delivered  up  the 
^tj  to  the  former,  who,  in  fact,  had  not  the  legal  estate  : — Held,  that  the  act, 
being  equirocal,  could  not  be  deemed  either  a  surrender  or  forfeiture.  (Auckland 
r,  Lutley,  H.T.  1839,  Q.  B.,  1  P.  &  D.  636 ;  S.  C.  9  Ad.  &  E.  879).  And  where 
a  yearly  tenant,  holding  from  Christmas,  gave  a  half-year's  notice  in  writing  to 
determine  hb  tenancy  at  Midsummer : — Held,  in  an  action  of  ejectment  brought 
npon  this  notice,  that  the  tenancy  was  not  thereby  determined,  as  it  was  not  a  suffi« 
cient  notice  to  quit,  and  that,  being  in  futuro,  it  would  not  operate  as  a  surrender 
by  a  notice  in  writing  within  the  Statute  of  Frauds.    {Doe  d.  Murrell  ▼.  Milliardf 
H.  T.  1838,  Ex.,  3  M.  &W.  328).  However,  if  a  tenant  from  year  to  year  give  a 
notice  to  quit,  not  expiring  with  the  year,  the  landlord,  if  the  notice  be  in  writing, 
asdsuined  by  the  tenant,  may,  if  he  pleases,  treat  this  irregular  notice  as  a  surren- 
der of  the  tenancy.  (Aldenburgky,  People,  H.  T.  1834,  N.  P.,  6  C.  &  P.  212). 
Where  a  trust  term  was  created  by  devise  for  payment  of  annuities  and  other  pur- 
poses, and  the  remainderman  eighteen  years  after  the  death  leased  the  premises  to 
the  plaintiff,  who  received  the  rents  thereof :— Held,  that  the  jury,  in  an  action 
by  the  plaintiff  for  an  injury  to  his  reversionary  interest,  could  not  presume  a 
surrender  of  the  trust  term.  {Day  v.  Williami,  £.  T.  1832,  Ex.,  2  C.  &  J.  460). 
So,  the  circumstance  of  an  outstanding  term  not  being  noticed  in  the  marriage 
settlement  of  the  person  entitled  to  the  inheritance,  does  not  warrant  a  pre- 
sumption that  ^he  term  has  been  surrendered.    {Doe  d.  Blaeknell  t.  Plowman, 
B.  T.  1831,  K.  B.,  2  B.  &  Ad.  573;  see  2  Meriv.  342;  3  B.  &  C.  616;  2  B. 
&  Ad.  710-782).     Presumption  of  surrender  of  a  term  can  only  be  made  where 
s  title  has  been  shewn  by  the  party  who  calls  for  the  presumption,  good  in  tub- 
stance,  bat  wanting  in  some  collateral  matter  necessary  to  complete  it  in  point  of 
form,  and  the  possession  has  been  consistent  with  the  existence  of  the  fact  re* 
quired  to  be  presumed.  {Doe  d.  Hammond  v.  Cooke,  H.  T.  1830,  C.  P.,  5  Bing. 
174;  B.C.  3  M.  &P.  411). 

A  term  of  500  years,  created  in  1712,  was,  upon  a  sale  of  the  estate  in  1785, 
assigned  to  attend  the  inheritance.  Upon  a  subsequent  sale  in  1795,  there  was  a 
general  declaration  in  the  conveyance,  that  all  persons  having  outstanding  terms 
should  hold  them  in  trust  to  attend  the  inheritance,  but  no  particular  term  was 
specified: — Held,  that,  in  support  of  the  grant  of  the  stewardship,  made  in  1821, 
it  was  properly  left  to  the  jury  to  say  whether  they  thought  the  term  had  been 
snrrenoered,  and  that  they  were  justified  in  finding  that  it  had.  {fiartlett  t« 
Downea,  H.  T.  1825,  K.  B.,  3  B.  &  C.  616 ;  S.  C.  5  D.  &  R.  526;  S.  C.  1  C. 
&  P.  522). 

A  lease  being  in  possession  of  the  lessor  is  not  evidence  of  a  surrender,  nor 
any  gnmnd  for  presuming  that  there  waa  a  lease  in  existence*  {Doe  d.  Courtail 
▼.  TAOMM,  H.  T.  1829p  K.  B.,  9  B.  &  C.  288;  S.  C.  4  M.  &  R.  146). 
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by  a  pirtybav.  a  right  of  re-entry  for  rent  in  arrear  twenty-eight  days,  which  hip- 

Mkc  it*.      *^  P®°^*^'  *^^®^  ^^^^  *^®  landlord  to  give  up  possession,  if  the  claim 

to  rent  were  abandoned,  and  he  afterwards  administered. 

The  Court  held,  that  he  was  not  concluded  by  such  agreement, 
nor  could  the  landlord  acquire  a  right  of  possession  upon  an  arrange- 
ment with  a  party  who  at  the  time  had  no  right  to  make  it,  be  not 
having  entered  as  for  the  forfeiture,  nor  obtained  a  formal  sur- 
render. 

SbuttitBort. 


'QI^^X*     See  also  tit.  Extent. 


tenant  in  (iTommon  §.    See  also  tits.  Distreu--  Will. 


*  A.  and  6.  were  parties  to  a  lease  as  partners.  B.  withdrew.  The  lessor  agreed 
to  accept  C,  but  no  new  lease  was  executed : — Held,  not  a  surrender  as  to  B. 
(Graham  v.  Whichelo,  M.  T.  1832,  Ex.,  1  C.  &  M.  188;  S.  C.  3  Tyrw.  201). 

t  The  guardians  of  a  union  employed  an  architect  to  furnish  them  with  plun, 
specifications,  ficc,  of  a  workhouse,  which  they  intended  to  build.  He  submitted 
certain  advertisements  and  instructions  for  such  builders  as  mi^ht  wi«h  to  be 
employed  to  their  legal  adviser's  clerk ;  and,  without  their  express  directions,  be 
employed  a  surveyor,  for  the  purpose  of  taking  out  the  quantities  accordnig  to 
his  plans.  Finally,  the  guardians,  disapproving  of  the  architect,  rejected  bis 
plans,  refused  to  accept  any  tender  for  the  performance  of  the  work  according  to 
those  plans,  and  acted  upon  plans  submitted  by  another  person.  In  an  sctioo 
brought  against  them  by  the  surveyor,  for  refusing  to  pay  him  for  taking  out  tbe 
quantities,  the  jury  having  found  that  the  architect,  in  employing  the  plaintiff  for 
such  purpose,  acted  within  the  scope  of  his  authority,  as  their  recognized  ageot 
in  such  respect,  and  only  did  that  which  was  sanctioned  by  the  usage  and  ooorie 
of  his  business,  tbe  Court  refused  to  disturb  the  yerdict : — Held,  also,  that  de- 
fendants could  derive  no  advantage  from  a  condition  of  the  advertiaement  that  the 
surveyor  was  to  be  paid  for  taking  out  the  quantities  by  the  successful  competi- 
tor, inasmuch  as  the  fact  of  there  being  no  successful  competitor  was  oocasioDed 
by  their  own  conduct  in  rejecting  the  architect's  plans  and  suspending  the  opera- 
tions under  them.  {Moon  v.  Witney  GuardianifT.  T.  1837,  C.  P.,  3  Bing.  N.S. 
814;. 

t  The  Crown  cannot  proceed  by  personal  information  in  the  Exchequer  to 
recoTer  taxes  from  defaulters,  returned  as  such  under  tbe  proTirionaof  the  &  && 
Will.  4,  c.  20,  8.  13.  (Attorney'  General  v.  Sewell,  H.  T.  1837,  N.  P.,  8  C.  & 
P.  376). 

An  information  in  the  nature  of  the  popular  action  of  debt  cannot  be  Baia* 
tained  for  the  recovery  of  arrears  of  assessed  taxes,  (the  5  &  6  Will.  4,  c.  20, 
8.  13,  having  made  sudi  debt  recoverable  as  a  debt  upon  record),  but  the  proper 
mode  of  proceeding  is  by  sd.  fa.,  extent,  or  by  filing  an  infonnatioii  npDutiie 
record  itself.  {Attomey-Generaly.  Sewell,  T.T.  1838,  Ex.,  4  M.  &  W.  77; 
S.  C.  6  D.  P.  C.  673). 

In  order  to  authorize  a  levy  under  43  Geo.  3,  c.  99,  s.  33,  for  anears  oC 
assessed  taxes,  it  is  not  necessary  that  those  arrears  should  have  bcm  demsmted 
by  the  collector  in  person  from  the  householder  in  person,  or  that  tiaere  sbonU 
have  been  a  direct  refusal  of  payment  to  the  collector  in  person,  but  it  is  aaffidfiit 
if  a  demand  have  in  fact  been  made  by  the  collector,  or  a  person  authorized  by 
him,  and  the  householder  has  refused  payment,  whether  on  tbe  ground  of  in- 
ability or  for  any  other  cause.  Nor  is  it  necessary  that  the  collector  ahoold  ia 
the  demand  have  specified  the  exact  sum.  (Rejr  ▼.  Ford,  H.  T.  1833,  K.  B-, 
4N.  &M.  451). 

§  A  surviving  tenant  in  common  may  sue  for  the  whole  rent  due  at  the  tia»e 
of  the  death.  {Wallace  t.  McLaren,  H.  T.  1828,  K.  B.,  1  M.  &  R.  516).    To* 
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f^enant  in  J^tt. 

See  also  tit.  Will, 


Doe  d.  Knott  v.  LAyrroN,  E.  T.  1838.  C.  P.    4  Bing.  N.  8. 455. 

The  testator  devised  as  follows: — "  I  give  and  bequeath  to  my  That  which  ii 
sons,  Joshna  and  James,  my  estates  that  I  now  occupy,  together  «ccpted  car- 
with  the  factory,  and  all  the  edifices  and  appurtenants  thereon,  JJJJn^L'J?' 
except  the  house  I  now  occupy,  and  five  yards  for  a  passage,  being  atate  u  that 
together  eighteen  yards  in  front  and  about  twenty  yards  back,  with  from  which  it 
the  cottages  thereon,  occupied  by  C.  and  C,  and  all  other  conve-  ^•^  excepted*, 
nieaces  thereon,  which  I  give  to  my  daughters,  Martha  and  Alice, 
jointly,  share  and  share  alike. 

The  Court  held,  that,  as  the  first  devise  of  "  my  estates"  &c.  to 
the  sons,  James  and  Joshua,  would,  standing  per  se,  carry  a  fee, 
so  the  devise  of  the  excepted  part  carried  an  estate  of  a  like  quality 
to  the  daughters. 


ZttiSMtti,  Sfoint 

See  also  tit.  Will. 


MoRBis  V.  Barrett,  T.  T.  1829.  Ex.    3  T,  ^  J.  384. 

A  FATHER  devised  real  and  personal  estate  to  his  two  sons  in  Wherepropertj 
terms  giving  a  joint  estate,  and  appointed  them  joint  executors;   ^■f  ^p^  ^  *^® 
they  continued  in  possession  and  carried  on  the  farm  jointly,  and  ^nts°and* 
shared  the  profits  in  common,  without  any  actual  severance  or  divi-  they  purchased 
sion,  and  purchased  other  lands  with  the  surplus  in  the  name  of  property  with 

one.  ^^  proceeda : 

The  Court  held,  upon  his  death,  that,  as  to  the  property  derived  ^  to* the  pro- 
firom  the  father,  they  remained  joint  tenants,  but  as  to  all  the  after-  perty  subM- 
ptorchased  estates  they  were  tenants  in  common.  quently  par- 

chased,  they 
=========  were  tenants  in 

commonf. 

tJPenant  in  ®atlt    See  also  tit.  Will. 


lunts  in  common  cannot  maintain  a  joint  action  to  recover  double  valne  under 
4  Geo.  4,  c.  23,  if  a  joint  demise,  which  is  a  fact  for  the  jury,  be  not  proved. 
{WUkhuon  ▼.  Hall,  E.  T.  1835,  C.  P.,  1  Bing.  N.  S.  713). 

*  Where,  in  ejectment,  the  lessor  of  the  plaintiff  commenced  his  title  by  shew- 

iog  a  conveyance  in  fee  from  S.  in  1807i  evidence,  that  S.  was  in  possession  of 

the  property  in  the  years  1806  and  1807,  is  evidence  of  his  seisin  in  fee,  unless 

there  be  something  to  shew  that  he  had  a  less  estate.  (Doe  d.  Graham  ▼.  Pen- 

fold,  1838,  N.  P.,  8  C.  &  P.  536). 

t  To  debt  for  rent  by  a  joint  tenant  as  survivor  the  defendant  may  plead  they 
were  tenants  in  common.  (Burnt  v.  Cambridge,  1836,  N.  P.,  1  M.  &  Rob.  539). 

X  Settlement  to  the  use  of  J.  6.  for  life,  remainder  to  the  use  of  the  first  son 
of  the  body  of  J.  G.  by  A.  S.,  his  intended  wife ;  and  for  default  of  such  issue  to 
the  use  of  the  second,  third,  and  other  sons  of  the  body  of  J.  6.  by  A.  S.,  seve- 
rally and  successively  as  they  shaU  be  in  seniority  of  age,  and  of  the  several  heirs 
male  of  their  several  bodies ;  and  for  default  of  such  issue,  then,  in  case  A.  S. 
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^mant  at  SEQKIL 

See»  also,  tit.  Landlord  and  Tenant, 


Doe  d.  Blair  v.  Street,  M.  T.  1834.  K.  B.    4  N.  ^  M.  42. 

A  demand  on  A  party,  upon  a  contract  of  purchase,  had  been  let  into  poases- 

tha  wife  of  the  sion,  and  bad  let  to  B.,  who  had  underlet  a  part  to  C^  as  tenant 

tenant  on  the  .^     *u  '^  ^ 

premiaeaisiuf-  •^ ''^"** 
iideat.      .  The  Court  held,  that  a  demand  of  possession  upon  the  wife  of  C. 

upon  the  premises,  was  sutficient  to  determine  the  tenancy  at  will, 
and  to  entitle  the  lessor  of  plaintiff  to  recover  the  premises  in  the 
possession  of  C;  but  that  a  demand  on  the  wife  of  B.  of  the  pre- 
mises was  not  sufficient,  the  verdict  having  been  obtained  against  B. 
and  C,  who  defended  for  different  parts;  the  Court  refused  to 
amend  the  postea  by  confining  the  verdict  to  the  particular 
premises  for  which  C.  defended;  B.,  having  also  defended  as  landlord 
of  C.'s  premises,  could  only  rely  on  title,  and  could  not  take  advan- 
tage of  any  defect  in  the  demand  of  possession. 


ZtVLtltV. 


I.  RELATIVE  TO  IN  WHAT  CASES  IT  MAY  BE  MADft 

p.  487. 

II.  BELATIVE  TO  BY  WHOM  MADE,  p.  487. 

HI.  RELATIVE  TO  TO  WHOM  MADE,  p.  487. 

IV.  RELATIVE  TO  HOW  MADE,  AND  WHAT  AMOUNTS 
TO,  AND  AT  WHAT  TIME,  p.  487- 

V.  RELATIVE  TO  THE  EFFECT  OF,  AND  EFFECT  OF 
ACCEPTING,  p.  488. 

VI.  RELATIVE  TO  THE  PLEA,   AND  BRINGING  THE 
MONEY  INTO  COURT,  p.  489. 

VII.  RELATIVE  TO  THE  REPLICATION,  p.  489. 

VIII.  RELATIVE  TO  THE  EVIDENCE,  p.  489. 

IX.  RELATRE  TO  THE  COSTS,  p.  489. 

■honld  be  enceinte  by  J.  G.,  to  the  use  of  J.  P.,  till  A.  S.  ihoiiM  be  defirend,  m 
tmst  for  after-born  child  or  children;  and  in  case  such  should  be  a  mm  or  som. 
to  the  use  of  such  after-born  son  and  sons,  severally  and  soocesnTely  as  thrf 
should  be  in  priority  of  birth,  and  the  heirs  male  of  the  body  aiwl  bodies  of  s«^ 
after-bom  son  and  sons : — Held,  that  the  first  son  of  J.  G.  by  A,.  S.,  boradaraf 
his  life,  took  an  esUte  tail.  {GtUiep  t.  Bmnin^itm,  M.  T.  1824,  C.  P.,  2  Biif. 
387). 
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I.  RELATIVE  TO  IN  WHAT  CASES  IT  MAY  BE  MADE*. 

II.  RELATIVE  TO  BY  WHOM  MADEf. 

III.  RELATIVE  TO  TO  WHOM  MADEJ. 


IV.  RELATIVE  TO  HOW  MADE,  WHAT  AMOUNTS  TO, 

AND  AT  WHAT  TIME. 

Finch  v.  BrooKi  M.  T.  1834.  C.  P.     1  Bin^.  N.  8.  253 ;  S.  C. 

1  Scott,  70. 

Upon  an  issue  of  tender,  the  jurj  specially  found,  that  the  de-  The  monej 
fcndant's  attorney  put  his  hand  into  his  pocket  and  said,  *'  1  am  should  be  pro- 
come  to  pay  you  the  which  the  defendant  owes  you,"  but  did   ^/^*^^»  ^«f« 

not  produce  the  money ;  to  which  the  plaintiflF  said,  "  I  can't  Uke  be  clisToSSr'' 
it;  the  matter  is  now  in  my  attorney's  hands."  with§. 

The  Court  held  this  not  to  warrant  a  judgment  for  the  defend- 
ant, although  upon  the  matter  the  jury  might  have  found  a  dis- 
pensation. 

*  To  tn  action  by  indorsee  against  acceptor  of  a  bill  of  exchange,  the  defSend- 
tnt  pleaded,  that,  uter  the  bill  became  dae,  he  tendered  plaintiff  the  amount  of 
the  bill  with  interest : — Held  bad  upon  demurrer.  {Poole  v.  Crompion,  H.  T. 
1837,  Ex.,  5  D.  P.  C.  468). 

t  Although  oiadeby  a  stranger,  it  mast  be  taken  to  be  made  on  behalf  of  the 
perMn  who  owed  the  money.  (CAeminant  ▼.  ThofiUon,  T.  T.  1825,  N.  P.,  2  C. 
&  P.  50). 

}  If  aa  attorney  send  a  letter  to  demand  payment,  and  the  debtor  make  a 
tender  to  him,  that  is  a  good  tender,  unless  the  attorney  disclaims  his  authority 
at  the  time :  and  if  the  attorney  be  absent  he  is  bound  by  the  acts  of  those  whom  he 
■Uows  to  represent  him  at  his  office ;  therefore,  after  such  a  letter  being  sent,  a 
tender  to  the  clerk  of  the  attorney  at  his  office  (the  attorney  being  absent)  is 
good.  {WUmot  ▼.  Smiih,  M.  T.  1828,  N.  P.,  1  M.  &  M.  238;  8.  C.  3  C.  &  P. 
453).  Bat  a  tender  made  to  the  managing  clerk  of  the  plaintiff's  attorney,  who 
at  the  time  disclaims  anUiority  from  his  master  to  receive  the  debt,  is  insufficient. 
{Bingham  r.  Allport,  H.  T.  1833,  K.  B.,  1  N.  &  M.  398).  So,  a  tender  made 
to  a  mere  ooUeotor  to  a  bankrupt's  estate  is  insufficient,  he  having  no  authority  to 
take  a  IcM  som.  {Biaw  v.  RuaseU,  1824,  N.  P.,  1  C.  &  P.  365). 

f  Where  the  party  held  the  notes  and  money  twisted  in  his  hand,  and  stated 
what  it  consisted  of,  though  not  opened,  it  was  deemed  sufficient.  {Alexander  t. 
BrowHj  1824,  N.  P.,  1  C.  &  P.  288;  S.  P.  Leatherdale  v.  Sweepeione,  T.  T. 
1828,  N.  P.,  3  C.  &  P.  342).     So,  if,  at  an  interview  between  plaintiff  and  de- 
fendant, where  defendant  was  willing  to  pay  ;^10,  a  third  person  present  offer  to 
go  up-stairs  and  fetch  that  sum,  but  is  prevented  by  the  plaintiff's  saying  he 
cannot  take  it,  such  offer  is  a  good  tender;  and  although  the  defendant  did  not 
at  the  time  take  notice  of  what  was  done,  yet  his  pleading  it  afterwards  is  a 
sufficient  ratification  of  the  act.  {Harding  v.  Davies,  T.  T.  1825,  N.  P.,  2  C.  & 
P.  77).     So,  "  I  am  instructed  by  the  defendant  to  say  that  Jtlf»  is  more  than  is 
due,  but  that  you  may  have  it,''  is  a  good  tender,  the  money  being  produced. 
{Thorpe  v.  Burgeett  T.  T.  1840,  B.  C,  8  D.  P.  C.  603).  A  tender,  to  be  good, 
must  not  be  clogged  by  any  conditions.     The  attorney  of  A.  put  down  £1%,  and 
said  to  the  other  party,  **  1  tender  you  i:i8  for  Mr.  M.":— Held,  that  this  was 
a  good  tender.  {Jennmge  v.  Mayer,  £.  T.  1837,  N.  P.,  8  C.  &  P.  61).      So.  a 
debtor  went  to  his  creditor,  and,  procuring  a  sum  exceeding  the  debt,  asked  how 
much  was  doe.    The  latter  refused  to  tell  him,  when  the  debtor  laid  the  money 
on  a  desk,  and  desired  the  creditor  to  take  what  was  due:^Held,  a  good  legal 
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V.  EELATIVE  TO  THE  EFFECT  OF,  AND  EFFECT  OF 

ACCEPTING*, 

Waistell  v.  Atkinson,  M.  T.  1825.  C.  P.    3  Bwg.  289. 

A  tender  is  not  The  defendant  having  pleaded  a  tender  as  to  part,  which  he  paid 
eqaiTalent  to  into  Court,  and  non  assumpsit  as  to  the  residue,  and  the  plaintiff 
payment,  so  as    having  taken  the  money  out  of  Court,  proceeded  to  trial ;  and  the 

tender,  {fitvcn  v.  12e«ff,  T.  T.  1839,  Ex.,  7  D.  P.  C.  510).     A  tender  it  not 
▼idated  by  the  person  making  it  saying,  at  the  time  of  making  it,  that  it  wu  ill 
the  defendant  considered  to  be  doe.    {fijoihrntwi  v.  Ferreday,  1839,  N.  P.,  8  C. 
&  P.  753). 
An  offer  to  pay  a  given  sam  is  of  no  avail  unless  the  party  has  the  meani  of 

Eayment  at  the  time,  if  accepted.    (Strong  v.  Barvev,  M.  T.  1825,  C.  P.,  3 
ing.  304). 

1?  a  tender  b  made  by  a  cheque,  contained  in  a  letter  requesting  a  receipt  is 
return,  and  the  plaintiff  sends  back  the  cheque,  and,  without  objecting  totfaenstBie 
of  the  tender,  demands  a  larger  sum,  it  is  a  good  tender.    (Janet  ▼.  Arthur ,  E. 
T.,  1840,  B.  C,  8  D.  P.  C  442).    But  a  tender  of  a  cheque  is  of  no  avail dthir 
in  payment  of  a  debt  or  in  performance  of  a  condition  precedent  on  a  tpedtl 
contract.   {Ciarke  t.  King,  £.  T.  1826.  N.  P.,  2  C.  &  P.  286).    A  tender  of  a 
sum  '*  in  full  of  plaintiff's  demand,"  held  insufficient.  (Chemiiumt  ▼.  Tkorntm^ 
T.  T.  1825,  N.  P.,  2  C.  &  P.  50).    It  should  leave  it  open  to  the  one  party  to 
say  that  more  is  due,  and  to  the  other  that  the  sum  tendered  is  sufficient  (Pm- 
eoek  V.  Diekerton,  T.  T.  1825,  N.  P.,  2  C.  &  P.  51,  n.)    An  inquiry  if  the  ptrty 
had  a  receipt,  and  no  actual  offer  of  the  money,  though  produced,  is  not  sofficienL 
(Ifyder  V.  Lord  C.  Toinuend,  M.  T.  1826,  K.  B.,  7  D.  &  R.  119).     A  pies  of 
tender  is  not  supported  by  proving  that  the  defendant  took  a  sum  of  moDcy  out 
of  his  pocket,  and  said  to  the  plaintiff,  **  If  you  will  give  me  a  stamped  receipt  I 
will  pay  you  the  money,"  as  by  the  statute  43  Geo.  3,  c.  126,  the  payer  of  money 
may  provide  the  stamp,  snd  charge  for  it,  and  a  tender  must  always  be  nocondi- 
tional.  (Laing  v.  Meader,  1824,  N.  P.,  1  C.  &  P.  257;  S.  P.  GHfiik^.Hodsft. 
1824,  N.  P.,  Id.  419).    A  tender,  to  be  good,  must  be  unconditional ;  so  thst,  if 
the  plaintiff  take  the  money,  and  there  he  more  due,  he  may  stiU  bring  an  adioD 
for  the  residue.    Therefore,  where  a  plaintiff  offered  to  take  a  sum  tendered  is 
part  of  his  demand,  and  the  defendant  would  only  allow  him  to  take  it  *'ai  t 
settlement ":— -Held,  not  a  good  tender.   (Mitehell  v.  King,  M.  T.  1833,  N.  P., 
6  C.  &  P.  237).     If  a  person  offer  a  sum  **  as  all  that  is  due,"  it  is  not  a  kgil 
tender.  {Sutton  v.  HawMns,  8  C.  &  P.  259).    So,  insufficient  to  tender,  if  party 
will  accept  in  fiill  of  all  demands.  (Gordon  v.  Cox,  1835,  N.  P.,  7  C.  &  P.  172). 
So,  tender  no  avail,  where  offer  accompanied  with  a  requisition  that  the  paity 
should  sign  a  receipt  expressing  that  it  was  received  as  the  balance  of  the  plsintiTi 
demand.    (Higham  v.  Baddeley,  1820,  N.  P.,  1  Gow,  213).     Where  the  sod 
tendered  was  as  for  half  a  year's  rent,  which  the  plaintiff's  agent  refoaed:~HeU, 
only  a  conditional  tender,  as,  if  taken,  involving  an  admission  of  the  amomt  of 
rent,  and  therefore  bad.  (Marquis  of  HtutingM  v.  Thorley,  1838,  N.  P. ,  8  C  &  P. 

573).    Where  the  words  of  the  tender  were,  "  I  have  called  to  tender  £ » 

settlement  of  R.'s  bill:"— Held,  that  it  was  for  the  jury  to  say  if  the  ofo «« 
conditional  or  not.   {Eckitein  v.  Reynolds,  2  N.  &  P.  256). 

Where  the  offer  in  payment  of  13/.  14s.  2d,  was  £\i  in  bank-notes  and  son- 
reigns,  and  the  sum  mentioned,  but  which  the  party  refused  to  accept,  bot  made 
no  objection  to  the  sum  offered  not  being  the  predse  amount: — Held,  snffideot: 
and  that  it  was  unnecessary  to  get  the  change  and  offer  the  precise  sum.  (Atkm 
T.  Acton,  H.  T.  1830,  N.  P.,  4  C.  Sc  P.  208).  The  production  of  a  larger  na 
suffices,  if  no  objection  be  made  on  that  ground.  (Cadman  ▼.  Lmbboei,  M.  T. 
1824,  K.  B.,  5  D.  &  R.  289). 

Semble,  a  tender  of  amount,  after  an  attorney  has  written  for  payment,  widioat 
offering  costs  of  letter,  sufficient.  (Kirton  v.  Braithcmle,  £.  T.  1836,  Ex.,  1 
M.  &  W.  310). 

*  A  party,  by  accepting  a  sum  properly  tendered,  docs  thereby  cosqvo- 
nise  his  future  daim  to  a  larger  sum,  whidi  he  would  do  if  be  took  s  isa 
offered  •<  as  aU  that  was  due."  (Sutton  t.  ffawkine,  1838,  N.  P.,  8  C.  &  P. 
259). 
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plea  of  tender  was  found  for  the  defendant,  the  balance  proved  on  to  authorize  a 

the  plea  of  non  assumpsit  was  under  40*.  suggention  for 

The  Court  held,  that  the  defendant  could  not  enter  a  suggestion  ^^^t^f  ^. 

on  the  roll  to  depriye  the  plaintiff  of  his  costs,  under  the  London  qoesta  Act. 
Court  of  Bequesto  Act,  39  &  40  Geo.  3,  c.  104. 


VI.  RELATIVE  TO  THE  PLEA  OF,  AND  BRINGING  THE 

MONEY  INTO  COURT*. 

VII.  RELATIVE  TO  THE  REPLICATION  f. 


VIII.  RELATIVE  TO  THE  EVIDENCE. 

Dean  v.  James,  H.  T.  1833.  K.  B.     1  iV.  f  M.  392. 

In  assumpsit  for  goods  sold,  on  a  plea  of  tender —  Tenderoflarger 
The  Court  held,  that  a  plea  of  a  tender  of  20/.  is  supported  by  J^^^JJ^  ^^ 
evidence  of  the  tender  of  a  larger  sum,  though  such  larger  sum  was  ^^^ed  rap- 
tendered  as  the  sum  which  the  creditor  was  to  receive,  and  not  as  poits  plea  of 
the  sum  out  of  which  he  was  to  take  the  20/.  kss  lam. 


IX.  RELATIVE  TO  THE  COSTS  J. 

*  To  a  declaratioa  in  debt,  the  defendant  pleaded  as  to  15/.,  that  the  plaintifF 
ought  not  to  have  or  maintain  his  aforeaaid  action  thereof  against  him,  to  recover 
aaj  damages  hj  reason  of  the  non-payment  of  the  said  sum  of  15/.,  because  he 
tendered  that  sum:— Held,  sufficient.  {WillU  v.  Prudht,  T. T.  1839,  Ex.,  7  D. 
P.  C.  460).  Where,  in  indebitatus  assumpsit,  the  defendant  pleaded  payment  of 
a  sum,  parcel  of  several  sums  &c.,  and  pleaded  also  a  tender  of  another  sum, 
parcel  &c. : — Held,  that  the  latter  plea  was  good,  without  alleging  that  the 
tender  was  made  after  the  payment,  {jonet  v.  Owen,  T.  T.  1836,  K.  B.,  6  N.  & 
H  620;  S.  C.  5  Ad.  &  E.  222). 

In  an  action  of  debt,  the  defendant  pleaded  the  general,  issue  as  to  part,  and 
u  to  the  other  part  a  tender,  but  omitted  to  pay  the  money  into  Court;  judg« 
nent  haring  been  on  that  account  signed  as  for  want  of  a  plea,  the  Court  set 
ttide  the  judgment  for  irregularity.  (Chapman  v.  Hieki,  E.  T.  1834,  Ex.,  2  D. 
P.  C.  641). 

t  Where  the  issue  is  upon  a  fresh  demand,  the  proof  of  a  letter  being  sent 
i^questing  the  money  is  not  sufficient,  as  the  party  is  entitled  to  have  an  oppor« 
tnnity  of  paying  the  money  demanded.  {Edwardt  v.  Veaies,  H.  T.  1826,  N.  P., 
1  R.  &  M.  360 ;  see  1  Camp.  478,  n.) 

X  In  an  action  of  debt,  for  a  sum  exceeding  20/.,  the  defendant  pleaded,  as  to 
part,  a  tender  before  action  brought,  and  to  the  residue,  nunquam  indebitatus. 
The  money  paid  into  Court  on  the  plea  of  tender  was  accepted,  and  a  nolle  pro- 
aequt  entered  as  to  that,  and  at  the  trial  the  plaintiff  had  a  yerdict  for  a  balance 
of  13/.: — Held,  that  the  costs  must  be  taxed  on  the  reduced  scale  applicable, 
according  to  the  *'  directions  to  taxing  officera,"  Hilary  Term,  4  Will.  4,  to  a 
recoTery  of  a  sum  under  20/.  {Dixon  v.  Walker,  M.  T.  1840,  Ex.,  8  D.  P.  C. 
887 ;  S.  C.  7  M.  &  W.  214).  Where  the  plaintiff  refused  to  accept  a  less  sum, 
tendered  in  discharge  of  debt  and  cost,  but  afterwards  consented,  the  Court  re* 
fased  to  deprive  hun  of  the  intermediate  costs,  there  appearing  to  be  nothing 
vexatiooa  or  intentionally  oppressive.  (HaicAard  v.  Hague,  T.  T.  1827,  C.  P., 
12  Moore,  66). 
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©cm  of  Yenrs  *. 


^erms  and  Heturnsf. 


STerm's  ^NToticet. 


terrier.    See  tit.  Ti/A^^. 


^este  anft  IBUtum.     See  tits.  Bail— Execution— Process. 


®8eatTe§.     See  3  ^  4  >F/H.  4,  c.  15,  and  6  ^f  7  Fsc/.  c.  68. 


*  A  term  of  years  continaes  during  the  whole  anniversary  of  the  day  from 
which  it  is  granted.  {Ackland  ?.  Lttttey,  H.  T.  1839,  Q.  B.,  9  Ad.  &  E.  879; 
S.  C.  1  P.  &  D.  636). 

t  The  11  Geo.  4  &  1  Will.  4,  c.  70,  and  the  1  Will.  4,  c.  3,  regulate  the  terms 
and  returns. 

X  By  Reg.  Gen.,  H.  T.  2  W^ill.  4,  where  a  term's  notice  of  trial  or  inquiry  is 
required,  such  notice  may  he  given  at  any  time  before  the  first  day  of  term. 
The  rule  requiring  a  term's  notice  before  proceeding  after  the  lapse  of  foor 
terms:— Held,  not  to  apply  to  proceedings  taken  on  the  part  of  a  defendant. 
{Shinfield  v.  Laxton,  H.  T.  1834,  C.  P.,  4  M.  &  Scott,  187).  And  an  applica- 
tion  to  set  aside  proceedings  for  irregularity  after  the  lapse  of  four  terms  does  not 
require  a  term's  notice.  (Lvmley  v.  Thompsottf  E.  T.  1838,  Ex.,  3  M.  &  W. 
632).  So,  a  term's  notice  of  proceedings  is  not  necessary  after  the  lapse  of  four 
terms,  if  the  delay  has  taken  place  at  the  defendant's  request.  (Evant  ▼.  Dortei, 
E.  T.  1835,  Ex.,  3D.  P.  C.  786). 

§  Dramatic  performances  within  twenty  miles  of  London  or  Westminster,  ssd 
not  in  the  latter,  or  the  place  of  the  Crown's  residence,  cannot  he  rendered  legal} 
and  a  session's  license,  under  25  Geo.  2,  (which  is  confined  to  music  and  dancang): 
— Held,  not  to  apply  to  dramatic  representations;  and  the  Lord  Chamberlain's 
license,  under  10  Geo.  2,  c.  28,  csn  only  be  granted  within  the  local  situation  and 
llmito  prescribed.  {Levy  v.  Yates,  T.  T.  1838,  Q.  B.,  3  N.  &  P.  249). 

A  performer  who  is  called  on  to  resume,  in  consequence  of  the  iUness  of 
another,  a  part  in  which,  by  previous  performances,  she  has  acquired  celebrity,  is 
entitled  to  reasonable  notice  previous  to  the  time  of  performance ;  such  nodoe  to 
be  proportioned  to  the  reputation  at  stake.  {Gr addon  v.  Pricey  T.T.  1827,  N.  P.| 
2  C.  &  P.  610). 

By  a  rule  of  the  Dramatic  Authors'  Society,  all  damsges,  recovered  by  any  mem- 
ber of  that  society  in  an  action  on  the  3  &  4  Will.  4 ,  c.  15,  go  (after  paying  the  costs) 
to  the  funds  of  the  society.  In  an  action  brought  by  a  member  of  this  society, 
another  member  of  it  is  not  a  competent  witness  for  the  plaintiff,  aitbongh  the 
action  is  brought  by  the  plaintiff  on  his  own  behalf,  and  not  by  the  aoeiety,  sad 
although  his  attorney  does  not  look  to  the  society  for  any  part  of  the  costs* 
(PUmch^Y.  Braham,  T.  T.  1837,  N.  P.,  8  C.  &  P.  68). 

Upon  a  con-viction  under  10  Geo.  2,  c.  28,  s.  2,  for  performing  plays  irithoflt 
the  license  or  patent  therein  mentioned,  at  M. : — Held,  that  the  5th  sectioD,  coa- 
fining  the  power  of  licensing  theatres  by  the  Lord  Chamberlain,  or  granting 
patents  within  certain  limits,  in  effect  restrained  persons  from  performing  ow 
every  other  part  of  the  kingdom;  and  the  subsequent  power  given  to  justices  ta 
license  by  28  Geo.  3,  c  30,  creating  an  ezempticm  by  a  different  act,  it  was  ia- 
combent  on  the  defendant  to  shew  such  exemption.  (Rex  v.  Nemiie^  T.  T.  1830, 
K.  B.,  1  B.  &  Ad.  489). 
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f  irrats*,  anlr  'ffiSreatenfng  Hetters  t.     See  4  Geo.  4,  c,  54, 

7^8  Geo.  4,  c.  29,  and  1  Vict.  c.  87. 


*  On  an  indictment  vnder  7  &  8  Geo.  4,  c.  29,  for  threatening  to  aecuse: — 
Hdd,  that  the  words  were  not  confined  to  an  accusing  bf  course  of  law,  but  to  be 
taken  to  mean  threatening  to  charge  before  any  third  person.  {Rejp  y.  Robingon, 
1937,  N.  P.,  2  M.  &  Rob.  14).  Obtaining  money  from  a  wife  tinder  threat 
of  aceuing  her  husband  of  an  unnatural  offence,  is  not  robbery.  (Rex  r.  Edward, 
1833,  X.  P.,  1  M.  &  Rob.  257). 

A.  and  B.  were  indicted  for  the  offence  of  robbery.  The  jary  found  that  A. 
took  the  property  of  prosecutor  from  him  by  yiolence,  and  that  B.  was  present 
during  part  of  the  time,  and  that  he  was  a  party  with  A.  to  a  design  to  bring  the 
proMcator  to  the  place  where  he  was  robbed  by  A.,  and  to  obtain  property  from 
him  on  a  false  charge  of  an  unnatural  crime;  but  that  he  was  not  aiding  or  assist- 
ing in,  or  privy  to,  the  taking  of  the  property  from  the  prosecutor  by  yiolence: — 
Held,  by  all  the  Judges,  that,  in  order  to  convict  B.,  the  indictment  should  have 
been  framed  on  the  stat.  1  Vict.  c.  87,  s.  4,  and  that  he  could  not,  since  the 
psasing  of  that  statute,  under  the  circumstances  of  this  case,  be  convicted  on  an 
indictment  charging  the  offence  of  robbery.  {Rex  v.  Henry,  1840,  C.  C.  C, 
2  Moo.  C.  C.  118 ;  S.  C.  9  C.  &  P.  309). 

Where  it  was  proved  that  a  prisoner,  to  obtain  money,  said  to  a  prosecutor, 
"If  yoo  do  not  assist  me,  I  wUl  say  you  took  indecent  liberties  with  me  some 
time  ago ;"  it  was  held,  not  sufficient  to  sustain  a  count  which  charged  that  he 
threatened  to  accuse  the  prosecutor  of  having  attempted  and  endeavoured  to  com- 
mit with  him  "the  abominable  crime"  &c.:  semble,  that,  since  the  passing  of 
the  stat  7  Will.  4  &  1  Vict.  c.  87,  s.  4,  where  money  is  obtained  by  any  of  the 
threats  to  accuse  specified  in  that  section,  the  indictment  must  be  on  the  statute, 
and  not  for  robbery  ;  bat  where  the  money  is  obtained  by  threats  to  accuse,  other 
than  those  specified  in  the  statute,  the  indictment  may  be  for  robbery,  if  the 
party  was  put  in  fear,  and  parted  with  his  property  in  consequence.  Whether  an 
indicdBent  for  demanding  money  with  menaces,  with  intent  to  steal  it,  is  sus- 
tained by  proof  of  the  actual  obtaining  of  the  money,  quaere.  {Reg.  v.  Norton, 
1838,  a  C.  C,  8  C.  &  P.  671). 

On  the  trial  of  an  indictment  for  threatening  to  accuse  a  person  of  the  abomin- 
able crime  &c.,  with  intent  to  extort  money,  and,  by  miimidating  the  party  by 
the  threat,  in  fact  obtaining  the  money,  the  jury  need  not  confine  themselves  to 
the  oonsideration  of  the  expressions  used  before  the  money  was  given,  but  may,  if 
those  expresnontf^are  equivocal,  connect  with  them  what  was  afterwards  said  by 
the  prisoner  when  he  was  taken  into  custody.  {Reg.  v.  Kain,  1837,  C.  C.  C, 
8  C.  &  P.  187). 

t  An  anonymous  letter  stated,  that  the  writer  had  overheard  certain  persons 
agree  together  to  do  an  injury  to  the  person  or  property  of  the  prosecutor,  to 
whom  the  letter  was  sent ;  and  that,  if  thirty  sovereigns  were  laid  in  a  particular 
place,  the  writer  would  give  such  information  as  would  frustrate  the  attempt : — 
Held,  that  this  was  not  a  threatening  letter  within  the  stat.  7  &  8  Geo.  4,  c.  29, 
s.  8,  although  it  appeared  that  the  letter  was  a  mock  derice  to  defraud  the 
prosecutor  of  thirty  sovereigns.  {Rex  ▼.  Pieltford,  1830,  N.  P.,  4  C.  &  P. 
227). 

On  an  indictment  for  sending  a  threatening  letter,  the  prisoner's  declarations 
of  the  meaning  of  the  letter  are  admissible  evidence.  An  indictment  on  4  Geo.  4, 
c.  54,  for  sending  a  letter  threatening  to  accuse  of  an  infamous  crime,  need  not 
■peeiiy  sveh  crime,  for  the  specific  crime  the  prisoner  threatened  to  charge 
might  hatttitioiMaiy  be  left  in  doubt.  {Rex  t.  Tacker,  1826,  1  Moo.  C.  C.  134). 
An  indictment  apon  4  Cieo.  4,  c.  54,  s.  5,  for  charging  prosecutor  with  having 
committed  &c.,  and  threatening  to  prosecute  &c. : — Held  iusufficient.  (Rex  t« 
Abgood,  1826,  N.  P.,  2  C.  &  P.  436).  An  indictment  on  4  Geo.  4,  c.  54,  s.  5^ 
for  demanding  money  Hcc.  must  shew  by  whom  it  was  demanded ;  and  an  in« 
dictment  on  the  same  statute  for  threatening  to  accuse  &c.  must  shew  who  was 
threatened.  {Rex  t.  Dunkley,  1825,  1  Moo.  C.  C.  90).  If  a  party  be  in- 
dieted  for  sending  a  threatening  letter,  the  Court  will,  on  motion  of  the  prisoner's 
counsel,  as  soon  as  the  bill  is  found,  order  that  the  letter  be  depositea  with  the 
officer  of  the  Court,  that  the  prisoner's  witnesses  may  inspect  it.  {Rex  v.  Harrie, 
1833,  O.  B.,  6  C.  &  P.  105). 
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Webb  v.  Fairmaner,  E.  T.  1838.  Ex.     3  If .  &  W.  473. 

In  A  oootract  GooDS  were  sold  on  5tli  October,  to  be  paid  for  in  two  months. 

••moDth''^       The  Court  held,  that  the  action  could  not  be  maintained  until 
m^u^cakndtf  ^^^  ^^  ^^j^  December;  in  such  cases  the  compuUtion  of  time 

would  be  bj  calendar  months,  and  would  exclude  the  day  on  which 

the  contract  b  made. 


©ttjeut* 


I.  RELATIVE  TO  WHAT  TITHEABLE,  p.  493. 

IL  RELATIVE  TO  THE  TITLE  TO,  p.  493. 

III.  RELATIVE    TO    THE    RIGHTS    OF  THE    OWNEE, 

p.  493. 

IV.  RELATIVE  TO  MODUS,  p.  493. 

V.  RELATIVE  TO  COMPOSITION,  p.  493. 
VI.  RELATIVE  TO  THE  LONDON  TITHE  ACT,  p.  494. 

VII.  RELATIVE  TO  THE  MODE  OF  SETTING  OUT,  p. 

494. 

VIII.  RELATIVE    TO    THE    GRANT    OF,    AND    WHES 

TITHES  PASS,  p.  494. 

IX.  RELATIVE  TO  THE  MERGER  OF,  p.  494. 

X.  RELATIVE  TO  THE  ACTION  FOR  NOT  SETTING 
OUT. 

(a)  DscuiRATiON,  p.  494. 

(6)  Pl£AS,  p.  495. 

(e)  Eyidsnce,  p.  495. 


•  By  Reg.  Gen.,  H.  T.  2  WiU.  4,  it  is  ordered^  that,  in  all  cases  in  winA 
nj  particular  number  of  days,  not  expressed  to  be  dear  days,  is  prescribed  \ff 
the  rales  of  practice  of  the  Courts,  the  saaae  shall  he  reckoned  exdosrrely  of  the 
first  day  and  indusiTely  of  the  hst  day,  unless  the  last  day  shall  happen  to  Wl 
«a  s  Sunday,  Christmas-day,  Good  Friday,  or  a  day  appointed  for  a  pubbe  Wt 
cr  tfasnkagiTing,  in  which  case  the  time  shall  be  reckoned  excfawiTay  of  that  day 


f  As  acferal  recent  statutes  hate  made  Tarions  alterations  in  tbe  law  coa- 
SMcsedwith  tithes.it  has  been  deemed  adrisable  only  to  inaert  Ac  cases  in  tte 
uant.  <  Sfe  2  &  S  WiU.  4,  c.  100  ;  4  &  5  WilL  4,  c  83  ;  5  &  6  WilL  4,  c  79; 
tf  AlWiU.  4,c.  n;  irKt.c.  69;  1  *  2  Vict.  e.  W  ;  2A3Vke.e-62;  3& 
4  V'ttdL  <.  13  i  &  &  6  Vici.  e.  54). 
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X.  RELATIVE   TO   THE   ACTION   FOR   NOT   SETTING 

OUT— (conftiiMcrf). 

{d)  Witnesses,  p.  495. 

(tf)  Consolidation  of,  p.  495. 

(/)  New  Trial,  p.  495. 


I.  RELATIVE  TO  WHAT  TITHEABLE  *. 

II.  RELATIVE  TO  THE  TITLE  TOf. 

HI.  RELATIVE  TO  THE  RIGHTS  OF  THE  OWNER  J. 

rv.  RELATIVE  TO  THE  MODUS§. 
V.  RELATIVE  TO  COMPOSITION  ||. 

*  The  word  "  or  "  in  the  6th  section  of  2  &  3  Edw.  6,  c.  13,  is  from  the  con- 
text to  be  read  "  m,"  and  consequently  barren  land,  inclosed  nnder  an  inclosnre 
act,  into  which  the  person  entitled  turned  his  cattle,  but  who  did  not  act  to  ren- 
der the  land  more  productive  than  it  was  before,  was  held  not  to  be  improved 
thereby  within  the  meaning  of  the  above  section,  so  as  to  render  the  land  liable 
to  tithes  seven  years  afterwards.  {Rots  v.  Smithy  H.  T.  1831,  K.  B.,  I  B.  & 
Ad.  907).  The  tithe  of  potatoes  arises  only  when  they  are  dug  up,  and  not  in 
the  preparatory  step  of  '*  houghing  out/'  {Bear block  v.  Hancock^  1826,  N.  P., 
2  C.  &  P.  425). 

t  A  private  act  of  Parliament,  which  directs  a  compensation  to  be  made  to 
the  several  persons  interested  "  in  any  lands,  sands,  tenements,  buildings,  or 
other  hereditaments,"  used  for  the  purposes  of  the  act,  '*  for  any  damage  which 
shall  have  been  done  thereto  or  to  the  parties  interested  therein,'*  does  not  entitle 
a  vicar  or  lay  impropriator  to  a  compensation  in  respect  of  titheable  lands  taken 
for  the  purposes  of  the  act,  and  thereby  rendered  incapable  of  producing  tithes. 
{Rex  V.  Nene  Ouifall  CommUnoners,  M.  T.  1829,  K.  B.,  9  B.  &  C.  875). 

t  The  tithe  owner  is  entitled  to  remove  his  tithes  on  the  same  line  of 
road  as  the  occapier.  {Jame9  t.  Dod»,  M.  T.  1834,  Ex.,  2  C.  &  M.  266). 

i  Where  a  modus  for  tithes  covers  such  as  arose  from  a  right  of  common,  the 
allotment  which  is  given  by  an  inclosure  act  in  lieu  of  such  right  is  covered  like- 
^ae,  and  it  matters  not  that  the  common,  which  was  before  pasture,  has  been, 
since  the  inclosare,  converted  into  arable  land.  {AakewY,  Wilkinsotif  H.  T.  1832, 
K.  B.,  3  B.  &  Ad.  152).     A  distinct  modus  as  to  clover  of  2d,  a  cover  for  every 
cover  of  clover,  may  exist  concurrently  with  a  modus  of  2d,  yearly  for  every  day's 
math  of  hay.    {Davies  v.  Moseley,  E.  T.  1824,  Ex.,  1  M'Clell.  143).     Tithe 
or  modos  for  hay  exempts  the  land  from  agistment  tithe  for  that  year,  but  not 
if  f«Bd  only  in  another  year.      {Atkins  v.  Drake,  H.  T.  1825,  Ex.,  1  M'Clell, 
&  Y.  213).     Scmble,  no  reliance  can  be  placed  on  the  Ecclesiastical  or  Parlia- 
Bieotary  Surrey  as  to  a  modus,  and  the  omission  affords  no  valid  inference  one 
way  or  the  other.  {lb,)    To  establish  a  farm  modus,  it  must  be  distinctly  proved 
that  it  is  an  ancient  farm.    {Wolley  v.  Brownhill,  E.  T.  1821,  Ex.,  1  M'Clell. 
317).     As  a  party,  by  setting  up  a  modus  disclaims  the  rector's  title,  he  cannot, 
on  failing  as  to  the  modus,  insist  upon  it  as  a  composition.  {lb,)  The  mere  non- 
payment of  tithes  is  not  a  sufficient  answer  to  the  claim  by  a  lay  impropriator 
against  whom  there  can  be  no  prescription  in  non  decimando.     {Andrewe  ▼. 
Drecer,  M.  T.  1836,  C.  P.,  2  Scott,  1). 

1/  Immemorial  usage  may  be  inferred.  {Beretfwd  ▼.  Newton,  H.  T.  1835, 
Ex.,  1  C,  M.  &  R.  901).  A  composition  can  only  be  determined  by  six 
months'  notice.  (Hulme  v.  Pardoe,  T.  T.  1824,  Ex.,  1  M'Clell.  393 ;  S.  C. 
1  C.  &  P.  93).  And  the  notice  must  be  six  months  expiring  at  the  end  of 
the  time  of  composition.  {Goode  v.  Howell*,  T.  T.  1838,  Ex.,  4  M.  &  W. 
198). 
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VI.  RELATIVE  TO  THE  LONDON  TITIfE  ACT*. 

VII.  RELATIVE  TO  THE  MODE  OF  SETTING  OUTt. 

VIII.  RELATIVE  TO  THE  GRANT  OF,  AND  WHEN 

TITHES  PASS  J. 

IX.  RELATIVE  TO  THE  MERGER  0F§. 

X.  RELATIVE  TO  THE  ACTION  FOR  NOT  SETHNG 

OUT  1|. 

(a)  Declaration^. 


*  In  an  acdon  for  tithes,  under  37  Hen.  8,  c.  1 2,  (London  Tithe  Act),  eridcnos 
that  the  statute  and  decree  have  been  acted  on  in  the  different  parishes  in  Loodoo, 
is  admissible  to  prove  that  the  decree  has  been  inroUed,  no  iniolmient  bong 
foand  in  the  present  records  of  the  Court  of  Ciianoery.  {Macdougal  t.  Kotn^, 
E.  T.  1826,  N.  P.,  1  R.  &  M.  392). 

t  It  is  no  objection  to  the  mode  of  setting  out  that  it  puts  the  tithe-owner  to 
additional  expense,  if  the  mode  adopted  is  necessary  to  save  the  tithe-pajer  ex- 
pense. {Thompton  r.  Bearbhck,  H.  T.  1831,  K.  B.,  1  B.  &  Ad.  812).  Each 
shock  of  wheat  must  be  equal.  {Walker  y.  Ridgway,  M.  T.  1825,  C.  P.,  3  Bio;. 
317).  The  tithe-owner  cannot  control  the  farmer  in  any  mode  of  hushandrj  he 
may  adopt.  {Lewis  ▼.  Young,  E.  T.  1824,  Ex.,  13  Price,  394 ;  1  M'Clell.  113; 
see  Bunb.  279;  2  Wood.  185;  2  Gwill.  742;  Id.  757;  3  Id.  874;  6  Price,  353). 
Rakings  of  corn.  &c.,  when  the  quantity  is  great,  may  be  titheable,  and  be  eri- 
dence  of  deceit.  {Glatwill  y.  Staeey,  E.  T.  1827,  K.  B.,  6  B.  &  C.  543). 
When  the  order  of  birth  is  ascertained,  the  tenth  in  order  of  birth  is  the  tithe  cal/. 
{Tratman  y.  Carringion,  H.  T.  1831,  Ex.,  1  C.  &  J.  320;  S.  C.  ITyrw.  169). 
An  agreement,  substituting  a  particular  manner  instead  of  the  oomtton-lsv 
form  of  setting  out  tithes,  is  valid.  {Collier  y.  Jacob,  E.  T.  1825,  C.  P.. 
3Bing.   106). 

X  Tithes  do  not  pass  under  the  words,  **  with  all  profits,  hereditaments,  and  tp- 
purtenances  to  said  premises  belonging."  (Chapman  y.  Galcombef  U.T.  I93o, 
C.  P.,  2  Bing.  N.  S.  516;  S.C.  2Scott,738).  Tithes  in  ancient  documents  do  sot 
necessarily  mean  payment  in  kind.  {Beck  y.  Bree,  M.  T.  1830,  Ex.,  1  C  &  J* 
246).  Grantee  of  tithes  and  glebe  holds  them  subject  to  all  existing  teDsaeks, 
and  cannot  eject  tenant  coming  in  under  grantor  without  legal  notice.  {DotL 
Cate9  Y.  Somerville,  M.  T.  1826,  K.  B.,  6  B.  &  C.  127).  Non-payment  of  tithes 
does  not  raise  a  presumption  of  a  grant  to  the  land -owner.  (Bayieg  y.  Drmeri 
1834,  Ex.  Chamb.,  3  N.  &  M.  885 ;  S.  C.  1  Ad.  &  £.  449 ;  S.  C.  2  Bing.  N. S.  1). 

$  Merger  of  tithes  in  land  facilitated  by  1  &  2  Tict.  c.  64,  inri»n<<ing  6  &  * 
Wm.  4,  c.  71. 

II  Where,  at  the  time  of  the  passing  of  the  2  &  3  Will.  4,  c.  100,  a  suit  wis 
pending  in  equity,  and  under  which  a  composition  was  set  aside  : — ^Hdd,  thst  the 
plaintiff  was  not  prevented  from  proceeding  in  an  action  of  debt,  on  t  fc  3  E4«.^* 
for  not  setting  out  the  tithes,  before  the  determination  of  an  appeal  pcndiaf  be- 
fore the  House  of  Lords  against  the  dedsion  in  equity.  {TAorpe  ▼.  Maitiafltf' 
T.  T.  1839,  Ex.,  5  M.  &  W.  302).  In  debt  by  lessee  of  tithes  of  sheaf  con  sai 
grain,  on  3  Edw.  6,  for  not  setting  out  the  tithes  of  Yctcbes  or  tare^,  wtftnd  ia 
a  green  state: — Held,  that  he  was  not  entitled  to  recoYer.  (Dmre  y.  Derkam, 
£.  T.  1838,  Ex.,  3  M.  &  W.  539). 

^  In  an  action  for  tithes,  the  plaintiff  introduced  two  counts  into  the  de- 
claration; one  for  the  treble  Yalue  of  tithes  not  set  out,  the  other  for  the  nne 
tithes  bargained  and  sold:— Held,  that  this  was  a  Yiolation  of  the  Rale  of 
H.  T.  4  W^iU.  4,  reg.  1,  s.  5  ;  and  the  Court  ordered  the  last  count  to  be  struck 
out,  with  costs,  but  bound  the  defendant  to  agree  not  to  set  up  a  composi- 
tion at  the  trial,  or  that  if  he  did  the  declaration  might  be  anaeaded.  (Lawrett 
Y.  Stephens,  E.  T.  1835,  Ex.,  3  D.  P.  C.  777). 
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X.  RELATIVE  TO  THE  ACTION  FOR  NOT  SETTING  OUT— 

{eantinuecf). 

(b)  Pleas*. 

(c)  Evidence  f. 

(rf)   WlTNESSESj. 

(e)  Consolidation  of§. 
(/)  New  Trial  ||. 


See  also  tit.  Turnpike, 

I.  RELATIVE  TO  TOLL  THOROUGH,  p.  496. 

II.  RELATIVE  TO  WHEN  PAYABLE  AND  EXEMPTION 
FROM,  p.  496. 

*  An  action  of  debt  opon  the  stat  2  &  3  Edw.  6,  c.  13,  ia  a  penal  action 
within  the  4th  clause  of  21  Jac.  1,  c.  4 ;  and  consequently  in  such  an  action,  even 
rince  the  pleading  rules,  nil  debet  is  a  good  plea.  (Marl  Spencer  ▼.  Swannell, 
H.  T.  1838,  Ek.,  6  D.  P.  C.  326  ;  S.  C.  3  M.  &  W.  154).  A  particular  oos- 
tomtrf  mode  of  tithe  may  be  pleaded  in  an  action  for  not  setting  out  tithe. 
{Pipott  V.  Bayley,  M.,T.  1826,  K.  B.,  6  B.  &  C.  16). 

t  The  Ticar's  title  depending  wholly  upon  the  endowment,  or  upon  prescrip- 
tion and  oaage : — Held,  that  he  could  only  make  out  his  title  to  the  claim  of  < 
small  tithes  by  evidence  either  of  endowment,  or  of  prescriptive  enjoyment. 
{Hitcocke  ▼.  WUmot,  1819,  N.  P.,  1  Gow.  197).  A  modus  decimandi  may  be 
proved  by  a  document  signed  by  a  former  rector,  setting  out  what  tithea  are 
nnally  paid  in  the  parish,  although  it  be  not  found  in  the  registry  of  the  bishop 
or  ardideacon,  but  is  in  the  custody  of  a  parishioner.  {MaddUon  v.  NuttaU^ 
M.  T.  1829,  C.  P..  6  Bing.  226). 

X  On  an  isane  to  try  whether  a  farm  modus  of  22/.  19«.  8(2.  was  payable  for  a 
certain  farm,  a  former  occupier  of  the  farm  cannot  be  asVed  what  he  has  heard 
his  deceased  father  say  respecting  this  modus,  although  his  father  had  also  occu- 
pied the  farm,  because  this  would  be  evidence  of  reputation  of  a  fact.  {Welle  T. 
New  CoUege,  Oxford,  1836,  N.  P.,  7  C.  &  P.  284). 

%  The  Court  has  no  jurisdiction  to  direct  several  actions  or  feigned  issues  as 
to  modiues  by  parties  dissatisfied  with  the  decision  of  the  tithe  commissioners, 
&c.,  under  s.  45  of  6  &  7  Will.  4,  c.  71,  CHthe  Commutation  Act),  to  abide  the 
event  of  the  issue  directed  by  the  Court.  (  Ward  v.  Pointfretf  T.  T.  1840,  C.  P., 
1  Scott,  N.  S.  403 ;  S.  C.  1  M.  &  6.  559). 

il  On  a  question  of  tithes  between  the  rector  and  vicar,  if  the  evidence  be 
strong  in  favour  of  the  former,  no  new  trial  will  be  granted.  {Gilbert  v.  J\nime, 
T.  T.  1834,  C.  P.,  1  Bing.  N.  S.  173). 

%  The  right  to  title-deeds  of  an  estate  follows  the  right  to  the  estate.  And 
where  the  purchaser  of  an  estate  (in  the  absence  of  any  fraudulent  motive)  sulTered 
the  vendor  to  retain  the  title-deeds,  and  the  latter  mortgaged  the  estate,  and  deli- 
Tered  over  the  title-deeds  to  the  mortgagee;  it  was  held,  that  the  mortgagee  was 
equally  guilty  of  negligence  in  not  ascertaining  who  was  in  possession  of  the  estate 
to  which  the  deeds  related,  as  the  purchaser  was  in  not  getting  possession  of  the 
deeds ;  and  there  was  nothing  to  deprive  the  latter  of  the  right  which,  by  the 
above  proposition  of  law,  he  had :  and  that,  therefore,  he  might  maintain  trover  for 
deeds  against  the  mortgagee.  {Harrington  v.  Price,  II.  T.  1832,  K.  B.,  3  B.  & 
Ad.  170). 
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HI.  RELATIVE  TO  THE  AMOUNT,  p.  497. 

17.  RELATIVE  TO  THE  CONSTRUCTION  OF  STATUTES, 
p.  497. 

V.  RELATIVE  TO  COVENANTS  CONNECTED  WITH,  p. 

497. 

VI.  RELATIVE  TO  THE  REMEDY  FOR. 

(fl)  By  action. 

1.  Notice  off  p.  497. 

2.  Declaration,  p.  497. 

3.  Evidence  and  Witnesses,  p.  498. 

4.  Venire  de  novo,  p.  498. 
(b)  By  distress,  p.  498. 

VII.  RELATIVE  TO  THE  POWER  OF  JUSTICES,  p.  498. 


I.  RELATIVE  TO  TOLL  THOROUGH  ♦. 


IL  RELATIVE  TO  WHEN  PAYABLE,  AND  EXEMPTION 

FROM. 

MiDDLETON  (Lord)  o.  Lambert,  E.T.  1834.  K.B.  1  Ad.  ^EA(^\. 

Under  the  Upon  a  grant  to  a  Dean,  &c.,  tenants  in  ancient  demesne,  to  be 

words  **  the  quit  of  toll,  passage,  cheminage,  &c.,  in  city,  borough,  fair,  in  the 
2SI!it»1S'li^^  passage  of  bridges,  throughout  all  England.  The  Court  held,  thit 
cientdemesne'"  ^^^^^  ^^1  tenants  of  the  land,  included  in  the  grant,  were  exempt, 
lay  tenants  of  as  well  for  goods  sent  or  coining  therefrom  for  the  purpose  of  mer- 
the  land  are  in-  chandise,  as  for  the  necessary  enjoyment  and  manurance  of  the 
daded  f*  land;  sed  qusere,  if  the  exemption  as  to  the  former  could  be  claimed 

by  ecclesiastical  persons,  or  for  the  mere  purposes  of  trade. 

*  It  is  not  a  sufficient  consideration  for  a  toll  thorough  churned  for  paMUS 
on  all  roads  within  a  town,  that  the  party  claiming  it  has  repaired  one  road,  a 
wharf,  and  a  bridge.  Where  the  king,  before  the  time  of  legal  memory,  was  ea- 
titled  to  the  soil  of  the  town  of  C,  and  to  toll  traverse  within  it,  and  aftervardi 
granted  to  the  burgesses  of  the  town  '*  the  town  of  C,  with  all  its  apparten" 
anoes,''  these  words  are  sufficient  to  pass  the  toll.  {Brett  t.  Beales,  M.  T.  1829, 
N.  P.,  1  M.  &  M.  426). 

f  When  the  Crown  grants  a  fair  or  market,  with  an  express  grant  of  toD,  the 
grantee  is  entitled  to  a  reasonable  toll,  though  none  be  specified  in  the  charter. 
{Statftford  {Corporation  (/)  v.  Pawlett,  M.  T.  1830,  Ex.,  1  C.  &  J.  57).  A ng)it 
to  toll  for  metage  does  not  disconnect  the  right  to  the  toU  from  the  owneniup  of 
the  port.  (Jeukitu  t.  Harvey,  T.  T.  1835,  Ex.,  2  C,  M.  &  R.  393).  UncnsM 
bones,  which  are  taken  through  a  turnpike  to  a  farm,  to  be  there  cmahed,  idA 
part  of  them  there  used  as  manure,  and  the  residue  to  be  afterwards  sold,  tad 
to  be  used  as  manure  at  other  places,  are  exempt  from  toll  onder  the  rtati* 
3  Geo.  4,  c.  126,  s.  32,  and  5  &  6  Will.  4,  c.  18,  s.  1.  (P^ff  t.  Brmn, 
1838,  N.  P.,  8  C.  &  P.  244).  Under  52  Geo.  3,  c.  145,  carts,  &c.,  loaded  wick 
manure,  are  exempted,  as  well  as  those  going  empty.  {Rex  ▼.  Admmt,  £.  T. 
1817,  K.  B.,  6  M.  &  S.  52). 

Keeping  a  capstan  on  an  artificial  harbour  in  a  core,  sufficient  oonaadoaCioa 
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III.  RELATIVE  TO  THE  AMOUNT  *. 
IV.  RELATIVE  TO  THE  CONSTRUCTION  OF  STATUTES  f. 


V.  RELATIVE  TO  COVENANTS  CONNECTED  WITH. 

Fenton  v.  Swallow,  T.  T.  1834.  K.  B.     1  Ad.  ^  E.  723. 

By  a  local  act,  a  toll  was  imposed  upon  each  horse  drawing  a  car-   A  covenant 
riage,  and  it  contained  a  proviso,  that  any  horse  for  which  toll  had    ^T  *  J*^*"^  *° 
been  once  paid  should  be  permitted  to  repass  once  toll  free.    It  also   ^^  prwcribed 
proTided,  that  the  tolls  payable  in  respect  of  horses  drawing  any    bj  ace  of  Par. 
stage-coach  should  be  payable  every  time  of  passing;  but  the  trus-   liament  is 
tees,  in  pursuance  of  the  powers  to  reduce  the  tolls  under  the   Wooing- 
General  Turnpike  Act,  3  Geo.  4,  c.  126,  s.  43,  covenanted  with  the 
lessee  to  permit  the  owners  of  stage-coaches,  waggons,  &c.,  to  pass, 
paving  for  horses  drawing  any  9uch  carriage  full  toll  going,  and  quarter 
toll  returning  at  any  time  during  the  same  day;  the  Court  held, 
that  the  lessee  was,  by  his  covenant,  entitled  to  demand  only  quarter 
toll  for  horses  drawing  a  stage-coach  returning,  which  had  paid  be- 
fore the  full  toll,  although  the  stage  coach  was  different. 


VI.  REMEDY  FOR. 

(a)  By  Action. 

1.  Notice  qfX' 
2.  Declaration  §, 

for  a  toll.     {Lord  falmoHih  v.  George,  M.  T.  1828|  C.  P.,  5  Bing.  286;  S.  C. 

2  M.  &  P.  457 ;  see  Doag.  374). 

*  Where  a  person  entitled  to  toll  of  a  commodity ,  (wheat,  for  instance),  takes 
more  than  he  is  entitled  to,  an  action  of  trover  lies  against  him  for  the  excess, 
although  the  part  bwfnlly  taken  be  mixed  np  with  the  excess.  {Narnum  ▼.  Bell^ 
£.  T.  1831,  K.  B.,  2  B.  &  Ad.  190).  The  toll  of  Id,  for  every  pig  brought  into 
the  market,  not  unreasonable.  {Wright  v.  Bruirter,  T.  T.  1832,  K.  B., 
4  B.  &  Ad.  116). 

t  An  explicit  clause  is  not  affected  by  a  subsequent  ambiguous  one.  {Nihlett 
V.  Pottow,  T.  T.  1834,  C.  P.,  1  Bing.  N.  S.  81).  And  where  one  statute  gives 
certain  toll,  a  snbsequent  one,without  express  words,  does  not  take  away  the  toll. 
{Rowe  y.  Shitwn,  B.  T.  1833,  K.  B.,  1  N.  &  M.  734;  S.  C.  4  B.  &  Ad.  726). 

Although  an  extra  toll  be  illegal  by  the  13  Geo.  3,  c.  84,  still  it  is  valid  under 

3  Geo.  4,  c.  126,  and  is  not  affected  by  the  4  Geo.  4,  c.  95.    {Piciiford  v.  Davis, 
T.  T.  1834.  C.  P.,  1  Bing.  N.  S.  141). 

t  An  action  cannot  be  sustained  for  tolls  improperly  demanded  and  received, 
unless  notice  of  action  be  given  and  the  venue  laid  in  the  proper  county. 
{Waterhouse  ▼.  Keen,  E.  T.  1825,  K.  B.,  4  B.  &  C.  200 ;  abridged  ante,  Action, 
NoUee  of).     See  4  T.  R.  553. 

§  In  an  action  by  the  plaintiffs,  clerks  to  the  trustees  of  a  turnpike  road, 
(brought  under  the  55th  &  57th  sections  of  the  3  Geo.  4,  c.  126,  for  amending 
the  general  laws  in  being  for  regulating  turnpike  roads,  ftc),  against  the  defend- 
ant, as  farmer  of  the  tolls,  and  his  sureties,  for  non-payment  of  the  rent  agreed 
upon ;  semble,  that  the  declaration,  not  alleging  that  the  agreement  for  the  tolls 
was  signed  by  the  trustees  letting  the  said  tolls,  or  any  two  or  more  of  them,  or 
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3.  Evidence  and  Witneuee*, 
4.  Venire  de  novof, 
(b)  By  distress  %- 

VII.  RELATIVE  TO  THE  POWER  OF  JUSTICES  §. 


tombstone  II .     See^  also^  tit.  Churches  and  Chapds. 


by  their  clerk  or  treasurer,  aad  by  the  one  defendant  ai  the  lessee  or  farmer,  ind 
by  the  others  as  his  sureties,  or  that  the  said  agreement  was  by  deed  or  under  the 
seals  of  the  trustees,  or  any  one  of  them,  is  upon  special  demurrer,  ill,  the  57th 
section  of  the  statute,  by  which  such  particularities  are  required,  appeariof  to  be 
imperative,  not  merely  directory.  {Oldroyd  t.  Cramptwn^  M.  T.  1837,  C.  P., 
4  Bing.  N.  S.  24 ;  S.  C.  2  Scott,  256). 

*  In  an  action  for  tolls  and  metage,  a  lease  of  the  office  and  dues,  dtted  ai 
far  back  as  1752,  and  another  in  1795,  and  payment  of  the  dues  without  iiiter> 
ruption  from  1772  to  1828,  for  the  admeasurement  for  ascertaining  the  custom- 
house duties,  although  not  performed  by  the  meter,  and  corporation  book  abewing 
the  existence  of  the  corporation  in  1660:— Held,  prim&  facie  evidence  that  the 
corporation  and  the  office  were  immemorial,  and  supported  the  claims  for  cotli 
not  actually  meted.  Ancient  answers  of  conventionary  tenants  are  CTidenoe; 
so  are  declarations  of  the  lord  of  the  manor,  as  to  the  extent  of  his  rigbts,  en- 
deuce.  {Crease  t.  Barrett,  H.  T.  1835,  Ex.,  1  C.  M.  &  R.  919).  The  jury 
must  not  be  told  they  may  presume  immemorial  right  from  modem  usage.  (/»• 
hint  V.  Harvey,  M.  T.  1835,  Ex.,  1  C,  M.  &  R.  877;  S.  C.  5  Tyrw.  326). 

In  an  action  for  tolls  against  a  party  before  he  became  a  freeman : — Held, 
that  his  having  acquired  that  character  after  the  period  to  which  the  action  re- 
lated, did  not  give  him  any  right  to  inspect  the  corporation  books ;  but  that,  ts 
far  as  regarded  the  action,  aAd  the  subject  of  it,  he  was  still  to  be  coDftdereda 
stranger.  {BrUtol  {Mayor,  ^e.)  v.  Visger,  E.  T.  1827,  K.  B.,  8  D.  &  R.  434). 

In  an  action  for  the  recovery  of  tolls,  a  witness  is  competent  to  prove  for  the 
defendant  that  he  has  used  the  market  or  right  of  way,  for  which  the  tolls  are 
sought  to  be  recovered,  within  six  years,  when  no  toll  was  demanded,  or,  if  de- 
manded, payment  was  refused;  although  the  verdict,  if  for  the  plaintiff,  majbe 
given  in  evidence  against  such  witness  on  a  future  occasion,  in  an  action  for  the 
recovery  of  the  same  tolls.  {Laneum  v.  Lovell,  H.  T.  1833,  C.  P.,  9  Bing. 
465;  S.  C.  2  M.  &  Scott,  843). 

t  In  an  action  for  toll  traverse  on  com  brought  into  R.,  and  then  sold  aad 
disposed  of,  the  evidence  being  that  the  sale  was  41^  quarters  of  wheat  in  the 
market-place  of  R.,  "by  two  sacks  pitched  in  the  market,"  and  bill  of  exocptiooi 
that  there  was  not  sufficient  evidence  whereon  &c. ;  it  appearing  that  the  atten- 
tion and  direction  of  the  learned  Judge  had  been  exclusively  turned  to  the  en- 
dence  which  went  to  establish  the  existence  of  the  toll,  the  Court  directed  a  renire 
de  novo.  {Vines  v.  Mayor  of  Reading,  M.T.  1826,  C.  P.,  4  Bing.  8). 

X  In  case  for  resoous  of  goods  distrained  for  toll  under  the  authority  of  a 
statute,  which  gives  a  right  to  distrain  particular  goods  only,  the  declaratioB  ma^ 
shew  that  the  goods  taken  were  such  as  the  plaintiffs  were  empowered  to  dis- 
train. But  a  declaration  for  pound  breach  of  such  goods  is  sufficient,  thooffa  it 
discloses  no  right  of  distress.  {Parrett  Navigation  Company  ▼.  Stover,  E.  T. 
1840,  Ex.,  8  D.  P.  C.  405). 

§  A  mere  claim  of  a  right  to  take  certain  tolls,  without  shewing  clearly  that  it 
is  a  bon&  fide  claim,  is  not  sufficient  to  oust  justices  of  the  jurisdiction  to  coovwt 
for  taking  them  improperly.  {Rejp  v.  Hampshire  Justices,  M.  T.  1834,  B.  C, 
3  D.  &  C.  47). 

11  ^  Trespass  may  be  supported  against  a  party  wrongfully  remoTing  aind  erasing 
an  inscription  from  a  tombstone  by  the  party  erecting  it,  notwithstanding  the 
freehold  is  in  the  parson.  {Spooner  v.  Brewster,  T.  T.  1825,  C.  P.,  3  Biaj. 
136 ;  S.  C.  2  C.  &  P.  34  ;  S.  P.  2  Roll.  Rep.  140). 
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^o(Dn-(!rkrft  *.    See,  also^  tit.  Corporation, 


^rabe.    See,  also,  tits.  Apprentice — Corporation. 


Hitchcock  v.  Coker.  H.  T.  1837.    K.  B.    1  iV:  ^-  P.  796. 

The  defendant,  a  druggist  in  the  town  of  T.,  in  consideration  of  An  agreement 

(he  plaintiff  receiTiQg  the  defendant  into  his  service  as  an  assistant  ^^^  ^  practiae 

in  that  trade,  at  a  certain  annual  salary,  covenanted  that  he  would  ^y**'"  f  a"> 

not  at  any  time  thereafter  directly  or  indirectly  exercise  that  trade  gp^^,  not^re^*"* 

within  three  miles  thereof,  under  a  penalty.     On  error,  in  the  £x-  stricted  as  to 

chequer  Chamber,  the  Court  held  that  such  restriction  was  not  un-  time,  ia  Talidf. 
reasonable,  on  account  of  its  being  indefinite  as  to  duration,  and 
that  the  consideration  was  legal,  and  of  some  value;  reversing  the 
judgment  below. 


'^XBbttStt*     S^^i  ^^^9  particular  titles  according  to  sabject- 

matter. 


treason  §•     See  5  &  6  Vict.  c.  51. 


*  Office  of  town-clerk  incompatible  with  his  election  aa  a  capital  bnrgeai. 
(HeJF  T.  Bond,  T.  T.  1825,  K.  B.,  6  D.  &  R.  333). 

t  Bat  a  contract  operating  more  on  restraint  of  trade  than  the  immediate  ob- 
ject of  the  contract  reqnires  is  void.  (Homer  v.  OroveSf  T.  T.  1831,  C.  P.,  7 
Bing.  735).  Where  three  persona  carrying  on  a  similar  trade,  and  vending  their 
manolBctiires  abont  the  coantry,  entered  into  an  agreement,  for  their  mutual 
benefit,  to  confine  themselves  to  certain  districts,  and  that  neither  should  pur- 
ikaae  certain  articles  at  O.  beyond  a  certain  price ;  and  that  if  any  other  persona 
should  set  up  the  same  trade,  and  oppose  them,  that  then  they  would  meet  to- 
gether and  enter  into  such  mutual  agreement  as  should  be  beneficial  to  their 
mutual  interests,  it  being  their  intention  not  to  do  any  acts  prejadicial,  but  to  aid 
and  aasiat  each  other  in  the  aaid  trade  to  the  utmost  of  their  power : — Held,  that 
fueh  agreeoient,  not  operating  as  a  general  restraint  of  trade,  was  valid,  and  that 
there  was  on  the  face  of  it  a  sufficient  consideration  for  the  partial  restraint  it 
contemplated.     {Wickens  v.  Evans,  T.  T.  1829,  Ex.,  3  Y.  &  J.  318). 

t  By  Reg.  Gen.,  H.  T.  4  Will.  4,  '*All  special  traverses,  or  traverses  with  an 
inducement  of  affirmative  matter,  shall  conclude  to  the  country :  provided,  that 
this  regulation  shall  not  preclude  the  opposite  party  from  pleading  over  to  the 
inducement  when  the  traverse  is  immatenal." 

i Indieinteni.'}— The  7  Ann,  o.  21,  s.  11,  requires  the  delivery  of  a  copy  of 
indictment  and  liat  of  witnesses,  together  at  one  and  the  same  time,  ten  days 
before  the  trial,  where  the  copy  of  indictment  was  first  delivered,  and  the  list  of 
witneasea  at  a  different  time,  but  both  within  the  prescribed  period: — Held,  that 
the  proper  time  for  objecting  was  before  plea,  so  that  the  trial  might  be  post- 
pone ;  and  that,  if  not  then  taken,  and  the  prisoner  pleads  to  the  indictment,  it 
is  too  late  to  object  afterwards  (by  a  majority  of  the  judges).  {Reff.  v.  F)ro9t^ 
1839,    2  Moo.  C.  C.  140). 

.Bcridence.l—To  constitute  the  treason  of  levying  war  againat  her  Majesty 
within  the  realm,  there  must  be  an  insurrection,  there  must  be  force  aoeompany- 
ifl^  that  insurrection,  and  it  must  be  for  an  object  of  a  general  nature ;  and  if  a 
person  act  as  the  leader  of  an  armed  body,  who  enter  a  town,  and  their  object  be 
neither  to  take  the  town  nor  attack  the  notary,  but  merely  to  make  a  demon- 
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®ries*.     See,  also,  tit.  Fixtures, 


Zxt%ii^n»fi. 


I.  RELATIVE  TO  WHEN  OR  WHEN  NOT  MAINTAIN- 

ABLE,  p.  502. 

II.  RELATIVE   TO  BY   AND  AGAINST  WHOM  MAIN- 
TAINABLE, p.  503. 

HI.  RELATIVE  TO  THE  ACTION  FOR. 
(a)  Declaration,  p.  504. 
\b)  Pleas. 

1.  In  general,  p.  505. 

2.  When  several  Pleas  allowed,  p.  505. 

3.  Not  Guilty,  p.  506. 

stration  to  tbe  magistracy  of  the  strength  of  their'  party,  either  to  procore 
the  liberation  of  certain  prifioners  convicted  of  some  political  offence,  or  to 
procure  for  those  prisoners  some  mitigation  of  their  punishment,  this,  thongfa  an 
aggravated  misdemeanor,  is  not  high  treason.  In  a  case  of  high  treason  the  pri- 
soner is  not  bound  of  necessity  to  shew  what  was  the  object  or  meaning  of  the 
said  acts  done.  The  offence  charged  must  be  made  out  by  those  who  make  the 
charge.    {Reg,  v.  JVew/,  1839,  N.  P.,  9  C.  &  P.  129). 

LUt  of  witne»tea.'] — Description  of  witnesses,  as  of  the  parish  of  W.,  in  the 
borough  of  W.  :-^Held  sufficient,  although  the  parish  extended  far  beyond  the 
bounds  of  the  borough.  {Reg,  y.  Frosty  1840,  N.  P.,  9  C.  &  P.  151 ;  S.  C. 
2  Moo.  C.  C.  140). 

Jury,"] — In  treason,  the  rule  is,  to  call  over  the  panel  of  jurors  as  they  are 
alphabetically  arranged;  but,  the  attorney-general  not  objecting,  they  were  allowed 
to  be  called  by  ballot.  In  challenging,  neither  party  is  to  be  prejudiced  bj 
the  party  having  taken  the  book  in  his  hand  without  authority,  otherwise 
the  taking  the  book  is  the  commencement  of  the  oath.  The  right  of  the  Crown 
to  its  challenges  is  not  affected  by  the  6  Geo.  4,  c.  50,  which  is  a  mere  re-enact- 
ment  of  33  £dw.  1,  st.  4.  (Reg,  v.  Froet,  1839,  N.  P.,  9  C.  &  P.  156).  If  t 
true  bill  be  found  against  a  person  for  high  treason,  the  Judge  will,  on  the  ip- 
plication  of  the  counsel  for  the  Crown,  order  the  sheriff  to  fiunish  tbe  solicitor 
to  the  Treasury  with  a  list  of  the  persons  to  be  summoned  on  the  jury,  that  a 
copy  of  it  may  be  delivered  to  tiie  prisoner.  {Rex  v.  CoUuu,  1832,  N.  P., 
5C.  &.  P.  305). 

CoufueL] — The  Crown  cannot  recal  a  witness  to  contradict  matters  offered  in 
defence,  unless  they  arise  ex  improvise,  and  the  fact  new,  and  which  the  Crown 
could  not  foresee,  and  then  the  evidence  in  reply  must  be  confined  to  such  matto' 
only.  {Reg,  v.  Frost,  1839,  2  Moo.  C.  C.  140).  Counsel  may  be  assigned  for 
a  prisoner  charged  with  high  treason,  upon  an  application  made  to  the  Clerk  of 
the  Crown  during  an  adjournment  of  the  commission,  between  the  finding  of  tbe 
indictment  and  the  arraignment ;  or  the  prisoner  will  be  allowed,  if  he  wuhes  it, 
to  delay  naming  his  counsel  till  he  is  brought  up  to  be  tried.  {Reg,  ▼.  Froet,  1839, 
N.  P.,  9  C.  &  P.  132).  The  prisoner,  in  a  case  of  high  treason  has  a  r^t  to 
address  the  jury  in  addition  to  the  speeches  of  his  counsel;  and  aemble,  tbst 
both  the  prisoner  and  counsel  have  a  right  to  address  the  jury,  although  there 
be  no  evidence  on  the  part  of  the  defence.  {Rex  v.  CoUmtf  1832,  N.  P.,  5  C.  &  P. 
305). 

*  If  a  tree  grows  near  the  confines  of  the  land  of  two  parties,  so  that  tbe  roots 
extend  into  the  soil  of  each,  the  property  in  the  tree  belongs  to  the  owner  of 
that  land  in  which  the  tree  was  first  sown  and  planted.  {Holder  v.  Gmiea,  1827, 
N.  P.,  IM.  &M.112). 
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m.  RELATIVE  TO  THE  ACTION  FOR— (con/wtterf). 

4.  Denial  o/Foasession  or  (roods  being  the  Pkm^ 

tiff*9,i^.  506. 

5.  That  Goods  were  enewnhering  Close,  and  entry 

to  retake,  p.  506. 

6.  Accord  and  Satisfaction,  p.  507. 

7.  Distress,  Justification  under,  p.  507. 

8.  Fi,fa.,  Justification  under,  p.  507. 

9.  Liberum  tenementum,  p.  507. 

10.  License,  p.  508. 

11.  Nuisance,  abating  of,  p.  508. 

12.  Son  Assault,  p.  508. 

13.  Tender  of  Amends,  p.  508. 

14.  Peace,  to  preserve,  508. 

15.  Mesne  Profits,  ^c,  Action  of,  509. 

16.  Debt,  going  to  demand,  509. 

17.  Wife,  to  re-take  possession  of,  p.  509. 

18.  Certificate  of  Magistrate,  p.  509. 

19.  Justifying  under  a  mortgagee,  p.  509. 

(e)  New  Assignment,  p.  509. 
{d)  Replication,  p.  510. 

(«)  Rejoinder,  p.  510. 

(/)  Evidence. 

1.  In  general,  p.  511. 

2.  For  plaintiff,  p.  511. 

3.  For  d^endant,  p.  512. 

(^)  Witnesses,  p.  512. 

(A)  Proceedings  at  the  trial,  p.  513. 

(f)  Damages,  p.  513. 
(J)  Verdict,  p.  513. 

{k)  Costs. 

1.  In  general,  p.  514. 

2.  Where  severed  Issues,  p.  514. 

3.  Of  Witnesses,  p.  514. 

4.  Where  several  Defendants,  p.  515. 

5.  In  case  ofNevo  Assignment,  p.  515. 

6.  In  case  of  Discontinuance,  p.  515. 

7.  As  to  Policemen,  p.  516. 

8.  Of  the  Judge's  Certificate,  p.  516. 

(/)   Of  the  fostea,  p.  517. 


soa 


TRESPASS --irAen  maintainable. 


III.  RELATIVE  TO  THE  ACTION  YOK^(e<miinued). 

(m)  Amendments,  p.  517. 
(n)  Nonsuit,  p.  517- 
(o)  Inquiry,  writ  op,  p.  517. 
(p)  New  trial,  p.  517. 

IV.  RELATIVE  TO  THE  PETTY  TRESPASS  ACT,  p.  517. 


Whether  the 
act  amoants  to 
a  trespass  or  an 
indictable  forci- 
ble entry  is  a 
question  for  the 
Jnd^. 


A  party  direct- 
ing an  act  to 
be  done  most 
be  taken  to 
have  contem- 
plated all  the 
probable  con- 
sequences  of 
the  act,  and  be 
liable  for 
them*. 


I.  RELATIVE  TO,  WHEN  OR  WHEN  NOT  MAITAINABLE. 

Newton  v.  Harland,  T.  T.  1840.  C.  P.     1  Scott,  N.  S.  474; 

S.  C.  1  itf.  ^  G.  644. 

In  trespass,  plea,  that  the  defendant  was  lawfully  possessed  of  a 
dwelling-house,  and  the  plaintiff  unlawfully,  in  the  said  house,  at 
the  said  time  when  &c.,  justifying  the  removal  of  the  plaintiff  lilei 
request  &c.;  it  appearing  that  plaintiff  had  heen  tenant  of  apart- 
ments in  the  defendant's  house,  and  continuing  in  possession  after 
the  determination  of  the  tenancy  hy  notice  to  quit,  the  defendant 
had  turned  the  wife  of  the  plaintiff  out  of  possession,  using  no  more 
force  than  was  necessary  to  compel  her  to  quit  the  premises — 

The  Court  held,  that  if  the  entry  of  the  defeiadant  was  with  such 
force  as  to  suhject  him  to  indictment  for  forcible  entry,  and  so  his 
possession  obtained  by  criminal  means  not  lawful,  that  point  oogbt 
to  have  been  expressly  put  and  found  by  the  Judge  (diss.  Colt' 
man,  J.). 

Gregory  v.  Piper,  E.  T.  1829.  K.  B.     9  B.  ^  C.  591. 

A  MASTER  ordered  a  servant  to  lay  down  a  quantity  of  rubbish 
near  his  neighbour's  wall,  but  so  that  it  might  not  touch  the  same, 
and  the  servant  used  ordinary  care  in  executing  the  orders  of  his 
master,  but  some  of  the  rubbish  naturally  ran  against  the  wall. 

The  Court  held,  that  the  master  was  liable  in  trespass,  and  the 
defendant  must  be  taken  to  have  contemplated  all  the  probable  con- 
sequences of  the  act  which  he  had  ordered  to  be  d<»ie;  and  one  of 
these  probable  consequences  was,  that  the  rubbish  would  touch  the 
plaintiff's  wall.     If  that  was  so,  then  the  laying  the  rubbish  against 


*  Bare  possession  raffioes  to  maintain  trespass  against  a  mere  stranger.  (JA^- 
$on  T.  O>ok,  £.  T.  1838,  C.  P.,  6  Scott,  179).  But  where  A.»  before  be  entcn^ 
the  police  force,  sent  a  certificate  of  his  good  character,  signed  by  the  ookmei  cf 
the  8th  Hossars,  to  the  commissioners  of  police.  On  his  dismissal  from  thatforce, 
the  certificate  was  returned  to  the  plaintiff,  inclosed  in  a  letter  signed  by  the  defend- 
ant, the  certificate  being  stamped  with  the  words,  "  Dismissed  the  police  serrioe :" 
— Held,  that,  for  stamping  these  words,  trespass  was  not  the  proper  foma  of  actkn; 
and  also,  that  this  was  not  evidence  to  go  to  the  jury  that  it  was  done  by  the  de- 
fendant, or  by  his  order.  (Taylor  v.  Jtowan,  T.  T.  1835,  N.  P.,  7  C  &  P.  70). 
So,  where  a  custom-house  officer  took  by  force  from  a  passenger,  landing  from  a 
vessel,  a  portfolio,  containing  drawings,  without  making  any  previous  deisaad, 
which  was  afterwards  given  back  to  him:— Held.,  that  the  officer  was  not  firbfe 
in  trespass  de  bonis  asportatis,  the  goods  coming  within  those  enumerated  in  the 
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the  wall  was  as  much  the  defendant's  act  as  if  it  had  been  done  by 
his  express  command.  The  defendant,  therefore,  was  the  person 
who  caused  the  act  to  be  done,  and  for  the  necessary  or  natural 
consequences  of  his  own  act  he  is  responsible  as  a  trespasser. 


n.  RELATIVE  TO,    BY  AND  AGAINST  WHOM  MAIN- 

TAINABLE. 

Dean  r.  Hogg,  M.  T.  1834.  C.  P.     10  Bing.  345;  S.  C.  4  Jtf.  ^ 

Scotty  188;  8.  C.  6  C.  ^P.  54. 

The  defendant  hired  a  vessel  from  the  owner  for  a  day,  for  the  A  prty  who 

purpose  of  performing  a  certain  voyage,  and  entertaining  a  stipulated  ^"fcs  a  ▼(^^j* 

number  of  friends.   No  change  was  made  with  regard  to  the  captain  jon^itotheown- 

and  crew,  who,  as  upon  ordinary  occasions,  performed  the  duties  of  er,  cannot  main- 

the  vessel.  tain  trespass 

The  Court  held,  that,  under  the  circumstances,  the  defendant  had  against  a  perron 
not  such  a  possession  of  the  vessel  as  justified  the  forcible  expulsion  '^^  '^l^SL 

-         .        *^        I.I.J  i.''ji.4.i-  '     '  r  j,\.      consent  ot  the 

Of  a  stranger  who  had  come  on  board  by  the  permission  of  the  utter.* 
captain. 

Khedule  to  3  &  4  Will.  4,  c.  56,  as  liable  to  forfeiture.  Bat  semble,  per  Lord 
DenmoHf  he  would  haye  been  liable  in  trespass  to  the  person,  unless  fraud  or 
tome  attempt  at  concealment  bad  been  shewn.  (/>e  Oimdouin  v.  Lewit,  E.  T. 
1839,  Q.  B.,  10  Ad.  &  £.  117  ;  S.  C.  2  P.  &  D.  283). 

*  So,  a  landlord  cannot  maintain  trespass  for  cutting  down  trees  not  timber. 

(Ckannon  ▼.  Patch,  T.  T.  1826,  K  B.,  5  B.  &  C.  897;  S.  C.  8  D.  &  R.  651). 

So,  one  tenant  in  common  cannot  sue  another  in  trespass  for  the  breaking  and 

entering  a  close,  of  which  they  were  owners.  (Noye  ▼.  Reed,  M.  T.  1827»  K.  B., 

1  M.  &  R.  63).      But  a  remainderman,  after  entry,  may  maintain  trespass 

sgainst  a  party  who  has  wrongfully  intruded  and  retained  possession.  {Butcher  v. 

Bttteher,  M.  T.  1827,  K.  B.,  7  B.  &  C.  399;  S.  C.  1  M.  &  R.  220).    An  action 

of  trespass  cannot  be  maintained  by  one  tenant  in  common  of  a  party-wall  against 

the  other.     Nor  does  the  altering  of  such  a  wall  for  the  purpose  of  improvement 

(for  instance  the  heightening  of  it)  render  the  party  who  makes  the  alteration 

a  trespasser,  though  he  may  be  liable  to  an  action  on  the  case.  {Cubitt  ▼.  PoT' 

ter,  E.  T.  1828,  K.  B.,  8  B.  &  C  257). 

A  private  owner  may  sue  servants  of  a  water  company,  who  take  up  pavement 
behagJDg  to  him.     {Scales  t.  Pickering,  H.  T.  1827,  C.  P.,  4  Bing.  448 ;  S.  C. 
1  M.  &  P.   194).      A  sailor,  who  had  lodged  for  some  weeks  at  a  public-house, 
and  also  received  advances  of  cash  from  the  person  who  kept  it,  having  been  paid 
his  wages  in  the  presence  of  the  father  of  the  publican,  went  to  the  house  of  the 
latter,  and  there,  after  drinking  some  spirits,  became  intoxicated  and  fell  asleep. 
The  father  of  the  publican,  in  his  son's  presence,  desired  a  young  woman,  aa 
aoqaaiotance  of  the  sailor,  to  take  the  money  out  of  his  pocket,  which  she  did, 
and  laid  it  on  the  table.    It  was  13/.  17 1.  6d,    The  publican  took  it  up  and  said, 
he  would  keep  it  till  the  man  got  sober.     The  father  told  her  to  say  when  the 
sailor  awoke,  that  his  money  was  lost.   The  publican  said  she  had  better  be  there 
in  the  nsoming  when  he  settled  with  the  sailor.  When  he  awoke  he  asked  for  his 
money,  the  father  said  it  was  all  right  till  the  morning.     After  this,  by  desire 
of  the  sailor,   a  pound  in  silver  was  given  to  the  young  woman  out  of  the  money, 
and  the  next  morning,  on  his  applying  for  the  remainder,  he  was  offered  two  shil- 
lings and  some  copper  as  the  balance,  after  deducting  what  he  owed  the  publi- 
can : — Ifeld,  that  a  joint  action  of  trespass  was  maintainable  against  both  the  pub« 
lican  and  his  father,  and  that  the  sailor  was  entitled  to  recover  the  whole  amount 
taken  frona  him ,  without  any  other  deduction  than  that  of  the  pound  afterwards 
given  to  the  woman.     {Peddell  v.  Rutter,  M.  T.  1837,  N.  P.,  8  C.  &  P.  337). 
Suhseqnent  assent  to  a  trespass  will  not  make  the  assenting  party  a  C0'tre»« 
passer,  nnless  the  trespass  was  committed  for  his  benefit.      (Wilson  v.  Barker ^ 
£.  T.    1833,    K.  B.,  1  N.  &  M.  409). 
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III.  RELATIVE  TO  THE  ACTION  FOR. 

(a)  Declaration. 

Smith  v.  Smyth,  H.  T.  1834.  C.  P.     10  Bing.  406;  S.C.  4  M. 

^  Scott,  180. 

The  Court  can-  The  plaintiff  in  his  declaration  alleged  that  defendant  com- 
not  say  that  mitted  the  trespass  complained  of  with  force  and  arms,  to  wit,  in 
in^MidfU^x  ^^^  county  of  Middlesex,  in  a  certain  room  and  apartment  of  the 
called  Lon-  plaintiff,  in  and  parcel  of  a  certain  dwelling-house  situate  and  bmg 
don*.  in  London.    On  special  demurrer  upon  the  ground,  that  though  an 

f.  jtion  in  itself  local  was  brought  in  Middlesex,  yet  the  circumstance 
in  which  such  action  originated  was  said  to  have  taken  place  in 
London: — Held,  that  the  Court  was  not  obliged  to  notice  judicially 
that  there  might  not  be  such  a  place  as  London  in  Middlesex; 
consequently,  the  action  was  well  brought,  and  the  demurrer  should 
be  overrulea. 


Lempriere  v.  Humphrey,  E.  T.  1835.    K.  B.     4N.^M.  638. 

Noqnestion  can  The  declaration  in  trespass  described  the  close,  in  which  &c.,  by 
be  raised  as  abuttals  on  the  four  cardinal  points  respectiyely,  towards  certain 
der'th^^l'^^f  P^®^®»  *®  which  the  defendant  pleaded  liberum  tenementum,  on 
libemm  tene^  which  issue  was  joined;  the  Court  held,  that  the  defendant  was  bound 
mentumt.  ^7  ^^^  description  in  the  declaration,  which  he  had  adopted  and  jus- 

tified under  it;  and  the  defendant  haying  proved  his  possession  of  a 
dose  also  corresponding  with  the  same  abuttals,  could  not,  upon 
such  a  state  of  pleading,  raise  an  objection  to  the  generahty  or  un- 
certainty of  the  plaintiff's  description,  but  would  be  in  the  same 
situation,  as  if  the  plaintiff  had  set  out  a  correct  description  of  his 
close,  either  by  abuttals  or  by  name. 

*  The  statement  of  the  use  made  of  a  dose  is  sarplusage.  {Duke*  t.  Gwtht/i, 
E.  T.  1835,  C.  P.,  1  Bing.  N.  S.  588;  S.  C.  1  Scott,  570. 

A  declaration,  which  substantiaUy  complains  of  a  wrong,  properiy  the  sabject 
of  an  action  of  trespass,  is  good  after  verdict,  thongh  it  contained  no  aUegition 
of  vi  et  armis,  and  is  framed  in  case  for  consequential  damage.  {HMdiem  t. 
NichoUon,  T.  T.  1839,  Ex.,  5  M.  &  W.  437. 

t  By  Reg.  Gen.,  H.  T.  4  Will.  4.  In  an  action  of  trespass,  qnare  daossB 
fregit,  the  dose  or  place,  in  which  &c.,  must  be  designated  in  the  dedaratioo  bj 
name  or  abuttals,  or  other  description;  in  foilure  whereof  the  defendant  may  deatv 
specially. 

A  strip  added  to  a  dose  may  be  called  by  the  name  of  the  dose.  (Ursirator 
▼.  Tomiinton,  T.  T.  1840,  C.  P.,  8  D.  P.  C.  827;  S.  C.  1  Scott,  N.  S.426;  S- 
C.  1  M.  &  G.  484).  Where  a  plaintiff  complains  of  a  trespass  in  a  dose,  wUcb 
he  names  and  describes  by  metes  and  bounds,  and  the  defendant  pleads  a  jostifici- 
tion  as  to  the  trespass  in  the  close,  **  in  which  &c.,"  such  ezpresskm,  '*  in  vbick 
&c.,"  means  not  Uie  whole  close,  but  the  spot  in  which  the  trespass  was  oomak* 
ted,  and  the  plea  will  be  proved,  if  the  justification  proved  apply  to  that  ipot, 
although  it  do  not  extend  to  the  whole  of  the  dose.  {Banett  t.  MUckdi,  H.T. 
1831,  K.  B.,  2  B.  &  Ad.  99).  A  dedaration,  which  alleges  that  A.  B.  broke  tad 
entered  the  dwelling-house  of  the  plaintiff,  and  made  a  disturbanoe  therain,  tod 
broke  open  a  part  of  the  leads  and  roof  of  the  said  dwelling-house,  is  not  ntpportcd 
by  proof  of  breaking  an  external  rail-fence,  and  trespassing  on  leads,  fbrauag  die 
roof  of  a  counting-house  occupied  by  A.  B.,  but  used  as  an  easement  to  the  booK 
of  the  plaintiff.    [Mudie  v.  Bell,  H.  T.  1828,  N.  P.,  3  C.  &  P.  331). 
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(b)  Pleas. 
1.  In  general. 

M'CuRDY  r.  Driscoll,  E.  T.  1833.  Ex.     1  C.  ^  M.  618;  S.  C. 

3  Tyrw.  571. 

In  trespass,  to  a  declaration  containing  counts  for  several  as-  The  pleas  miut 
aanlts,  &c.,  each  plea  going  to  the  whole  declaration,  shewed  only  a  ©over the ieTerel 
justification  on  one  occasion.  iSd^f"** 

The  Court  held  the  plea  insufficient,  as  not  covering  the  several 
trespasses  laid. 

2.  Several  Pleas,  when  allowed, 

NiALE  ».  M<Kenzie,  T.  T.  1834.  Ex.     1  C,  M.  ^  iJ.  61;  S.  C. 

4  Tyrw,  670. 

In  trespass  for  hreaking  and  entering  the  plaintifiTs  dwelling-  Notg^ty,^id 
bouse,  and  seizing  goods,  &c.,  rule  to  plead  not  guilty,  and  a  justifi-  *  jMtification 
cation  as  landlord  under  a  distress  for  rent.  ^^^  ^  distress 

The  Court  will  not  allow  the  defendant  to  plead  the  general  issue,  not  allowedf! 
and  a  special  plea  of  justification,  where  a  statute  entitles  him  to 
give  matters  of  justification  in  evidence  under  the  general  issue. 

*  If  they  do  not,  though  one  issue  he  found  for  the  defendant,  plain'^ 
tiff  will  be  entitled  to  a  verdict.  (ButA  y.  Parker,  T.  T.  1834,  C.  P., 
1  Bing.  N.  S.  72). 

Where  a  right  is  founded  on  an  exception,  it  cannot  he  pleaded  as  a  re- 
serration.  {Fancy  ▼.  Scott,  E.  T.  1828,  K.  B.,  2  M.  &  R.  335).  To  a  declar- 
ation in  trespass  for  an  assault,  a  plea,  justifying  in  defence  of  the  defendant's 
dwelling-house,  with  a  quse  est  eadem  &c.,  and  a  traverse  of  any  other  place 
than  the  said  dwelling-house,  is  bad  on  special  demurrer,  as  the  traverse  is  un- 
necessary. (Hembro  v.  Bailey,  M.  T.  1832,  Ex.,  1  C.  &  M.  204;  S.  C. 
3Tyrw.  153).  In  trespass  to  a  building  and  close,  it  is  a  good  justification 
that  the  building  belonged  to  the  defendant,  and  that  he  removed  the  goods 
of  the  plaxDtifT,  which  were  encumbering  it,  to  the  said  close  of  the  plaintiff  ad* 
joining  thereto,  the  same  being  a  convenient  place  for  depositing  them.  {Rea  y  . 
Sheward,  £.  T.  1837,  Ex.,  2  M.  &  W.  424). 

An  excise  officer  may  re- take  the  possession  of  goods  by  force  from  a  person 
wrongfully  refusing  to  deliver  them  up.  {Rex  v.  Milton,  T.  T.  1827|  N.  P., 
1  M.  &  M.  107). 

f  In  trespass  quare  clausum  fregit,  the  defendant  pleaded,  1st,  not  guilty ; 
2nd,  that  Uue  plaintiff  was  not  poss^sed  ;  3rd,  that  defendant  was  seised  in  fee ; 
4tb,  that  A.  B.  was  seised  in  fee,  and  that  the  defendant  by  his  command  com- 
mitted the  trespass  complained  of,  fire.    A  summons  having  been  taken  out  to  strike 
out  the  third  and  fourth  pleas,  the  Judge  refused  to  make  any  order,  whereupon 
an  application  for  that  purpose  was  made  to  the  Court  of  Exchequer : — Held, 
that  the  third  and  fourth  pleas  might  be  pleaded  together  with  the  second,  as  they 
were  not  necessarily  founded  on  the  same  ground  of  answer  or  defence,  within 
R.  G.,  H.  T.  4  WiU.  4,  s.  6.  {Morse  v.  Apperley,  H.  T.  1840,  Ex.,  6  M.  &  W. 
145 ;  S.  C.  8  D.  P.  C.  203).     In  an  action  of  trespsss,  the  Court  refused  to 
aUow  the  defendant  to  plead  the  pleas  of  not  guilty,  and  payment  of  money  into 
Court,  to  the  whole  action,  but  directed  either  that  the  latter  plea  should  be  con* 
fined  to  so  much  only  of  the  cause  of  action  as  was  intended  to  be  admitted,  or 
should  be  struck  out.  {Thompeon  v.  Jackton,  E.  T.  1840,  C.  P.,  8  D.  P.  C.  591; 
8,  C.  1  Scott  N.  S.  157).     And  in  trespass,  where  a  defendant  may  give  the 
matter  of  justification  in  evidence  under  the  general  issue,  he  will  not  be  allowed 
to  plead   the  general  issue,  and  also  a  special  plea  of  justification.   {Neal  v. 
Maekenxie^  T.  T.  1834,  Ex.,  1  C,  M.  &  R.  61;  S.  C.  2  D.  P.  C.  702 ;  see, 
also,  tit.  Statute, 

vol..  V.  XL 
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3 .  General  Iseue  * . 


4.  Denial  of  Possession  or  Goods  being  the  Plaintiff* s. 

Fleming  v.  Cooper,  T.  T.  1836.  K.  B.     5  Ad.  f  E.  221. 
Flea  denjrfiig  Plea,  in  trespass  for  brekking,  &c.  closes  of  and  belongmg  to 

A^iSd*^"*  the  plaintiff,  denying  that  plaintiff,  at  the  said  times  when  &c.,  was 
elude  to  the  possessed  of  the  said  closes  in  manner  &c.,  and  condading  to  the 
coontiTt*  country. 

The  Court  held  the  conclusion  right. 


5.  That  Goods  were  encumbering  Close  X^  and  entering  to  re-take^. 

Patrick  v.  Colerick,  E.  T.  1838.  Ex.    ^  M.  ^  W.  483. 

Defendant  may       Plea,  in  trespass  for  entering  plaintiff's  close,  that  plaintiff  had 
plead  that  he      entered  defendant's  close,  and  seized  goods  against  his  will,  and 

*  By  Reg.  Gen.,  H.  T.  4  Will.  4^   in  actions  of  trespara  qnare  cUosom 
fregit,  the  plea  of  not  gniltr  shall  operate  as  a  denial  that  the  defendant  com- 
mitted the  trespass  alleged  in  the  place  mentioned,  bnt  not  as  a  denial  of  tbe 
plaintiff's  possession,  or  right  of  possession  of  that  place,  which,  if  intended  to 
be  denied,  mnst  be  traTened  specially.    In  actions  of  trespass  de  bonu  aspor- 
tatis,  the  plea  of  not  guilty  shall  operate  as  a  denial  of  the  defendant's  having  com- 
mitted the  trespass  idleged,  by  taldng  or  damaging  the  goods  mentioned,  bnt  not 
of  the  plaintiff's  property  therein.    The  plea  of  not  guilty  does  not  put  in  iaaoe 
the  inducement.  {Duke$  ▼.  Gottling,  E.  T.  1835,  C.  P.,  I  Bing.  N.  S.  588  ;  S.  C. 
1  Scott,  570).    And,  in  trespass  against  ten  defendants  for  breaking  the  hoose 
of  A.,  and  talking  his  woollen  yam,  the  defendants  may,  under  the  general  issae, 
shew  that  the  yam  was  afterwards  condemned  under  the  stat.  17  Geo.  3*  c  56, 
in  order  to  make  out  that  A.  could  have  no  property  in  it ;  but  the  condemnatioa 
of  the  yam,  unless  the  parties  had  a  search-warrant,  will  not  justify  tbe  entering 
of  a  house.    (Daviet  v.  Nest,  1833,  6  C.  &  P.  167).    To  an  action  of  trespui 
brought  bv  the  mortgagor  in  possession  against  the  mortgagee,  for  breaking  snd 
entering  ue  premises,  and  taking  away  the  com  and  other  prodnce,  the  d^eod- 
ant  may  give  his  legal  title  as  mortgagee  in  evidence  under  the  general  issae, 
although  the  mortgage  is  for  a  term  and  not  in  fee.    {Johtuon  ▼.  ffew9on^  E.  T. 
1828,  K.  B.,   2  M.  &  R.  227).     But  a  defence,  that  injury   did  not  arise 
from  default  of  defendant,  must  be  pleaded.  (Cotierill  v.  Starkey^  M.  T.  1838, 
N.  P.,  8  C.  &  P.  691).  And  in  trespass:— Held,  that,  under  the  general  issue,  the 
defendants  could  not  shew,  in  mitigation  of  damages,  that  they  acted  under  tite 
landlord  against  whom  an  action  had  been  brought,  and  that  damages  were  ob- 
Uined  for  the  same  trespass.  {Day  v.  Porter,  1837,  N.  P.,  2  M.  &  Rob.  15lV 
Mere  possession  in  the  plaintiff  being  enough  against  a  wrong-doer,  apon  plea  of  not 
guilty,  and  that  the  goods  were  not  the  property  of  the  plaintiff : — -Held,  thst  ^ 
defendant  oould  not  set  up  property  in  a  stranger  under  whom  he  did,  not  jastif! 
the  act  complamed  of.  {Carter  v.  Johnson,  1837,  N.  P.,  2  M.  &  Rob.  263). 

f  A  denial  of  house  or  goods  being  plaintiff's  is  divisible.  {lUmtUdge  r, 
Abbott,  Q.  B.,  3  N.  &  P.  560). 

The  word  **  close  "  in  a  plea  may  denote  interest  as  well  as  possesion.  {Heati  v^. 
miward,  T.  T.  1835,  C.  P.,  2  Bing.  N.  S.  98). 

X  If,  in  trespass  for  taking  goods,  the  defendants  plead  that  W.  L.  was  pos- 
sessed of  a  room,  and  that  they,  as  his  servants,  removed  the  goods,  which  vere 
encumbering  the  room,  to  a  convenient  distance,  this  plea  is  disproved^  if  it  be 
shewn  that  the  defendants  locked  up  the  goods  in  the  room  and  took  away  the 
key.  (/otie«  v.  Lewis,  1836,  N.  P.,  7  C.  &  P.  343). 

$  Plea,  in  trespass  for  breaking  and  entering  plaintiff's  dose,  that  the  defcod* 
ant  was  the  owner  of  certain  goods,  &e.,  on  the  premises,  (not  shewing  how  they 
eame  there),  and  that  he  entered  for  the  purpose  of  taking  them,  doing  no  mioecet- 
aary  damage : — Held,  bad  on  demurrer.  {Anthony  v.  Baney,  T.  T«  1852,  C.P-« 
a  Bing.  816 ;  S.  C.  1  M.  &  Scott,  300). 


TRESPASS— P/tf«*  in.  507 

placed  them  on  the  close  in  the  declaration  mentioned,  and  that  the  entered  the 

defendant  made  fresh  pursuit,  and  entered  to  re-take  the  goods—  ^P^  ^  ^^^ 

The  Court  held,  a  good  plea,  the  plaintiff  giving  an  implied  license  "  ^"^  goo<u. 
to  enter  for  the  purpose  of  re-caption. 


5.  Accord  and  Satis/action, 

Thurman  v.  Wilde,  H.  T.  1840.  Q.  B.    3  P.  ^  D.  289. 

In  an  action  of  trespass  qu.  cl.  fr.,  the  defendants  pleaded  that  Accord  and 
they  acted  as  servants  of  B. ;  that  they  delivered  up  possession  of  *^'"f"f  ?°P 
the  close  to  him,  and  that  he  afterwards,  vnth  the  consent  of  the  TO-trttipLaw* 
defendants,  made  satisfaction  to  the  plaintiff,  which  was  accepted,      though  made' 

The  Court  held,  that,  whether  or  not  satisfaction  from  a  stranger  by  another, 
could  be  pleaded,  it  appeared  from  the  plea  in  this  case  that  B.  was  a 
co-trespasser,  so  as  to  be  able  to  make  a  satisfaction  which  should 
enure  to  the  benefit  of  the  defendants,  and  that,  therefore,  the  aver- 
ment of  their  consent  to  his  so  making  satisfaction  was  immaterial; 
and  that  a  replication  which  tendered  issue  upon  such  consent  was 
bad  on  speciid  demurrer. 


7.  Dittresa,  Justification  under  *. 
8.  Fi,  /a,f  Justification  under  f . 

9.  Liberum  Tenementum  ^« 

*  A  plea  jostiiying  aexznre,  because  goods  franduleptly  removed,  ihoold  be  con- 
fined to  the  breaking  and  entering  the  premises.  (FUteher  ▼.  MariUieTf  H.  T. 
1639.  Q.  B.,  1  P.  &  D.  354). 

f  In  tredpasa  for  breaking  and  entering  a  dwelling-honse  and  taking  plaintiff's 
goods,  the  defendants  pleaded,  Ist,  not  guUty ;  2ndly,  that  the  plaintiff  was  not  pos- 
sessed of  the  dwelling-house ;  Srdly,  that  the  goods  were  not  the  property  of  the 
plaintiff;  A  thly ,  as  to  the  trespass  to  the  house,  that  a  ft.  fa.  issued  against  a  third  party, 
whose  goods  were  in  the  plaintiff's  house ;  and  the  defendants  justified  the  entry 
to  seise  those  goods  under  the  sheriff's  warrant;  to  which  the  plaintiff  replied, 
admitting  the  writ  and  the  warrant,  de  injurift  suA  absque  residuo  causs.  On  the 
trial,  the  plaintiff  proved  that  he  was  in  possession  of  the  house  and  |^oods  at  the 
time  of  Uie  trespass,  and  also  gave  evidence  of  a  conveyance  thereof  from  the  exe- 
cnCion  debtor  to  him ;  but  the  jury  found  that  it  was  not  a  bonA  fide  eouveyanoe. 
The  defendants  gave  no  evidence,  the  Judge  ruling  that  the  seisure  under  the 
writ  and  warrant  was  admitted  by  the  plaintiff's  replication : — Held,  that  it  was 
not  admitted,  and  that  it  was  incumbent  upon  the  defendants  to  prove  their  con- 
nexion with  the  writ  and  warrant,  otherwise  they  would  appear  to  be  wrong- 
doers, and  the  possession  of  the  house  was  sufficient  proof  of  title  in  the  plain- 
tiff in  respect  of  the  house.    (Coms^y  v.  Wilbyt  H.  T.  1838,  Q.  B.,  I  P.  & 
D.  98). 

X  Tht  plea  of  libemm  tenementum  is  divisible.  (Phythian  y.  Whiter  H.  T. 
1836,  Ex.,  4  D.  P.  C.  714 ;  S.  C.  1  M.  &  W.  216). 

Alleging  close  to  be  soil  and  freehold  suffices,  without  averring  a  seisin  in 
fee.  (WHkimmtm  v. MaHn,T.  T.  1832,  Ex.,  2  C.  &  J.  636 ;  S.  C.  2  Tyrw.  544). 
In  trespass  for  breaking  plaintiff's  close  and  grubbing  up  a  hedge,  pleas,  the 
general  issae  smd  liberum  tenementum: — Held,  that,  under  the  latter  plea,  the 
defeodatnt  oould  not  give  evidence  of  a  tenancy  in  common  ;  and  although  a  mere 
ezereise  of  right  of  ownership  over  a  common,  as  dipping  the  hedge,  might 
be  given  in  e^denoe  under  the  general  issue  as  a  justification,  yet  a  complete 
remoral  and  destruction  of  it  could  not.  (Foyee  v.  Voyee^  1820,  N.  P.,  1  Gow, 
201). 

L  L  2 
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10.  License*, 
1 1 .  Nuisance,  Abatement  off, 
12.  Son  Assault  %, 
13.  Tender  of  Amends.    See  post,  div.  Replication,  p.  510. 

14.  Peace,  to  preserve^, 

*  In  trespass  quare  claiisiim  fregit,  on  sevenl  days,  pleas,  leave  and  lioeon 
to  the  whole.     If  some  of  the  trespasses  were  committed  after  the  license  was 
revoked  the  plaintiff  need  not  new  assign,  as  the  defendant  by  his  plea  under- 
takes to  prove  a  license  sufficient  to  cover  all  the  acts  of  trespass.    If  the  plain- 
tiff is  tenant  of  A.,  and  has  agreed  that  A.  shall  give  three  persons  license  to 
sport  over  the  lands,  and  the  defendant  has  such  a  license  from  A. ,  such  a  liceose 
will  not  support  the  plea  of  leave  and  license  by  the  plaintiff.  {Hayward  v.  Grm/, 
1824,  N.  P.,  1  C.  &  P.  448).     In  trespass  quare  clausum  fregit,  the  defend- 
ant pleaded  that  he  and  the  occupiers  of  a  certain  house  had  for  twenty  yean 
enjoyed  as  of  right  a  certain  way  *'  from  a  certain  highway  o?<u:  the  pluntiff^s 
close,  in  which  &c.,  to  the  defendant's  house  and  bock.''  The  replication  alleged 
that  the  defendant  &c.  had  enjoyed  the  said  way  &c.  by  leave  and  license.    It  wu 
proved  that  the  defendant  &c.  had  a  right  of  way  over  the  plaintiff's  dose  to  the 
highway,  and  across  it  to  a  field  of  the  defendant's  on  the  other  side,  and  that  it 
was  a  way  over  the  plaintiff's  close,  and  the  highway  was  never  osed  for  any  other 
purpose  than  to  get  to  the  field  on  the  other  side;  this  was  done  by  the  pluntilTi 
license: — Held,  that  a  right  of  way  to  or  from  a  highway  is  a  right  to  go  to  or 
from  it,  and  to  or  from  each  and  every  place  beyond  it  to  which  it  leads,  and 
that,  as  the  license  here  pleaded  was  proved  not  to  extend  to  the  whole  of  sndi 
right,  the  replication  faUed.    {Colchester  v.  RoberU,  H.  T.  1839,  Ex.,  4  M. 
&  W.  769).     Where  a  distress  was  put  into  the  plaintiff's  premises  for  rent 
on  the  13th,  and  on  the  fifth  day  after  (the  18th)  the  plaintiff  entered  uto  an 
agreement,  whereby,  in  consideration  of  the  landlord  giving  her  the  funutore 
distrained  for  rent,  she  undertook  to  give  possession  of  the  premises  on  or  before 
one  week  from  the  date  thereof,  that  was  by  the  25th : — Held,  that  such  agreement 
amounted  to  leave  and  license,  which  covered  the  alleged  trespasses  of  breaking 
and  entering,  stopping  chimneys,  taking  keys,  &c.,  committed  after  the  25th. 
Held,  also,  that  such  license,  being  acted  upon  by  the  plaintiff's  selling  some  of 
the  fUmiture,  and  allowing  the  new  tenant  to  work  in  the  garden,  and  being  also 
coupled  with  an  interest,  was  not  revocable,  or,  at  all  events,  that  such  ret ocatioa, 
if  relied  on,  should  have  been  pleaded.    {Felt ham  v.  Cartwright,  T.  T.  1839, 
C.  P.,  7  Scott,  695;  S.  C.  5  Bing.  N.  S.  569).     On  pleas  in  trespass,  cUimiog 
the  enjoyment  as  of  right  of  a  privilege  of  entering  on  plaintiff's  land  for  tbe 
purpose  of  cleaning  and  repairing  the  banks  of  a  mill  stream — Held,  that,  to 
prove  such  right  merely  permissive,  tbe  plaintiff  might  shew  a  former  lease,  to 
plaintiff's  predecessor,  giving  the  privilege  during  the  term,  vrithout  rroljingtt 
specially,  under  2  &  3  Will.  4,  c.  71,  s.  5.    {Clay  v.  Thaekrah,  M.  T.  1839, 
N.  P.,  9  C.  &  P.  47 ;  S.  C.  2  M.  &  Rob.  244). 

t  A  stack  of  chimneys  belonging  to  a  house  close  to  a  highway,  whidi  by  rea- 
son of  a  fire  were  in  immediate  danger  of  falling  on  the  highway,  were  tfarovn 
down  by  some  firemen : — Held,  that  they  were  justified  in  so  doing,  and  «tn 
not  answerable  for  damages  unavoidably  done  to  an  adjoining  house  of  a  fluid 
person.  {Dewey  v.  White,  H.  T.  1827,  N.  P.,  1  M.  &  M.  56). 


t  In  a  plea  of  son  assault  demesne,  the  allegation,  "  before  the  sttd  tnc 
when  &c.,"  sufficiently  confesses  the  assault  in  the  declaration.  (IFw#t.  HodanU, 
£.  T.  1840,  Q.  B.,  11  Ad.  &  £.  816 ;  S.  C.  3  P.  &  D.  510). 

§  Where  a  police  officer,  although  not  present  at  any  assault,  afterwards,  «• 
the  renewal  of  threats  to  break  into  a  house,  forcibly  took  the  plaintiff  into  cas- 
tody  at  the  defendant's  instance,  and  in  an  action  for  the  assault  and  false  ia* 
prisonment,  the  defendant  pleaded  the  previous  violence,  and  that  he  was  foieed 
and  obliged,  "  in  order  to  preserve  the  peace,"  to  give  the  plaintiff  in  cbaige:' 
Held,  that  such  plea  was  good  after  verdict.  {Ingle  v.  BtU,  £•  T.  1836,  El.,  1  It. 
&  W.  516;  S.  C.  1  Tyrw.  &  G.  801). 
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15.  Memie  Profits,  to  Action  of*. 

16.  Debt,  going  to  demand  f, 

17.  Wife,  to  re-take  Posaesnon  ofX, 

18.  Certificate  by  Magistrate  §• 

19.  Justifying  under  Mortgagee  ||. 

(c)  New  assignment^. 

*  In  trespass  for  mesne  profits  of  manors,  tithes,  &c.,  pleas  denying  the  plain* 
tiir*8  possession,  and  liberum  tenementam  in  the  defendant  (the  expulsion  being 
laid  on  lOth  July,  1826)  op  to  the  commencement  of  the  action  (1837);  to  which 
pleas  the  pkintiff,  by  way  of  estoppel,  replied  a  judgment  in  ejectment  by  plain- 
tiff on  the  demise  of  S.  against  the  defendant;  two  demises  were  laid,  one  on  the 
10th  July,  1826,  for  fourteen  years,  and  another  on  26th  December,  1831,  for 
seven  years,  with  a  single  ouster  on  27th  December,  1831 ;  but  no  possession 
appeared  to  have  been  given  under  the  judgment,  and  the  plaintiff  in  fact  had  not 
the  possession :— Held,  that  the  first  plea,  being  pleaded  to  the  whole  declaration, 
was  to  be  taken  to  deny  any  such  possession  in  the  plaintiff  as  was  necessary  for 
his  bringing  the  action  at  all,  viz.  a  demise  of  a  po>8ession  at  the  time  the  alleged 
trespass  was  committed,  which,  by  the  record,  appeared  to  be  from  10th  July,  1 826, 
to  the  time  of  ouster ;  the  plea  and  the  replication,  therefore,  were  inconsistent  to 
that  extent  with  the  judgment  set  out  in  the  replication ;  that  the  defendant  was 
not  estopped  from  pleading  it,  and  that  the  first  plea  was  suflSciently  answered. 
Held,  also,  that  the  second  plea,  being  pleaded  in  answer  to  a  possessory  action, 
admitted  such  a  possession  as  if  unanswered,  or  as  against  a  wrong-doer,  would 
suffice  to  maintain  the  action ;  and,  there  being  nothing  inconsistent  in  an  allega- 
tion of  freehold,  and  the  recovery  of  a  term  of  years,  the  replication  was  also 
good  by  way  of  estoppel  to  that  plea ;  and,  lastly,  a  rejoinder  to  both,  that  a  writ 
terror  on  the  judgment  was  pending  in  the  House  of  Lords,  did  not  destroy  the 
effect  of  the  estoppel  on  the  pleas.  {Doe  y.  Wright,  M.  T.  1838,  Q.  B.,  2  F.  & 
D.  691). 

f  Semble,  that,  in  an  action  for  false  imprisonment,  a  plea  that  the  defendant 
was  possessed  of  a  house,  and  that  the  plaintiff  (who  went  to  demand  a  debt)  was 
there  making  a  great  disturbance,  and  refused  to  depart  when  requested,  and  was 
in  great  heat  and  fury,  ready  and  desirous  to  make  an  affray  and  cause  a  breach 
of  the  peace,  whereupon  the  defendant  gave  the  plaintiff  into  custody,  is  bad. 
{Wkeeler  ▼.  Whiting,  1840,  N.  P.,  9  C.  &  P.  262). 

t  In  an  action  of  trespass,  defendant  may  plead  a  justification,  that  the  de- 
fendant entered  the  plaintiff's  house  to  reclaim  his  wife,  who  was  wrongfully 
harboured  there,  and  a  deed  of  separation  of  the  defendant  and  his  wife  is  admis- 
sible in  evidence  if  executed  by  the  defendant,  although  not  executed  by  either 
of  the  trustees.  {Lewis  ▼.  Pon^ford,  M.  T.  1838,  N.  P.,  8  C.  &  P.  687). 

$  In  trespass  for  assault  and  battery,  plea,  that  defendant  had  been  discharged 
by  the  certificate  of  two  magistrates  under  9  Geo.  4,  c.  31,  ss.  27,  29 — Held 
had,  if  it  does  not  set  out  the  grounds  of  the  dismissal.  {Shuse  ▼.  Davie,  T.  T. 
1839.  Q.  B.,  2  P.  &  D.  550;  S.  C.  7  D.  P.  C.  774). 

ti  A  plea  jastifying  an  entry  under  a  mortgagee  must  shew  a  request  {Watson 
T.  Waltham,  H.  T.  1835,  K.  B.,  4  N.  &  M.  537). 

%  Trespass.     Pleas,  first,  not  guilty ;  second,  a  justification.    Replication  and 
new  assignment.     Demurrer  to  replication  and  new  asuignment ;  15/.  damage 
on  first  issue,  snd  nominal  damages  on  second.     The  plaintiff  entered  a  nol. 
pros,  to  the  new  assignment,  and  gave  defendant  judgment  on  demurrer  ;  the 
Court  set  aside  the  nol.  pros.  {Strother  t.  Randerson,  M.  T.  1836,  B.  C,  5  D. 
P.  C.  280).      In  trespass  for  arrest  and  false  imprisonment,  pleas,  a  judg- 
ment and  the  taking  in  execution  thereon ;  replication,  new  assigning  another 
and  different  arrest,  &c.,  than  that  justified: — Held,  that,  although  it  was  not 
essentially  necessary  to  prove  two  arrests,  and  that  it  might  be  sufficient  to  prove 
an  arrest  different  in  its  circumstances  from  the  one  pleaded,  yet,  where  the  facts 
shewed  the  arrest  to  have  been  founded  on  the  same  writ,  the  same  having  been 
only  altered  iu  consequence  of  part  payment,  the  jury  might  presume  it  to  be  the 
same  arrest.  {Darby  t.  Smithf  1837,  N.  P.,  2  M.  &  Rob.  184). 
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{d)  Rkplicatton. 

ViviANr.  Jenkins,  T.  T.  1835.  K.  B.    5  N,  ^  M.  14. 

Where  title  is  Trespass  for  breaking  and  entering  a  close,  and  breaking  to 
pot  in  iMoe  hj  pieces  windlasses  and  other  machineij;  second  connt,  for  damaging 
jarif  iTa  bad*'  *°*^  destroying  windlasses,  &c.  Plea,  amongst  others,  jostifyingand 
replication*.       deducing  title  to  the  close  in  which  &c,;  and  becaose  the  macbmerj, 

in  the  first  and  second  connt  mentioned,  was  incnmbeiing  the  said 
close,  in  removing  the  same  a  little  broke  to  pieces,  &c.  The  plea 
contained  no  aTcrment  of  identity  of  the  goods  in  the  first  and  aecood 
coant.  To  this  plea  the  plaintiff  replied,  to  so  much  as  relates  to  the 
trespass  in  the  first  comit  &c.,  non  dimisit;  and«  as  to  part  of  the 
trespass  to  the  goods  in  the  second  count,  de  injuria,  and  as  to  othei 
part,  excess  in  remoTing. 

The  Court  held,  that  there  was  no  objection  in  point  of  law  to 
the  plaintiff  replying  de  injuria  as  to  the  part  relating  to  the  goods, 
and  excess  as  to  the  rest;  but  that,  as  the  defendants  had  here  pleaded 
title,  although  it  would  have  been  sufficient  for  them  to  have  relied 
upon  possession,  the  replication  de  injuria  was  in  this  case  bad;  hot, 
as  it  was  to  be  taken  as  several  replications  to  several  pleas,  that  did 
not  render  the  whole  replication  bad. 


(e)  Rejoindeb. 

Morrow  v.  Belcher.  M.  T.  1825.  K.  B.    4  B.  ^  C.  704;  S.  C. 

7  D.^R.  187. 
Wherethereisa       The  plaintiff  declared  in  trespass  against  three  persons.  Thejall 
justification  by    pleaded  the  general  issue,  and  one  of  them  also  pleaded  ajustifica- 


one  of  seTeral, 


*  De  injnriA  ia  a  good  replication  to  a  jaatification  in  defence  of  posMSiioB.  {Pif- 
ffott  ▼.  Kemp,  M.  T.  1832,  Ex.,  1  C.  &  M.  197 ;  S.  C.  3  Tyrw.  128).  Tnip|i« 
for  breaking  tbe  plaintiiT's  close,  and  removing  him  from  his  possesnoo.  IV 
plea  stated  a  seisin  of  the  close  in  question  of  two  persons  of  the  name  of  Wot, 
and  a  demise  to  James  Hedger  and  Thomas  Griffith  in  June,  1791,  for  nbcty 
years,  an  entry  by  them,  the  death  of  Griffith,  **  whereby  James  Hedger  beeaw 
sole  possessed  for  the  remainder  of  the  term,  the  making  of  James  Hedi^i 
will,  to  wit,  on  the  Slst  of  November,  1812,  his  bequest  of  the  term  to  WiUiim 
Hedger,  and  the  death  of  James  Hedger  so  possessed  of  the  term,  to  wit,  oo  the 
17th  of  January,  1820,  the  proof  of  his  will,  and  the  assent  of  the  exeoitonto 
the  bequest  of  tlM  term,  whereby  William  Hedger  became  posaeaaed  of  the  eta 
for  Umb  remainder  of  the  term,  and  being  so  ponessed,  the  plaintiff,  under  oolotf 
of  an  earlier  devise,  entered,  upon  which  entry  the  defendant,  as  servaat  of 
William  Hedger,  entered.  Replication,  that  the  entry  was  after  the  act  of  3  &4 
Will.  4,  c.  27  i  and  that  the  right  of  enti7  did  not  first  accrue  to  William  Hedger. 
or  the  defendant,  ''  at  any  time  within  twenty  years  next  before  the  makiDg  of 
such  entry."  R^oinder,  that,  at  the  time  of  passing  of  the  said  act,  the  doKVV 
not  possessed  bv  the  plaintiff,  or  any  other  person,  adversely  to  the  right  or  title 
of  William  Hedger,  or  those  through  whom  he  claimed,  and  that  he  msde  is 
entry  within  five  years  after  the  act  passed.  Surrejoinder,  that  the  puasessioB  it 
the  time  of  the  act  was  adverse,  and,  was  then  possessed,  to  wit,  by  one  WHfiaia 
Thickle,  adversely  to  the  alleged  right  and  title  of  William  Hedger:— Held,  thtt 
the  dstes  in  the  plea,  being  under  a  videlicet,  were  not  material,  and  that  therefore 
the  title  of  William  Hedger  up  to  the  year  1820,  when  James  Hedger  died  pos- 
sessed of  the  term,  and  it  came  to  William  Hedger,  was  not  admitted  by  tbe 
replication,  which  was  therefore  not  contradictory  in  stating  that  his  title  M 
not  first  accrue  within  twenty  years  of  the  passing  of  the  act  of  Fuliaroait. 
{Holmet  V.  NewUmdt,  M.  T.  1839,  Q.  B.,  3  P.  &  D.  128).  ^_^_ 

The  replication  to  a  plea  of  tender  of  amends  should  eitlter  deny  the  tender  or 
the  sufficiency.  {WUlUma  ▼.  Price,  T.  T.  1832,  K.  B.,  3  B.  &  Ad.  695). 
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tioo.    The  plaintiff  joined  issne^  and  in  his  replication  traversed  the  a  replication 
jastification.     All  the  defendants  rejoined  to  that  replication.  applicable  to  an, 

The  Court  held^  that  the  rejoinder  was  had  in  law.  ^  appUoSie 

to  all,  IS  bad  on 

epecial  demor- 

(/)  Evidence. 

1.  In  general  \. 

2.  For  Plaintiff  %. 

*  In  an  action  of  trespass,  the  defendant  pleaded  libemm  tenementom,  and  leaye 
and  license.  The  plaintiff  denied  the  license,  and  replied  to  the  other  plea  a  tenancy 
from  year  to  year,  commencing  on  the  16th  of  NoTCmber,  1836.  The  defendant, 
in  his  rgoinder,  denied  the  demise.  There  was  eridence  that  the  16th  of  No- 
Tember  was  the  first  day  of  each  year  of  the  tenancy;  but  from  the  evidence  it 
seemed  that  the  tenancy  mnst  have  commenced  before  1836.  The  defence  (which 
was  sought  to  be  proved  by  an  admission  of  the  plaintiff)  was,  that,  at  the  time  of 
the  letting,  the  plaintiff  had  agreed  to  give  up  the  possession  whenever  the  defend* 
ant  required  to  have  the  land: —Held,  that  the  allegation  of  the  tenancy  was 
proved,  although  the  tenancy  had  begun  on  some  16th  of  November  several  years 
before  1836,  as  a  tenancy  from  year  to  year  is  considered  as  reoommendng  every 
year.  (Tbmih'M  v.  Lawrence,  1839,  N.  P.,  8  C.  &  P.  729). 

t  In  an  action  for  shooting  a  dog,  brought  against  the  owner  of  a  plantation 
and  his  gamekeeper,  it  appeared,  that,  in  the  plantation  in  which  the  dog  was 
shot,  there  was  fixed  on  a  pole  a  board,  on  which  was  painted,  f*  All  dogs  found 
trespassing  on  this  plantation  will  be  shot :" — Held,  that  a  copy  of  that  which 
was  painted  on  the  board  might  be  given  in  evidence,  without  notice  to  procure 
the  original  board.  {Barihohmeta  v.  Stephent,  1839,  N.  P.,  8  C.  &  P.  728). 
^  In  an  action  of  treroass  A.  claimed  the  whole  bed  of  a  river  which  ran  between 
his  hrm  and  that  of  B. : — Held,  that  he  might  give  in  evidence  acts  of  ownership 
done  by  him  in  and  on  the  bank  of  the  same  river  above  and  below  B.'s  farm,  and 
opposite  to  his  own  land.  (/ones  v.  WUliams,  H.  T.  1837,  Ex.,  2  M.  &  W. 
327).  A  claim  of  a  general  right  in  the  tenants  and  occupiers  of  a  messusge  to 
£uten  lines  and  hang  linen  over  the  close  of  the  defendant  is  not  supported  by 
proof  of  a  ri^ht  in  the  tenants  and  occupiers  of  the  messuage  to  fasten  lines 
and  hang  linen  thereon,  for  the  private  and  domestic  purposes  only  of  such  tenants 
and  occupiers.  {Drewell  v.  Tnoler,  T.  T.  1832,  K.  B.,  3  B.  &  Ad.  735).  Al* 
Chough  in  opening  a  case  reference  is  made  to  a  warrant,  still,  if  the  act  be  prtm& 
facie  illegal,  the  defendant  must  produce  and  prove  the  warrant.  {Holroyd  v. 
JOoneoBter,  £.  T.  1826,  C.  P.,  3  Bing.  492). 

In  an  action  for  an  assault,  the  declaration  stated  that  the  defendant  assaulted 
the  plaintiff,  **  and  also  then  presented  a  certain  pistol,  loaded  with  gunpowder^ 
ball,  and  shot,  and  threatened  and  offered  therewith  to  shoot  the  plaintiff,  and  blow 
out  his  brains.''  To  this  the  defendant  pleaded  not  guilty ;  and  it  was  proved 
that  the  parties  being  on  board  a  ship,  the  defendant  (who  was  the  captain)  went 
into  his  cabin,  and  brought  out  a  pistol  and  cocked  it,  and  presented  it  at  the 
plamtiff's  head,  saying,  that  if  the  defendant  was  not  quiet  he  would  blow  his 
brains  out: — Held,  that  if  the  defendant,  at  the  time  he  presented  the  pistol, 
ased  words,  shewing  that  it  was  not  his  intention  to  shoot  the  plaintiff,  this  would 
he  no  assanlt.  Hdd  also,  that  it  was  incumbent  on  the  plaintiff  to  substantiate 
the  allegation  in  the  declaration,  that  the  pistol  was  loaded  with  gunppwder,  ball, 
snd  ahoC,  and  that,  unless  the  jury  were  satisfied  that  the  pistol  was  loaded,  they 
ought  to  find  for  the  defendant.  {Blake  v.  Barnard,  T.  T.  1840,  N.  P., 
9  C.  &  P.  626).  To  prove  the  extent  of  a  manor,  formerly  one  of  the  possessions 
of  the  Duchy  of  Lancaster,  a  document  was  tender^  in  evidence,  whioi  was  pro- 
duced from  the  duchy  .office,  and  purported  to  be  a  survey  of  the  manor  taken  in 
the  reign  of  Queen  Elizabeth,  before  the  manor  ceased  to  belong  to  the  duchy, 
by  a  deputy  of  the  general  surveyor  of  the  duchy,  upon  the  oath  and  presentment 
of  the  tenants  of  the  manor.  No  commission  or  authority  for  taking  the  survey 
was  produced : — Held,  that  it  was  not  admissible,  either  as  an  authorized  sur- 
vey, or  on  the  ground  of  reputation.  (Evans  y:  Taylor,  H.T.  1838,  Q.  B.,3  N. 
&  P.  174). 

t  In  trespass  and  expulsion  against  three,  with  a  count  for  imprisonment,  the 
expnlnon  having  been  proved  against  the  three  defendants,  the  plaintiff's  counsel 
went  into  evidence  of  the  imprisonment,  but  that  appeared  to  have  been  by  one 
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3.  For  Defendant^. 


A  party  under 
whom  defend- 
ant justifies  is 
a  competent 
witness  for  him, 
when  under  no 
contract  to 
indemnify  f. 


(p)  Witnesses. 

Paddock  v.  Fradley,  T.  T.  1830.  Ex.     IC.^J.  90. 

In  trespass  for  taking  marl,  &c.,  the  defendants  justified  as 
under  a  license  from  plaintiff  to  one  defendant  and  J.  F.,  and  as  to 
the  other  defendant,  as  their  servant;  in  support  of  which  they  pro- 
duced an  agreement  between  the  plaintiff  and  the  first  defendant  and 
J.  F.,  for  a  surrender  to  them  of  "  all  those  hrick-works  at  S.,"  then 
in  the  possession  of  the  said  plaintiff,  upon  which  the  question 
arose,  whether  the  locus  in  quo  was  parcel  of  such  brick-works. 

The  Court  held,  that,  in  the  absence  of  any  engagement  on  the 
part  of  J.  F.  to  indemnify  the  defendants,  he  was  a  competent  wit- 

of  the  defendants  only : — Held,  that  the  plaintiff's  counsel  could  not  abandon  the 
first  trespass  proved  against  all  three,  and  go  on  with  the  case  as  to  the  impri- 
sonment by  the  one  defendant  alone.  {Tait  v.  HarrU,  T.T.  1833,  N.  P.  6  C.  &  P. 
73;  S.  C.  2  M.  &  Rob.  283).  On  issue  joined  upon  a  plea  of  not  possessed,  in 
trespass  quare  clausum  fregit,  defendant  may  use  as  eridenoe  the  depotitioa 
of  a  witness  formerly  called  by  plaintiff  to  prove  his  possession,  in  a  proceed- 
ing before  justices,  for  an  alleged  trespass  in  the  same  close.  It  makes  no  differ, 
ence  that  the  witness  is  still  alive.  (Cole  v.  Hadley,  E.  T.  1840,  Q.  B., 
11  Ad.  &  E.  807 ;  S.  C.  3  P.  &  D.  458 ;  see  Monki  v.  J)yke9,  H.  T.  1839,  Ex., 
4  M.  &  W.  567).  Where,  in  trespass  against  several,  tlie  plaintiff  proved  acts  by 
two  defendants  only  on  one  day,  and  acts  by  all  on  another  day  : — Held,  that  the 
plaintiff,  although  he  bad  elected  to  rely  on  the  former  trespasses,  might  prove 
also  other  trespasses  against  those  two,  but  could  not  recover  as  against  them  for 
trespasses  in  which  they  were  implicated  with  others.  (HUehen  v.  Teale,  1836, 
N.  P.,  2  M.  &  Rob.  30).  In  trespass  against  three  defendants  for  false  impri- 
sonment of  plaintiffs— Held,  that  declarations  of  one,  relative  to  the  tres|MSi, 
stating  that  it  arose  from  malice,  though  made  in  the  absence  of  the  othen, 
were  admissible.     {Wright  v.  Court,  1825,  N.  P.,  2  C.  &  P.  232). 

*  Where  the  plea  in  trespass  for  taking  pigs  alleged  the  defendant's  poseo- 
sion  of  a  close  called  H.,  and  that  the  pigs  were  wrongfully  in  the  same,  doin; 
damage,  and  replication  denying  that  the  defendant  was  possessed  of  the  mi 
dose  in  the  plea  mentioned  in  which  &c.,  upon  which  issue  was  joined: — Hdd, 
that  it  was  not  enough  for  the  defendant  to  shew  that  he  was  possessed  of  a  dose 
called  H.,  but  of  a  close  in  which  the  pigs  were  doing  damage.  {Bond  v.  Doira* 
ton,  M.  T.  1834,  K.  B.,  2  Ad.  8t  E.  26).  In  trespass  for  taking  a  pianoforte, 
which  the  plaintiff  had  bought  of  L.,  the  defendant  pleaded  that  it  belonged  to 
him,  and  had  been  felonioasly  stolen  from  him  by  L.,  and  that  he  re-took  tt^' 
Held,  that,  whatever  would  be  evidence  against  L.,  if  he  were  on  hi  a  trial  for  the 
felony,  is  evidence  in  this  action  to  prove  the  felony  to  have  been  committed  by  L. 
The  case  being  opened  that  L.  had  committed  the  felony  by  hiring  the  piano- 
forte and  selling  it  immediately — Hdd,  that  the  defendant  could  not  give  evi- 
dence respecting  optical  instruments,  which  were  alleged  to  have  been  obtained  bj 
L.  from  another  tradesman.  {Wilton  v.  Edwardt,  M.T.  1834,  N.  P.,  6C.&P. 
677). 

t  In  trespass,  the  issue  being,  whether  the  plaintiff,  or  a  party  under  whom  the 
defendant  claimed,  was  entitled — Held,  that  such  party  was  a  competent  witnesi 
for  the  defendant,  as  the  verdict  would  not  change  the  possession ;  aliter,  ia 
ejectment.  (/2ee«v.ff'a//erff,  E.T.1838,  Ex.,3  M.  &W.527).  Bnt  one  defendant 
in  trespass,  against  whom  some  prima  facie  case  has  been  made  by  the  plaintiff,  is 
not  entitled  to  have  his  case  put  separately  to  the  jury,  in  order  to  hia  being  ac- 
quitted and  becoming  a  witness  for  the  other  defendants,  however  dear  the 
exculpatory  evidence  on  his  part  may  be.  {Leach  v.  WiUkinton^  18^,  N.  P-t 
1  M.  &  Rob.  537).  If  an  action  be  brought  against  six,  for  a  single  act  of  tres- 
pass, and  the  plaintiff  by  his  evidence  only  fix  three  of  them,  the  Judge  will  not 
direct  the  other  three  to  be  acquitted  till  all  the  evidence  for  die  defence  it  goai 
through.  {Wynne  v.  Anderton,  1829,  N.  P.,  3  C.  &  P.  596). 
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neas,  and  that  he  might  be  called  to  explain  the  agreeneiit  by  parol 
eridence,  it  being  ambiguous  as  to  the  identity  of  the  brick-grounds. 


(A)  Proceedings  at  the  trial*, 

(t)    DAMAGESf • 


(j)  Verdict. 

Stockdale  v.  Chapman,  H.  T.  1836.  K.  B.    4  Jd.  ^  E.  419; 

S.  C.  6  J\r.  ^Jtf.  711. 

In  trespass,  to  a  replication  to  a  plea  of  leave  and  license,  con-  It  it  too  late 
cladiog  to  the  country,  no  similiter  was  added,  nor  was  there  any  ^?^  ▼crdict  to 
&c.  at  the  end  thereof:  JcpUc^tSn^^o  a 

The  Court,  after  verdict,  refused  to  grant  a  new  trial  for  want  of  piea  of  licenie, 
the  similiter;  the  question  of  leave  and  license  having  in  fact  been  that  no  similiter 
involved  in  the  other  issues,  and  no  objection  having  been  made  to  ^"  addodj. 
the  omission  before  verdict. 

*  Where  the  only  plea  was  jastifying  taking  the  goods  tinder  a  fiat  in  hankmptcy 
—Held,  that  the  defendant  was  entitled  to  begin.  {Cotton  ▼.  Jamn,  M.  T.  1829, 
N.  P.;  1  M.  &  M.  273;  S.  C.  3  C.  &  P.  505;  S.  P.  FUh  v.  7Va»er#,  H.  T. 
1829,  N.  P.,  3  C.  &  P.  578).      So,  where  a  justification  onlv  is  pleaded,  the 

3aestion  of  damages  does  not  arise  nntil  the  issue  has  been  tried;  the  defendant, 
lerefore,  has  a  right  to  begin.  {Bedell v,  Ruuell,  T. T.  1825,  N.  P.,  I  R.  &  M. 
293).  And  where  in  trespass  there  was  no  general  issue,  but  the  defendant  pleaded 
liberum  teneznentum,  and  several  pleas  claiming  rights  of  way,  which  the  plaintiff 
traversed: — Held,  that,  the  former  plea  being  in  the  affirmative,  the  defendant 
was  entitled  to  begin.  (Peareon  v.  Colee^  1832,  N.  P.,  1  M.  &  Rob.  206).  In 
trespass  for  taking  goods,  which,  in  one  plea,  the  defendants  justified,  on  the 
ground  of  thei^  having  been  fraudulently  ^removed  to  avoid  distress : — Held,  that  _ 
the  plaintiff  might  reserve  his  answer  in  reply.  {AMhmore  v.  Hardy,  1836,  N.  P., 
7  C.  &  P.  501). 

t  The  coats  of  an  application  to  set  aside  a  judgment  for  irregularity,  which 
was  granted  without  costs,  cannot  be  recovered  by  way  of  aggravation  of  damages 
in  an  action  of  trespass  for  seizing  goods  under  colour  of  such  judgment.  {Loton 
V.  Devereux,  H.  T.  1832,  K.  B.,  3  B.  &  Ad.  343).    To  a  count  for  an  ezpuUion 

A.  pleaded  not  guilty,  and  B.  and  C.  paid  20».  into  Court,  and  pleaded  that  the 
plaintiff  had  sustained  no  greater  damages.  Replication,  that  the  plaintiff  had 
sustained  greater  damages.  The  jury  wished  to  find  a  verdict  for  the  plaintiff 
against  A.  for  20/.  beyond  the  sum  paid  into  Court,  and  a  verdict  that  20«.  as  to 

B.  and  C.  was  sufficient : — Held,  that  this  could  not  be  done ;  and  that,  if  the 
jury  thought  that  A.  was  guilty,  and  that  the  damages  the  plaintiff  had  sustained 
did  not  exceed  20jr.,  they  should  find  a  verdict  against  A.,  with  nominal  damages 
only,  and  a  verdict  in  favour  of  C.  and  D. ;  but,  if  the  jury  thought  the  damages 
that  the  plaintiff  had  sustained  exceeded  20«.,  they  should  find  a  verdict  against 
all  the  defendants,  for  so  much  as  the  plaintiff's  damages  exceeded  that  sum* 
{Walker  ▼.  Wooleott,  H.  T.  1838,  N.  P.,  8  C.  &  P.  352). 

X  If  the  defendant's  pleas  do  not  cover  the  whole,  the  plaintiff  is  entitled  to  the 
verdict,  {l^eville  v.  Cooper,  M.  T.  1834,  Ex.,  2  C.  &  M.  329).  To  trespass  for 
pnlltng  down  the  plaintiff's  wall,  which  was  set  out  by  abuttals,  the  defendant 
pleaded,  secondly,  that  the  wall  was  not  the  wall  of  the  plaintiff;  and,  fourthly, 
that  it  was  a  party- wall ;  both  of  which  issues  the  jury  found  for  the  defisndant : 
— Held,  that  the  plaintiff  was  not  entitled  to  have  the  second  issue  entered  for 
bico,  on  the  ground  that  the  jury  must  have  found  that  there  were  two  walls, 
one  belonging  to  the  plaintiff  and  the  other  to  the  defendant,  which  adjoined 
each  other,  because,  in  the  abuttals,  he  did  not  so  describe  the  walls.  (Afur/ey  v. 
M'JDermoiit  T.  T.  1838,  Q.  B.,  3  N.  &  P.  356). 
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(k)  Costs. 
1.  In  general*, 

2.    Where  several  Iswetf, 


3.  0/ TTitnesses. 

Starling  v.  Cozens,  T.  T.  1835.   Ex.     2  C,  M.  f  R.  445. 

Defendant  it  In  an  action  of  trespass  against  four  defendants,  the  dedaratioii 

entitled  to  Uie     contained  two  counts.     One  defendant  was  found  guilty  on  the  first 

costs  of  wit-       count  but  acquitted  on  the  second,  and  the  other  three  defendants 
nesMs  on  an  ^        .     . 


Msue 


found  for    ^^^  acquitted  on  both  counts. 


H^ 


him.  The  Court  held,  that  the  defendant,  who  was  found  guilty  on  the 

first  count,  was  entitled  to  have  the  costs  of  such  of  his  witnesses 
as  related  to  his  defence  to  the  second  count,  to  be  deducted  from 
the  plaintiff's  costs;  and  that  the  other  three  defendants  were  en- 
titled to  a  fourth  share  of  the  costs  of  the  defence,  unless  it  appeared 
that  they  had  not  employed  the  attorney,  and  that  it  must  be  taken 
prim&  facie  that  they  had  retained  him. 

*  As  the  3  &  4  Vict.  c.  24,  and  the  4  &  5  Vict.  c.  28,  inserted  ante,  Tol.  3, 
p.  213,  have  altered  the  law  with  respect  to  the  statutes  relating  to  costs,  it  has 
been  thought  advisable  to  refer  to  those  cases  only.  (See  Wright  ▼.  Piggim^ 
M.  T.  1828,  £x.,  2  Y.  &  J.  544 }  Daubney  ▼.  Cower,  £.  T.  1830,  K.  B.,  10  B. 
&  C.  830;  Broadbent  v.  Shawt  M.  T.  1831,  K.  B.,  2  B.  &  Ad.  940;  8iaHiM§ 
▼.  Cozen§f  £.  T.  1835,  Ex.,  3  D.  P.  C.  782 ;  Smith  t.  Bdwarde,  H.  T.  1836, 
B.  C,  4  D.  P.  C.  621 ;  Hughet  v.  Hughee,  M.  T.  1835,  £i.,  2  C,  M.  &  E. 
663 ;  S.  C.  4  D.  P.  C.  532  ;  S.  C.  1  T.  &  6.  4 ;  Bane  v.  Dawe,  T.  T.  183&, 
K.  B.,  5  N.  &  M.  230 ;  S.  C.  3  Ad.  &  E.  711 ;  OnjffUhe  ▼.  Jonee,  T.  T.  1836, 
£x.,  1  M.  &  W.  731 ;  S.  C.  5  D.  P.  C.  167 ;  S.  C.  1 T.  &  6.  131 ;  BerkeUg^. 
Demery,  H.  T.  1830,  K.  B.,  5  M.  &  R.  442  ;  Patrick  ▼.  Colerick,  M.  T.  1838, 
Ex.,  4  M.  &  W.  527 ;  S.  C.  7  D.  P.  C.  201 ;  PuneU  ▼.  Home,  M.  T.  1838, 
Q.  B.,  3  N.  &  P.  554  ;  Pugh  ▼.  Roberts,  £.  T.  1838,  Ex.,  6  D.  P.  C.  561). 

Where,  in  trespass  quare  clausam  fregit,  the  defendant  pleads  the  genenl 
issue,  intending  to  give  the  special  matter  in  evidence,  by  virtue  of  an  act  of  Par- 
liament, if  the  jury  find  less  than  40*.  damages,  the  plaintiff  is  entitled  to  costs, 
unless  the  defendant,  in  pleading  the  general  issue,  has  inserted  in  the  margin  of 
the  plea,  "  by  ststute,"  pursuant  to  the  Rule  of  Trinity  Term,  1  Vict,  (^oncir. 
Thomae,  M.  T.  1839,  B.  C,  8  D.  P.  C.  99). 

t  Where,  in  trespass,  the  defendant  pleaded  not  guilty  and  a  justificatioo; 
and  there  was  a  verdict  sgainst  him,  with  nominal  damages  on  the  plea  of  wA 
guilty,  and  the  jury  found  in  his  favour  on  the  plea  of  justification : — Had,  that  the 
defendant  was  not  entitled  to  have  the  verdict  entered  for  him  on  the  issue  raispd 
on  the  first  plea,  inasmuch  as,  though  the  finding  on  the  plea  of  justificatioD  gan 
him  the  genersi  costs  of  the  action,  he  had  no  right  to  those  on  the  iasae 
raised  on  the  other  plea,  which  he  knew  to  be  false,  and  which  he  oonapeDcd  the 
plaintiff  to  answer.  (Mulline  v.  Scott,  E.  T.  1839,  C.  P.,  5  Biog.  N.  S.  423). 
Where  the  defendant,  by  leaving  the  plea  of  lib.  tenem.  on  the  reooni,  obliged  ^ 
plaintiff  to  take  down  the  record  for  trial,  and  on  which  the  issue  was  found  for 
him,  and  for  the  defendant  on  the  rest : — Held,  that  the  Master  had  pnmeriy 
allowed  the  plaintiff  the  general  costs  of  the  cause.  {Fbreeter  v.  l>ale,  £.  T. 
1832,  B.  C,  1  D.  P.  C.  412).  Although  the  defendant  aucoeeda,  if  the  jury  be 
discharged  aa  to  some  issues,  defendant  is  not  entitled  to  the  costs  of  than. 
(VaUanee  v.  Adanm,  T.  T.  1833,  Ex.,  1  C.  &  M.  856 ;  S.  C.  2  D.  P.  C.  IIS; 
S.  C.  3  Tyrw.  865). 
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4.  Where  several  Defendants*, 


5.  In  ease  of  New  Asngnment'f^ 

Booth  v.  Ibbotson,  E.T.  1827.  Ex.     1  T.^J.  354. 

In  trespass  quare  dausum  fregit  and  de  bonis  asportatisy  the  Where  not 
defendant  pleaded  the  eeneral  issue  and  other  pleas  as  to  part  of  ^]^y  pleaded, 
the  trespasses,  to  which  there  was  a  new  assignment,  and  judgment  ^^^  ^  tpeo^ 
bj  default  thereon.  pieas,  and^ 

The  Court  held,  that,  the  general  issue  being  pleaded  to  the  whole  jodgment  by 
dechiration,  it  was  necessary  for  the  plaintiff  to  go  down  to  trial  default  on  new 
to  get  rid  of  that  plea,  and  prove  some  of  the  trespasses,  without  J|JS|Sff*ia  en-* 
which  no  damages  and  costs  could  have  been  obtained  on  the  judg-  titled  to  ooets 
ment  bj  default;  the  plaintiff  having  obtained  a  verdict  on  the  gene-  of  triaL 
ral  issue  and  damages  on  the  judgment  by  default,  he  was  entitled 
to  full  costs  of  trial. 


6.  In  ease  of  Discontinuance  1[,, 

*  Where  one  of  three  defendants  in  trespass,  who  appeared  bj  the  same  attor- 
ney, but  severed  in  pleading,  obtained  a  verdict  i — Held,  that  he  was  entitled 
both  to  his  own  costs  and  also  an  aliquot  portion  oi  the  coats  of  the  other  de- 
fendants, npon  satisfying  the  Master  that  he  was  not  indemnified  by  them. 
{QHjfithM  V.  Kynoiion,  E.  T.  1834,  Ex.,  3  Tyrw.  757).     In  an  action  of  tres- 
psss  against  two  defendants,  they  pleaded  by  different  attomies,  but  appeared  by 
the  same  counsel,  and  a  verdict  was  found  for  one  and  against  die  other : — Held, 
that  the  defendant  who  obtained  a  verdict  was  only  entitled  to  half  the  costs  of 
trial,  counsera  fees,  &c.  {Bartholomew  v.  Stephetu,  M.  T.  1839,  Ex.,  7  D.  P.  C. 
808 ;  S.  C.  5  M.  &  W.  386).    Where  two  defendants  in  trespass  severed  in 
pleading,  all  the  pleas  going  to  the  whole  action,  and  one  succeeded  on  one  issue 
and  the  other  on  all : — Held,  that  they  were  entitled  to  separate  costs,  each  upon 
the  issues  found  for  them  ;  but  the  attomies  being  partners  in  the  same  firm,  and 
the  Master  having  taxed  as  if  they  had  appeared  by  the  same  attorney,  the  Court 
refosed  to  disturb  the  taxation.  (GambreU  v.  Sari  qf  Falmouth,  K.  B.,  5  Ad.  & 
£.  403). 

t  In  trespass,  the  defendant  pleaded,  Ist,  not  guilty ;  and  2nd,  a  justification. 
Issue  on  the  first  plea,  traverse  of  the  second,  and  new  assignment  for  excess.  Issue 
joined  on  the  traverse,  plea  of  not  guilty  withdrawn,  &o.    Judgment  by  de&ult 
on  the  new  aaaignment,  nol.  pros,  as  to  the  issue  on  the  second  plea,  and  a  writ  of 
inquiry  executed  on  the  judgment  by  default : — Held,  that  the  plaintiff  was  only 
entitled  to  the  costs  of  executing  a  writ  of  inquiry.  {Ruddock  v.  Smith,  T.  T. 
1832,  B.  C,  1  D.  P.  C.  467).    To  an  action  of  trespass  for  breaking  down  the 
pUintiiTa  walla,  the  defendant  pleaded  not  guilty,  and  seven  special  pleas,  justify- 
ing under  a  right  of  way  s  the  plaintiff  joined  issue  on  not  guilty,  traversed  the 
other  pleas,  and  new  assigned.    The  defendant  joined  issue  on  the  traverses,  and 
suffered  judgment  by  default  on  the  new  assignment.    The  jury  found  a  verdict 
for  the  plaintiff  on  the  plea  of  not  guilty,  with  1«.  damages,  and  40«.  damages 
were  aaaeased  on  the  new  assignment,  the  party  consenting  that  the  question  of 
eosts  should  not  be  affected  thereby ;  but  a  verdict  was  found  for  the  defendant 
on  one  of  the  special  pleas : — Held,  that  the  plaintiff  having  been  obliged  to  go 
down  to  trial  on  the  plea  of  not  guilty,  he  was  entitled  to  the  general  costs  of  the 
cause.  (^VicJken  v.  Gullimore,  M.  T.  1828,  C.  P.,  5  Bing.  196 ;  S.  C.  2  M.  & 
P.  359). 

X  In  an  action  of  trespass,  the  defendant  justified  under  a  distress  for  a  fee- 
ftum  rent,  deducing  his  title  so  fdx  back  as  the  reign  of  Car.  2.  After  issue 
joined  the  plaintiff  ctiscontinued : — Held,  that  the  defendant  was  not  entitled  to 
the  costa  of  taking  any  abstracts  relating  to  his  proposed  defence  or  of  consult- 
ations.  (lUtrts  V.  Hatton,  H.  T.  1840,  B.  C,  8  D.  P.  C.  164). 
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7.  A8  to  Policemen. 

Humphrey  r.  Woodhouse,  H.  T.  1835.  C.  P.    3  D.  P.  C.  416; 
S.  C.  I  Bing.  N.  S.  506;  S.  C.  1  Scott,  395. 

The  3  &4  Will.       In  an  action  of  trespass— 

4,  c.  42,  does         The  Court  said,  that  a  Judge  at  Nisi  Prius  has  do  authority 

lO^G^^.V*'*       "°^®'  ®  *  ^  ^^^^-  3,  c.  1 1,  s.  1,  or  3  &  4  WUl.  4,  c.  42,  s.  32,  to 
c.  44.  '   '         grant  a  certificate  to  deprive  defendants,  police  officers,  who  have 

heen  acquitted,  of  their  right  to  full  costs,  given  hj  the  Metropolitan 
Police  Act,  (10  Geo.  4,  c.  44,  s.  4 1),  as  the  act,  3  &  4  Will.  4,  c.  42, 
only  extends  to  the  operation  of  the  prior  act  of  8  &  9  Will.  3,  and 
does  not  control  or  repeal  intermediate  acts. 


8.  0/  the  Juclge^e  Certificate  ♦. 

Davis  v.  Cole,  T.  T.  1840.  Ex.   8  D.  P.  C.  732;  S.  C.  6  If.  f  W. 

624. 

Under  43  Eliz.  In  trespass,  the  plaintiff  recovered  less  than  40«.  damages,  and 
certificate  may  the  Judge,  at  the  trial,  intimated  his  intention  of  certifjring,  to  de- 
Ae*tSr1fihc'  P*"'^®  ^^^  plaintiff  of  costs,  under  the  43  Eliz.  c.  6;  hut,  after  four 
misprision  of  ^^J^>  the  plaintiff  obtained  tlie  record  from  the  associate,  no  certifi- 
the  offioerf.        ^^^  being  indorsed  on  it,  and  signed  judgment;  and  the  Master,  on 

production  of  the  record,  taxed  the  plaintiff  his  costs. 

<•"  See  3  &  4  Vict.  c.  24,  and  4  &  5  Vict.  c.  28,  ante,  Vol.  3,  p.  213. 

t  The  Court  will  interfere  with  the  Judge's  certificate.  {Conn  v.  Faeey,  M.  T. 
1835,  K.  B.,  5  N.  &  M.  405).  In  trespass  for  breaking  and  entering,  &c  ,  pleas, 
leave  and  license,  and  not  guilty  of  the  residue,  and  6^.  damages : — Held,  that, 
neither  of  the  issues  necesdarily  raising  any  question  of  title,  the  Judge  might 
certify  under  43  Eliz.  c.  6.  {MilU  ▼.  Stephens,  3  M.  &  W.  460).  Plea,  in  tres- 
pass  for  entering  plaintiff's  house  and  taking  away  goods,  that  they  were  not  the 
house  and  goods  of  the  plaintiff,  but  of  ihe  defendant ;  replication,  that  the  de- 
fendant had  demised  the  house  and  goods  to  the  plaintiff  from  year  to  year,  and 
that  the  defendant  entered,  &c.,  during  the  continuance  of  the  demiae,  and  issue 
on  such  demise ;  and  the  plaintiff  obtained  a  verdict  of  20ff.  damages : — Held,  that 
he  waa  entitled  to  full  costs,  notwithstanding  the  Judge  had  certified  under  43 
Eliz.  c.  6.  ( Thonuu  y.  Daviet,  K.  B. ,  3  N.  &  P.  567).  To  a  declaration  in  trespass 
for  breaking  and  entering  the  plaintiff's  dwelling-house  and  seizing  his  goods, 
the  defendant  pleaded,  as  to  the  breaking  and  entering,  leave  and  license ;  and, 
as  to  the  residue  of  the  cause  of  action,  not  guilty.  A  verdict  was  found  for  the 
plaintiff,  with  6<f.  damages,  and  the  Judge  certified :— Held,  that  the  Judge  had 
power  to  certify,  it  not  appearing  that  the  question  of  title  was  in  isaue.  (Ifittt  t. 
Stevens,  E.  T.  1836,  Ex.,  6  D.  P.  C.  593).  Plea,  in  trespass  for  assault  and 
false  imprisonment,  justifying  the  giving  the  plaintiff  in  charge  to  a  police  ooa- 
stable,  to  prevent  a  breach  of  the  peace,  whereon  the  plaintiff  obtained  a  verdkt, 
with  1«.  damages . — Held,  that,  a  battery  being  admitted  on  the  fioe  of  the  record, 
the  Judge  had  no  power  to  certify  to  deprive  the  plaintiff  of  his  costs.  (Stiuttm 
▼.  Taylor,  M.  T.  1839,  C.  P.,  8  D.  P.  C.  110).  In  trespass  quare  dausnm  (ngkt^  a 
plea,  denying  the  dose  to  be  the  plaintiff's,  is  a  denial  of  possession,  if  the  die« 
fendant  was  a  wrong- doer ;  if  otherwise,  of  the  right  to  the  possession.  In  eitber 
case  it  is  a  denial  of  title,  as  even  possession  is  title  sgainst  a  wrong-doer ;  wmL, 
therefore,  where  such  a  plea  is  pleaded,  the  Judge  cannot  certify  to  deprive 
plaintiff  of  costs  under  43  Eliz.  c.  6.  Although  upon  some  of  the  issues  is 
pass  quare  clausum  fregit,  the  freehold  or  title  may  come  in  question,  yet,  if 
special  plea,  which  excludes  all  question  of  title,  is  found  sgainst  the  defendant, 
the  plaintiff  is  entitled  to  full  costs.  {PwmeU  t.  roung^  H.  T.  1838,  Ex.,  6  D.  P. 
C.  317;  S.  C.  3  M.  &  W.  288), 
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The  Court  confirmed  an  order  of  the  Judge  for  producing  the 
record  before  him,  in  order  to  indorse  the  certificate  upon  it,  and  for 
setting  aside  the  judgment  and  taxation. 


(/)  Op  the  postea*. 
(m)  Amendments  f. 


(n)  Nonsuit. 

Walpord  v.  Anthony,  M.  T.  1831.  C.  P.     8  Binff.  75;  6  M.  ^ 

P.  126. 

The  description  of  the  locus  in  quo,  in  an  action  of  trespass  Declantioa 

against  several  defendants,  whose  names  were  set  out  in  the  com*  ■«wn»*  defcnd- 

mencement  of  the  declaration,  but  who  were  afterwards  styled  •*  the  *"ribed  m 

said  defendants,"  stated  the  abuttal  to  be  on  the  close  of  "  the  said  tbatting  on 

defendant."  close  of  defend- 

The  Court  held,  that  this  did  not  necessarily  refer  to  the  last-  ">* :— Held,  an 

named  defendant,  and  therefore  did  not  amount  to  a  yariance,  but  to  ^  t  ^amnoe 

an  ambiguity,  which  could  only  be  taken  ad?antage  of  on  special  to  ground  a 

demurrer,  and  was  not  a  ground  of  nonsuit.  nonfoit. 


(o)  Inquiry,  writ  of  J. 
(p)  New  trial  §. 


IV.  RELATIVE  TO  THE  PETTY  TRESPASS  ACT|I.    See  1 

Geo.  4,  c.  56,  and  7  &  8  Geo.  4,  c.  90. 

Danisli.  V.Phillips,  H.  T.  1835.  Ex.     1  C,  M.  ^ R.  662;  S.  G. 

5  Tyrw.  293. 

A  COMMITMENT  uudcr  7  &  8  Geo.  4,  c.  30,  s.  24,  stated  that  the  A  oommitment 
party  committed  had  been  charged  with  having  unlawfully  tres-  under  the  7&  8 

*  In  trespan  qnare  clananm  fregit,  the  defendant  pleaded,  firat,  not  guilty ; 
■eoondly,  the  plaintiff  not  possessed ;  thirdly,  right  of  way;  Terdict  for  him  on  the 
third  iasoe,  but  for  the  plaintiff  on  the  two  first,  with  1«.  damages :  the  defendant, 
having  substantially  succeeded  in  the  canse,  is  entitled  to  the  postea.  (jStaley  T. 
Long,  £.  T.  1837,  C.  P.,  3  Bing.  N.  S.  781;  S.  C.  5  D.  P.  C.  616). 

f  In  trespass  for  breaking  the  close  called  Cloves- Hill,  the  name  proved  being 
Cioves  Moor,  amendment  allowed.  {Howell  v.  ThomoM^  1836,  N.  P.,  7  C.  &  P. 
342).  But  in  trespass  for  taking  "  mirrors  and  handkerchiefs,"  the  defendant 
justified  the  taking  of  the  mirrors,  but,  by  mistake,  omitted  to  justify  the  taking 
of  the  handkerchiefs : — Held,  that  this  omission  could  not  be  amended  on  the 
trial.  {John  v.  Currie,  1834,  N.  P.,  6  C.  &  P.  618). 

X  Tbe  Court,  on  granting  a  new  trial  for  an  assessment  of  damages  on  an 
erroneous  principle,  will  not  limit  the  inquiry  to  the  question  of  damages.  {Ma» 
hony  T.  Fraoi,  H.  T.  1833,  Ex.,  1  C.  &  M.  325 ;  S.  C.  1  D.  P.  C.  703). 

I  Where,  in  trespass  for  taking  the  plaintiff's  goods,  the  plea  was,  leave  and 
license,  and  it  appeared  that  the  plaintiff,  an  ignorant  young  person,  on  his 
fiither's  bankruptcy,  being  told  by  the  commissioners  at  an  examination,  the  de- 
fendant not  being  present,  that  the  goods  were  his  father's,  said  he  would  give 
them  up.  the  Court  granted  a  new  trial,  on  the  ground  that  the  evidence  did 
not  sastain  the  plea.  (Roper  v.  Harper,  M.  T.  1837,  C.  P.,  4  Bing.  N.  S.  20 ; 
;S.  C.  3  Scott,  350). 

Under  1  Greo.  4,  c.  56,  s.  9,  immediate  notice  of  appeal  must  be  given.  {JU» 
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Geo.  4,  miist  passed  upon  lands,  and  with  having  cut  down,  and  carried  tmj 
f.'*'*^  '^^"^  therefrom,  a  quantity  of  rushes,  of  which  offence  he  had  been  con- 
mtdici  ^"  victed,  and  ordered  to  pay  lOtf.  as  a  penalty,  and  so  much  for  costs, 
and  shoalk  be  ^^'>  ^^^  required  the  gaoler,  &c.,  safely  to  keep  him  for  the  space 
for  a  fixed  time,  of  one  month,  or  until  he  should  be  thence  deliyered  by  the  dae 
"  Qnlen  the        order  of  law. 

h^^w^'^  The  Court  held,  that  the  omission  of  the  statement,  that  the  tres- 
paid."  P^ss  ^^  wilful  or  malicious,  was  cured  by  an  allegation  in  the 

conviction,  that  the  act  was  done  "unlaw&Uy  and  malidoualy." 
Secondly,  that,  although  the  words  "  until  he  be  dehvered  by  the 
due  order  of  law  '*  were  not  equivalent  to  the  words  of  qualificatioa 
in  the  act,  ''  unless  the  money  should  be  sooner  paid,*'  yet  that, 
under  sect.  39,  the  defect  and  ambiguity  in  the  conclusion  of  the 
warrant  might  be  supplied  and  explained  by  reference  to  the  convic- 
tion, containing  an  adjudication  of  imprisonment  in  the  language  of 
the  statute. 
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I.  RELATIVE  TO  CIVIL  PROCEEDINGS. 

(a)  At  bar,  p.  519. 

(b)  At  Nisi  Prius. 

1 .  Notice  of  Trial, 

] . — In  what  Cases,  and  when   to  he  pises, 

p.  519. 
2. —  What  Notice  necessary,  p.  519. 
3. — By  whom  to  be  given,  p.  520. 
A.— Form  of,  p.  520. 
5. — Service  of,  p.  520. 
6. — By  Continuance,  p.  520. 
I.—Of  TervCs  Notice,  p.  520. 
S.— Of  short  Notices,  p.  520. 

T.  Jfuiieei  of  Huntingdon,  M.  T.  1824,  K.  B.,  5  D.  &  R.  138).  Magistntcf 
have  jorisdictton  in  cases  of  wilAil  trespasses,  althongh  the  damage  to  growiBg 
wood  does  not  amount  to  the  value  of  6d. ,  notwithstanding  sect.  20  of  7  &  8  Geo.  4, 
c.  90  ;  and  the  mere  statement  of  a  cUim  of  title,  without  proof,  does  not  pre- 
Tent  tiie  justices  from  exercising  their  discretion  as  to  the  act  being  done  under 
a  bon&  fide  claim  or  not.  {Reg.  ▼.  Dodton,  H.  T,  1839,  Q.  B.,  9  Ad.  &  E.  704). 
In  trespass  for  false  imprisonment,  for  giving  tiie  plaintiff  into  coatodj  under 
7  &  8  Geo.  4,  c.  30,  (Malicious  Trespass  Act) : — Held,  that,  although  mere  bona 
fides  would  not  entitle  the  defendant  to  notice  of  action,  yet  the  fiacts  are  such  n 
to  furnish  a  fair  ground  for  supposing  that  the  party  is  acting  under  the  stetale: 
he  is  thereby  entitled  to  the  protection.  (Conn  y.  Clipptrttm,  K.  B.,  2  P.  &  D. 
563).  In  an  action  for  false  imprisonment,  the  defendant  justified  under  ths 
1  Geo.  4,  c.  56,  as  the  owner  of  the  land  on  which  plaintiff  was  trespaasi^;  ^ 
was  held,  to  make  out  his  justification,  he  must  give  positive  proof  of  aetnl 
damage  being  done,  so  as  to  enable  the  jurj  to  decide  on  the  quantum  of  it,  sad 
that  tibe  jury  were  not  to  presume  damage  from  the  mere  fact  of  a  trespaas  bciof 
committed.  (Butler  ▼.  Twky,  H.  T.  1827,  N.  P.,  1  M.  &  M.  54  ;  S.  C.  2  C 
&  P.  585). 
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I.  RELATIVE  TO  CIVIL  PROCEEDINGS— («onhVtii«d). 

9. — Of  Countermand^  p.  521. 
10. — Not  proceeding  according  to,  p.  521. 
1 1 . — When  Cause  taken  ob  undefended,  p.  521. 

2.  Notice  to  produce,  p.  522. 

3.  Entering  Cause,  taking  Causes  out  of  Order,  and 

of  the  Cause  List,  p.  522. 

4.  Course  of  proceeding  at  the  Trial,  p.  523. 

5.  Ordering  Witnesses  out  of  Court,  p.  524. 

6.  Withdrawing  the  Record,  and  striking  Causes  out, 

p.  524. 

(c)  By  proviso,  p.  524. 

(d)  By  record,  p.  524. 

(f)  Putting  off  trial,  p.  524. 
(/)  New  trials,  p.  524. 

II.  RELATIVE  TO  CRIMINAL  PROCEEDINGS,  p.  524. 


I.  RELATIVE  TO  CIVIL  PROCEEDINGS. 

(a)  At  bar*. 

(b)  At  Nisi  Prius. 

1.  Notice  of  Trial. 
1. — In  what  Cases,  and  when  to  be  given  f. 

2. — What  Notice  necessary %. 

*  The  Court  win  not  grant  a  trial  at  bar  in  a  writ  of  right,  although  the  canae 
embraoeB  qoeationa  aa  to  valae  and  diffioolty,  nnlesa  the  specific  difficulties  be 
presented  to  them  at  the  time  of  the  application.  {AngeU  t.  Angeil,  E.  T.  1827 » 
C.  P.,  3  Bing.  397).  By  Reg.  Gen.,  H.  T.  2  Will.  4,  it  is  ordered  that  notice 
of  a  trial  at  bar  shall  be  given  to  the  proper  officer  of  the  Coort,  before  giring 
notice  of  trial  to  the  party. 

-f  Where  a  cause  is  made  a  remanet  at  the  assizes,  a  new  notice  of  trial  is  ne* 
eesearjy  but  not  where  made  so  at  the  sittings.  (Oaitu  ▼.  BiUon,  E.  T.  18279 
C.  P.,  4  Bing.  414 ;  S.  C.  1  M.  &  P.  87.  By  Reg.  Gen.,  H.  T.  2  WiU.  4,  in 
all  cases  where  the  plaintiff  in  pleading  condades  to  the  countiy,  the  plaintiff 's 
attorney  may  giro  notice  of  trial  at  the  time  of  delivering  his  replication  or  other 
sabsequent  pleadings. 

Wliere  a  second  notice  of  trial  is  treated  as  a  continuance  of  one  In  the  same 
tentty  it  cannot  be  afterwards  treated  as  an  original  notice,  so  as  to  erade  the 
mle*  that  not  more  than  one  continuance  shall  Im  allowed  in  one  term.  (Wyait 
T.  Sioeiem,  6  A.  &  E.  803).  So,  where  a  Terdict  was  obtained  in  the  absence  of 
the  defendsnt,  on  aooonnt  of  no  notice  of  trial  being  given,  the  Court  set  the  ver- 
dict  aside,  though  the  defendant  did  not  swear  poaitirely  to  a  good  defence  on 
the  merits.  (WilHanu  y.  Williams,  H.  T.  1834,  Ex.,  2  D.  P.  C.  350). 

X  'By  Reg.  Gen.,  M.  T.  2  Will.  4,  it  is  ordered,  that,  from  and  after  Michael- 
nias  Term,  the  sitting  day  at  Nisi  Prius,  at  the  Gruildhall,  in  and  for  the  city  of 
London,  ahall  be  the  second  day  after  every  term,  and  that  such  sitting  shall  be 
adjourned  until  such  day  as  the  Court  shall  then  direct.    And  it  is  further  or- 
dered, that,  m  every  notice  of  trial  hereafter  to  be  given  for  the  sittings  after  ahy 
term  to  be  holden  at  the  Guildhall  aforesaidi  it  shall  be  specified  whether  the 
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3. — By  whom  to  be  gwen  *• 

4. — Form  off, 

5. — Service  ofX, 

6. — By  Continuance  §• 

7 — Of  Term' 9  Notice  ||. 


S.—Of  Short  Notices. 

DiGNAM  r.  Ibbotson,  E.T.  1838.  Ex.    ZM.^W,  431. 

Term  "  short         A  Judge's  order  for  time  to  plead  imposed  the  term  of  taking 

notice''  applies    short  notice  of  trial,  if  necessary,  whether  tried  before  the  sherifT 
to  the  next  ^^  ^^^^ 

cause  is  intended  to  be  tried  on  the  first  day  of  snch  sittings,  or  at  the  sdjoon- 
ment  day,  and  that,  in  every  case  in  which  such  notice  shall  specify  that  the  came 
b  to  be  tried  at  the  adjournment  day,  it  shall  be  sufficient  to  give  such  notice  eight 
days  before  the  first  day  of  the  sittings  after  term,  if  the  defendant  or  defeoduti 
reside  above  forty  miles  from  the  said  dty  of  London,  and  four  days  before  the 
said  first  day,  if  the  defendant  or  defendants  reside  within  that  distance.  A  no- 
tice of  trial  before  the  sheriff  for  Easter  Tuesday  is  good.  {Chamock  t.  Smiikf 
£.  T.  1835,  B.  C,  3  D.  P.  C.  607). 

*  Notice  of  trial,  signed  by  a  party  who  had  not  taken  out  his  oertificste  :— 
Held,  irregular,  and  set  aside.  {Patterttm  ▼.  PawtU,  T.T.  1832,  C.  P.,  9  Bine* 
620;  S.  C.  2  M.  &  Scott,  773). 

t  A  notice  of  trial  at  *'  Guildhall,  Westminster,"  the  Conrt  of  Kmg's  Beach 
not  sitting  there,  is  defective,  if  the  defendant  swears  that  he  was  misled  by  it 
(OoM  ▼.  Long,  E.  T.  1832,  B.  C,  1  D.  P.  C.  342).  Where  the  issue  wasddi- 
vered  with  notice  of  trial  indorsed  for  one  day,  and  a  separate  notice  for  snotber, 
and  the  defendsnt,  acting  on  the  notice  on  the  back  of  the  issue,  did  not  attesd 
at  the  trial  on  the  day  mentioned  in  the  separate  notice,  the  Court  granted  s  ne* 
trial  without  costs.  (Kerry  ▼.  Reynold*,  T.  T.  1835,  Ex.,  2  C,  M.  &  R.  310; 
S.  C.  4  D.  P.  C.  234). 

X  A  request  by  a  defendant,  that  a  notice  of  trial  may  be  put  through  his  door, 
is  no  waiver  of  a  personal  service  of  notice  of  trial.     (Fiy  v.  Mtnn,  E.  T.  1832, 

B.  C,  1  D.  P.  C.  419).  So,  service  of  notice  of  trial  upon  the  laundress,  vte 
has  charge  of  the  house  in  which  the  defendant's  attorney's  office  is  situated,  is 
no  good  service;  but  notice  of  continuance  being  subsequently  given,  the  deM* 
ant's  attorney  ought  to  make  known  his  suggestion  as  to  the  non-service  of  ^ 
previous  notice,  by  returning  it  to  the  plaintiff's  attorney ;  if  not,  he  waifei  k. 
{Brown  v.  Whitfttii,  E.  T.  1840,  C.  P.,  8  D.  P.  C.  592 ;  S.  C,  1  Scott,  N.S. 
159). 

§  By  Reg.  Gen.,  H.  T.  2  Will.  4,  notice  of  trial,  by  continuance,  shall  be 
given  in  town,  unless  otherwise  ordered  by  the  Court  or  a  Judge.  The  tB« 
days'  notice  of  continuance  of  notice  of  trial  must  be  two  clear  days,  cxdosive  cf 
an  intervening  Sunday.  (Grogan  v.  Manning,  T.  T.  1832,  Ex.,  2  Tjrrw.  72i^)- 

A  continuance  of  notice  of  trial  on  Saturday  for  Monday : — Held  bad,  Soadsf 
being  no  day  for  that  purpose.  {Wardle  v.  Aekland,  E.  T.  1833,  Ex.,  2  D.  P. 

C.  28 ;  S.  C.  3  Tyrw.  819).  But  a  continuance  of  notice  of  trial  on  Friday  for 
Monday  is  sufficient.  {Stewart  v.  Abraham,  T.  T.  1834,  Ex.,  2  D.  P.C.  709). 
There  is  no  distinction  between  the  notice  of  continuance  and  notice  of  oosnttr- 
mand  of  trial,  and  the  same  time  must  expire.  (Fbrbee  v.  Crow,  E.  T.  iM 
Ex.,  1  M.  &  W.  465). 

Where,  in  the  notice  to  continue  notice  of  trial,  given  in  Easter  Term,  by  mis- 
take Hilary  was  inserted  for  Trinity  :--Ueld,  that,  as  it  could  not  pooibly  bsic 
misled  the  defendant,  he  could  not  treat  it  as  a  nullity,  and  a  new  trial  wi»R* 
fused.  {Morgan  v.  Pearee,  H.  T.  1832,  C.  P.,  2  M.  &  Scott,  159). 

il  By  Reg.  Gen.,  H.  T.  2  Will.  4,  where  a  term's  notice  of  trial  is  itqoiifd, 
inch  notice  may  be  given  at  any  time  before  the  first  day  of  term. 
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The  Court  held,  that  the  plaintiff,  neglecting  to  try  on  the  next  practicable  dajr 
practicable  day  on  which  the  sheriff  sat  after  issue  joined,  was  bound  ^  t^>ng  *• 
to  give  full  notice  of  trial  for  any  subsequent  day. 


9. — 0/  Countermand. 

King  v.  Jones,  M.  T.  1832.  Ex.     1  C.  ^  Jf.  71 ;  S.  C.  I  D.  P.  C. 

640. 

In  this  case,  which  was  a  country  case,  the  defendant  being  Agreeing  to 
under  terms  to  accept  seyen  days'  notice  of  trial,  the  plaintiff  gave  short  notice  of 
four  days'  countermand  only.     A  rule  for  costs  of  the  day,  for  not  ^l^ti^^plaintiff 
proceeding  to  trial  pursuant  to  notice,  having  been  obtained—  to  change  time 

Per  Cur, — The  countermand  in  this  case  was  not  due  in  time,  of  counter- 
The  defendant  was  under  no  terms  to  accept  a  shorter  notice  of  m^ndf* 
ooantermand,  but  stood  in  the  same  situation  in  that  respect  as  if 
he  had  been  entitled  to  a  ten  days'  notice  of  trial. — Rule  absolute. 


10. — Not  proceeding  according  toX* 
11. — JFhen  Cause  taken  as  undefended^, 

^  ^  Where  a  defendant  is  under  terms  to  accept  short  notice  of  trial  for  the  first 
sittings  in  term,  and  the  plaintiff,  without  any  defaolt  on  the  part  of  the  defend- 
ant,  is  unable  to  reply,  so  as  to  give  such  notice,  a  short  notice  of  trial  for  the 
second  sittings  is  irregular.  {White  ▼.  Clarke,  T.  T.  1840,  B.  C,  8  D.  P.  C. 
730).  By  Reg,  Gen.,  H.  T.  2  Will.  4,  the  expression  "  short  notice  of  trial'' 
shall,  in  country  causes,  be  taken  to  mean  four  days.  Short  notice  of  trial 
in  country  causes  means  four  days  peremptorily  before  the  commission  day, 
although,  from  the  length  of  the  pleadings,  the  issue  is  not  joined  soon  enough 
to  admit  of  so  many  days.  {Lawson  ▼.  Robinaont  E.  T.  1833,  Ex.,  1  C.  &  M. 
499 ;  S.  C.  2  D.  P.  C.  69). 

Upon  time  given  to  plead  upon  the  terms,  inter  alia,  of  taking  short  notice  of 
trial,  if  necessary,  and  the  pleas  were  delivered  on  the  19th  February,  the  re- 
plication on  the  27th,  indorsed  with  notice  of  trial  at  the  assizes  on  the  3rd 
March,  although  the  delay  was  accounted  for,  the  notice  having  been  treated  as  a 
nullity  and  the  cause  having  been  undefended,  the  Court  granted  a  new  trial. 
{PoundM  T.  Pet\fold,  T.  T.  1835,  K.  B.,  5  N.  &  M.  186). 

Where  a  defendant  is  under  terms  to  take  short  notice  of  trial,  he  is  not  bound 
to  take  short  notice  of  executing  a  writ  of  inquiry.  {Sievent  v.  Pell,  H.  T.  1834, 
Ex.,  2  C.  &  M.  421 ;  S.  C.  2  D.  P.  C.  355  ;  S.  C.  4  Tyrw.  6). 

t  By  Re^.  Gen.,  H.  T.  2  Will.  4,  countermand  of  notice  of  trial  may  be  given 
either  in  town  or  country,  unless  otherwise  ordered  by  the  Court  or  a  Judge. 
A  notice  of  countermand,  signed  **  B.  B.,  plaintiffs  attorney,"  is  suflScient, 
though  the  name  of  another  attorney  is  on  the  record,  if  the  defendant  is  not 
misled  by  it,  and  the  individual  signing  it  is  really  the  attorney.  {Chetlyn  v. 
Pearce,  H.  T.  1836,  Ex.,  1  M.  &  W.  56;  S.  C.  4  D.  P.  C.  693;  S.  C.  1  Tyrw.  & 
6.  238).  A  notice  of  countermand  given  to  a  defendant  residing  in  the  country, 
whose  caiue  is  conducted  by  an  attorney  in  Liondon  only,  is  insufficient.  (Margeti- 
son  T.  Rush,  E.  T.  1840,  Ex.,  8  D.  P.  C.  388). 

t  On  motion  for  costs  of  the  day,  for  not  proceeding  to  trial  on  two  different 
occasions  pursuant  to  notice,  the  Court  will  not  make  the  payment  of  those  costs 
a  condition  precedent  to  the  plaintiff's  trying  his  cause.  {Shoredicke  v.  Oilbard, 
H.  T.  1840,  B.  C,  8  D.  P.  C.  296). 

S  Where  tbt  cause  had  been  taken  out  of  its  turn,  in  the  absence  of  the  de* 
fendant's  coonael,  being  alleged  by  the  plaintiff  to  be  undefended,  the  Court 
allowed  it  to  be  set  down  for  trial,  the  costs  to  abide  the  event  of  the  cause. 

VOL.   V.  MM 
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2.  Notice  to  produce.     See,  also,  tits.  Evidence — Witneu, 

Bate  v.  Kinsey,  T.  T.  1834.  Ex.     1  C,  M.  f  22.  38. 

An  attorney  In  an  action  of  debt  for  rent  in  arrear,  by  the  assignee  of  tbe 

called  as  a  wit  reversioner  against  the  assignee  of  the  term,  the  plainti^s  attorney 
bouid  to^pro-  P^^^^^  ^^®  execution  of  a  conveyance  of  the  premises  to  the  plain- 
duce  a  de^,  *  ^^^>  ^^^  ^®  admitted,  on  cross-examination,  that  a  subsequent  deed 
though  in  had  been  executed  between  the  same  parties  relating  to  the  same 

Court,  withoot  premises.  This  deed,  he  stated,  was  in  Court;  but  he  refused  to 
notice  to  pro-     produce  it,  on  the  ground,  that  he  was  not  compellable  to  produce 

his  client's  title-deeds.  The  defendant's  counsel  then  submitted, 
that  he  had  a  right  to  give  parol  evidence  of  the  second  deed,  with- 
out stating  that  he  was  prepared  with  any,  and  what  was  the  nature 
of  the  parol  evidence. 

The  Court  held,  that,  as  no  notice  to  produce  the  deed  had  been 
given,  the  parol  evidence  was  properly  rejected. 


3.  Entering  Causes,  taking  Causes  out  of  Order,  and  of  the  Came 

List  f. 

(Darrien  ▼.  Howell,  H.  T.  1840,  C.  P.,  6  Bing.  N.  S.  245 ;  S.  C.  8  D.  P.C. 
277).  And  where  a  plaintiff  gave  notice  that  he  should  take  the  cause  down  to 
trial  as  an  undefended  cause,  and  when  it  was  called  on,  the  defendant's  ooniuel 
said  it  was  defended,  whereupon  it  was  not  tried,  but  the  plaintiff  again  took  the 
record  down  and  got  the  cause  tried  as  undefended,  without  any  new  notice  or 
setting  it  down  in  the  pap^r,  the  Court  granted  a  new  trial  without  payment  of 
costs.  (Sprigge  ▼.  Rutherford,  M.  T.  1833,  B.  C,  2  D.  P.  C.  429). 

*  Notice  to  produce  must  be  senred  before  the  commission  day  on  partks 
living  away  from  the  assize  town.  {Trist  ▼.  Johnson,  1833,  N.  P.,  1  M.  &  Bob. 
259).  ThR  same  rule  applies  to  criminal  cases.  {Rex  v.  Ellieambe,  Id.)  k 
notice  to  produce,  served  on  a  defendant  in  London  on  a  Saturday,  the  caoM 
being  tried  on  the  following  Monday,  is  too  late.  Notices  to  produce  oo^t  to 
be  served  on  the  attorney,  u  there  be  one.  (Houseman  v.  Roberts,  T.  T.  1S32, 
N.  P.,  5  C.  &  P.  394).  A  cause  came  on  to  be  tried  at  the  assizes  on  a  Wed- 
nesday morning.  On  the  previous  evening,  the  defendant's  attorney,  being  at  tbe 
assize  town,  was  served  with  a  notice  to  produce  a  book  which  would  probably 
be  at  his  office,  which  was  nineteen  miles  from  the  assize  town : — Held,  that  tU» 
notice  was  too  late.  {Hargeai  v.  Fothergill,  1832,  N.  P.,  5  C.  &  P.  303).  Notice 
to  produce  served  upon  the  original  attorney  in  the  cause — Held,  sni&ciieBi, 
although  the  attorney  was  changed  on  the  eve  of  the  trial.  (2Jo*  d.  Msrtm  t. 
Martin,  M.  T.  1832,  N.  P.,  1  M.  &  Rob.  242). 

t  Entry  of  the  cause  by  the  defendant,  with  a  ne  recipiatnr — Held,  to  be  no 
authority  to  the  plaintiff  to  try  it  when  called  on ;  and  that,  not  having  entered 
his  record  at  all,  he  could  not  retain  the  verdict.  {Watttm  v.  Goiror,  T.T.  1827. 
K.  K.,  8  D.  &  R.  456). 

Where  a  defendant  died  in  the  course  of  the  sittings  in  term,  the  Court  refbced 
to  allow  the  cause  to  be  tried  on  the  last  day  of  the  term,  to  which  the  sitldap 
had  been  adjourned  for  that  purpose ;  nor  would  they  interfere,  by  appointiof 
for  the  trial  another  day  out  of  term,  and  entering  the  verdict  as  of  the  sittiafs 
in  the  term.  {Johnson  v.  Budge,  M.  T.  1834,  Ex.,  1  C,  M.  &  R.  647;  S.  C. 3 
D.  P.  C.  207;  S.  C.  5  Tyrw.  197).  Application  was  made  on  the  part  of  tte 
plaintiff  to  have  a  cause  taken  out  of  its  turn,  in  order  that  it  might  be  triad 
during  the  existing  sittings,  on  the  ground  that  the  defendant  had  died  ciiioe  the 
commencement  of  such  sittings.  The  application  was  opposed  on  the  part  of  tbe 
defendant's  executors,  and  refused  by  tiie  Chief  Justice  of  the  Common  Fletfi 
after  time  taken  to  consider.  {Isxard  v.  Milner,  H.  T.  1830,  N.  P.,  4  C.  &  V. 
285). 

The  Court  in  banc  has  no  jurisdiction  over  the  cause  list  at  Nisi  Prios.  (Jse^k 
y.  Rule,  E.  T.  1832,  B.  C,  1  D.  P.  C.  349). 

Whilst  a  cause  stood  in  the  paper  for  trial,  the  |>laintiff  having  obtained  is 
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4.  Course  of  proceeding  at  the  TVial*. 

order  to  imend,  (which  was,  in  fact,  unnecesaary),  the  defendant  took  out  a  sam- 
moiu  to  rescind  that  order  for  irregalarity,  and  an  order  to  that  effect  was  ob- 
tained ;  whilst  the  second  order  was  in  discussion  at  Chambers  the  cause  was 
tried,  and  the  pbintiff  obtained  a  verdict :  the  Court  refused  to  grant  a  new  trial 
without  an  affidavit  on  the  merite.  {Clark  v.  ManiUt  H.  T.  1833,  Ex.,  1  D.  P.  C. 
656). 

The  clerks  of  a  plaintiff's  attorney,  on  entering  and  bringing  in  the  record  on 
the  2l8t  of  November,  were  told  (as  they  understood)  that  the  adjournment  day 
in  London  would  be  December  8th ;  it  was,  in  fact,  December  6th,  but  it  was 
not  fixed  till  after  the  end  of  Michaelmas  Term.  The  plaintiff  was  nonsuited  on 
December  7th,  no  one  appearing  for  him ;  and  the  Lord  Chief  Justice  would  not 
order  the  cause  to  be  restored,  as  the  parties  should  not  have  been  satisfied  with 
information  obtained  at  so  early  a  period.  (Hali  ▼.  Milliffonf  M.  T.  1837,  N.  P., 
8  C.  &  P.  314). 

*  If  a  letter  be  shewn  to  a  witness  for  the  defendant  on  the  voir  dire,  to  make 
oat  that  he  has  an  interest,  and  the  witness  be  released  and  examined,  tiie  Judge 
will  not  prevent  the  plaintiff's  counsel  from  observing  on  this  letter  in  his  reply. 
{Pauir.  White,  E.  T.  1832.  N.  P.,  5  C.  &  P.  237). 

Where  a  par^  addresses  the  jury  himself,  he  must  also  examine  his  witnesses, 
and  counsel  can  only  be  heard  to  assist  him  on  legal  points.  {Shuitlewwth  v. 
NiehoUon,  1833,  N.  P.,  1  M.  &  Rob.  254). 

Ri^ki  to  beginJ]  —Trover  by  the  assignees  of  a  bankrupt  against  the  sheriff  for 

goods.     Plea,  that  R.  J.  sued  out  a  writ  of  fi.  fa.  against  the  plaintiff,  and  that  it 

was  delivered  to  the  sheriff  before  the  bankruptcy,  and  that  the  sheriff  seized  and 

sold  the  goods,  and  that  no  docket  had  been  struck  against  the  bankrupt,  neither 

had  the  aheriff  notice  of  any  act  of  bankruptcy.     Replication,  that  the  judgment 

was  obtained  against  the  bankrupt  by  cognovit  in  an  action  commenced  by  collo* 

sioo,  and  that  the  fiat  issued  within  two  months  after  the  seisure.    Rejoinder, 

that  the  action  was  commenced  adversely: — Held,  that,  on  these  pleadings,  the 

plaintiff  must  begin.  {Scott  v.  Lewis,  1836,  N.  P.,  7  C.  &  P.  347).     So,  in  an 

action  for  a  libel,  when  there  is  no  general  issue,  but  a  justification  is  pleaded  as 

to  part,  and  judgment  is  suffered  by  default  as  to  the  reaidue,  the  plaintiff  is 

entiUed  to  begin.    {Wood  v.  Pringle,  H.  T.  1833,  N.  P.,  1  M.  &  Rob.  277). 

AJthoogh  the  defendant  may t)e  under  a  rule  to  admit  the  plaintiff's  case,  the 

plaintiff  has  still  the  right  to  begm.  {Thwaitee  v.  Sanubury,  T.  T.  1831,  N.  P., 

5  C.  &  P.  69). 

The  right  to  begin  is  not  so  entirely  for  the  disposal  of  the  Judge  at  Nisi  Prius, 
but  that,  if  his  decision  were  clearly  wrong,  the  Court  would  interfere.  {Huekfnan 
V.  Femie,  E.  T.  1838,  Ex.,  3  M.  «c  W.  605). 

Right  to  reply."] — Where  a  defendant  relies  upon  a  legal  objection,  and  calls 
evidence  to  support  it,  the  plaintiff's  counsel  having  answered  the  objection,  the 
defendant  is  entitled  to  be  heard  on  the  law  in  reply.    {Arden  v.  T\ieker,  T.  T. 
1832,  N.  P.,  1  M.  &  Rob.  192).     If,  after  a  witness  for  the  defendant  has  been 
examined  as  to  a  conversation  which  he  put  down  in  writing,  and  has  not  been 
asked  to  produce  the  memorandum,  and  the  plaintiff's  counsel,  in  reply,  has  ob- 
served upon  its  absence,  the  Judge,  for  his  own  satisfaction,  asks  the  witness  for 
the  paper,  and  it  is  produced,  such  production  will  not  entitle  the  plaintiff's 
counsel  to  address  the  jury  again  on  it.   {Bowling  v.  Flnnigan,  M.  T.  1824 ,  N.  P., 
I  C.  &  P.  587).  The  cross-examination  is  to  be  held  notice  of  the  intended  defence ; 
the  plaintilT  is  therefore  bound  to  go  into  evidence  to  rebut  it  before  he  closes  his 
case,  and  cannot  enter  into  it  in  evidence  in  reply.  {Wharton  v.  Lewis,  M.  T. 
1824,  N.  P.,  1  C.  &  P.  529). 

If  certain  parts  of  a  book  are  used  to  refresh  the  memory  of  a  witness  for  the 
plaintiff',  and  the  defendant's  counsel,  in  his  address  to  the  jury,  observes  upon 
the  general  state  of  the  book,  and  refers  to  other  parts  of  it,  such  observations  do 
not  give  the  plaintiff's  counsel  the  right  of  reply.  {Pullen  v.  White,  £.  T.  1828, 
N.P.,  3  C.  &  P.  434\ 

Where  several  Drfendante."] — Only  one  counsel  can  be  allowed  to  address  the 
jury  for  aeversil  defendants  relying  on  the  ssme  defence.  {Mason  ▼.  JHtchboume, 
1835,  N.  P.»  1  M.  &  Rob.  462).  Where  two  defendants  appear  by  different 
attomies  and  counsel,  and  have  pleaded  separately  the  general  issue,  and  several 
special  plesks  Terbatim  the  same,  the  issues  on  each  set  of  pleas  being  exactly  the 
same,  the  jndg^  at  the  trial  will  only  allow  one  counsel  to  address  the  jury  for  the 
defendaaU.  (SparheM  v.  Barrett,  M.  T.  1837,  N.  P.,  8  C.  &  P.  442).  So,  where 
the  defendsoits  had  pleaded  a  joint  plea  of  not  guilty,  the  judge  will  not  allow 
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5.  Ordering  Witnesses  out  of  Court.   See  tit.  Witness, 

6.  Withdrawing  the  Record^  and  striking  the  Cause  out*.    See, 

also,  tit.  Record. 

(c)  By  proviso  t« 
(d)  By  record.    See  tit.  Record, 
(e)  Putting  off  trial.s^. 

(/)  New  trials.  See  tit.  New  Trial,  and  particular  heads  according 

to  the  subject-matter. 


II.  RELATIVE  TO  CRIMINAL  PROCEEDINGS  §.    Scc,aIao, 

tit.  Indictment. 

the  counsel  of  each  defendant  either  to  cross-examine  separatdj,  or  to  addrai 
the  jury  separately.     {Seale  v.  Evans,  M.  T.  1836,  N.  P.,  7  C.  &  P.  593). 

*  The  Jadge,  in  an  undefended  cause,  where  the  plaintiff  conld  not  get  on  for 
want  of  a  written  agreement,  discharged  the  jury,  and  allowed  the  record  to  1m 
withdrawn,  in  order  to  save  expense  to  the  parties.  {Bonsor  r.  Element,  M.T. 
1833,  N.  P.,  6  C.  &  P.  230).  Where  the  plea  had  been  omitted,  and  no  issue,  ta 
amendment  was  refused,  and  the  cause  struck  out.  ( Whitehead  t.  Scott,  1831, 
N.  P.,  2  M.  &  M.  136). 

t  By  Reg.  Gen.,  H.  T.  2  Will.  4,  no  entry  of  the  issue  shall  be  deemed  neon- 
sary  to  entitle  a  defendant  to  move  for  judgment  as  in  case  of  a  nonsuit,  or 
to  take  the  cause  down  to  trial  by  proviso.  No  trial  by  proviso  shall  be  allowed 
in  the  same  term  in  which  the  default  of  the  plaintiff  has  been  made,  and  no 
rule  for  a  trial  by  proviso  shall  be  necessary. 

X  Intelligence  having  been  received  of  the  death  of  the  plaintiff  abroad,  tbe 
Court,  upon  application  of  the  defendant,  granted  a  rule  for  postponing  the 
trial  until  the  Court  or  a  Judge  should  direct  it  to  be  had,  the  plaintiff's  attor* 
ney  admitting  that  some  doubts  existed  as  to  whether  his  client  was  stiU  alive  or 
not.  (Cheeeer  v.  Ridgway,  M.  T.  1840,  C.  P.,  9  D.  P.  C.  67).  But  the  Coart 
refused  to  put  off  the  trial,  on  the  ground  that  a  bankrupt,  the  principal  witnesfr 
had  had  his  certificate  signed  by  a  sufficient  number  of  creditors,  and  that  no  op« 
position  was  expected  to  its  allowance  by  the  Lord  Chancellor.  {Tenmemi  t. 
Strachan,  T.  T.  1829,  N.  P..  1  M.  &  M.  377;  S.  C.  4  C.  &  P.  31).  So,  tk 
Court  refused  to  put  off  a  trial  at  the  instance  of  the  plaintiff,  on  accomt  of  the 
absence  of  a  material  witness,  although  it  was  suggested  that  the  demand  mi  so 
very  small,  and  the  plaintiff  poor.  {Fendail  ?.  Marriott,  1830,  N.  P.,  2  M.  ft 
M.  1).  So,  where  the  cause  was  on  the  list  for  Monday,  and  notice  of  ande 
for  a  special  jury  had  been  obtained  on  Saturday,  but  not  served  until  sero 
o'clock,  the  Judge  refused  to  allow  the  cause  to  stand  over  until  the  special  jariei 
taken.  {Johnaon  v.  Blachvell,  M.  T.  1833,  N.  P.,  6C.  &  P.  236). 

Where  a  defendant  applies  to  put  off  a  trial,  on  account  of  the  absence  of  • 
material  witness,  but  does  not  give  notice  to  the  other  side  till  expense  has  bees 
incurred  in  bringing  up  witnesses,  the  application  will  only  be  granted  on  pay- 
ment  of  the  expense  of  the  witnesses.  It  is  not  necessary  that  the  affidavit  ia 
support  of  such  an  application  should  swear  to  a  good  defence  on  the  merits ;  it  * 
sufficient,  if  the  witness  is  sworn  to  be  material  and  necessary.  {Attomey-Gt^ 
neral  v.  Hull,  T.  T.  1833,  Ex..  2  D.  P.  C.  111).  And  the  defendant  need  not 
give  the  name  of  the  absent  witnesses.  (Buckingham  v.  Banks,  T.  T.  1824,  K.  B., 
4  D.  &  R.  830,  n.) 

$  Where  a  party  arraigned  persisted  in  saying  that  he  would  be  tried  *'  by  Ui 
king  and  his  coMutrfi** — Held,  not  to  invalidate  a  conviction,  (iter  ▼.  Dsms^ 
1820,  N.  P.,  1  Gow,  219). 

In  opening  a  case  of  felony,  the  counsel  for  the  prosecution  ought  not  to  ittfi 
any  particular  expressions  supposed  to  have  been  used  by  the  prisoner,  nor  tk 
precise  words  of  any  confession ;  but  he  may  state  the  general  effect  of  what  tk 
prisoner  laid.  {Rex  v.  Swatkins,  1831,  N.  P.,  4  C.  &  P.  548).     Wbeie  aj 
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I.  RELATIVE  TO  THE  POWER  OF  THE  SHERIFF, 
AND  THE  JUDGE  MAKING  THE  ORDER  TO 
TRY  BEFORE  THE  SHERIFF,  p.  526. 

II.  RELATIVE  TO  WHAT  CASES  MAY  OR  MAY  NOT 
BE  TRIED  UNDER  3  &  4  Will.  4,  c.  42,  p.  526. 

III.  RELATIVE  TO   THE    FORM    OF   THE  WRIT    OF 

TRIAL,  AND  OF  THE  ISSUE,  p.  527. 

IV.  RELATIVE  TO  THE  NOTICE  OF  TRIAL,  AND  PRO- 

CEEDINGS AT  THE  TRIAL,  p.  528. 

V.  RELATIVE  TO  THE  SHERIFFS  NOTES,  p.  528. 

VI.  RELATIVE  TO  THE  VERDICT,  JUDGMENT,  AND 
EXECUTION,  p.  529. 

VII.  RELATIVE  TO  COSTS,  p.  529. 

VIII.  RELATIVE  TO  AMENDMENTS,  p.  529. 

IX.  RELATIVE  TO  BILL  OF  EXCEPTIONS,  p.  529. 

was  incapacitated  from  giving  evidence  by  a  conviction  of  bigamy,  tbe  Judge 
allowed  a  trial  for  murder  to  be  postponed,  in  order  that,  in  case  of  a  pardon 
obtained,  the  witness  might  be  examined.  {Reg.  v.  Owen,  1839,  N.  P.,  9  C.  & 
P.  83).  Where  the  Court  postpones  the  trial  at  the  instance  of  the  prisoner,  it 
nerer  requires  him  to  pay  the  costs  of  the  prosecution,  nor  will  it  make  any  order 
for  payment  of  them  until  after  trial.  {Rex  v.  Hunter,  1829,  N.  P.,  3  C.  &  P. 
591). 

*  Bj  3  &  4  Will.  4,  e.  42,  8.  17,  it  is  enacted,  **  That  in  any  action  depending 

la  any  of  the  supreme  Courts  for  any  debt  or  demand  in  which  the  sum  sought  to 

be  recovered,  and  indorsed  on  the  writ  of  summons,  shall  not  exceed  20/.,  it  shall 

be  lawful  for  the  Court  in  which  such  suit  shall  be  depending,  or  any  Judge  of 

any  of  the  said  Courts,  if  such  Judge  or  Court  shall  be  satisfied  that  the  trial  wiU 

jDOt  involve  any  difficult  question  of  fact  or  law,  and  such  Court  or  Judge  shall 

think  fit  so  to  do,  to  order  and  direct  that  the  issue  or  issues  joined  shall  be  tried 

before  the  sheriff  of  the  county  where  the  action  is  brought,  or  any  Judge  of  any 

Coort  of  record,  for  the  recovery  of  debt  in  such  county,  and  for  that  purpose  a 

writ   shall  issue,  directed  to  such  sheriff,  commanding  him  to  try  such  issue  or 

iasnes  by  a  jury  to  be  summoned  by  him,  and  to  return  such  writ  with  the  find- 

ing  of  the  jury  thereon  indorsed,  at  a  day  certain  in  term,  or  in  vacation,  to  be 

nmmed  in  such  writ;  and  thereupon  such  sheriff  or  Judge  shall  summon  a  jury, 

an<l  ahall  proceed  to  such  issue  or  issues.''     By  sect.  18,  it  is  enacted,  '*  That,  at 

the  x'etani  of  any  such  writ  for  the  trial  of  such  issue  or  issues  as  aforesaid,  costs 

ifiiaall  be  taxed,  judgment  signed,  and  execution  issued  forthwith,  unless  the  she* 

riff  or  his  deputy,  before  whom  such  trial  shall  be  had,  shall  certify  under  his  hand 

npoo  such  writ,  that  judgment  ought  not  to  be  signed  until  the  defendant  shall 

liave  bad  an  opportunity  to  apply  to  the  Court  for  a  new  trial,  or  a  Judge  of  any 

of   tbe  said  Courts  shall  think  fit  to  order  that  judgment  or  execution  shall  be 

mt^ycd  till  a  day  to  be  named  in  such  order;  and  the  verdict  of  such  jury,  on  the 

^ritftl  of  such  issue  or  issues,  shall  be  as  valid  and  of  the  like  force  as  a  verdict  of 

at  Nisi  Prius;  and  the  sheriff,  or  his  deputy,  or  Judge,  presiding  at  the 

of  such  issue  or  issues,  shall  have  the  like  powers  with  respect  to  amend- 

t,  on  such  trial  as  are  given  to  Judges  at  Nisi  Prius." 
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X.  RELATIVE  TO  NONSUIT,  p.  529. 

XI.  RELATIVE  TO  SETTING  ASIDE  JUDGMENT  ON, 
AND  OF  NEW  TRIALS,  p.  530. 


Trial  before  a 
deputj  DO  ob- 
jection if  she- 
riff has  power  to 
appoint  one  *. 


I.  RELATIVE  TO  THE  POWER  OF  THE  SHERIFF  AND 
THE  JUDGE  MAKING  THE  ORDER  TO  TRY  BEFOBE 
THE  SHERIFF. 

Clark  v.  Warner,  H.  T.  1834.  C.  P.    A  M.  ^  Scott,  171. 

The  writ  of  trial,  issued  under  the  17th  section  of  the  3  &4 
Will.  4,  c.  42,  directed  to  the  major  of  a  certain  town — 

The  Court  held,  that  the  trial  under  such  writ  was  valid,  thoogli 
the  writ  be  directed  to  that  officer,  and  not  to  the  sherifiF,  and 
though  the  trial  take  place  before  the  deputy,  not  the  major  him- 
self, and  though  the  deputj  return  the  writ;  no  substantial  defect 
appearing  on  the  face  of  the  record  itself,  and  the  sheriff  haring 
power  to  i^point  the  deputj. 


In  making  or- 
der Judge  can- 
not impose 
terms  as  to 
time  of  trialf. 


Wright  v.  Skinner,  H.  T.  1836.  Ex.    4  D.  P.  C.  727;  S.  C. 
2  C,  M.  ^  R.  746;  8.  C.  I  Tyrw.  ^  O.  69. 

The  defendant  took  out  a  summons  before  a  Judge  for  a  trial 
before  the  sheriff,  and  the  Judge  made  an  order  (without  consent) 
to  trj  before  the  sheriff  in  a  fortnight,  unless  the  parties  consented 
to  a  stet  processus.  The  plaintiff  then  took  out  another  summons 
to  rescind  that  order. 

'  Tarke,  B. — I  certainlj  do  not  see  how  a  Judge  can  impose  terms 
cfn  the  plaintiff  where  the  defendant  asks  for  permission  to  try 
before  the  sheriff.     The  order^  therefore,  was  inoperative. 


Where  the  ac- 
tion is  in  sab- 


II.   RELATIVE   TO  WHAT   CASES   MAY  OE   MAY  NOT 
BE  TRIED  UNDER  3  &  4  Will.  4.  c.  42. 

Allen  r.  Pink,  T.  T.  1838.    Ex.     A  M,  ^  W.   140;  S.C. 

6  D.  P.  C.  668. 

In  assumpsit,  the  declaration  stated  that,  in  consideration  tbat 
the  plaintiff  would  buj  of  the  defendant  a  certain  horse  for  71*  2*.  6d^ 

*  Where,  on  the  trial  of  a  eanse  before  the  sheriff,  under  tiie  Writ  of  Trial  Kd, 
a  Terdict  waS|  hj  consent,  taken  for  the  plaintiff,  subject  to  a  referenee,  boch 
parties  consenting  that  the  arbitrator  shoold  have  power  to  order  a  Teidict  to 
be  entered  for  either  party,  the  Court  set  aside  the  verdict  and  jndginenl,  thoog^ 
not  the  award,  on  the  ground  that  the  sheriff  was  bound  to  try  the  eanaet  sm 
could  not  delegate  his  authority  to  another.  {Wilton y.  Thorpe,  T.  T.  1840,  Ex., 
6  M.  &  W.  721).  It  is  not  necessary,  in  order  to  give  a  ooantj  csonrt  jurisdic- 
tion, that  the  plaintiff  should  reside  within  the  county.  (Priciard  r.  M*GHif 
T.  T.  1837.  Ei.,  5  D.  P.  C.  731 ;  S.  C.  2  M.  &  W.  380;  S.  P.  JoiMt  ?.  JIm^i 
H.  T.  1837,  Ex.,  5  D.  P.  C.  455). 

t  The  Court  will  not  interfere  with  the  discretion  of  a  Jadge  at  chambers  u 
to  granting  or  refosing  a  writ  of  trial.  {DatfieM  t.  Lhjfd,  M.  T.  1835,  £x.» 
4  D.  P.  C.  478;  S.  C.  1  Tyrw.  &  G.  28). 
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the  defendant  promised  the  plaintiff  that  it  was  a  quiet  worker,  and  tUncc  for  mo- 
wouJd  go  well  in  spare  harness.     It  then  ayerred  the  purchase  of  the  ^f  ^J,^*  ^™  ^ 
horse,  and  that  it  was  not  a  quiet  worker,  and  would  not  go  well  in  material*, 
spare  harness,  whereby  the  plaintiff  was  put  to  charges  in  keeping 
and  taking  care  of  it.     There  were  also  counts  for  money  had  and 
received,  and  money  due  on  an  account  stated. 

The  Court  held,  that  this  record  might  be  sent  for  trial  before 
the  sheriff  under  the  3  &  4  Will.  4,  c.  42,  s.  17>  as  the  substance 
of  the  cause  of  action,  and  not  the  form  of  action,  was  the  test. 


III.  RELATIVE  TO  THE  FORM  OF  THE  WRIT  OF  TRIAL, 

AND  OF  THE  ISSUE. 

White  r.  Farrar,  H.  T.    1837.   Ex.     2M.  ^W.  288;   S.  C. 

5  D.  P.  C.  463. 

The  date  of  the  issuing  of  the  writ  of  summons  was  untruly  The  writ  of 

stated  in  a  writ  of  trial.  *™^  "1?''^!^'* 

The  Ck>urt  set  aside  a  verdict  which  had  been  recovered  thereon,   ^^f  J„^ 
in  a  case  where  the  defendant  had  not  appeared  at  the  trial.  monst- 

*  A  <daim  againit  a  party  for  repreieiitmg  that  a  third  person  had  anthorued 

him  to  pnrcfaaae  a  horse  from  the  plaintiff,  who  thereupon  sent  it  to  the  agent, 

bat  be  had  no  authority  tp  purchase  it,  is,  in  substance,  a  claim  for  the  price  of  a 

horse,  and  the  trial  may  be  sent  to  tiie  under-sheriff  under  the  3  &  4  Will.  4» 

c.  42,  8.  17.    {JPriet  v.  Morgan,  M.  T.  1836,  Ex.,  2  M.  &  W.  53).    But,  an 

action  ci  tort,  (^Smith  t.  Brovm,  T.  T.  1837,  Ex.,  2  M.  &  W.  851),  or  an 

action  for  unliquidated  damages,  cannot  be  tried  even  by  consent.  (Lawrence  t. 

WUcock,  T.  T.  1840,  Q.  B.,  8  D.  P.  C.  681  ;  S.  C.  3  P.  &  D.  526).     Aa  the 

wboie  of  the  cause  of  action  must  be  for  a  money  demand,  {Jaequet  v.  Bomer, 

E.  T.  1839,  Ex.,  7  D.  P.  C.  331 ;  S.  C.  5  M.  &  W.  155),  so,  if  the  sum  in- 

dorsed  on  the  writ  of  summons  exceeds  20/.,  the  cause  cannot  be  tried  before  the 

AerHF,  but  the  Court,  on  motion,  at  the  instance  of  the  plaintiff,  will  amend  the 

indorsement  by  substituting  a  less  sum,  being  the  amount  due  upon  the  balance, 

so  aa  to  obtain  a  writ  of  trial.  {Frodsham  v.  Round,  H.  T.  1 836,  B.  C,  4  D.  P.  C. 

5€9).     Bnt  where  an  action  had  been  tried  before  the  sheriff  against  carriers  for 

n^ligence — Held,  that,  having  no  power  to  try  such  a  cause,  the  Court  would 

not  order  the  postisa  to  be  delivered  to  the  defendant,  but  set  aside  the  judgment, 

(SmifA  ▼.  Brown,  T.  T.  1837,  Ex.,  5  D.  P.  C.  736). 

t  Where  the  writ  of  trial  mia-recited  the  date  of  the  writ  of  summons,  but  the 
objection  was  not  iosisted  on  at  the  trial,  which  proceeded,  and  the  plaintiff 
obtained  a  verdict,  the  Court  would  not  set  aside  the  writ  of  trial  for  such  defect, 
but  ordered  the  rule  to  be  suspended  until  the  plaintiff  obtained  leave  to  amend 
the  writ  of  trial,  he  paying  the  costs  of  the  application  to  the  Court.  {Pereival 
V.  Conneii,  T.  T.  1837,  C.  P.,  3  Bing.  N.  S.  877). 

Where  a  <»use  is  directed  to  be  tried  before  the  sheriff,  the  issue  must  be 
framed  according  to  the  form  given  by  Rule,  H.  T.  4  Will.  4,  c.  24;  and  if  the 
iasue  has  been  made  up  and  delivered  before  the  order  for  trial,  an  order  should 
be  obtained  for  its  amendment.  {Ward  v.  Peel,  T.  T.  1836,  Ex.,  1  Tyrw.  &  6. 
1135;  S.  C.  5  D.  P.  C.  169 ;  S.  C.  1  M.  &  W.  743}. 

"  No.  ly  Clifford's  Inn  Passage,  Fleet-street,  London,'' held  a  good  description 
of  the  reaideiice  of  the  party  by  whom  a  writ  of  trial  is  issued,  within  the  2  Will.  4, 
c.  39 f  8.  12,  without  naming  any  parish.  {Arden  v.  Jonee,  T.  T.  1835,  C.  P.,  4  D. 
P.  C.  1 20 ;  2  Scott,  188).  Where  issues  were  joined  on  several  pleas  in  debt,  and 
demurrers  to  others,  and  the  writ  of  trial  omitted  the  award  of  venire  to  assess 
damages  on  the  latter,  but  the  plaintiff  gave  notice  that  he  did  not  intend  to 
aaaess  any  damages  thereon : — Held,  that  the  omission  was  immaterial.  {Hiam  v. 
Smiih^  T-  T.  1838,  Ex.,  6  D.  P.  C.  710). 

It  is  no  objection  to  a  verdict  that  no  similiter  has  been  added,  if  there  is  an 
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IV.  RELATIVE  TO  THE  NOTICE  OF  TRIAL,  AND  PRO- 
CEEDINGS AT  THE  TRIAL. 

Packham  v.  Newman,  M.  T.  1834.  Ex.   1  C,  M.  ^R.  584;  S.  C. 

3  D.  P.  C.  165;   S.  C.  5  ISfrw.  215. 

The  theriff  has  UpoN  a  writ  of  trial,  the  jury  having  been  sworn,  the  plaintiff's 
no  power  to  put  attorney  applied  to  have  the  trial  postponed,  on  account  of  the  ab- 
off  the  tnal*.     ggnce  of  a  material  witness.     The  sheriff  refused,  thinking  that  he 

had  no  power,  and  the  plaintiff  had  a  verdict.    On  motion  for  a  new 

trial  on  that  ground — 

Per  Cur, — ^The  proper  course  is  to  apply  to  a  Judge  to  pnt  off 

the  trial;  the  sheriff  has  no  such  power. 


V.  RELATIVE  TO  THE  SHERIFFS  NOTES  f.    Sec,  also,  tit. 

New  Trial. 


&c.  at  the  end  of  the  replication.  It  is  a  ground  for  arresting  jadgmnit  on  t 
verdict  on  a  writ  of  trial,  if  that  part  of  the  form  given  by  the  Ruin  of  H.  T. 
4  WilL  4,  which  gives  jurisdiction  to  inferior  courts  to  try  issues  from  the  npe- 
nor  ones,  is  omitted.  (Hana/ord  v.  Hanaford,  £.  T.  1838,  B.  C,  6  D.  P.  C. 
473). 

*  The  writ  of  trial  is  conclusive  as  to  the  date  of  the  writ  of  summoni,  and 
cannot  he  impugned  at  the  trial.  (  Whipple  v.  Manley,  E.  T.  1836,  Ex.,  1 M. 
&  W.  432). 

Where  an  under-sheriff  had  laid  down  a  rule  that  he  would  not  hear  any  person 
as  an  advocate  who  was  not  a  barrister  or  an  attorney,  and  refused  accordingi;  to 
hear  a  person  who  was  neither  one  nor  the  other,  but  appeared  on  the  behalf  of 
the  defendant,  and  the  plaintiff  recovered  a  verdict,  the  Court  held,  that  the 
under-sheriff  was  quite  justified  in  making  such  rule ;  but  granted  a  new  trial, 
on  payment  of  costs,  it  appearing  that  the  defendant  had  not  had  a  prerioos 
notice  of  the  existence  of  the  rule.  {Tribe  v.  Wingfield^  M.  T.  1836,  Ex.,  2  M. 
&W.  128). 

Under  stat.  3  &  4  WilL  4,  c.  42,  s.  17,  a  writ  of  trial  was  directed  to  the 
sheriff's  court  of  the  city  of  London.  The  writ  was  returnable  on  the  l9tliof 
January,  1838.  On  the  18th,  a  court  was  holden,  and  adjourned  to  the  20th.  oa 
which  day  the  trial  of  the  cause  was  commenced  and  concluded.  The  record 
stated  that  the  trial  was  had  upon  the  18th.  Quaere,  whether  this  was  not  a 
mis-trial,  and  whether  application  should  not  have  been  made  to  a  Judge  to 
have  the  time  extended.  {Mortimer  v.  Preedy^  £.  T.  1838,  Ex.,  3  M.  &  W. 
602). 

t  On  moving  for  a  new  trial  under  the  3  fie  4  Will.  4,  c.  42,  a.  17,  (the  Writ 
of  Trial  Act),  the  proper  course  is  to  have  the  notes  of  the  presiding  officer  veri- 
fied by  affidavit,  without  affidavits  of  the  facts.  {Grainge  v.  Skcppee,  E.  T.  1&34. 
Ex.,  2  D.  P.  C.  644;  S.  C,  4  Tyrw.  1000).  If  an  under-sheriff  refuses  to 
transmit  his  notes  taken  on  the  trial  of  an  issue,  the  Court  will  compel  bim  to 
pay  the  costs  consequent  on  his  refusal.  {Metea^Y.  Parry,  T.  T.  1834,  B.  C, 
2  D.  P.  C.  589).  If  the  sheriff  refuses  his  notes,  the  facts  may  be  proved  by 
affidavit.  {TAomae  v.  Edward*,  T.  T.  1834,  Ex.,  1  C.  M.  &  R.  382;  S.  C 
4  Tyrw.  833).  The  affidavit  verifying  the  notes  of  the  under-sheriff,  oa  s 
motion  for  a  new  trial,  must  be  intitled  in  the  cause.  {Cohen  t.  Wiiliam»t  E*  '^' 
1840,  B.  C,  8  D.  P.  C.  418).  But  the  affidavit  verifying  the  sheriff's  ootei 
need  only  state  that  the  paper  annexed  contained  the  notes  transmitted  by  the 
under-sheriff  to  the  Court  {Hellinge  v.  Stevene,  T.  T.  1834,  Ex.,  4  Tjr^' 
1001).  , 
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VI.  RELATIVE  TO  THE   VERDICT  *,  JUDGMENT,  AND 

EXECUTION  t. 

NiCHOLLS  ».  Chambers,  T.  T.  1834.  Ex.     1  C,  M.  f  R,  385; 

S.  C.  4  Ti/rw.  834. 

Upon  a  cause  tried  before  the  sheriff — 

The  Conrt  held,  that  the  plaintiff  obtaining  a  rerdict  on  the  Jadgmentmay 
22nd,  having  taxed  his  costs  and  signed  judgment  on  the  27th,   be  signed  after 
was  regular;  the  latter  part  of  the  clause  of  3  &  4  Will.  4,  c.  42,  ^  ^**'*""  ^•y"* 
s.  18,  enabling  a  plaintiff  to  tax  his  costs,  and  sign  judgment,  and 
issue  execution  forthwith,  not  being  affected  by  the  concluding 
clause  of  that  section. 


VII.  RELATIVE  TO  THE  COSTS.    See,  also,  3  &  4  Will.  4, 

c.  42,  8.  18,  ante,  p.  525. 

Jones  v.  Barnes,  H.  T.  1837.   Ex.     2  M.  ^  W.  313.— S.  P. 
Warorofer  v.  Richardson,  1  Ad.  ^  E.  75. 

Per  Cur. — Where  the  verdict  on  a  writ  of  trial  before  the  sheriff,  The  sheriff  has 

or  a  judge  of  an  inferior  court,  is  under  40#.,  he  has  no  power  to  no  power  to 

certify  under  43  Eliz.  c.  6,  s.  2,  to  deprive  the  plaintiff  of  his  costs;  j^^^^^'^of" 

if  the  action  is  brought  to  recover  less  than  that  sum,  that  should  gu,^  to  deprive 

be  shewn  for  cause,  on  application  to  have  the  cause  so  tried.  a  plaintiff  of 


costs  X' 


VIII.  RELATIVE  TO  AMENDMENTS  §. 

IX.  RELATIVE  TO  BILL  OF  EXCEPTIONS  ||. 

X.  RELATIVE  TO  NONSUIT  ^f. 

*  Where  an  action  is  tried  before  the  sheriff,  under  the  Writ  of  Trial  Act,  and 
the  jarj  gAwe  20/.  for  the  debt,  and  10#.  for  interest,  semble,  that  the  verdict  is 
bad  quoad  the  10«.  {Burleigh  y.  Kingdom,  H.  T.  1834,  Ex.,  2  D.  P.  C.  351). 

t  Aa  to  the  judgment  and  execution,  se*  3  &  4  Will.  4,  c.  42,  s.  18,  ante,  p.  525. 

X  Where  a  cause  (in  assumpsit)  has  been  partly  heard  before  a  Judge  in  one 
of  the  inferior  courts,  and  a  yerdict  has  been  taken  for  the  plaintiff,  subject  to  a 
Jvfereooe,  and  the  arbitrator  has  awarded  damages  less  than  20/.,  the  Judge  has 
power  to  certify  upon  the  postea,  that  the  cause  was  proper  to  be  tried  before 
him,  and  not  before  a  sheriff  or  judge  of  an  inferior  court,  for  the  purpose  of 
hatring  the  plaintiff's  costs  taxed  on  the  higher,  not  the  reduced,  scale.  {Brog^ 
gr^Y.  MawJke,  T.  T.  1837,  C.  P.,  3  Bing.  N.  S.  881). 

§  Where  there  has  been  a  mistake,  the  Court  will  allow  the  writ  of  trial  to  be 
amended.  {Whipple  y.  Manley,  £.  T.  1836,  Ex.,  1  M.  &  W.  432).  Where 
the  cause  bsid  been  made  a  remanct,  and  the  writ  was  returnable  on  die  day  be- 
fore the  trial,  the  Court  would  allow,  if  necessary,  the  writ  to  be  amended  by 
altering  the  return.  {Sherman  y.  Tlnsley,  E.  T.  1836,  C.  P.,  4  Scott,  286). 

I)  Where,  on  the  trial  of  a  cause,  the  under-sheriff  declined  to  sign  a  bill  of 
exceptions,  the  Court  refused  to  stay  judgment  and  execution.  {White  y,  Hishp, 
T.  T.  1838,  Ex.,  4  M.  fit  W.  73;  S.  C.  6  D.  P.  C.  693). 

%  On  a  writ  of  trial,  under  3  fie  4  Will.  4,  c.  42,  s.  17,  the  sheriff  has  the  same 
power,  as  to  directing  a  nonsuit,  aa  a  Judge  at  Nisi  Prius  in  an  ordinary  case. 
{Waisan,  ▼.  Abbots  M.  T.  1833,  Ex.,  2  D.  P.  C.  215 ;  S.  C.  2  C.  fie  M.  150; 
S.  C.  4  Tyrw.  64).  Where  the  under-sheriff  had  not  stated  in  his  notes  that  he 
hmd  ^Ten  leaye  to  mo? e  to  enter  a  nonsuit,  the  Court  refused  a  motion  for  that 
purpose.   CBeverleg  y.  WaiiTf  E.  T.  1840,  B.  C,  8  D.  P.  C.  418). 
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XI.  RELATIVE  TO  SETTING  ASIDE  JUDGMENT  ON,  AND 
OF  NEW  TRIALS  *.     See,  also,  tit.  New  Trial. 


Zxt3l\^tt,  Action  ot 


I.  RELATIVE  TO  WHEN  IT  DOES  OR  DOES  NOT  UE, 
p.  531. 

II.  RELATIVE  TO  THE  REQUISITES  TO   MAINTAIN. 

(fl)  Op  the  plaintiff's  title  and  interect  in  the 

THING   CONVERTED,  p.  532. 

(6)  Of   the    conversion,  demand    and    refusal, 
p.  533. 

III.  RELATIVE  TO  BY  AND  AGAINST  WHOM  MAIN- 

TAINABLE,  p.  534. 

*  The  staL  3  &  4  WilL  4,  c  42,  s.  19,  re-enacts,  diat  all  the  provuionfl  of  the 
itat.  1  Will.  4,  c.  7,  ahall,  *'  aa  far  as  the  same  are  applicable  thereto,"  be 
extended  to  judgments  and  ezecntions  upon  writs  of  inquiry  and  writs  of  trial :-~ 
Held,  therefore,  that  the  Court  might  set  aside  a  judgment  and  ezecntioD  on  a 
writ  of  trial  in  the  same  manner  as  in  writs  of  inquiry  under  the  4th  section  of 
1  Will.  4,  c.  7,  even  though  no  application  for  that  purpose,  or  an  nnsucoenfsl 
one,  might  have  been  made  to  the  sheriiF  who  tried  the  cause,  or  to  a  Judge. 
{Angell  t.  Iter,  M.  T.  1839,  Ex.,  7  D.  P.  C.  846 ;  S.  C.  5  M.  &  W.  600).  IV 
&ct  of  the  person  acting  as  deputy  for  the  sheriff  being  the  attorney  for  the  de^ 
fendant  is  not  a  ground  for  obtaining  a  new  trial.  {Briggt  ▼.  Sowfom,  M.  T. 
1840,  B.  C,  9  D.  P.  C.  105).  So,  where,  on  a  trial  before  the  sheriff,  a  fcrdicC 
is  found  for  the  defendant,  and  the  sum  claimed  by  the  plaintiff  is  leas  tban  51, 
the  Court  will  not  interfere  to  disturb  it  on  the  ground  of  its  being  against  evi- 
dence. (Lyddon  y.  Coombet,  E.  T.  1837,  B.  C,  5  D.  P.  C.  560 ;  S.  P.  IFi^ 
Hams  Y.  Evans,  H.  T.  1837,  Ex.,  2  M.  &  W.  220).  So,  where,  on  a  trial  befoie 
the  sheriff,  a  Ycrdict  is  found  for  less  than  5/.  in  ftiYour  of  the  plaintiff,  the  Coort 
win  not  disturb  it  on  the  ground  of  its  being  against  eridenoe.  {Fleetwood  t. 
Tbyfor,  T.  T.  1838,  B.  C,  6  D.  P.  C.  796). 

A  motion  for  a  new  trial  in  a  cause  heard  before  the  sheriff  under  the  Writ  of 
Trial  Act  must  be  made  within  the  foar  days,  and  if  the  Serif's  notes  cannot  be 
obtained  within  that  time,  there  must  be  a  special  affidavit  of  foets  ;  (Iftffta  t. 
OiUmit^  T.  T.  1835,  Ex.,  4  D.  P.  C.  190) ;  and  it  is  no  excuse  for  not  msbng 
the  motion  within  that  time,  that  the  cause  was  tried  in  a  distant  csoooty;  a  ipe- 
dal  application  should  be  made  for  an  extension  of  the  time.  (  Wheeler  y.  WkU' 
more,  T.  T.  1835,  Ex.,  4  D.  P.  C.  235).  But  the  Court  will  allow  farther 
time  to  make  a  motion  for  a  new  trial  if  the  under-sheriff  does  not  fumiafa  bis 
notes  of  the  trial  in  proper  time.  (Thomas  y.  Edwards,  T.  T.  1834,  Ex.,  2  D. 
P.  C.  664).  On  an  application  for  a  new  trial,  inacanae  tried  before  the  sbcrifft 
the  affidarita  need  not  state  the  pleadings,  for  the  writ  of  trial  is  presumed  to  be 
in  Court.  {MiUigan  y.  Thomas,  M.  T.  1835,  Ex.,  4  D.  P.  C.  373 ;  S.  C.  2  C, 
M.  &  R.  756 ;  S.  C.  1  Tyrw.  &  G.  134). 

On  shewing  cause  against  a  motion  for  a  new  trial,  in  a  case  tried  before  die 
sheriff,  affidavits  are  admissible  stating  facts  proved  at  the  trial,  but  whidi  do  not 
appear  upon  the  sheriff's  notes.  {lAUey  v.  Johnson,  E.  T.  1837,  Ex.,  2  M.  & 
W.  386 ;  8.  C.  5  D.  P.  C.  606). 

Where  it  is  desirable  that  a  cause  which  has  been  tried  on  a  writ  of  trisl 
should  be  tried  bdfore  a  Judge  of  the  superior  Courts,  an  applicatioo  for  that 
purpose  wUl  be  entertain^  by  the  Court  on  disposing  of  the  rule  for  a  new  trial* 
without  making  a  separate  application.  {Duddey  v.  Ka/et,  E.  T.  1840,  B.  €.• 
8  D.  P.  C.  487). 
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IV.  RELATIVE    TO     STAYING     PROCEEDINGS    AND 

BRINGING  THE  CHATTEL  INTO  COURT,  p.  536. 

V.  RELATIVE  TO  THE  PLEADINGS. 

(a)  Declaration,  p.  537. 

(b)  Pleas,  p.  537. 

(c)  Ne¥7  assignment,  p.  538. 

(d)  Replication,  p.  539. 

VI.  RELATIVE  TO  THE  EVIDENCE,  p.  539. 

VII.  RELATIVE  TO  THE  MODE  OF  PROCEEDING  AT 
THE  TRIAL,  p.  539. 

VIII.  RELATIVE  TO  THE  DAMAGES,  p.  540. 

IX.  RELATIVE  TO  THE  VERDICT,  p.  540. 

X.  RELATIVE  TO  AMENDMENTS,  p.  540. 

XI.  RELATIVE  TO  ARRESTING  THE  JUDGMENT,  p.  540, 


L  RELATIVE  TO  WHEN  IT  DOES  OR  DOES  NOT  LIE  ♦. 

Peer  v.  Humphrey,  H.  T.  1835.  K.  B.     4N.^  M.  430;  S.  C. 

2  jid.  ^  E.  495. 

A  FELON  sold  the  goods  stolen  (cattle)  to  the  defendant,  but  not  To  make  the 

in  market  overt,  who,  after  notice  of  the  felony  and  demand,  again  *'^*/^.*^*".^ 

wld  them,  and  the  plaintiff  afterwards  prosecuted  the  felon  to  con-  ^^  be^'  ^ 

▼iction.  market  oTert. 

*  Where  any  right  to  sue  ont  ezecntion  exists  at  all,  trover  cannot  be  snpported 
for  Uking  too  much.  {Wooley  v.  Jenningt,  M.  T.  1825,  N.  P.,  2  C.  &  P.  144). 
A.  cootracted  to  sell  B.  twenty  sacks  of  flour,  and  gave  him  an  order  on  C,  hia 
wharfinger,  reqaesting  him  **  to  deliver  to  B.  twenty  sacks  of  households/'  On 
the  order  being  presented  to  C,  he  stated  that  he  had  only  five  sacks  to  spare,  bat 
that  B.  might  have  them ;  and  they  were  delivered  accordingly.  The  order  was  filed 
by  C.  in  the  way  that  orders  accepted  by  C.  generally  were, — ^partial  acceptance 
only.  Application  was  made  the  following  day  for  the  remaining  fifteen  sacks  of 
toQT^  when  C.  replied  that  B.  should  have  it  aa  soon  as  he  got  any.  A  demand 
being  afterwards  made,  C.  refused  to  deliver  any  more,  saying  that  he  had  no 
floor  of  A. 'a  in  his  possession.  On  trover  brought  by  B.  against  C.  to  recover 
the  value  of  the  fifteen  sacks  of  flour,  the  jury  found  that  C.  had  accepted  the  order 
generally^  and  gave  a  verdict  for  the  plaintiff: — Held,  that  the  verdict  was  right, 
and  that  trover  was  maintainable.  {GiUeit  v.  Hillf  H.  T.  1834,  Ex.,  2  C.  &  M. 
530;  S.  C.  4  Tyrw.  290). 

Trover  lies  for  a  lost  bank-note,  taken  without  due  caution;  {Etuley  ▼.  Harris 
ton,  M.  T.  1833,  C.  P.,  10  Bing.  243 ;  S.  C.  3  M.  &  Scott,  700);  and  lies  by  tiie 
owner  d  a  note  who  loses  it  in  a  navigable  river,  though  he  does  not  advertise 
it.  (Backhouse  v.  Harrison,  H.  T.  1834,  K.  B.,  3  N.  &  M.  188).  But  trover 
will  not  lie  for  a  lost  bill  where  the  plaintiff  himself  has  by  his  negligence  facili- 
tated its  negociation.  {BeekwHh  v.  Corral,  E.  T.  1826,  C.  P.,  3  Bing.  444).  If 
a  party  has  a  good  reason  to  believe  that  his  goods  have  been  stolen,  he  cannot 
m«mfaii|ii  trover  against  the  person  who  bought  them  of  the  supposed  thief,  with- 
out be  has  done  everything  in  his  power  to  bring  the  thief  to  juatioe.  (Gimson  v. 
Woo4fuU,  E.  T.  1825,  N.  P.,  2  C.  &  P.  41). 
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The  Court  held,  that,  by  such  private  sale,  the  property  nerer 
having  been  divested  out  of  the  rightful  owner,  the  defendant  was 
liable  in  trover:  distinguishing  the  case  of  Harwood  v.  Smith,  (2  T. 
R.  750),  where  the  goods  had  been  sold  in  market  overt  to  the 
defendant,  and  he  had  parted  with  them  before  the  owner  had,  bj 
a  conviction  of  the  thief,  acquired  a  new  right  under  the  statute. 


A  party  who  has 


II.  RELATIVE  TO  THE  REQUISITES  TO  MAINTAIN, 
(a)  Of  the  plaintiff's  title  and  interest  in  the  thing 

CONVERTED. 

Gosling  v.  Birnie,  H.  T.  1831.  C.  P.     7  Bin^.  339;  S.C.  5  If. 

^P.  160. 

The  defendant,  a  wharfinger,  having  admitted,  by  parol,  that  he 


*?intiff^»  tiUe    ^®^^  cerUin  goods  for  the  plaintiff,  in  trover  for  the' value— 
caxmot  set  up  a        "^^^  Court  held,  that  the  defendant  was  estopped  bj  such  ad- 


third  party's, 
on  being  sued 
in  trover*. 


mission  from  shewing  that  the  right  of  property  was  in  anotheT 
person. 

See  2  B.^C.5Al;  2  Campb.  344. 

*  Where  defendant  has  only  an  equitable  claim,  it  is  no  answer  to  a  demand 
by  the  legal  owner.  (Selleck  v.  Smith,  T.  T.  1826,  C.  P.,  3  Bing.  605). 

Acts  of  ownership  sufficient  title  unless  defendant  shews  a  better  title.  (Taybr 
▼.  Parry,  T.  T.  1840,  C.  P.,  1  Scott,  N.  S.  576;  1  M.  &  G.  604).  There  must 
be  a  transfer  of  the  property  or  a  lien  to  support  trover.  (Bruce  v.  Wait,  M.T. 
1837,  Ex.,  3  M.  &  W.  15).  And  trover  cannot  be  supported,  where  goods  hire 
been  conditionally  deposited,  before  condition  performed.  (Reeves  v.  Capfier, 
M.  T.  1838,  C.  P.,  5  Bing.  N.  S.  136;  S.  C.  6  Scott,  877).  As,  where  a  ven- 
dee is  to  pay  a  certain  sum  according  to  agreement  before  he  has  possession,  he 
cannot  maintain  trover  until  he  has  done  so.  (Norrie  ▼.  Willianu,  T.  T.  1833, 
Ex.,  1  C.  &  M.  842).  Where  the  right  to  sue  for  the  recovery  of  a  chattel  is  to 
depend  on  an  investigation  of  another,  such  investigation  is  a  condition  preoedat 
to  maintain  an  action.  (Brind  v.  Hampshire,  £.  T.  1836,  Ex.,  1  M.  &  W. 
365).  A  vendee  of  goods  acquires  by  the  contract  of  sale  a  right  of  property, 
but  not  a  right  of  possession  until  he  pays  the  vendor  the  price.  {Bioxam^.Mor- 
ley,  M.  T.  1825,  K.  B.,  4  B.  &  C.  951 ;  S.  C.  6  D.  &  R.  407).  Vendee  of  m 
article  to  be  made  cannot  maintain  trover  before  it  is  finished.  (LMtdlerx,  Bttrim- 
son,  E.  T.  1837,  Ex.,  2  M.  &  W.  602).  A  vendor,  who  parts  with  the  pos«s- 
sion  of  his  goods,  *'  to  be  paid  for  on  delivery,"  receives  a  cheque,  which  is  dis- 
honoured, and  which  the  vendee  has  no  reasonable  ground  to  expect  would  be 
paid,  may  maintain  trover,  as  no  property  passes,  the  transaction  being  frauduleDt 
(Hawse  v.  Crowe,  T.  T.  1826,  N.  P.,  1  R.  &  M.  414). 

Where  the  plaintiif,  in  trover  for  goods,  was  proved  to  have  sworn  that  the 

goods  described  in  her  schedule,  upon  taking  the  benefit  of  the  Insolvent  Act, 
elonged  to  others:— Held,  that  such  oath  did  not  estop  her  from  claiming  them 
in  the  action,  although  the  contradiction  was  for  the  consideration  of  the  juv- 
(Thames  v.  fVhiie,  M.  T.  1836,  Ex.,  1  Tyrw.  &  G.  110).  B.,  having  node  t 
post-  nuptial  settlement  on  his  wife,  obtained  from  the  trustees  the  title-deeds  of 
the  property  thereupon,  and  deposited  them  with  his  bankers  as  a  secnritr  for 
money  advanced:— Held,  that  the  trustees  were  entitled  to  recover  the  deeds, 
the  bankers  not  being  purchasers  within  the  27  Elix.  c.  4,  s.  2.  {Harrisom  v.  i>or* 
rien,  T.  T.  1832,  C.  P.,  9  Bing.  76).  Where  I.,  a  merchant  in  Ireland,  em- 
ployed the  plaintiffs  as  his  factors  at  Liverpool,  and  shipped  a  full  cargo  of  oats 
on  board  a  boat,  No.  604,  and  took  a  boat  receipt  or  bill  of  lading  fromtkc 
master,  acknowledging  the  receipt  of  the  oats  deliverable  in  care  for,  and  to  be 
shipped  to,  the  plaintiff  in  Liver])Ool.  On  the  same  day  I.  received  from  tl« 
master  of  another  boat.  No.  54,  a  like  receipt,  but  no  part  of  the  cargo  vts 
shipped,  although  prepared  for  loading ;  and  he  wrote  to  the  pUintifft  that  Itc 
*'  had  valued  on  them  for  £         against  those  oats,"  and  indoaxng  the  icoe^ts. 
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(b)  Of  the  conversion,  demand  and  refusal*. 

Verrall  v.  Robinson,  T.  T.  1835.  Ex.     2  C,  M.  $•  R.  495. 

In  trover  for  a  chaise,  it  appeared  that  a  third  party  had  hired  it  When  a  chattel 

from  the  plaintiff,  and  placed  it  at  livery  with  the  defendant,  and  ia  in  the  custody 

whilst  with  him  it  was  attached  by  process  out  of  the  sheriff's  ^^e  timc^f* 

court: — Held,  that,  being  in  custody  of  the  law  at  the  time  it  was  demand,  there 

demanded  of  the  defendant,  the  refusal  was  not  a  conversion.  is  no  conver- 


sion. 


Thej  accordingly  accepted  the  bill,  and  remitted  it  to  I.     In  the  meantime  the 

defendant,  a  creditor  of  I.,  pressing  him  for  security,  he  consented  to  give  an 

order  on  his  agent  in  Dublin  to  deliver  the  cargo  of  No.  604: — Held,  that,  on  the 

acceptance  of  the  bill,  the  plaintiff  acquired  a  complete  title  to  the  cargo  of  that 

boat ;  but  that,  as  to  the  second  cargo,  there  being  nothing  at  the  time  on  which 

the  undertaking  of  the  boat-master  could  operate,  and  the  intended  cargo  being 

afterwards  otherwise  appropriated  by  I.,  the  plaintiff  could  only  support  trover 

for  the  former  cargo.     {Bryant  v.  Nix,  H.  T.  1839,  Ex.,  4  M.  &  W.  775). 

Where,  in  trover  for  copper  ore,  it  was  proved  that  the  plaintiff  was  in  possession 

of  land  in  which  he  sunk  a  shaft,  and  raised  the  ore  in  question  ;  and  the  same 

witness,  on  cross-examination,  proved  that  the  ore  was  taken  away  by  a  person 

who  had  a  shaft  in  an  adjoining  close,  and  who  was  getting  the  same  lode  of 

copper  ore  under  the  plaintiff's  land  when  he  sunk  his  shaft: — Held,  that  this 

was  primi  facie  evidence  of  the  plaintiff's  title  to  the  ore  which  must  be  left  to 

the  jury.  {Bowe  v.  Brenton,  M.  T.  1828,  K.  B.,  8  B.  &  C.  737). 

Upon  a  lease  by  overseers,  &c.,  of  parish  lands,  with  a  covenant  that  it  should 
be  lawful  for  the  lessee  to  take  all  manure,  &c.,  from  the  poor-house,  he  coven- 
anting to  find  straw  for  the  use  of  the  poor : — Held,  that  he  had  not  a  vested 
interest  in  the  manure  so  as  to  support  trover  against  a  succeeding  overseer  carry- 
ing away  the  manure  and  using  it  upon  his  own  farm,  though  made  from  straw 
famished  by  the  plaintiff.     {Sowden  v.  Emaley,  1820,  N.  P.,  3  Stark.  28). 
And  where  goods  were  placed  in  the  hands  of  a  factor  for  sale,  and  he  indorsed 
the  bills  of  lading  to  the  defendants,  who  thereupon  accepted  a  bill  for  him,  and 
he  at  the  same  time  directed  the  defendants  to  sell  the  goods,  and  reimburse 
themselves  the  amount  of  the  bill  out  of  the  proceeds : — Held,  that  the  defend- 
ants, having  sold  the  goods,  could  not  be  sued  for  them  in  trover  by  the  original 
owner.   {Stiemeld  v.  Holden,  E.  T.  1825,  K.  B.,  4  B.  &  C.  5).     A  bill  given 
for  a  specific  pnrpose,  which  is  abandoned,  may  be  recovered  by  the  acceptor  in 
trover.  {Btfons  ▼.  Kymet,  H.  T.  1831,  K.  B.,  1  B.  &  Ad.  528). 

The  question  of  ownership  is  a  question  for  a  jury.  {Pickard  v.  Sears,  E.  T. 
IS37,  Q.  B.,  2  N.  &  P.  488 ;  S.  C.  6  Ad.  &  £.  469  ;  see4  M.  &  R.  468  ;  9  B. 
&  C.  686). 

*  Assignees  of  a  bankrupt  cannot  maintain  trover  on  the  ground  of  fraudulent 
preference  without  shewing  a  demand  and  refusal.  {Jone»  v.  Fort,  E.  T.  1829, 
K.  B.,  9  B.  &  C.  764).    Where  the  plaintiffs  deposited  bills  with  bankers,  who 
handed  them  over  with  other  securities  to  A.  B.,  and  became  bankrupt  the  follow- 
ing day ;  A.  B.  received  the  proceeds  of  some,  and  handed  over  the  amount  and 
the  remaining  bills  to  the  defendants  as  soon  as  they  were  appointed  assig- 
nees:— Held,  that  the  latter  were  not  liable  in  trover  for  the  bills  of  which  the 
proceeds  had  been  so  received,  it  appearing  that  the  demand  had  been  made  on 
A.  B. ;  bat  the  assignees  having  received  the  proceeds  of  some  of  the  bills  before 
any  demand  on  them: — Held,  that  they  were,  notwithstanding,  liable  in  trover 
for  them.   {Tenfumt  v.  Strachan,  T.  T.  1829,  N.  P.,  1  M.  &  M.  377;  S.  C.  4  C. 
&  P.  31).     Where  the  drawer  of  a  bill  of  exchange  deposits  it  with  a  creditor, 
giving  him  aothority  to  receive  the  proceeds  and  apply  them  in  a  specified  way,  if 
the  creditor,  after  an  act  of  bankruptcy  by  such  drawer,  gives  up  the  original  bill 
to  the  acceptor f  (taking  another  bill  in  lieu  of  it),  this  is  a  conversion  by  the  cre- 
ditor,  and   the   assignees  of  the  drawer  may  support  trover.  {Robson  v.  RolU, 
M.  T.  1832,  N.  P.,  1  M.  &  Rob.  239).     A.,  who  was  paying  his  addresses  to  a 
lady,  lost  her  letters,  and  two  memorandum-books  containing  remarks  of  his 
own ;  B.  found  them,  and  kept  them,  on  the  ground  that  the  books  contained 
matter  injarious  to  him,  and  also  shewed  them  to  others ;  A.  sent  a  person  to 
demand  fliem  of  B.,  who,  at  first,  refused  to  given  them  up  at  all,  but,  before 
the  person  left,  said  he  would  not  give  them  to  him,  but  would  to  C.  or  t).; 
C.  went,  and  B.  offered  to  give  him  the  letters  and  one  book,  which  C,  after 
consulting  with  A.,  accepted,  saying,  that  he  had  made  a  sacrifice  to  obtain  the 
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There  need  be 
BO  demand,  if 
defendant  be 
not  in  a  fitaa- 
tion  to  deliver 
np  the  article. 


Jones  v.  Cliff,  £.  T.  1833.  £x.     1  C.  f .  M.  540;  S.  C.  3  Tyrio. 

576. 

In  an  action  of  trover,  it  appeared  that  the  defendant,  having  been 
employed  hy  the  plaintiff  to  take  goods  out  of  pawn,  npon  being  ap- 
plied to  for  them,  with  an  offer  to  allow  him  on  aocoant  anj  sam 
paid,  merely  replied  that  he  had  parted  with  them,  and  refiued  to 
say  to  whom. 

The  Court  held,  that  no  formal  tender  of  the  money  paid  ma 
necessary  to  enable  the  plaintiff  to  maintain  trover,  the  defendant 
not  heing  in  a  situation  to  deliver  them  up. 


A  party  who 
haa  prosecnted 
aatealer  of 
goods  to  con- 
viction may 
maintain  trover 
against  the 
vendee*. 


III.   RELATIVE  TO  BY  AND   AGAINST  WHOM  MAIN- 
TAINABLE. 

Peer  v.  Humphrey,  H.  T.  1835.  K.  B.     4  N.  ^  M.  430;  S.C. 

2  Ad.  f  E.  495. 

The  defendant  purchased  property  feloniously  taken  from  the 
plaintiff  not  in  market  overt,  but  bonft  fide,  and  who,  after  nodoe, 
again  sold  the  goods  in  market  overt.  The  plaintiff  having  prose- 
cuted the  felon  to  conviction — 

The  Court  held,  that  he  was  entitled  to  recover  the  value  in  trorer 
from  the  defendant. 

Se€2T.R.  755;  bid.  175. 


letters : — Held,  that  there  was  a  conversion  of  the  whole;  bat  tiie 
only  for  nominal  damages.  ( Ckndmi,  v.  Dimuford,  T.  T.  1831 ,  N.  P.,  &  C.  &  P. 
13).  A  refusal  to  deliver  up  by  a  party  having  a  lien,  not  on  that  but  npoo  other 
grounds,  is  a  conversion  without  tendering  the  amount  of  lien.  (TJheiiijMim  v. 
Traii,  M.  T.  1826,  K.  B.,  6  B.  &  C.  36).  But  when  a  party  receives  chaddf 
from  another  having  a  temporary  right,  and  they  are  sold  by  him,  it  is  bo 
conversion  without  a  demand  of  possession.    (Ferguson  v.  Ckrutmll,  H.  T. 

1829,  C.  P.,  5  Bing.  305).  In  trover  for  chalk  dug  from  plaintiff's  wastes,  it 
appearing  that  the  plaintiff,  a  bailiff,  had  demanded  payment  for  it,  but  aot 
whether  as  for  rent,  and  the  refusal  being  on  the  score  of  poverty,  and  aot 
shewing  any  disclaimer  of  the  plaintiff's  title,  a  new  trial  was  granted.  (fFt/A's*' 
▼.  PlumHdge,  E.  T.  1833,  C.  P.,  2  Scott,  799).  Semble,  that  the  attachnmt 
by  process  from  the  sheriff's  court  in  London  of  property  in  the  hands  of  the 
guarantee  is  not  such  a  conversion  as  will  enable  the  owner  to  maintain  trofcr. 
{MalUtlieu  v.  Laugher,  M.  T.  1828,  N.  P.,  3  C.  &  P.  551).  The  servant  of  the 
defendant,  a  coach -spring  maker,  received  a  spring  of  the  plaintiff  to  irpair,  sad 
promised  to  bring  it  back  by  a  certain  hour.  The  defendant,  after  that,  refised 
to  return  it  without  being  first  paid  for  the  repair : — Held,  not  a  saffidoit  coo- 
version  to  support  trover.  The  action,  if  any  will  lie,  should  be  spedsl  si- 
sumpsit.  (Fairman  v.  Grimble,  E.  T.  1826,  N.  P.,  2  C.  &  P.  266). 

Where  the  defendant  had  at  first  refused  to  return  the  goods,  but  snbseqocstiy, 
and  before^the  issuing  the  writ,  offered  to  do  so : — Held,  &at,  demand  and  reAissI 
not  being  conclusive  evidence  of  conversion,  the  action  could  not  be  msJntaised. 
{Hayward  v.  Seaward,  E.  T.  1832,  C.  P.,  1  M.  &  Scott,  459).  A  fetter, 
demanding  the  deed  sought  to  be  recovered  in  trover,  may  be  read  by  the  plain- 
tiff as  notice  to  the  defendant,  although  it  will  not  be  evidence  of  any  statenwat 
made  in  it,  only  that  the   defendant  was  informed  so.   ( Whitehead  v.  SctUy 

1830,  N.  P.,  2  M.  &  M.  2).  Where  A.  purchased  goods  of  B.  for  C,  and  ptid 
for  them  by  the  acceptance  of  C,  who  becoming  bankrupt,  A.  delivered  back  the 
goods  to  B. : — Held,  that  it  was  evidence  to  go  to  a  jury  of  a  joint  converoon. 
{Robeon  ^r.  Alexander,  H.T.  1828,  C.  P.,  1  M.  &  P.  448). 

*  A.  received  the  invoice  and  wharfinger's  receipt,  on  which  he  advanced 
money  :^-Held,  on  the  arrival  of  the  cargo,  he  might  maintain  trover.  {HdU  v. 
Chriffin,  M.  T.  1833,  C.  P.,  10  Bing.  246 ;  S.  C.  3  M.  &  Seott,  732).    The  ad- 
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LoNGSTAFF  V.  Meagoe,  M.  T.  1834.  K.  B.     AN.  ^M.2\\  \ 

S.  C.  2  Ad.  ^  E.  167. 

Tenant  mortgaged  a  leasehold,  which  he  afterwards  assigned  ApartyhaTing 

and  delivered  possession  of  to  the  assignees,  and  afterwards  the  mort-  ^  ^^"'^^  "S^^ 

gagee  took  forcible  possession  from  the  assignees.  *®  M^Marf**  " 

The  Court  held,  that  taking  such  forcible  possession  of  the  house  ^  uabte  in 

was  no  conversion  of  the  fixtures  and  other  articles  to  which  the  troTor*. 
assignees  of  the  tenant  were  entitled. 

mioistntor  of  the  mortgagee  of  coal  Teins,  barges,  &c.,  may  maintain  trover 
against  a  canal  company  who  seizes  them  for  toll.  (Frtuer  ▼.  Swantea  Canal 
Company,  E.  T.  1834,  K.  B.,  3  N.  &  M.  391 ;  S.  C.  1  Ad.  &  E.  354).  So, 
where  the  goods  are  taken  wrongfully  out  of  a  bailee's  possession,  trover  may  be 
maintained,  either  by  the  bailor  or  bailee.  (Nicholli  r.  Battard,  M.  T.  1835, 
Ex.,  1  Tyrw.  &  G.  156 ;  S.  C.  2  C,  M.  &  R.  659).  A  bailee  who  resists  an  action 
most  stand  or  fall  by  the  rights  of  bis  bailor.  (Wilton  v.  Anderton,  M.  T.  1835, 
K.  B.,  1  B.  &  Ad.  450).  If  the  miller  to  a  vendor  of  com  receives  an  order 
from  snch  vendor  to  deliver  a  quantity  of  flour  to  the  vendee,  and  actually  de- 
h'veTB  a  part  under  several  sub-orders  from  the  agent  of  the  vendee,  and  afterwards 
refiises  to  deliver  the  remainder,  on  the  ground  of  his  having  no  more  of  the  ven- 
dor's flour  in  his  possession,  the  vendee  may  maintain  trover  against  him,  and 
will  not  be  pot  to  bring  a  special  action  of  assumpsit  on  an  implied  promise  to 
deliver  the  whole.  {Smith  v.  Cook,  E.  T.  1826,  N.  P.,  2  C.  &  P.  276).  But 
a  father  who  has  given  a  son  (sixteen  years  of  age)  chattels  cannot  sue  for  them , 
the  property  being  in  the  latter.  (Hvnter  v.  Weitbrook,  H.  T.  1827,  N.  P., 
2  C.  &  P.  578).  A  tenant  who  has  quitted  premises,  leaving  fixtures,  cannot  sue 
his  landlord  for  taking  possession  of  them.  {Lyde  v.  Russell,  M.  T.  1830,  K.  B., 
1  B.  &  Ad.  394). 

Where  the  plaintiffs  (brokers)  purchased  for  T.  and  P.  goods,  and  entered  them 
in  their  books,  charging  brokerage  to  both  parties,  but  paid  for  the  goods,  and 
handed  them  over  to  T.  and  P.,  with  bills  and  parcels  in  their  own  names,  those 
of  the  buyer  and  seller  never  having  been  communicated ;  plaintiffs  delivered  the 
warrants  to  T.,  and  received  a  cheque  for  the  amount,  with  the  charges;  T. 
deposited  the  warrants  with  defendant  as  securities  to  cover  acceptances  given  by 
him,  with  a  view  of  raising  money  and  absconding ;  the  defendant  had  sold  the 
goods  before  any  demand  made  by  the  plaintiffs,  and  T.  and  P.  were  subse- 
quently declared  bankrupts.  In  trover  by  plaintiffs  for  the  goods — Held,  first, 
that  they  moat  be  taken  to  have  dealt  with  both  parties  as  principals,  and  that, 
if  T.  obtained  the  warrants  from  the  plaintiffs  with  the  design  of  raising  money 
and  absconding,  no  property  could  be  vested  in  the  partnership  by  such  a  trans- 
action ;  but  if  he  conceived  the  design  of  fraud  after  he  obtained  possession  of 
the  warrants,  the  plaintiffs  could  not  recover.  {Kilby  v.  Wiltonf  M.  T.  1825, 
N.  P.,  1  R.  5c  M.  178). 

In  trover  against  an  executor,  under  the  stat.  3  &  4  Will.  4,  c.  42,  s.  2,  for  a 
watch  alleged  to  have  been  converted  by  the  testatrix  within  six  months  next 
before  her  death,  it  was  proved  that  the  testatrix,  about  eighteen  months  before  her 
death,  refased  on  demand  to  deliver  the  watch  to  the  plaintiff,  and  made  a  gift  of 
it  to  another  person ;  that  the  latter  restored  it  to  her  twelve  months  previous  to 
her  death,  to  enable  her  to  raise  money  on  it  by  pawning ;  and  that,  within  the 
six  months,  on  another  demand  on  behalf  of  the  plaintiff,  she  said  she  would  con- 
sult her  solicitor : — Held,  that  the  testatrix,  on  regaining  possession  of  the  watch 
from  the  party  to  whom  she  had  given  it,  was  capable  of  committing  a  new  act 
of  conversion ;  that,  in  the  absence  of  proof  that  she  had  actually  pawned  it,  it 
was  to  be  presumed  to  have  continued  in  her  possession  until  the  time  of  the 
second  demand  and  refusal,  and  that  the  omission  of  the  Judge  to  leave  that  pre- 
sumption as  a  question  for  the  jury  was  no  mis-direction,  or  ground  for  a  new  , 
triaL  (JiicAmond  v.  Nicholson,  M.  T.  1839,  C.  P.,  8  Scott,  134). 

Churchwardens  and  overseers  have  not  such  a  property  in  the  account-books 
of  a  late  surveyor  of  the  highways  as  to  enable  them  to  maintain  trover  for  them ; 
their  remedy  being  under  the  stat.  13  Geo.  3,  c.  78,  s.  48.  {Addiion  v.  Itoundf 

1836,  N.  P.,  7  C.  &  P.  285). 

*  Trover  does  not  lie  against  a  party  having  a  lien.  (Owen  v.  Knight,  M.  T. 

1837,  C.  P.,  6  D.  P.  C.  244 ;  S.  C.  4  Bing.  N.  S.  54).     A  party  cannot  main- 
tain trover  aicninst  a  constable  for  a  wron|^  taking  of  goods  under  a  justioa'i 
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IV.  RELATIVE  TO  STAYING  PROCEEDINGS,  AND  BUraG- 
ING  THE  CHATTEL  INTO  COURT. 

Earlb  v.  Holderness,  H.  T.  1838.  C.  P.     4  Bing.A^2\  S.C. 

\  M.^P.  254. 

The  Court  wffl        In  trover  for  several  letters — 

gnxit  a  rule  to  The  Court  ordered  the  proceedings  to  be  stayed,  on  the  defend- 
f**^  ^'^^'^^ij  ftiit's  delivering  to  the  plaintiff  one  of  the  letters,  and  paying  bim 
dutteU  into  ^^^  costs  of  the  suit,  and  of  the  application,  if  the  latter  would  con- 
Court,  and  or-  sent  to  accept  thereof  in  discharge  of  the  action;  but  if  he  wonld 
der  plaintiff  to  not  accept  thereof,  then  they  ordered  that  he  should  be  at  liberty 
^'roccedin^th*  ^^  proceed;  but  that,  if  he  did  not  recover  damages  for  the  other 
action  and  fail*,  letters,  or  recover  nominal  damages  only  for  that  delivered  up,  he 

should  pay  the  costs  of  the  action. 

warranty  without  joining  the  justice  as  a  co-defendant,  if  perusal  and  copy  of  the 
warrant  have  been  given  under  the  stat.  24  Greo.  2,  c.  44,  a.  6.  (Lyoait. 
Golding,  1829,  N.  P.,  3  C.  &  P.  586). 

A.  let  a  horse  on  hire  to  B.  for  one  month ;  B.  kept  it  for  two  months,  tod 
then  sold  it  to  C. : — Held,  that  A.  might  recover  the  value  of  the  horse  fromC.i 
although  C.  had  acted  bon&  fide,  and  had  paid  B.  the  full  value.  (Shelley  t. 
Ford,  1832,  N.  P.,  5  C.  &  P.  313).  A.,  having  been  bail  for  D.,  went,  accom- 
panied by  B.  and  C,  to  the  lodgings  of  D.,  telling  her  that  B.  and  C.vot 
officers,  who  would  take  her  to  gaol  if  she  did  not  give  him  security  for  hif 
debt ;  B.  and  C.  were  not  officers,  and  had  no  authority  to  take  D. ;  D.  gave  A. 
a  number  of  articles,  and  signed  a  paper  stating  that  the  articles  were  deposited 
with  A.  for  security,  and  that  he  might  sell  them  if  he  was  not  paid  in  forty-two 
days : — Held,  that  D.  might  recover  the  value  of  the  articles  in  trover,  and  that, 
as  A.,  B.,  and  C.  acted  in  concert,  the  verdict  must  pass  against  all  three, 
although  it  appeared  that  B.  and  C.  never  had  any  of  the  goods.  {Bloon^U^. 
Blake,  T.  T.  1833,  N.  P.,  6  C.  &  P.  75). 

A.  had  pledged  goods  to  B.  for  a  debt ;  B.  died,  and  the  parish  offioen  took 
the  goods  and  gave  them  to  J.,  the  carpenter  who  made  the  coflSn  of  B.,  on  ooa- 
dition  of  his  paying  B.'s  rent  and  the  funeral  expenses: — Held,  that,  by  taking 
these  goods,  the  parish  officers  became  executors  de  son  tort ;  and  that,  if  tbcj 
sold  the  goods  to  J.,  they  would  be  liable  to  A.  in  trover,  because  such  a  sale  was 
so  inconsistent  with  the  bailment  as  to  re- vest  tfie  right  of  possession  in  A. ;  but 
if  the  parish  officers  merely  relinquished  their  possession,  and  let  J.  take  potses- 
sion,  this  would  not  make  the  parish  officers  liable  in  trover,  as,  in  this  case,  a 
mere  seizure  of  the  goods  by  a  stranger,  who  afterwards  relinquished  them,  would 
not  be  a  conversion.  (Samuel  v.  Morris,  1834,  N.  P.,  6  C.  &  P.  621). 

A  person  having  a  bill  to  take  up,  applied  to  a  friend  for  aasiatanoe,  who,  aot 
having  cash,  drew  and  indorsed  a  bill,  and  gave  it  him  to  get  discoonted,  that  he 
might  be  able  to  lend  him  the  money ;  the  person  so  intrusted  also  indorsed  the 
bill,  and  left  it  with  a  bill-broker  for  discount ;  the  bill-broker,  being  indebted 
to  a  widow  who  carried  on  business  as  a  coal-merchant,  took  the  bill  to  her 
oounting.house  and  indorsed  it,  and  there  gave  it  to  her  son,  who  managed  the 
business  for  her,  and  who  entered  it  in  the  cash-book  as  so  much  received  on 
account.  There  was  contradictory  evidence  as  to  the  son's  knowledge,  at  the  time 
he  received  the  bill,  of  the  circumstances  under  which  it  had  been  obtained ;  bet 
he,  on  being  informed  of  them  afterwards,  refused  to  give  the  biU  to  the  drawer, 
who  brought  an  action  of  trover  against  him  for  it.  The  jury  found  that  the  bOl 
was  not  taken  boni  fide,  and  without  notice  of  the  circumstaooes ;  and  it  waa 
held  that  the  action  was  maintainable  against  the  son,  and  need  not  be  brought 
against  the  mother.  ICranch  v.  White,  M.  T.  1834,  N.  P.,  6 C.  &  P.  767 ;  S. C. 
1  Bing.  N.  S.  414  ;  S.  C.  1  Scott,  314). 

*  In  trover,  the  Court  will,  on  application  of  the  defendant,  stay  proceedings 
on  delivery  of  a  portion  of  the  goods,  and  payment  of  costs  and  any  damage; 
and  in  the  event  of  the  plaintiff  refusing  such  terms,  the  Court  will  permit  the 
defendant  to  deliver  up  the  goods,  the  plaintiff  to  pay  the  costs  incorred  sahse- 
quently  to  such  delivery,  in  the  event  of  his  not  recovering  in  respect  of  some 
other  articles  than  those  delivered  up,  or  more  than  nomin^  dana^es  ia  respect 
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V.  RELATIVE  TO  THE  PLEADINGS. 
(a)  Declaration. 

Shannon  v.  Owen,  M.  T.  1827.  K.  B.     I  M.  ^  R.  392. 

In  an  action  of  trover  for  **  a  smack,  with  the  apparel  and  appnr-  Under  declara. 
tenances  thereunto  belonging/'  it  appeared  that  the  plaintiff  had  been  ^^^  *»'  *  fi*^- 
in  possession  of  the  smack  in  question,  and  during  that  possession  JJitij'"™^! 
had  expended  money  in  repairs,  had  provided  a  new  boat,  and  fur-  and  s^rte- 
nished  other  apparel  for  the  vessel,  for  which  he  sought  to  recover,    nance*,  a  boat 

I*er  Cur. — ^We  do  not  decide  whether  the  boat  comes  properly  cannot  be  reco- 
within  the  meaning  of  the  term,  "  appurtenances  or  apparel;''  but  ^•'~*" 
the  plaintiff,  in  order  to  retain  the  verdict,  has  been  obhged  to  con- 
tend that  he  has  recovered  for  what  was  separate  from  the  ship. 
His  claim  in  the  declaration  is  for  "  apparel  and  appurtenances 
thereunto  belonging." — Rule  absolute  for  nonsuit. 


{b)  Pleas. 

Stancliffe  9.  Hardwick,  R  T.  1835.   Ex.    2  C.  M.  ^  R.  I; 

S.  C.  3  D.  P.  C.  762. 

To  a  count  in  trover  the  defendant  pleaded  not  guilty,  and,  at  the  The  plea  of  not 

trials  proposed  to  offer  evidence  to  shew  that  he  was  tenant  in  com-  8^**^7  denies 

mon  "with  the  plaintiff  of  the  property  claimed  in  the  declaration,  and  onjJ^^d  dwa 

had  disposed  of  it  in  payment  of  partnership  debts: — Held,  that  the  not  enable  the 

Judg;e  was  right  in  refusing  to  admit  the  evidence,  not  because  the  defendant  to 

defendant  had,  by  his  plea,  admitted  the  plaintiff's  right  of  property  »^«7  ^j*  "8^' 

of  detainer  "f*. 

of  those  delivered  up.  {Peacock  v.  NichoU,  E.  T.  1840,  Ex.,  8  D.  P.  C.  367). 
In  trover,  assignees  and  sheriffs  are  viewed  as  private  persons,  even  with  respect 
to  staying  proceedings.  {Gibton  v.  Humphrey ^  E.  T.  1833,  Ex.,  1  C.  &  M.  544  ; 
S.  C.  2  D.  P.  C.  68 ;  S.  C.  3  Tyrw.  588). 

*  Special  damage  may  be  recovered  in  trover  if  laid  in  the  declaration.  {Davie 
T.  Oatifeil,  1837,  N.  P.,  7  C.  &  P.  804).  Where,  in  trover  by  the  assignee, 
the  conversion  was  laid  in  his  time,  being,  in  fact,  before  the  insolvency,  the 
Court,  considering  that  the  real  question  to  be  tried  was  not  thereby  varied, 
allowed  the  plaintiff  to  amend.  {Norcuit  v.  Moiiram^  H.  T.  1839,  C.  P., 
7  Scott,  176). 

f  By  Reg.  Gen.,  H.  T.  2  Will.  4,  the  plea  of  not  guilty  to  an  action  for  con- 

Terting;  the  plaintiff's  goods  denies  the  conversion  only,  and  not  the  plaintiff's 

title  to  the  goods.     In  trover,  plea,  not  guilty: — Held,  tiiat  the  defendant  could 

not  deny  the  plaintiff's  property,  although  the  only  evidence  was  of  a  conversion 

by  demand  and  refusal.    {Barton  v.  Brown,  T.  T.  1839,  Ex.,  5  M.  &  W.  298). 

Under  not  guilty  a  lien  cannot  be  given  in  evidence.  (  White  v.  Teale,  T.  T.  1840, 

Q,.  B.y  4  P.  die  D.  43).    The  Court  will  allow  several  pleas  claiming  different  liens. 

{Leuckhartw,  Cooper,  H.  T.  1835,  C.  P.,  3  D.  P.  C.  415;  S.  C.  1  Bing.  N.  S. 

509 ;   S.  C.  1  Scott,  481).     But  where  the  pleas  in  trover  raised  questions  on  the 

right  of  lien  on  the  Factors'  Act,  the  Court  allowed  pleas  thereon  to  be  joined  with 

the  pleaB  of  not  guilty,  and  that  the  paintiffs  were  not  lawfully  possessed  of  the 

goods.     {Janlerry  v.  Britton,  £.  T.  1836,  C.  P.,  4  Scott,  380).   Underaplea  of 

denial  of  possession  a  sale  may  be  shewn.  {Piekard  v.  Seare,  £.  T.  1837*  K.  B., 

6  Ad.  Sc  E.  469). 

Ify  after  the  jury  are  sworn,  it  be  discovered  that,  to  a  declaration  in  trover, 

the   defendant  has  pleaded  non  assumpsit,  the  Judge  will  discharge  the  jury 

unless  "both  parties  consent  to  an  amendment.   {Bent  v.  Benyon,  H.  T.  1834, 

N.  P.,  6  C.  &P.  217). 

Xbe  plea  of  no  property  in  the  plaintiff,  means  no  property  as  againet  the 

defendant,    {NieholU  v.  Baetard,  M.  T.  1835,  Ex.,  1  Tyrw.  &  G.  156 ;  S.  C. 

2  C.,  M.  &R.659). 
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to  such  an  extent  as  precluded  him  from  setting  up  the  commmiity 
of  interest  therein,  hut  because  the  present  defence  was  one  wbidi 
confessed  the  conversion,  but  avoided  it  by  a  justification,  and 
therefore  ought  to  have  been  pleaded  specially. 


(c)  New  Assignment*.  See,  also,  tit.  New  Jmgnmtnt, 

In  an  action  of  trover  for  hoosehold  furniture,  &c.,  where  the  dedaraldoa 
stated  that  the  phuntiff  was  possessed  of  the  goods  as  of  his  own  propertf,  the 
defendants,  who  were  the  assignees  of  a  bankrupt,  pleaded,  first,  that  thej  wot 
not  guilty  of  the  conversion ;  and,  secondly,  that  the  plaintiff  was  not  potKned 
of  the  goods  as  of  his  own  property :  it  was  held  at  Nisi  Prius,  that,  in  order  to 
admit  of  the  rights  of  the  defendants  as  assignees,  on  the  ground  that  the  goods 
were  in  the  order  and  disposition  of  the  hanlmipt,  that  defence  should  have  beea 
specially  pleaded;  but  the  Court  of  Exchequer  were  of  opinion,  that  the  defeooe 
relied  upon  was  evidence  under  the  plea  that  the  plaintiff  was  not  Dossessed  of 
the  goods  as  of  his  own  property.   {Isaacs  v.  Beleker,  M.  T.  1838,  N.  P.,  8  C. 
&  P.  714).    Plea,  in  trover,  that  one  R.,  lawfully  in  possession,  pledged  the  goods 
to  the  defendant : — Held,  bad  on  demurrer,  (jaullery  t.  Britten^  U.  T.,  1838, 
C.  P.,  4  Bing.  N.  S.  242).     Upon  the  plea  in  trover,  that  plaintiff  was  not  pos- 
sessed of  the  goods : — Held,  that  the  d^endant  could  not  shew  that,  at  the  sak  of 
the  goods,  where  the  plaintiff  had  bought  them,  they  were  bought  with  a  know. 
ledge  that  they  had  been  fraudulently  removed ;  as,  since  Reg.  Hil.  4  Will.  4,  tbit 
should  have  been  pleaded.  {Howell  v.  White,  1837,  N.  P.,  2  M.  &  Rob.  400). 
Where  the  defence  is,  that  the  alleged  conversion  took  place  by  plaintitTs 
authority,  it  should  be  pleaded.  {Vernon  t.  Shipton,  M.  T.  1836,  Ex.,  2  M.  & 
W.  91). 

To  trover  for  sheep,  the  defendant  pleaded  that  A.  was  entitled  to  hold  a 
market  in  a  certain  close  in  K.,  in  the  county  of  Hereford,  and  that,  as  the  ler- 
vant  of  A.,  he  distrained  the  sheep  for  toll,  **  que  est  eadem  "  &c.,  and  con- 
cluding with  a  special  traverse  of  the  taking  at  any  place  out  of  the  close.  Vn 
venue  was  laid  in  Hereford,  but  no  parish  or  plaoB  was  specified  in  the  dedart' 
tion : — Held,  on  special  demurrer,  that  the  plea  was  bad,  on  the  ground  that  it 
contained  two  traverses  of  the  same  matter.  {Cardwardine  y,  Walkvu,T,T 
1839,  Ex.,  7  D.  P.  C.  484). 

A  plea  alleging  chattels  to  be  the  property  of  the  defendant,  and  which  are 
proved  to  be  the  property  of  the  defendant  and  the  plaintiff,  is  not  supported. 
{Farrer  v.  Beswick,  T.  T.  1836,  Ex.,  1  M.  &  W.  682;  S.  C.  1  Tyrw.  &  G.  lOW). 
To  trover  for  trees,  defendant  pleaded  that  he  was  seised  in  fee  of  a  dose,  and 
that  he  cut  the  trees  growing  thereon  and  delivered  them  to  R.  R.*  to  be  kept 
for  him ;  that  R.  R.  delivered  them  to  plaintiff,  whereupon  defendant  took  then 
from  plaintiff,  which  was  the  conversion  complained  of: — Held  good,  on  special 
demurrer.  {MorarU  v.  Sign,  M.  T.  1836,  Ex.,  5  D.  P.  C.  319).  In  tronr 
against  three  defendants  by  the  assignee  of  a  bankrupt,  two  of  them  pleaded  tbit, 
more  than  two  months  before  the  issuing  of  the  fiat,  the  plaintiff,  as  assignee,  to 
wit,  by  reason  of  the  relation  of  his  title  as  such  to  the  time  of  the  bankruptcy,  m 
the  owner  and  entitled  to  the  possession  of  the  goods  in  the  dedaratioD  nxa- 
tioned  as  of  his  own  property  as  assignee,  and  the  bankrupt,  subject  thereto,  «as 
possessed  of,  and  entitled  to,  the  same ;  and  after  his  bankruptcy,  and  BM>re  thia 
two  months  before  &c.,  one  of  the  defendants  bon&  fide  bought,  at  a  fair  price,  6ob 
the  bankrupt  the  said  goods,  and  the  two  defendants  had  no  notice  of  any  act  of 
bankruptcyi  whereby  tiie  former  defendant  became  possessed  of  the  goods  as  <if 
his  own  property,  and  in  his  own  right ;  and  the  other  defendants,  as  hisaerraBti, 
converted  the  said  goods,  which  is  the  grievance  in  the  declaration  meotiooed; 
without  this,  that  at  the  time  of  the  said  converdon  the  goods  were  the  pioperty 
of  the  plaintiff,  or  of  right  belonged  to  him  as  assignee ;  conclnsiwi  to  the 
country  : — Held,  on  special  demurrer,  that,  as  the  former  part  of  this  ]deav*f 
in  confession  and  avoidance,  the  traverse  was  wrong,  and  therefore  the  pkt  vtl 
bad.  {Pearson  v.  Rogers,  M.  T.  1838,  K.  B.,  1  P.  &  D.  302). 

The  Statute  of  Limitations  runs  from  the  conversion ;  and  a  converdon  of  put 
does  not  extend  to  the  whole.  {Philpott  v.  Kelleg,  £.  T.  1835,  K.  B.,  4  N.  & 
M.  611). 

*  Where  a  lien  is  pleaded  the  phiintiff  may  new  assign,  alleging  that  the  actioa 
is  brought  for  other  goods  than  those  on  which  the  lien  attained.  (Bb//«h  ▼• 
Shermm,  E.  T.  1837,  Ex.,  2  M.  &  W.  395). 
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(d)  R£PLiCATiON*.     See,  also,  tit.  De  injuria. 

VI.  RELATIVE  TO  THE  EVIDENCEf. 

Vn.  RELATIVE  TO  THE  MODE  OF  PROCEEDING  AT 

THE  TRIALJ. 

*  Trorer  for  a  bill  of  exchange.  Tlie  defendant  pleaded  that  the  plaintiff 
indorsed  the  bill  in  blank,  and  that  R.  became  the  holder ;  and  the  defendant, 
believing  that  he  had  authority  to  diapoae  of  it,  took  it  as  a  pledge  or  aecurity  for 
a  debt.  The  plaintiff  replied,  that  the  defendant  knew  that  R.  had  no  authority 
to  pledge  or  deposit  the  bill ;  and  the  Court  held  the  replication  good,  as  tra- 
versing the  material  allegation  in  the  plea.  (Hilton  y.  Swan,  £.  T.  1839,  C.  P., 
7  D.  P.  C.  417). 

t  In  trover  for  goods  (detained  beyond  the  period  allowed)  for  a  dbtress  for 
rent  doe  from  a  tUrd  party,  the  Ck>urt  refused  to  compel  the  defendant  to  pro- 
dooe  an  agreement  in  his  possession,  entered  into  by  such  third  party,  authorizing 
the  defendant  to  remain  in  possession  of  the  distress  for  the  purpose  of  being 
inspected,  and,  if  necessary,  stamped.  {Lawrence  t.  Hooker,  M.  T.  1825,  C.  P., 

5  Bing.  6).  In  trover  for  a  deed,  the  plaintiff  may  prove  the  nature  and  contents 
without  calling  for  it,  the  defendant  being  at  liberty  to  produce  it  as  part  of  his 
cose ;  (Whitehead  ▼.  Scott,  1830,  N.  P.,  2  M.  &  M.  2) ;  but  where  a  written 
demand  in  trover,  mode  by  A.  B.,  stated  that  he  held  the  plaintiff's  power  of 
attorney ;  and  the  defendants'  attorney  said,  in  the  presence  of  the  defendants, 
that  he  would  admit  the  service  of  the  demand  and  tender  of  the  charges,  but 
that  the  defendants  declined  to  deliver  the  goods,  and  would  leave  A.  B.  to  seek 
such  remedy  as  the  law  would  give  him : — Held,  that  it  was  not  necessary,  on  the 
trial  of  the  cause,  to  produce  the  power  of  attorney.  {Leuckart  v.  Cooper,  T.  T. 
1835,  N.  P.,  7  C.  &  P.  119).  In  trover  for  wine  warrants  :~Held,  that  proof, 
that,  on  an  application  to  the  defendant,  as  administratrix,  she  referred  to  her 
attorney,  in  whose  hands  she  said  they  were,  was  not  sufficient  evidence  of  a 
conversion.  (Canot  v.  Hughee,  H.  T.  1836,  C.  P.,  2  Bing.  N.  S.  448 ;  S.  C. 
2  Soott,  663).  A  defendant  received  from  A.  some  bacon,  really  the  property 
of  a  bankrupt,  and  the  messenger  under  the  commission  asked  him  if  he  had  not 
got  some  bacon  of  the  bankrupt,  to  which  he  replied  that  he  had  some  belonging 
to  A.,  upon  which  the  messenger  desired  him  to  take  care  of  it,  and  not  part 
with  it,  as  more  would  be  heard  of  it ;  afterwards,  the  defendant  allowed  the 
bacon  to  be  returned  by  A.  to  the  person  from  whom  A.  had  received  it : — Held, 
that  this  was  evidence  of  a  conversion.  {Hawkee  v.  Diinit,  T.  T.  1831,  Ex.,  1  C. 

6  J.  519  ;  S.  C.  1  Tyrw.  413).  Where,  in  trover,  upon  the  issue  of  no  property 
in  the  plaintiff,  the  defendant  having  shewn  himself  in  possession  for  four  years 
after  a  gift  by  a  party  to  whom  he  was  administrator :— Held,  that,  having  put  in 
the  letters  of  administration,  evidence  of  declarations  by  his  deceased  testator 
was  admissible  against  him.  {Smith  v.  Smith,  T.  T.  1836,  C.  P.,  3  Bing.  N.  S. 
29  ;  S.  C.  3  Scott,  352).  So,  in  trover  for  goods  sent  by  the  plaintiff  to  the 
defendant,  a  packer,  and  expressed  in  the  receipt  to  have  been  received  on 
account  of  the  plaintiff  for  M.,  the  party  to  whom  they  had  been  sold :— Held, 
that  evidence  of  the  usage  of  trade  was  admissible  to  explain  the  meaning  of 
ambiguous  terms  in  such  receipt.  {Bowman  v.  Horsey,  1836,  N.  P.,  2  M.  & 
Rob.  85). 

l¥bere,  by  the  particulars,  the  action  was  brought  for  one  cow,  and  the  plea 
alleged  that  the  goods  in  the  declaration  were  the  property  of  H.,  who  fraudu- 
lently sold  them  to  plaintiff  to  avoid  an  execution  against  the  goods  of  H.,  and 
that  the  defendant,  the  sheriff,  seized  them  in  execution ;  by  the  replication,  issue 
waa  taken  that  H.  did  not  fraudulently  sell  them  to  the  plaintiff;  and  by  the 
eridence  it  appeared  that  the  plaintiff  had  lent  a  cow  to  H.,  that  the  goods  of  H. 
w^ere  fraudulently  sold  to  avoid  the  execution,  and  the  principal  part  to  the 
plaintiff,  but  neither  the  plaintiff's  cow,  nor  any  cow,  was  sold  at  such  sale : — 
Held,  that  the  plea  was  not  sustained,  and  that  the  plaintiff  was  entitled  to  re- 
cover on  bsue.  {NicholU  v.  Bastard,  M.  T.  1835,  Ex.,  1  Tyrw.  &  6.  156; 
S.  C.2C.,  M.  &R.  659). 

T*o  shew  that  the  defendant  received  a  chattel  merely  as  agent,  he  cannot  give  in 
eridenee  accounts  between  him  and  the  principal,  describing  himself  as  agent,  but 
the  UUter  must  be  called.  {Spargo  v.  Broum,  M.  T.  1829,  K.  B.,  9  B.  &  C.  935). 

X  Upon  an  action  of  trover,  brought  by  order  of  the  Yice-Chancellor  to  try 
tJxe  -waliditv  of  a  commission  directing  the  finding  and  conversion  to  be  admitted : 

Beld,  that  the  plaintiff  was  nevertheless  entitled  to  begin.  {Turberrnlle  v. 
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VIII.  RELATIVE  TO  THE  DAMAGES*. 

IX.  RELATIVE  TO  THE  VERDICTf. 

X.  RELATIVE  TO  AMENDMENTS  J,  See,  also,  tit.  Jmendinent 

XI.  RELATIVE  TO  ARRESTING  THE  JUDGMENT. 

Sheen  r.  Rickie,  E.  T.  1839.  Ex.     5  M.  ^  W.  }75;  S.  C. 

7  D.  P.  C.  335. 

After  verdict  In  trover  against  three  defendants,  the  declaration  alleged  a  loss 

judgment  will     of  certain  goods,  chattels,  and  "  fixtures,"  (specifying  them),  and 

Patriekf  1831,  N.  P.,  4  C.  &  P.  557).  In  trover,  where  two  defendant!  defend 
by  the  same  attorney,  and  in  the  same  interest,  bat  one  appears  by  connael,  and 
the  other  in  person,  the  counsel  only  is  entitled  to  address  the  jury;  bat  both  he 
and  the  defendant  appearing  in  person  may  cross-examine  the  witnesses.  (Per' 
ring  v.  Tucker,  T.  T.  1829,  N.  P.,  1  M.  &  M.  391 ;  S.  C.  4  C.  &  P.  70). 

*  In  trover  for  a  bill,  the  jury  may  give  interest,  slthongh  no  special  damage  is 
alleged  in  the  declaration.  (Paine  v.  Pritehard,  H.  T.  1827,  N.  P. ,  2  C.  &  P.  558). 
In  an  action  of  trover,  the  general  role  is  that  the  damages  should  be  the  value  of 
the  thing  taken ;  and  if,  in  trover,  the  defendant  only  plead  that  he  did  not  con- 
vert the  goods,  his  counsel  will  not  be  allowed  to  cross-examine  the  plaintiiF's 
witnesses  to  shew,  in  mitigation  of  damages,  that  the  goods  taken  really  belonged 
to  a  third  person.  {Finch  v.  Blount,  1836,  N.  P.,  7  C.  &  P.  478).  The  dedara- 
tion  in  trover  being  general,  the  plaintiff  must  shew  what  goods  the  defendant 
took  into  his  possession,  the  value  of  which  is  the  proper  measure  of  damages. 
{Cookv.  Hartle,  1838,  N.  P.,  8  C.  &  P.  568). 

Where  the  owner  of  adjoining  land  had  worked  coal-mines  within  the  land  of 
the  plaintiff :— Held,  that,  the  plaintiff  being  entitled  to  the  coals  as  chattels, 
the  value  of  them  when  brought  to  the  pit's  mouth  was  the  proper  estimate  of 
the  damages.  {Martin  v.  Porter,  T.  T.  1839,  Ex.,  5  M.  &  W.  351). 

In  trover  for  goods,  the  defendant  pleaded  payment  of  money  into  Conrt,  and 
the  plaintiff  replied,  that  he  had  sustained  more  damages ;  the  defendant  paid 
into  Court  the  cost  price  of  the  goods,  having  offered  the  goods  in  specie  to  the 
plaintiff  two  days  only  after  they  ought  to  have  been  delivered.  The  plaintiff 
proved  that  he  had  sustained  inconvenience  and  loss  by  not  having  tfaie  goods 
delivered  at  a  proper  time.  The  jury,  however,  found  for  the  defoidant,  and 
the  Court  refused  to  set  aside  the  verdict.  (Bvane  v.  Lewie,  £.  T.  1835,  Ex., 
3  D.  P.  C.  819). 

Under  special  circumstances,  the  Court  estimated  the  value  of  certain  biUettes 
of  the  Peruvian  government  for  16,011  dollars,  not  by  the  market  valoe  of  socfa 
billettes,  but  at  the  market  value  of  a  bill  for  16,011  dollars,  drawn  oa  a  nfe 
house  in  Lima.  The  special  circumstances  were,  the  billettes  being  given  on  the 
remonstrance  of  the  British  government  as  a  compensation  for  an  act  of  injostifle 
to  the  plaintiffs,  which  rendered  the  billettes  more  likely  to  be  paid  in  fall  on 
the  presentment  of  the  plaintiffs.  (Delegal  v.  Nayhr,  E.  T.  1831,  C.  P.,  7  Bing. 
460). 

t  Where,  in  trover  for  goods,  which  both  plaintiff  and  defendant  claimed 
under  an  assignment  from  a  third  party,  and  which,  by  the  verdict,  were  found  to 
be  the  property  of  the  plaintiff ;  after  the  verdict  the  goods  were  distrained  in  the 
defendant's  hands,  and  he  paid  the  amount  of  the  rent  claimed ;  the  Conrt,  upon 
motion,  allowed  it  to  be  deducted  from  the  value  at  the  time  of  the  trial  which 
had  been  given  by  the  jury.  (Plevin  v.  HenehaU,  T.  T.  1833,  C.  P.,  10  Uig. 
24).  Upon  an  application  to  set  aside  a  verdict  on  the  ground  of  cxoeanve  da- 
mages, the  Court  will  not  receive  any  affidavits  of  the  defendant's  wftneaaes,  cither 
to  explain  or  add  to  evidence  given  by  them  at  the  trial.  {Pkillipe  t.  MaifieU 
M.  T.  1840,  Ex.,  8  D.  P.  C.  882). 

X  After  issue  joined  in  trover,  and  a  peremptory  rule  to  try,  the  Court  retoed 
leave  to  substitute  a  count  in  detinue  and  add  one  in  debt.  {Green  t.  Miiiem^ 
M.  T.  1832,  K.  B.,  4  B.  &  Ad.  369).  But  where,  in  trover  by  the  nasignfr. 
the  conversion  was  laid  in  his  time,  being  in  fact  before  the  insolvency,  tlie  Coot, 
considering  that  the  real  question  to  be  tried  was  not  thereby  varied,  nllowed  the 
plaintiffs  to  amend.  {Noreutt  v.  Motlram,  H.  T.  1839,  C.  P.,  7  Soott,  176). 
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stated  a  finding  by  two  of  the  defendants;  and  then  averred  that  not  be  arrested 
"  the  said  defendants"  afterwards  disposed  of  the  said  goods,  chattels  because  the  de- 
and  fixtures.     After  a  general  verdict  for  the  plaintiff--  &SJ^?  "  ^""'^ 

The  Court  held,  that  the  declaration  might  be  considered  as  laying 
a  conversion  by  all  the  defendants;  and,  secondly,  that  the  term 
"  fibctures"  did  not  necessarily  mean  things  affixed  to  the  freehold, 
but  that  it  might,  and  should  after  verdict,  receive  an  interpretation 
which  would  support  a  declaration  in  trover. 


See,  also,  tit.  WilL 


Greenham  r.  GiTTESON,  H.  T.  1834.  C.  P.   10  Binff.  363;  S.  C. 

4  M.  ^  Scott,  198. 

By  the  settlement,  three  terms  were  created  in  separate  trustees  Where  trustees' 

for  specific  objects,  with  powers  of  substituting,  with  the  consent  «>™»cDt  >»  » 

and  approbation  of  the  several  trustees,  other  premises  in  the  place  ^^^t  to  Sie" 

of  those  charged,  and  discharging  the  latter.  execation  of  a 

The  Court  held,  that  the  clear  intention  being  that  the  consent  power,  it  must 

of  the  trustees  should  form  a  condition  precedent  to  the  execution  °*  obtained*, 
of  the  power,  such  power  was  not  well  executed  by  deeds,  which, 
although  the  trustees  were  respectively  parties  to  them,  yet  they 
had  not  executed. 


Tenny  v.  Moody,  E.  T.  1825.  C.  P.    3  Binff.  3. 

A.,  BY  her  will,  devised  certain  hereditaments  to  her  niece  for  Where  the  trns- 
liie,  and,  after  her  decease,  to  the  uses  therein  mentioned,  subject  tees  were  di- 
to  a  declaration,  that,  notwithstanding  such  devise,  certain  trustees,  f^cte*  to»**^ 

*  Where  the  plaintiffs  had  acted  as  trustees,  the  Court  refused  to  interfere,  by 
striking  out  one  of  their  names  as  plaintiff  in  the  action,  there  being  no  sugges- 
tion of  fraud,  but  a  mere  refusal  to  indemnify.  {Emery  t.  MuciloWf  M.  T.  1833, 
C.  P.,  10  Bing.  23). 

A  trustee  taking  under  a  devise,  with  a  power  of  leasing,  confined  singly  to  the 
purposes  of  paying  off  a  debt  and  legacy,  takes  only  a  chattel  interest.  {Ackland 
T.  Lutiey,  H.  T.  1839,  Q.  B.,  1  P.  &  D.  636 ;  S.  C.  9  Ad.  &  E.  879). 

The  testator  devised  and  bequeathed  to  several  sons  and  daughters  realty  and 
personalty  as  described  in  certain  schedules  annexed  to  his  will,  with  survivor- 
ships  and  trusts  of  a  very  complicated  description.    There  was  a  freehold  house 
in   Soothwark,  of  which  the  testator  was  seised  at  the  time  of  making  his  will, 
and  which,  at  the  time  of  his  decease,  he  omitted  specially  to  dispose  of;  but,  by 
a  codicil,  attested  by  one  witness  only,  he  declared  his  intention  to  be,  that  that 
house  should  go  to  his  eldest  son.    The  will  contained  the  following  residuary 
clause : — **  All  the  rest,  residue,  and  remainder  of  my  real  and  personal  estate 
and  effects  whatsoever  and  wheresoever  I  give,  devise,  and  bequeath  unto  my  said 
tmstees,  their  heirs,  &c.,  in  trust  to  divide  the  same  equally  amongst  my  children 
when  my  youngest  son  shall  attain  the  age  of  twenty-five  years,  so  and  in  such 
manner  that  the  shares  of  each  of  my  children  of  and  in  the  said  residuary  estate 
may  be  held  and  enjoyed  upon  the  same  trusts,  and  be  subject  to  the  same  con- 
tingencies and  bequests  over,  as  their  respective  original  legacies  are  subject  and 
IiBhle  to  under  and  by  virtue  of  this  my  will  :** — Held,  that  Sie  freehold  in  South - 
<vrarlc  passed  to  the*  trustees  under  the  residuary  clause,  notwithstanding  the  diffi- 
culty  of  dealing  with  it  according  to  the  trusts.  (Barclay  v.  CoUettf  T.  T.  1838, 
C.  F-,  6  Scott,  408 ;  S.  C.  4  Bing.  N.  S.  658). 
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iomtm^m  therrin nomiiisted,  shoold be  Tecdven  of  the  i«nts^ 
^^r^  "*^  distresses*  to  grant  leases,  to  repair  and  pay  other  outgoings, 
toaftmeoiTert,  "^  subject  thereto,  to  pay  OTcr  the  dear  net  rents  to  sach  niece 
with  povcr  of '  (*  fen«  corert)  for  her  sole  nse,  &c.  By  a  codicil,  the  trustees  in 
*^^™K»*«-  »nch  ^»n  having  died,  A.  revoked  all  the  devises  contained  in  her 
^^ntate         ^^  *"^  devised  the  same  hereditaments  to  new  trustees,  their 

heirs,  &c.,  upon  the  several  trusts,  &c.,  as  if  they  had  been  origi- 
nally named  as  trustees  in  the  wilL 

The  Court  held,  that  the  trustees  named  in  the  eodidi  took  the 
kgil  estate. 


I.  BELATITE  TO  THE  TOLL,  AND  EXEHPHON  FROM, 
p.  542. 

n.  BELATIVE  TO  THE  CONSTRUCTION  OP  STATUTES, 
p.  543. 

m.  RELATIVE    TO    THE    TRUSTEES    AND    COMMIS. 
SIONERS,  p.  544. 

IV.  RELATIVE  TO  THE  CLERK,  p.  544. 

V.  RELATIVE   TO  THE   SUBSCRIPTION   TO,  AND  OF 

LEASES  AND  MORTGAGES,  545. 

VI.  RELATIVE  TO  THE  REPAIRS,  546. 
Vn.  RELATIVE  TO  APPEALS,  546. 


I.  RELATIVE  TO  THE  TOLL,  AND  EXEMPTION*  FROM. 


*  Exemption  from  toll  in  3  Geo.  4,  c.  126,  explained  and  amended  bj  4  Vict- 
c.  51;  see,  also,  5  &  6  Will.  4,  c.  49.  The  exemption  in  the  3  Geo.  4,  c.  126, 
does  not  apply  where  the  party  passes  more  than  100  yards  over  the  road.  {P^ 
▼.  Langworihy^  5  B.  &  Ad.  464). 

Where  the  act  provided  that  certain  tolls  should  be  taken  "  of  crery  penon  at- 
tending any  cattle  or  carriage,  for  every  horse  drawing,"  &c. ;  and  l^  anotber 
daase,  "  that  if  any  person  should  have  paid  the  toll  for  passing,  the  same  per- 
son, upon  producing  a  ticket,  should  be  permitted  to  repass  free  with  the  sattc 
cattle  or  carriage :" — ^Held,  that  the  toll  was  imposed  on  the  hones,  and  that  • 
fresh  toll  could  not  be  demanded  on  the  same  horses,  although  drawing  a  different 
coach,  and  driven  by  another  coachman,  being  the  servant  of  the  same  propne- 
tors.  {Norris  v.  Poate,  E.  T.  1825,  C.  P.,  3  Bing.  41). 

By  a  local  turnpike  act  (4  Geo.  4,  c.  30)  persons  who  had  paid  any  toll  for  thf 
passing  of  any  horse  and  carriage  through  a  tolUgate,  were  exempt  from  pajii^ 
the  toll  again  that  day;  but  it  was  provided,  that  the  tolls  payable  in  respect  of 
horses  drawing  any  stage-coach,  diligence,  van,  caravan,  stage-waggon,  or  other 
stage-carriage,  should  pay  on  repassing: — Held,  that  tlfe  term  stage-waggon 
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II.  RELATIVE  TO  THE  CONSTRUCTION  OF  STATUTES. 

Rex  o.  Northleach  and  Witney  Trustees,  M.  T.  1833.  K.  B. 

b  B.^  Ad.  978. 

A  LOCAL  act  directed  the  books,  &c,  to  be  open  to  the  inspection  A  loeal  prior 

of  all  persons;  and,  by  a  subsequent  local  act,  inspection  was  limited  turnpike  aet  is 

to  trustees  and  creditors,  which  provision  was  re-enacted  in  the  "C^**f|J. 

Greneral  Turnpike  Act.  aOactrinoorr 

The  Court  held  it  virtuallj  to  repeal  the  former  local  act,  and  to  ponted  in  tha 
confine  the  right  of  inspecting  io  the  latter  classes  only;  and  a  General  Tom- 
mandamus  was  refused.  P*^*  ^^' 

signified  a  waggon  that  went  and  retomed  regnlarly  from  a  fixed  place  to  some 
other  fixed  place  at  certain  definite  times.  {Reg.  v.  Bnucoe,  T.  T.  1838,  Q.  B., 
3  N.  &  P.  428). 

Where  the  enacting  daiise  of  a  turnpike  act  imposed  a  toll  on  the  horses  draw- 
ing a  coach,  and  there  was  a  proviso  tiiat  no  person  should  be  liable  to  pay  toll 
more  tlum  once  on  the  same  day  for  passing  or  repassing  with  the  same  horses, 
cattle,  beasts,  or  carriage : — Held,  that  a  party  repassing  with  the  same  ooach 
drawn  by  different  horses  was  liable,  notwithstanding  the  exemption.  {Hopkint  ▼. 
Thorogood,  M.  T.  1831,  K.  B.,  2  B.  &  Ad.  916).  By  a  turnpike  act,  a  certain 
toll  was  imposed  upon  erery  horse  or  other  beast  drawing  any  carriage,  &c. ;  a 
certain  other  toll  upon  every  horse  not  drawing;  and  other  tolls  upon  every  drove 
of  oxen,  &c.  There  was  a  proviso,  that  no  coUectors  should  take  more  than  one 
toll  from  any  person  for  or  in  respect  of  the  same  carriage,  horses,  beast,  or  other 
cattle  passing  once  and  repassing  once  in  the  same  day  through  the  same  or  anv 
of  the  gates  on  the  said  roads,  such  person  producing  a  ticket,  denoting  that  such 
toll  had  been  paid  on  that  day  for  or  in  respect  of  such  horse,  beast,  or  other 
csattle : — Held,  that  a  second  toll  was  not  payable  in  respect  of  the  same  horses 
passing  once  and  repassing  once  in  the  same  day,  but  drawing  a  di£ferent  carriage 
belonging  to  the  same  proprietors.  (Jackton  v.  Curwen,  H.  T.  1826,  K.  B., 
5  B.  &  C.  31).  So,  where  the  tolls  were  imposed  upon  horses  drawing,  except 
where  a  carriage  was  affixed  to  a  waggon,  although  the  exempting  clause  might 
apply  both  to  the  horse  and  carriage ;  the  Court,  adverting  to  tlie  rule  of  con- 
stmction  in  similar  cases,  decided  in  favour  of  that  which  would  have  the  effect 
of  relieving  the  subject  from  a  burden.  (Chambert  v.  WUliamtf  H.  T.  1826, 
K.B.,5B.  &C.  36,  n.) 

*  The  effect  of  a  subsequent  statute  may  only  repeal  part  of  aprior  one.  (Phip* 
son  T.  Harvett,  M.  T.  1834,  Ex.,  1  C,  M.  &  R.  473;  S.  C.  5  Tyrw.  54).  Where 
there  are  two  local  acts  which  regulate  toll  and  exemption,  and  the  last  act  varies 
the  mode  of  imposing  the  toll,  so  as  to  enlarge  an  exemption  under  the  old  act,  the 
exemption  shall  prevail,  though  it  be  not  expressly  given  by  the  new  act.  {Feam' 
ley  T.  Morleg,  H.  T.  1826,  K.  B.,  5  B.  &  C.  23).  Where  the  value  of  several 
interests  is  to  be  assessed  by  the  jury  impannelled  under  the  3  Geo.  4,  c.  126, 
s.  85,  (the  Turnpike  Act),  an  inquisition,  finding  one  gross  sum  only,  is  in- 
valid. {Rex  V.  Tnutees  of  Norwich  and  Watton,  M.  T.  1836,  K.  B.,  1  N.  & 
P.  32). 

^¥'bere  a  local  turnpike  act  described  the  road  as  from  A.  to  B.,  and  authorized 
the  taking  tolls  at  every  toU-gate  on  the  said  road,  and  continued  the  liability  to 
repair  of  the  counties,  persons,  &c.,  before  liable;  there  was  also  an  exemption 
as  to  persons  not  passing  more  than  100  yards  on  the  said  road : — Held,  that 
such  exemption  did  not  extend  to  the  passing  along  a  greater  portion  of  the  road 
than  100  yards  in  all.  Where  part  was  over  the  portion  of  100  yards,  adjoining 
a  connty-bridge,  and  less  than  100  yards  of  the  other  part  of  the  turnpike,  semble, 
the  tmstees  would  be  authorized  in  applying  their  funds  in  the  repair  of  the  part 
adjoining  the  bridge,  on  default  of  the  county.  {Buesey  v.  Storey,  M.  T.  1832, 
K.  B..  4  B.  &  Ad.  98).  A  road  is  to  be  considered  a  turnpike-road  on  which 
toll-^ates  may  be  lawfully  erected,  and  toUs  lawfully  taken.  {Northam  Bridge 
Hoods  Company  v.  London  and  Southampton  Railway  Company,  £.  T.  1840, 
Kx-,  6M.  &W.  428). 
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III.  RELATIVE    TO    THE  TRUSTEES  AND  COMMIS- 
SIONERS. 

Delane  v.  Hillcoat,  H.  T.  1829.  K.  B.     9  B.S^C.  310;  S.C. 

AM.^R.  175. 

It  is  a  question  A  TRUSTEE^  under  a  local  act,  was  appointed  treasurer,  and  con- 
forthejorywhe-  tinned  to  hold  both  offices.  Therp  was  no  salary  attached  to  the 
acoeptinK  the  1*^^®^^*  Th®  trustee  executed  the  office  by  deputy;  the  deputy  being 
office  of  treasa*  ^^  attorney,  who  received  and  paid  all  the  money,  and  who  mixed 
rer  made  a  pro-  the  money  and  used  it  in  common  with  his  own.  He  occasionally 
fit,  within  the  assisted  his  clients  with  loans  of  money.  There  was  always  a  balance 
g  65*^'*  in  the  hands  of  the  deputy  in  favour  of  the  trust;  but  the  trustee 

himself  did  not  derive  any  benefit  from  the  office.  In  an  action 
against  the  trustee,  under  the  above  statute,  Gaselee,  J.,  was  of 
opinion  that,  if  the  office  in  question  were  an  office  of  profit,  it  was 
immaterial  whether  the  trustee  himself  derived  the  profit  or  not; 
and  that  the  question  whether  the  office  was  an  office  of  profit,  was 
a  question  for  the  jury.  The  jury  having  found  that  the  oflicc  was 
an  office  of  profit,  and  that  profit  was  made  of  it — 
The  Court  held,  that  the  defendant  was  liable. 


IV.  RELATIVE  TO  THE  CLERK. 

Rex  v.  Trustees  of  Wrexham,  M. T.  1836.  K.  B.    5  Ad.^E. 

581. 

The  clerk  can-        The  commissioners  of  roads  discharged  the  clerk,  the  notice 
notbedismifised  squired  by  4  Geo.  4,  c.  95,  ss.  39,  43,  not  having  been  given, 

*  Acting  as  trnatee  is  sufficient  evidence  without  prodncing  the  deed  of  appoisC- 
ment.  (Doe  d.  Baggcley  v.  Haretf  H.  T.  1833,  K.  B.,  4  B.  &  Ad.  455;  S.  C. 
1  N.  &  M.  237).  Under  3  Geo.  4.  c.  126,  s.  86,  a  discretionary  power  is  Tested 
in  trustees  as  to  stopping  up  highways.  (De  Beauvoir  t.  Welch,  T.  T.  1827, 
K.  B.,  7  B.  &  C.  266;  S.  C.  1  M.  &  R.  81). 

A  trustee  letting  out  his  horses  and  cart  for  hire  to  a  contractor  on  the  rosd  is 
within  3  Geo.  4,  c.  126,  s.  65.  (Tow^ey  t.  White,  M.  T.  1825,  K.  B.,  5  B.& 
C.  125).  Where  trustees  of  seyeral  gates  have  power  to  advance  or  lower  tolbt 
they  can  only  alter  all  of  them  or  none.  (Rex  ▼.  Bury  and  Sfratton  Road  Tmt- 
teee,  T.  T.  1825,  K.  B.,  4  B.  &  C.  361 ;  S.  C.  6  D.  &  R.  368). 

Money  borrowed  of  the  chairman  of  the  trustees,  not  in  conformity  with  the 
statute,  renders  him  personally  liable.  (Parroit  r.  Eyre,  H.  T.  1834,  C.  F-i 
10  Bing.  283;  S.  C.  3  M.  &  Scott,  857).  Where,  upon  the  diTision  of  a  ton- 
pike  road,  after  the  new  road  had  been  completed,  but  before  the  old  road  vts 
stopped  up,  the  trustees,  by  the  permission  of  B.,  broke  down  his  fence  to  make 
a  passage  from  the  new  road  to  the  close  of  A.,  but  did  not  put  up  a  gate  or 
fence  to  protect  the  latter  close: — Held,  that  the  trustees  were  wrong-doers,  and 
that  B.  was  responsible  for  their  acts.  (Winter  v.  Charter,  T.  T.  1829,  Ex.,  3 Y. 
&  J.  308).  Where  an  act  directs  that  actions  shall  be  brought  by  and  against  tbe 
derk,  and  provides  for  his  reimbursement  of  costs  and  charges,  it  cannot  be  in- 
tended  that  he  should  be  personally  liable  for  debt  or  damages.  (WarwuetUf. 
HaiUtone,  T.  T.  1830,  C.  P.,  6  Bing.  666). 

Under  the  Southampton  Paving  Acts  the  jurisdiction  of  the  commisnonen:' 
Held,  not  to  extend  to  footways  on  the  side  of  the  turnpike  road,  made  sod  re- 
paired  by  the  trustees  of  the  turnpike,  the  authorities  given  to  the  oommissioneis 
being  confined  to  streets  and  places  then  or  thereafter  to  be  paved.  (Loten^p^' 
Hodsoll,  T.  T.  1831,  K.  B.,  2  B.  &  Ad.  602). 
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Although  ordered  at  a  meeting;  the  omission  having  heen  through  without  the  no- 
the  misconduct  of  the  clerk  himself.  *j«  required  by 

The  Court  held  the  dismissal  irregular;  and  a  mandamus  was  ^95 
granted  to  restore  him,  those  sections  heing  to  be  taken  in  con- 
junction. 


V.    RELATIVE   TO   THE    SUBSCRIPTION   TO,   AND   OF 

LEASES  AND  MORTGAGES. 

Meigh  v.  Clinton,  H.  T.  1840.  Q.  B.     3  P.  ^  D.  211. 

A  PROJECT  having  been  formed  for  making  a  new  line  of  road,  and  Under  9  Geo.  4 , 
also  a  diversion  of  another  road,  in  certain  parts  of  Sta£fordshire,  pre-  ^*  ^^*  ^^  P^- 
▼ious  to  an  application  for  an  act  of  Parliament,  the  following  document  ^l^be  to  be 
was  drawn  up: — "At  a  meeting  of  the  trustees  of  the  Ureat  Chell  binding,  mast 
and  Shelton  road,  holden  this  day,  it  appearing  from  the  estimates  be  in  writing  in 
laid  before  it,  that,  to  effect  the  object  which  the  trustees  have  in  view,  JJ*«  J>™i  given 
viz.  the  new  line  from  the  Albion  Inn,  in  Shelton,  to  Lane  End,  and  ^       ^^' 
the  diversion  from  Mr.  Ratchffe's  manufactory  to  Sneyd  Green,  an 
ex|)ense  of  4600/.  will  be  involved,  including  the  land  which  will  be 
required ;  it  was  proposed  that  the  necessary  application  be  made 
without  delay,  in  order  to  raise  funds  to  meet  the  expenses  referred 
to;  and  the  gentlemen  undernamed  have  proposed  to  subscribe  such 
sums  for  the  purposes  as  are  set  opposite  to  their  respective  names, 
and  by  which  it  is  proposed  to  secure  the  repayment  of,  with  interest, 
by  way  of  mortgage  on  the  tolls."     To  this  document  the  defendant's 
name  was  added  as  a  subscriber  for  50/.     An  act  of  Parliament  was 
afterwards  obtained,  under  which  part  of  the  work  was  completed. 
Three  calls  of  10/.  each  were  made  upon  the  subscribers,  and  a  demand 
was  proved  upon  the  defendant  for  each  call,  when  he  promised 
payment.     By  3  Greo.  4,  c.  1 26,  s.  82,  an  agreement  in  writing  is 
necessary  to  make  a  party  liable  for  any  sum  he  may  have  sub- 
scribed towards  making  or  repairing  any  turnpike  road  or  highway; 
and  in  the  schedule  to  the  act  a  form  of  such  agreement  is  given. 
By  the  9  Geo.  4,  c.  77,  ss.  6,  7,  part  of  sect.  82  of  the  former 
act  is  repealed.     In  an  action  of  debt  against  the  defendant  for  the 
amount  of  the  three  calls — 

The  Court  held,  first,  that  that  part  of  sect.  82  which  required 
an  agreement  in  writing  was  not  repealed  by  the  subsequent  statute, 
but  that  such  agreement  was  still  necessary;  secondly,  that  the  do- 
cument above  set  out  was  not  an  agreement,  but  only  a  proposal, 
upon  which  the  defendant  was  not  liable  for  calls;  and,  thirdly,  that, 
as  this  was  not  an  agreement,  no  promise  by  the  defendant  to  pay 
the  calls  could  have  any  operation  upon  it. 


Pbarse  r.  MoRRiCE,  M.  T.  1834.  K.  B.    4  N.  ^  M.  48;   S.  C. 

2  Ad.  ^  E.  84. 

J3y  a  local  act  trustees  had  power  to  make  leases,  provided  the  The  lease  mast 
lease  was  duly  executed  by  the  trustees,  &c.,  and  the  rent  reserved,  ^  «  conformi- 
payable  to  the  treasurer  of  the  trustees  &c.,  or  in  default  the  lease  ^^^^^  ****  *^' 
to  be  null  and  void. 

The  Court  held,  that  a  reservation  of  rent  "  to  the  trustees  or 
tbeir  treasurer"  was  not  in  accordance  with  the  provisions  of  the 
act,  and  that  the  lease  was  void. 


n 
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Doe  d.  Thompson  v.  Lxdiard,  H.  T.  1833.  EL  B.    4  £.  ^ 

Ad.  137. 

Mortgagees  The  trostees  under  two  seTeral  turnpike  acts,  relating  to  tke 

^tSft  fa  ^m     **"*^  roads,  after  the  passing  of  the  last  act,  demised  to  one  of 

several  mortgagees  sach  proportion  of  the  tolls  arising  from  the 
road,  and  the  toll-honses  and  toll-gates  erected  for  coUecdng  the 
same,  as  the  snm  advanced  bj  him  bore  to  the  whole  sum  raised 
on  the  credit  of  the  tolls.  By  the  last  of  these  acts,  the  mort- 
gagees under  the  first  are  entitled  to  priority  of  chai^  and  payment 
before  those  who  advanced  sums  for  the  purpose  of  completing  a 
new  branch  of  road  under  the  new  act. 

The  Court  held,  that  such  mortgagee  under  the  second  act  migfat 
maintain  ejectment  for  the  tollhouses  and  toll-gates,  notwithstand&g 
that  clause  {Park^  J.,  dubitante);  and  that  he  would  be  a  trustee 
in  possession  for  the  benefit  of  the  prior  mortgagees,  until  they  were 
paid  off. 


VI.  RELATIVE  TO  THE  REPAIRS*. 
VII.  RELATIVE  TO  APPEALSf. 


^nfbmitst 


^nlaiDfuI  ^S(seiiiiil9§. 


VSL%t\l 


*  Under  2  &  3  Vict.  e.  81,  s.  1,  a  special  searions  have  jurisdiction  to  nake 
an  order  on  the  pariah  siinre3ror8  of  the  highway  to  pay  a  certain  sum  to  the 
trustees  of  a  turnpike  road,  although  all  the  funds  of  the  turnpike  trostees  are 
not  exhausted.  {Reg.  t.  Justices  of  Berks,  T.  T.  1840,  B.  C,  8  D.  P.  C.  72;). 

t  Under  the  4  Geo.  4,  c.  95,  ss.  80,  87,  the  notice  of  appeal  against  an  order 
of  justices,  requiring  the  surveyor  of  the  highways  to  perform  statute- work  and 
pay  over  composition-money,  served  within  six  days  after  the  order  in  writing 
served,  is  sufficient,  and  not  after  the  making  of  such  order.  (Rejr  ▼.  Justices  ^ 
Lancashire,  M.  T.  1828,  K.  B.,  8  B.  &  C.  593).  Under  the  General  Turnpike 
Act,  which  takes  away  a  certiorari,  no  mandamus  lies  to  rehear  an  appeal.  {Rex 
V.  Justices  of  West  Riding  of  Yorkshire,  H.  T.  1834,  K.  B.,  3  N.  &  M.  86). 

t  Where  the  franchise  of  granting  alehouse  licenses  had  heen  always  ezercijied. 
without  opposition,  by  the  Vice-chancellor  of  the  University,  and  being  reoog- 
nised  in  ancient  statutes,  the  Court  refused  a  quo  warranto  to  try  ita  validity ; 
and  qusre,  if  such  was  the  subject  of  quo  warranto  }  {Reg-  ▼•  Arckdall,  M.  T. 
1839,  Q.  B.,  K.  B.,  3  N.  &  P.  696). 

§  If  parties  assemble  together  for  a  purpose  which,  if  executed,  vronld  nake 
them  rioters,  but  having  aasembled,  they  do  nothing,  and  separate  withoat 
carrying  their  purpose  into  effect,  this  is  an  unlawful  aaaembly.  {Rese  t.  AW, 
1831,  N.  P.,  5  C.  &  P.  154). 

II  Where  a  use  is  executed  by  the  common  law  in  the  same  person  to  vrbom 
the  seisin  is  conveyed,  a  further  use  to  another  person  cannot  be  cxecntcd  by 
the  Statute  of  Uses  :  for  the  statute  appliea  only  to  cases  wfaeie  the  use  is  noc 
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I.  RELATIVE  TO  WHEN    AN  ACTION  FOR  USE  AND 
OCCUPATION  CAN  OR  CANNOT  BE  MAINTAINED. 

How  V,  Kennett,  T.  T.  1835.  K.  B.     5  N.  ^  M.  1,  questioning 
Carter  v.  Warne,  H.  T.  1830.  N.  P.     I  M.  ^  M.  479. 

Tritsteeb  of  an  insolveiit,  to  whom  he  had  assigned  all  his  lliere  must  be 
effects,  put  in  a  person  to  carry  on  the  trade  and  dispose  of  the  ■»  actual  occu- 
stock;  but  it  was  never  intended  by  them,  nor  was  any  act  done,  P***®"» 
to  induce  the  landlord  to  believe  they  took  possession  as  tenants, 
and  the  jury  found  that  there  was  no  occupation. 

The  Court  held,  that  they  were  not  liable  in  an  action  for  use  and 
occupation.  

Edwards  v.  Hetherington,  M.  T.  1825.  K.  B.   7  D.^  By.  117; 

S.  C.  1  By.  ^  M.  268. 

The  plaintiff,  who  had  underlet  to  defendant  from  year  to  year,  ^^  ^^^  occupa. 
with  his  consent  put  workmen  in  to  repair  a  party-wall  a  short  time  ^"  ?  vf*** 
before  quarter-day;   but  the  danger  and  inconvenience  therefrom 

executed  by  the  oommon  lav,  and  cannot  be  called  into  action  wbere  a  use  has 

once  been  so  executed.   Accordingly,  a  grant  to  A.,  to  the  use  of  A.  in  fee,  upon 

trast, — that  is  to  say,  to  the  use  of  B.,  with  certain  trusts  and  limitations, — and 

the  Qltimate  use  to  B.  in  fee  : — Held,  that,  although  the  first  use  might  be  well  % 

executed  by  the  common  law,  yet  the  Statute  of  Uses  could  not  be  called  in  aid 

to  execute  the  second  use  to  B. ;  and  therefore,  that  B.  had  not  the  legal,  but 

only  the  equitable,  estate,  under  the  ultimate  use.    The  Court  cannot  presume  a 

reconveyance  in  order  to  get  rid  of  an  outstanding  legal  estate ;  the  presumption 

is  omt  of  fact  alone,  and  must  be  left  to  the  jury.  {Doe  d.  Lloyd  v.  Pasting  ham, 

H.  T.  1827,  K.  B.,  6  B.  &  C.  305). 

*   Saying,  ' '  Prove  your  title  and  I  will  pay  you, ' '  is  no  recognition  of  plaintiiTa 
title.    {Cnppt  V.  Black,  T.  T.  1827,  K.  B.,  9  D.  &  R.  480). 
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became  so  great,  that  the  defendanty  with  his  family  and  lodgers, 
were  obliged  to  leave  the  premises  before  the  quarter-day,  and  take 
lodgings  elsewhere.  The  defendant,  however,  after  paying  his  rent 
up  to  Midsummer,  occupied  the  shop  imtil  the  5th  July,  when  he 
quitted,  without  any  notice  to  plaintiff.  The  Judge  having  left  it 
to  the  jury  to  say  if  the  defendant  had  had  any  beneficial  occupa- 
tion of  the  premises,  who  found  for  the  defendant — 

The  Court  refused  a  new  trial  on  the  ground  of  misdirection. 


IzoN  ».  Gorton,  E.  T.  1839.  C.  P.  5  Binff,  N.  S.  501. 
Bat  the  actioii  The  defendants  were  tenants,  from  year  to  year,  of  the  upper 
"fyj«  ""**'  ^^'  ®^  *  warehouse,  paying  rent  by  the  quarter;  and  a  fire  occurred 
wUhBtan^nr  accidentally,  in  the  middle  of  a  quarter,  which  rendered  the  apart- 
thepramuesire  ments  uninhabitable,  in  conseauence  of  which  the  defendants  ceased 
destroyed  bj  to  occupy,  and  paid  no  rent,  though  the  apartments  were  repaired, 
fir^-  and  the  defeudants  were  apprised  of  the  fact  some  months  afterwards. 

The  Court  held,  first,  that  the  defendants  were  liable  to  rent  until 
the  tenancy  was  terminated  by  their  consent;  and,  secondly,  that 
use  and  occupation  was  the  proper  remedy,  though  the  defendants 
never  occupied,  as  the  power  to  occupy  or  enjuy  was  given  by  the 
landlord,  so  far  as  depended  on  him. 


Davis  v.  Morgan,  E.  T.  1825.  K.  B.    4  JB.  ^  C.  8. 

A  party  who  In  an  action  for  use  and  occupation,  it  appeared  that  A.,  beii^ 

has  the  use  of  seised  of  an  ancient  mill,  together  with  a  stream  of  water  diverted 

permisrion  of*  ^^^  ®^  ^  river,  and  flowing  from  thence  unto  her  mill;  and  B.  being 

the  owner,  is  11-  possessed  of  other  mills,  togetlier  with  a  stream  of  water  diverted 

able  to  anac-  out  of  the  same  river,  above  the  stream  of  A.,  by  means  of  a  head 

tion  for  use  and  ^ear,  and  flowing  from  thence  through  the  lands  of  A.  down  to  B.'s 


occopation. 


*  And  a  party  receiving  the  rents  under  an  agreement  for  a  leaae  is  chaigcaUe 
as  occnpier.  {Neai  v.  Swind^  £.  T.  1832,  Ex.,  2  C.  &  J.  377 ;  S.  C.  2  T^rw. 
464).  But  a  tenant  who  agrees  to  take  fVunished  lodgings,  but  does  not  enter,  is 
not  liable  in  an  action  for  uae  and  occupation.  {Edye  ▼.  Strqffbrd,  £.  T.  1831, 
Ex.,  1  C.  &  J.  391 ;  S.  C.  1  Tyrw.  293).  And,  in  an  action  on  an  agreemnt 
for  not  accepting  a  lease,  if  it  appear  that  there  was  a  person  who  had  an  interest 
in  the  premises,  and  it  be  not  proved  at  the  trial  that  such  a  person  was  a  party 
to  the  lease  tendered,  the  plaintiff  cannot  recover ;  neither  under  audi  dreum- 
stances  is  he  entitled  to  recover  for  use  and  occupation,  though  the  defendant  may 
have  received  rent  from  the  under-tenants.  {Bumbail  y.  Wright^  M.  T.  1824. 
N.  P.,  1  C.  &  P.  589).  So,  a  party  who  actually  occupied  premises  whkh  had 
been  let  to  him  under  a  written  agreement ;  in  the  course  of  his  tenancy  a  nuisance 
occurred,  which  put  an  end  to  the  comfortable  occupation  of  the  premises,  lliis 
nuisance  was  not  remedied  by  the  landlord,  and  the  tenant  quitted  as  soon  as  be 
could  obtain  other  premises : — Held,  that  he  was  not  liable  to  rent  for  tlie  period 
between  the  time  of  the  occurrence  of  the  nuisance,  and  that  at  which  he  quitted 
the  premises.  {Cowie  v.  Goodwin,  H.  T.  1840,  N.  P.,  9  C.  &  P.  378).  And  if 
rent  be  payable  half-yearlr,  and  the  tenant  quits,  and  the  landlord  re-lets  before 
the  next  half-year,  use  and  occupation  does  not  lie.  (Hall  y.  Bmryen,  £.  T.  1826, 
K.  B.,  5  B.  &  C.  332 ;  S.  C.  8  D.  &  R.  67).  So,  in  an  action  for  use  and  oc- 
cupation  of  a  lodging,  under  a  weekly  tenancy,  where  it  did  not  appear  that  the 
lodging  was  originaUy  let  for  the  purposes  of  prostitution :— Held,  that  the  plain- 
tiff  could  not  recover  the  weekly  rent,  which  accrued  after  he  was  fuUy  informed 
that  the  defendant  occupied  the  lodgings  for  the  purposes  of  prostitution.  (Jen- 
ninsft  V.  Throgmorton,  E.  T.  1825,  N.  P.,  1  Ry.  &  M.  251). 

In  the  absence  of  any  privity  of  contract,  the  legal  owners  of  the  estate 
should  sue  for  rent  for  use  and  occupation.  {Morgtll  v.  Paul,  E.  T.  1828,  K.R, 
2  M.  &  R.  303). 
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mills  as  appurtenant  to  the  same;  B.  erected  upon  lands  below  the 
lands  of  A.,  and  near  the  said  watercourse,  two  other  mills,  whereby, 
it  becoming  necessary  for  him  (B.)  to  have  a  larger  supply  of  water, 
be  widened  and  deepened  his  watercourse  in  the  soil  of  A.,  raised 
and  heightened  the  head  wear,  and  thereby  diverted  the  greatest 
part  of  the  water  into  the  watercourse  for  the  use  of  his  wills,  so 
that  the  water  was  prevented  from  flowing  down  to  the  mfll  of  A. 
so  copiously  as  it  had  formerly  done,  and  thereby  A/s  mill  became 
of  no  use.    A.  having  recovered  damages  in  one  action  against  B. 
on  this  account,  and  having  afterwards  brought  a  second  action  for 
snbsequent  damages,  in  order  to  prevent  all  further  disputes,  B. 
agreed  to  take  a  grant  from  A.  of  the  use  and  benefit  of  the  water- 
course so  widened  and  deepened,  and  of  the  liberty  of  diverting  the 
water  out  of  the  river.     By  lease  reciting  these  facts.  A.,  in  consi- 
deration of  1500/.,  paid  by  B.,  demised  to  B.  the  use  of  the  water- 
course 80  widened  and  deepened  as  aforesaid,  and  the  free  liberty  of 
diverting  qo  much  of  the  water  of  the  river  into  and  along  the  water* 
coarse  as  should  be  necessary  for  the  use  of  B.'s  mills,  habendum 
for  the  use  of  ninety-nine  years,  if  three  persons  therein  named 
should  so  long  live,  at  an  annual  rent.     Soon  afler  the  execution  of 
this  deed,  A.'s  mill  was  destroyed.     B.,  or  those  claiming  under 
him,  continued  to  enjoy  the  watercourse,  and  the  use  of  the  water- 
course, and  the  use  of  the  water  during  the  term,  and  paid  the  rent. 
The  lease  having  determined  by  the  death  of  the  last  surviving  cestui 
que  vie,  the  person  claimed  under  the  grantee  to  enjoy  the  water- 
course in  the  manner  described  in  the  grant,  and  paid  rent  for  it. 
The  reversion  in  the  lands  upon  which  A.'s  mill  formerly  stood, 
having  vested  in  C. — 

The  Court  held,  that  the  latter  might  maintain  indebitatus  as* 
sompsit  for  the  use  and  occupation  of  the  watercourse,  and  the 
water  running  therein,  against  the  persons  who  claimed  under  B. 


II.  RELATIVE  TO  BY  AND  AGAINST  WHOM  AN  ACTION 
FOR  USE  AND  OCCUPATION  CAN  OR  CANNOT  BE 
MAINTAINED. 

Evans  v.  Evans,  E.  T.  1834.  K.  B.    d  Ad.  ^  E.  132. 

Upon  a  letting  by  auction,  although  there  was  nothing  to  shew  Mere  agents  as 

that  the  defendant,  the  lessee,  was  to  hold  of  the  plaintiff,  the  «<ich  arc  not 

owner,  and  an  express  condition  that  the  rent  was  to  be  paid  to  the  JjJJ^o/cupa-* 

auctioneers,  or  their  order,  but  the  owner  signed  the  conditions,  as  tion*. 
approving  of  them. 

*  Sot  a  landlord  demised  certain  premises  by  indentare  at  a  speciAe  rent,  and 
■fterwarda  the  lessee  agreed  that  if  the  lessor  would  enlarge  the  buildings  on  the 
premises  demised ,  he  would  pay  a  sum  of  10/.  per  cent,  additional  on  the  outlay. 
The  additional  erections  were  made,  and  the  lessee  subsequently  became  bank- 
rupt : — Held,  that  this  agreement  was  a  collateral  contract  made  by  the  bankrupt, 
from  which  he  was  discharged  by  the  certificatCi  and  not  one  running  with  the 
land  for  which  the  assignees,  who  retained  the  use  of  the  premises,  were  liable. 
{Lambert  ▼.  Norriif  H.  T.  1837,  Ex.,  2  M.  &  W.  333).  A  tenant  having 
become  iDaolvent,  his  assignees  paid  one  quarter's  rent,  on  being  allowed  to 
remore  certain  fixtures.    It  was  not  proved  that  they  had  occupied  the  premises 
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The  Court  held,  that  the  anctioneers  were  to  be  considered  only 
as  agents^  and  that  an  action  of  debt  for  the  use  and  occupadon 
could  not  be  maintained  against  them. 


III.  RELATIVE  TO  THE  FORM  OF  ACTION. 

Mortimer  v.  Preedy,  £.  T.  1838.  Ex.     3  Jf .  f  W.  602. 

Debt  will  not  Debt  for  rent  for  use  and  occupation,  on  a  parol  demise  by  the 

lie  by  the  assig-  assignee  of  the  reversion — 

Son  for  ^r  '^^^  ^^^  ^^^^  *^®  ^^^'^^  ^^^  maintainable,  as  to  the  rent 
due  before  the  accruing  for  the  occupation  before  the  assignment.  The  proper 
assignment.        remedy  would  have  been  for  debt  for  rent  on  a  parol  demise. 


The  declaration 
must  state  ac- 
tual occupa- 
tion. 


IV.  RELATIVE  TO  THE  DECLARATION. 

Bird  v.  Higginson,  H.  t.  1^35.  K.  B.    A  N.  ^  M.  505. 

Declaration  for  use  and  occupation  stated  a  special  agreement 
to  take  a  certain  messuage  &c.,  with  the  right  of  exclusive  shooting 
over  a  manor,  to  hold  for  a  certain  time;  it  then  alleged,  that  the 
defendant  entered  and  became  ''  possessed"  of  the  premises  for  the 
term  granted. 

The  Court  held,  that  the  plaintiff  could  not  recover  as  for  use 
and  occupation  under  this  count.  It  should  have  averred  an  actual 
occupation. 


If  the  defend- 
ant proves  hia 
plea  of  pay- 
ment, which 
only  goes  to 
part,  the  plain- 
tiff it  entitled 
to  a  verdict  for 
nominal  da- 
mages.* 


V.  RELATIVE  TO  THE  PLEAS. 

NiCHOLL  V,  Williams,  T.  T.  1837.  Ex.     2  M.  ^  W.  758. 

In  an  action  for  use  and  occupation,  the  declaration  stated  that 
the  defendant  was  indebted  in  105/.  for  use  and  occupation.  Tbe 
particulars  were  for  52/.  10«.,  being  the  balance  of  one  year's  rent, 
at  105/.  (the  admitted  rent)  per  annum.  The  defendant  pkaded, 
to  all  but  52/.  10«.,  non  assumpsit,  and  as  to  52/.  10«.,  the  residue, 
payment.  The  pUdntiff  joined  issue  on  the  plea  of  non  assumpsit, 
and  entered  a  nolle  prosequi  as  to  the  plea  of  payment.  At  the 
trial,  the  defendant  did  not  use  the  particulars  to  restrain  the 
plaintiff's  proof. 

The  Court  held,  that,  taking  this  circumstance,  together  with  the 

—Held,  that  the  landlord  could  not  recover  the  gum  ao  agreed  to  be  paid  ia 
assampsit  on  an  account  atated.  {Clarke  v.  Webb,  T.  T.  lSd4,  Ex.,  4  T>rw.  673; 
S.  C.  1  C,  M.  &  R.  29). 

*  In  an  action  for  use  and  occupation,  payment  of  money  into  Court  by  the 
defendant  admits  the  contract ;  and,  therefore,  it  ia  not  open  to  him  to  coDtead 
that  the  plaintiff  is  without  title,  or  that  another,  as  plaintiff,  should  haTejoiiMd 
in  the  action,  although  these  facts  may  appear  doubtful  on  the  plaintiff's  ova 
evidence.  {Dolb^f  v.  Ile$,  H.  T.  1840,  Q.  B.,  3  P.  &  D.  287). 

Nil  habuit  in  tenement  is  is  not  a  good  plea  to  a  declaration  in  debt  for  use  and 
occupation.   {Curtis  v.  S^Uy,  T.  T.  1834,  C.  ?.,  4  M.  &  Scott,  554;  S.  C. 
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particniars  and  pleadings,  the  plea  of  payment  referred  to  the  sum 
admitted  in  the  particulars,  and  not  to  the  halance  claimed,  and 
that  the  plaintiff  was  entitled  to  nominal  damages. 


VI.  RELATIVE  TO  THE  EVIDENCE*. 
Vn.  RELATIVE  TO  THE  WITNESSESf. 


I  Biog.  N.  S.  15).  So,  in  an  action  for  use  and  occupationi  a  plea,  stating  a 
demise  of  certain  premises  at  a  fixed  rent,  payable  quarterly,  and  ailing,  as  to 
one  quarter's  rent,  an  eriction  from  the  premises  during  the  quarter,  and  before 
the  rent  became  due,  is  bad,  as  amounting  to  the  general  issue.  {Prentice  v. 
Elliott,  M.  T.  1839,  Ex.,  7  D.  P.  C.  819 ;  S.  C.  5  M.  &  W.  606). 

*  In  an  action  for  use  and  occupation,  it  is  not  a  ground  for  nonsuit  that  the 
plaintiff  does  not  produce 'a  written  agreement,  under  which  the  premises  are 
held,  if  the  evidence  given  by  the  plaintiff  in  support  of  his  case  does  not  disclose 
the  existence  of  such  an  agreement.  {Fry  t.  Chapman^  M.  T.  1836,  B.  C, 
5  D.  P.  C.  265).  Where  a  tenant,  by  a  written  agreement,  has  agreed  to  take 
premises  from  a  future  day,  it  is  not  enough,  in  an  action  for  use  and  occupa- 
tion, to  put  in  the  agreement ;  but  evidence  must  be  also  given  of  some  occupa- 
tion under  it.  {WooUey  v.  Watlmg,  H.  T.  1837,  N.  P.,  7  C.  &  P.  610). 

Under  the  plea  of  non  assumpsit,  in  an  action  for  use  and  occupation,  the 
defendant  may  give  in  evidence  a  notice  from  a  mortgagee  to  pay  the  rent  to 
him,  and  thereby  discharge  himself  from  rent  which  b^mes  due  subsequent  to 
such  notice ;  but  payment  to  the  mortgagee  of  rent  due  before  the  notice  must 
be  specially  pleaded.  {WaddihpeY.  Bamett,  M.  T.  1835,  C.  P.,  4  D.  P.  C.  347 1 
S.  C.  2  Bing.  N.  S.  538 ;  S.  C.  1  Scott,  763). 

The  putting  up  a  board  for  the  purpose  of  letting  houses,  by  a  person  who 
built  them,  and  agreed  to  become  tenant  of  them  from  a  certain  time,  is  sufficient 
to  enable  the  persons  for  whom  they  were  erected  to  recover  rent  on  a  count  for 
use  and  occupation.  {Sullivan  v.  Jonei,  H.  T.  1829,  N.  P.,  3  C.  &  P.  579).  If, 
in  an  action  for  use  and  occupation,  the  defendant  cannot  shew,  by  the  cross- 
examination  of  the  plaintiff's  witnesses,  that  the  premises  are  held  under  a  written 
agreement,  but  it  afterwards  appeared,  by  the  evidence  of  the  defendant's  wit- 
nesses, that  the  premises  are  so  held,  the  plaintiff  is  not  bound  to  put  in  the 
written  agreement.  {Marston  v.  Dean^  T.  T.  1835,  N.  P.,  7  C.  &  P.  13). 

In  an  action  for  use  and  occupation,  the  only  evidence  that  the  plaintiff  was 
landlord  of  the  premises  was,  that  he  went  to  the  defendant,  who  was  the  tenant, 
and  said  that  he  had  bought  the  premises,  whereupon  the  tenant  wished  him 
joy  of  the  purchase,  and  that  on  the  plaintiff  sending  to  demand  rent,  the 
tenant  refused  to  pay  because  he  had  had  notice  to  quit  and  an  action  had  been 
brought  against  him,  but  said  he  would  give  up  the  premises  to  the  plaintiff  at 
the  expiration  of  the  notice : — Held,  that  this  was  evidence  to  go  to  the  jury ; 
but  the  Judge  intimated  that  it  would  be  dangerous  to  act  on  such  slight  evidence, 
and  that,  if  the  plaintiff  had  the  legal  title  to  the  property,  he  ought  to  shew  that. 
{Stephent  v.  Lynn,  £.  T.  1838,  N.  P.,  8  C.  &  P.  389).  In  an  action  foruseand 
occopation,  since  the  new  Rules,  it  cannot  be  left  to  the  jury  to  say  whether  the 
evidence  produced  by  the  defendant  does  not  amount  to  an  admission  by  the 
plaintiff  that  he  has  been  paid,  and  that  nothing  is  due,  without  a  plea  of  pay- 
ment or  settlement ;  and  such  evidence  is  inadmissible  under  a  plea  of  set-off  for 
money  due  on  an  account  stated  between  the  parties.  {UmUy  v.  Polden^  £.  T. 
1835,  Ex.,  3  D.  P.  C.  780). 

f  In  an  action  by  A.  sgainst  B.  for  use  and  occupation,  C;,  who  was  called 
as  a  witness  for  the  plaintiff,  stated  that  A.  had  let  the  premises  to  him,  and  that 
his  (C.'s)  tenancy  was  still  undetermined.  It  was  proposed,  on  the  part  of  the 
plaintilT,  to  suk  C.  whether  he  had  not  let  the  defendant  into  possession : — 
Held,  that  this  could  not  be  asked  unless  he  was  released  by  A.,  and  that  the 
Stat.  3  &  4  "Will.  4,  c.  42,  as.  26,  27,  did  not  apply  in  this  case.  {Hodwn  r. 
Mixrthail,  T.  T.  1835,  N.  P.,  7  C.  &  P.  16). 
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sasttrs*. 


I.  RELATIVE  TO  WHAT  AMOUNTS  TO. 

(a)  Before  the  3  &  4  Will.  4,  c.  98;  I  Vict.  c.  80; 

2  &  3  Vict.  c.  37;  and  4  Vict.  c.  54,  p.  553. 

(b)  Since  the  3  &  4  Will.  4,  c.  98;   1  Vict.  c.  80; 

2  &  3  Vict.  c.  37;   and  4  Vict.  c.  54,  p.  553. 

II.  RELATIVE  TO  A  LIEN  IN  CASE  OP,  p.  553. 

III.  RELATIVE  TO  SUBSTITUTED  SECURITIES,  p.  553. 

IV.  RELATIVE  TO  THE  DECLARATION  FOR  PENALTIES, 

p.  554. 

V.  RELATIVE  TO  THE  PLEA,  p.  554. 

*  By  3  Ac  4  Will.  4,  c.  98,  bills  or  notes  not  haying  more  than  three  nontiis 
to  ran  were  not  subject  to  the  asury  laws ;  and  the  1  Vict.  c.  80,  extends  that 
period  to  twelve  months.  And  the  2  &  3  Vict.  c.  37,  after  reciting  thst,  bj 
1  Vict.  c.  80,  it  was  enacted,  '  that  bills  of  exchange  payable  at  or  wit^  twelve 
months  should  not  be  liable,  for  a  limited  time,  to  the  laws  for  the  preTention  of 
usury;  and  that  the  duration  of  the  said  act  was  limited  to  the  1st  of  Janoarj, 
1840;  and  it  is  expedient  that  the  provisions  of  the  said  act  should  be  ex- 
tended.'    It  is  enacted — 

1 .  "  That  from  and  after  the  passing  of  this  act  no  bill  of  exchange  or  promis- 
sory note  made  payable  at  or  within*  twelve  months  after  the  date  thereof,  or  not 
having  more  than  twelve  months  to  ran,  nor  any  contract  for  the  loan  or  forbear- 
ance of  money,  above  the  sum  of  10/.  sterling,  shall,  by  reason  of  any  interest 
taken  thereon  or  secured  thereby,  or  any  agreement  to  pay  or  receive  or  allov 
interest  in  discounting,  negotiating,  or  transferring  any  such  bill  of  exchange  or 
promissory  note,  nor  the  liability  of  any  party  to  any  such  bill  of  exdiange  or 
promissory  note,  nor  the  liability  of  any  person  borrowing  any  sum  of  money  as 
aforesaid  be  affected,  by  reason  of  any  statute  or  law  in  force  for  the  preveotioa 
of  usury;  nor  shall  any  person  or  persons,  or  body  corporate  drawing,  accepting* 
indorsing,  or  signing  any  such  bill  or  note,  or  tendering  or  advancing,  or  forbear- 
ing any  money  as  aforesaid,  or  taking  more  than  the  present  rate  of  l^sal  interest, 
in  Great  Britain  and  Ireland  respectively,  for  the  loan  or  forbearance  of  money 
as  aforesaid,  be  subject  to  any  penalties  under  any  statute  or  law  relating  to 
usury,  or  any  other  penalty  or  forfeiture,  anything  in  any  law  or  statute  relatiog 
to  usury,  or  any  other  law  whatsoever  in  force  in  any  part  of  the  United  Kingdov. 
to  the  contrary  notwithstanding :  Provided  always,  that  nothing  herein  contaiaed 
shall  extend  to  the  loan  or  forbearance  of  any  money  upon  security  of  any  lands, 
tenements,  or  hereditaments,  or  any  estate  or  interest  therein." 

2.  "  Provided,  that  nothing  in  this  act  contained  shall  be  oonstmed  to  ensbk 
any  person  or  persons  to  daim,  in  any  court  of  law  or  equity,  more  than  5  per 
cent,  interest  on  any  account,  or  on  any  contract  or  engagement,  notwith- 
standing they  may  be  relieved  from  the  penalties  against  usury,  unless  it  dall 
appear  to  the  Court  that  any  different  rate  of  interest  was  agreed  to  between  the 
parties." 

3.  **  Provided,  that  nothing  herein  contained  shall  extend,  or  be  construed  to 
extend,  to  repeal  or  affect  any  statute  relating  to  pawnbrokers,  but  that  all  bws 
touching  and  conceraing  pawnbrokers  shall  remain  in  full  force  and  effect  to  aU 
intents  and  purposes  whatsoever,  as  if  this  act  had  not  been  passed. '' 

4.  **  That  this  act  shall  continue  in  force  until  the  1st  of  January,  1 842 ; "  cob- 
tinned  by  4  Vict.  c.  54,  and  6  &  7  Vict.  c.  45. 
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I.  RELATIVE  TO  WHAT  AMOUNTS  TO. 

(a)  Before  3  &  4  Will.  4,  c.  98,  7  Will.  4  &  1  Vict.  c.  80,  2  & 

3  Vict.  c.  37,  and  4  Vict.  c.  54. 

Stoteld  p.  Eade,  H.  T.  1827.  C.  P.     4  Bins^.  81. 

A  PERSON  requested  bankers  in  the  country  to  give  him  a  bill  ^*  "^"^  ^' 

drawn  by  them  on  their  London  bankers,  in  exchange  for  another  ceiitSn<xM  iwi 

bill  of  the  same  date  and  value,  which  they  did,  deducting  4  per  not  a  loan*, 
cent,  for  interest  and  commission. 

The  Court  held  this  not  to  be  usurious,  not  being  a  loan. 


(6)  Since  3  &  4  Will.  4,  c.  98,  7  Will.  4  &  1  Vict.  c.  80,  2  & 

3  Vict.  c.  37,  and  4  Vict.  c.  54f. 


n.  RELATIVE  TO  A  LIEN  IN  CASE  OF. 

Hargreaves  v.  Hutchinson,  M.  T.  1834.  K. B.    4N.^MAl; 

8.  C.  2Jd.^K]2. 

The  plaintiff  obtained  money  from  the  defendant  upon  a  contem-  Under  tn  van- 
plated  sale  of  malt,  and  immediately  resold  to  him  at  an  advanced  price,  rious  oontntct 
payable  in  bills,  the  defendant  retaining  the  malt  as  a  security.  The  fP"*^  ^ 
jury  having  found  the  transaction  merely  colourable  and  usurious^ 

The  Court  held,  that  the  plaintiff  was  entitled  to  recover  in  trover, 
although  the  bills  remained  unpaid,  as  no  hen  could  exist. 


in.  RELATIVE  TO  SUBSTITUTED  SECUEITIESJ. 

*  So,  a  mere  arrangement  for  payment,  and  not  a  loan,  is  not  runry.  (Harvey 
▼.  Arekbold,  H.  T.  1825,  K.  B.,  3  B.  &  C.  626 ;  S.  C.  5  D.  &  R.  500 ;  S.  C. 
1  Rj.  &  M.  184).  An  annuity  of  120/.  was  granted  for  four  lives  in  considera- 
tion of  1000/.,  the  grantor  covenanting  to  insure  that  sum  within  thirty  days  after 
the  MUng  in  of  the  third  life :— Held,  not  usurious.  (In  re  Naieh,  M.  T.  1830, 
C.  P.,  7  Bing.  150). 

Where,  upon  a  transfer  of  12,000/.  Three  per  Cents,  as  a  loan,  (being  at  63^), 
it  was  agreed  that  the  borrower  should  secure  the  payment  of  10,000/.  sterling 
whenever  they  reached  834»  with  liberty  to  retain  the  amount  for  two  years  and 
a  half  after  such  event,  and  that  five  per  cent,  as  on  a  loan  of  10,000/.,  should 
be  paid: — Held,  that,  as  there  was  a  chance  of  benefit  in  the  stock  advancing 
beyond  83^  daring  the  two  years  and  a  half,  it  was  to  be  taken  as  an  equivalent 
for  the  excess  of  the  interest,  and  the  transaction  not  usurious.  {Farquharaon  v. 
Bttrtiow,  4  Bligh,  560). 

Upon  payment  the  usury  is  complete.  {Wood  ▼.  Grimttoodf  E.  T.  1830, 
K.  B.,  10  B.  &  C.  689). 

t  The  stats.  3  &  4  Will.  4,  e.  98,  s.  7,  and  7  Will.  4  &  1  Vict.  c.  80,  contem- 
plate only  the  case  of  interest  taken  upon  or  secured  by  a  bill  of  exchange  or  pro- 
missory note  as  the  real  bon&  fide  ground  of  the  debt,  and  do  not  extend  to  the  case 
of  a  bill  of  exchange  or  promissory  note,  given  in  addition  to  a  security  of  another 
nature,  not  protected  by  the  statute.  (Berrington  v.  Collie,  H.  T.  1839,  C.  P., 
5  Bing.  N.  S.  332).  Under  3  &  4  Will.  4,  c.  98,  a  warrant  of  attorney  may  be 
given  to  secure  the  bill.  (Connop  v.  Yeaiee,  M.  T.  1834,  K.  B.,  4  N.  &  M.  302 ; 
S.  C.  2  Ad.  &  £.  326). 

t  Where  a  second  bill  was  given  to  raise  money  to  pay  a  former  bill,  which  wis 
yoi«.  V.  o  o 
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IV.  RELATIVE  TO  THE  DECLARATION  FOR  PENALTIES. 

Pearson  v.  M'Gowran,  H.  T.  1825.  K.  B.    SB.^  C.  700;  8.C. 

5D.9'R.  616. 

The  action  molt       DECLARATION  in  debt  for  penalties  under  the  statute  of  Queen 

be  brought  in  Anne,  for  usury;  venue  in  Middlesex. 

^^^^^f^  The  Court  held: --The  venue  in  an  action  on  12  Ann.  c.  16,  for 

fence  wm  com-  ^^^7>  niust  be  laid  in  the  county  in  which  the  money  is  paid,  and 

pleted*.  not  in  the  county  in  which  the  contract  is  made. 


V.  RELATIVE  TO  THE  PLEAf. 


ITarfance.  See  tits.  Amendment — Arrest — Bail — Declaratum, 
and  particular  heads  according  to  the  subject-matter. 


Ttxdtov  anlr  ^wctf^aatt. 


I.  RELATIVE  TO  THE  VENDOR,  AND  OF  HIS  TITLE; 
p.  555. 

II.  RELATIVE  TO  THE  VENDEE. 

(a)  Who  may  be,  p.  555. 

(b)  Rights  of. 

1.  In  general,  p.  556. 

2.  To  rescind  the  Contract,  p.  556. 

III.  RELATIVE  TO  THE  SALE,  WHEN  COMPLETE,  AND 

CONSTRUCTION  OF  CONTRACT,  p.  558. 

IV.  RELATIVE  TO  AGENTS  CONNECTED  WITH,  p.  559. 

V.  RELATIVE  TO  THE  DEPOSIT,  p.  559. 

tainted  with  usury,  bat  not  in  substitution  of  it : — ^Held,  that  its  validity  was  af- 
fected thereby.  (Marehant  ▼.  Dodgin,  M.  T.  1832,  C.  P.,  2  M.  &  Scott,  637). 

*  In  debt  for  penalties  the  exact  day  must  be  stated.  {Fi>x  v.  Keelm§,  fi.  T. 
1835,  K.  B.,  4  N.  &  M.  523).  If  no  day  is  stated,  it  wiU  be  bad.  If  a  wnm 
day  b  Uid,  it  will  be  a  fatal  variance.  {Partridge  v.  Cbates,  M.  T.  1824,  N.  Pr 
1  Ry.  &  M.  153 ;  S.  C,  1  C.  &  P.  534). 

t  Where  an  action  of  debt  was  brought  for  arrears  of  an  annuity  of  20L  per 
annum,  granted  to  the  plaintiff  for  the  term  of  sixty  yean,  in  ocmaidenition  of 
200/.:  upon  demurrer  to  the  declaration,  it  was  held,  that  the  Court  wtmU  not 
of  themselves  pronounce  that  contract  usurious,  but  that  the  defendant  ought  to 
have  pleaded  that  it  was  a  usurious  contract.  {Fergu9<m  v.  Sprmmg,  T.  T.  l9Mi 
K.  B.,  3  N.  &  M.  665). 

In  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  ezdumge,  pejabfe 
three  months  after  date,  given  for  a  debt  due  on  an  acQpunt  stated^  usury  cbumI 
be  pleaded  since  the  stats.  3  &  4  WiU.  4,  c.  98.  and  7  WOL  4  &  1  Yict.  c.  80. 
{King  v.  Braddim,  T.  T.  1839,  Q.  B.,  2  P.  &  D.  546). 
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VI.  RELATIVE  TO  THE  RIGHTS  OF  ASSIGNEES  OP 
BANKRUPT,  p.  560. 

VII.  RELATIVE  TO  RE-SALES,  p.  561. 

VIII.  RELATIVE  TO  ACTIONS  CONNECTED  WITH. 
(a)  Parties  to,  p.  561. 
(5)  Declaration,  p.  562. 
(e)   Pleas,  p.  564. 

(d)  Evidence,  p.  564. 

(e)  Question  for  the  jury,  p.  566, 
(/)  Damages,  p.  566. 

Qji)  Execution,  p.  567. 


L  RELATIVE  TO  THE  VENDOR,  AND  OF  HIS  TITLE. 

Curtis  v.  Blow,  £.  T.  1831.  K.  B.    2  B.  ^  Ad.  426. 

A  TESTATOR  gRTC  a  Certain  sum  in  long  annuities,  after  payment  It  ifl  the  duty 
of  his  debts  and  certain  other  expenses  which  he  charged  upon  the  ®^  ^'^L^^'lw**^ 
fund.     After  his  death,  an  amicable  suit  in  Chancery  was  instituted  ||^prior  charn 
by  the  legatee  against  the  executor,  who  admitted  assets;  and  there-  exbts*. 
upon  a  decree  was  made,  directing  the  transfer  of  the  fimd  into  the 
name  of  the  accountant-general,  in  trust  in  the  cause,  subject  to  the 
further  order  of  the  Court;  but  no  reference  had  been  made  to  the 
Master  to  take  an  account  of  the  debts. 

Held,  ]  st,  that  the  legatee  could  not  make  out  a  good  title  to  the 
fund  until  it  reasonably  appeared  that  there  was  no  outstanding 
claim  for  debts;  and,  2ndly,  that  it  was  the  duty  of  the  vendor  on 
making  a  sale  to  ascertain  that  no  prior  charge  exists. 


II.  RELATIVE  TO  THE  VENDEE. 
(a)  Who  may  BEf- 

*  A  vendee  who  aelli  prematarely  cannot  recoYer  damages  on  such  sale  for 
defect  of  title.  (Walkir  ▼.  Moore,  M.  T.  1829,  K.  B.,  10  B.  &  C.  416). 

In  the  absence  of  a  stipalation  as  to  producing  lessor's  title  on  the  sale  of  a 
lease,  the  vendee  is  entitled  to  hare  it  established.  {Souier  v.  Drake ,  H.  T.  1834, 
K.  B.,  3  N.  &  M.  40).  A  condition  that  Tender  shall  not  be  obliged  to  produce 
lessor's  title,  does  not  preclude  vendee  from  raising  objections  afterwards  from 
other  sources.  {Shepherd  y.  Keatley,  T.  T.  1834,  Ex.,  1  C,  M.  &  R.  117; 
S.  C.  4  Tyrw.  571). 

"Wliere  A.,  having  a  life  interest  in  the  dividends  of  innded  property,  and  also 
in  certain  leaseholds,  joined  with  her  children,  entitled  in  reversion  to  the  princi- 
psly  in  assigning  the  property  to  the  defendant,  to  hold,  receive,  and  convert  the 
same  into  money,  and  for  that  purpose  to  sell  the  leasehold  and  reversionary  in- 
terest in  the  funds,  with  a  proviso  that  it  should  not  affect  the  life  interest  of 
A.  in  the  funds  during  the  period  of  five  years : — Held,  that  the  defendant  at  the 
expiration  of  that  period  was  entitled  to  sell  absolutely.  (Boyman  v.  Outehi 
U.  T.  1831,  C.  P.,  7  Bing.  379;  S.  C.  5  M.  &  P.  222). 

-f-  In  an  action  against  the  purchaser  for  not  paying  the  remainder  of  the  pur- 
daafle-money,  pursuant  to  an  agreement,  on  the  vendor  executing  a  bond  for 

O  o2 
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WHere  it  if  a 
matter  of  doubt 
whether  a  pur- 
chase may  not 
become  matter 
of  inTestigation 
the  Tendee  ia 
not  bound  to 
complete*. 


(h)  Rights  of. 
1 .  In  general. 

Curling  r.  Shuttleworth,  H.  T.  1830.  C.  P.     6  Bing,  121; 

S.  C.  3  M.  ^  P.  368. 

By  a  deed,  dated  in  1812,  the  mortgagor  assigned  to  the  mortgagee 
his  interest  in  a  policy  of  insurance.  In  the  year  1813  the  mort- 
gagee, having  advanced  a  further  sum  of  money,  the  mortgagor 
executed  a  deed,  reserving  a  power  of  sale  in  case  the  mortgage 
money  remained  unpaid  on  a  certain  day.  In  1822  a  further  sum 
was  advanced,  and  a  new  deed  entered  into,  converting  the  arrears 
of  interest  into  principal.  This  latter  deed  omitted  the  power  con- 
tained in  the  second  deed.  The  mortgagee  advertised  the  policy  for 
sale,  "  under  a  power."  It  was  purchased  by  the  plaintiff;  but  the 
mortgagor  having  refused  to  concur  in  the  conveyance — 

The  Court  held^  that  the  plaintiff  was  entitled  to  recover  back  bis 
deposit,  as  he  was  not  bound  to  complete  a  purchase  which  might 
involve  him  in  litigation.  ^__^ 

Smith  v.  Ferrand,  T.  T.  1827.  K.  B.     7  B.  ^  C.  19. 

Electing  to  take       The  vendor  of  goods  received  from  the  vendee  an  order  from  his 
abUlmsteadof    banker  for   the  price  of  the  goods,  and   the  latter,  vnth  whom 

money  had  been  deposited  to  meet  that  and  other  demands,  offered 
to  pay  in  cash,  deducting  the  discount  for  the  period  of  credit,  or 
by  bill  upon  a  third  party,  which  the  seller  elected  to  take. 

The  Court  held,  that,  although  the  bill  was  afterwards  disho- 
noured he  could  not  sue  the  purchaser  for  the  price  of  the  goods. 


cash  is  a  pay 
ment  by  the 
vendee. 


The  purchaser 
may  annul  the 


2.  To  Rescind  the  Contract. 

Dykes  v.  Blake,  E.  T.  1838.  C.  P.     4  Bing.  N.  S.  463. 

The  particulars  of  a  sale  by  auction  described  lot  13  as  firsts 
rate  building  ground,  subject  to  the  same  rights  of  way  and  passage, 

completion  of  a  good  title : — Held,  that  it  was  no  answer  at  law  that  the  plaiatiff 
had  purchased  the  estate,  being  the  property  of  a  bankrupt,  whose  assignee  he 
was ;  and  where  the  defendant  knew  from  the  first  the  difficulties  attending  the 
completion  of  the  title : — Held,  that  time  was  not  of  the  essence  of  the  oontnci. 
IWillett  v.  Clarke,  M.  T.  1821,  Ex.,  10  Price,  207). 

*  A  horse  being  for  sale,  A.  asked  the  agent  of  the  vendor  to  let  him  have  Ibe 
horse  for  the  purpose  of  trying  it,  and  the  agent  did  so : — Held,  that  A.  «i> 
entitled  to  put  a  competent  person  on  the  horse  for  the  purpose  of  trying  it,  and 
was  not  limited  to  merely  trying  it  himself.  {Lord  Camoyt  ▼.  Scmrr,  T.  T.  1840, 
N.  P.,  9  C.  &  P.  383). 

A .  commissioned  her  brother  to  buy  a  cow  for  her,  and  a  fortnight  afieivsids 
he  bought  a  cow ;  but  before  the  cow  had  either  come  to  the  plaintiff's  bands,  or 
she  had  assented  to  the  purchase,  the  cow  was  taken  by  the  defendant : — Hdd, 
that  A.  had  such  property  in  the  cow  as  would  enable  her  to  maintain  tiupisi 
{Thomas  v.  Philips,  1836,  N.  P.,  7  C.  &  P.  573). 

A  purchaser  at  an  auction  cannot  recover  from  the  vendor  the  expeoMS  of  p^ 
paring  the  deeds  of  conveyance  of  the  property,  after  he  has  refused  to  ooaspl^ 
the  purchase  on  account  of  the  non-production  of  certain  title-deeda,  thoi^  kis 
attorney  prepared  the  conveyances  on  the  faith  of  a  note  written  in  the  margin  of 
the  abstract  by  the  vendor's  solicitors,  stating  that  all  the  title-deeds  were  en- 
mined  by  them  on  the  original  purchase,  and  that,  if  it  should  be  required,  tkej 
would  apply  to  the  solicitor  of  the  original  vendor  in  whose  custody  they  wen. 
{Jarmttin  v.  EgeUtone,  M.  T.  1831,  N.  P.,  5  C.  &  P.  172). 
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and  other  rights  and  easements  over  the  same,  as  are  now  enjoyed  entire  contract 

under  the  existing  leases  of  certain  other  houses.   The  description  of  ^^f?  P^^^ff 

lot  12  stated  that  the  purchasers  of  the  lot  would  be  entitled  to  a  n^"*^"?^'^- 

right  of  carriage  and  foot-waj,  thirteen  feet  wide,  over  lot  13,  on 

the  northern  boundary  thereof,  as  shewn  upon  the  plan;  and  it  also 

contained  certain  reservations  similar  to  those  in  lot  7,  which  were 

set  out  in  the  description  of  that  lot,  and  were  said  to  be  shewn  on 

Hnt  plan.     It  was  also  stated  where  the  lease  of  lot  7  was  to  be  found, 

and  it  was  said  that  it  would  be  produced  at  the  sale.     The  par- 

ticolars  of  the  other  lots  stated  the  reservation  as  in  lot  7>  and  as 

shewn  in  the  plan.     The  plaintiff  became  the  purchaser  by  a  single 

contract  of  lots  12  and  13,  and  upon  finding  that  the  inhabitants 

of  the  other  houses  mentioned  had  a  right  of  way  not  delineated 

upon  the  plan,  with  the  privilege,  amongst  others,  of  carrying  dung, 

compost,  &c.  to  their  gardens,  the  vendee  abandoned  the  contract 

altogether,  and  required  the  return  of  his  deposit,  &c. 

The  Court  held,  that  the  misdescription  vitiated  the  sale  of  lot  13, 
and  that  it  had  the  same  effect  as  to  lot  12,  inasmuch  as  the  sale  of 
both  was  treated  as  one  contract,  and  to  be  paid  for  as  such; 
consequently,  that  the  plaintiff  had  a  right  to  rescind  his  contract 
altogether.  ___ 

Early  v.  Garret,  T.  T.  1829.  K.  B.     9  -B.  ^  C.  928. 

Contract  for  the  sale  of  a  piece  of  land.     The  contract  was  that  Whether  oon- 
the  seller  was  not  to  warrant  the  title,  and  the  buyer  was  to  take  cealment  bo 
the  conveyance  with  all  faults  and  defects,  if  any.     Before  the  sale  q^i^tion  for  the 
was  completed  the  buyer  asked  the  seller  if  any  rent  had  ever  been  jury*. 

*  If  the  conditions  of  sale  do  not  agree  with  the  lease  the  contract  may  be 
Rsmded.  {Flight  t.  Booth,  M.  T.  1834,  C.  P.,  1  Bing.  N.  S.  370 ;  S.  C.  1  Scott, 
190).    If  property  be  sold  at  auction  ander  a  description  which  is  nntrue,  and 
calcidated  to  entrap  persons  coming  into  the  auction-room,  the  sale  is  void,  and 
the  purchaser  may  recover  back  his  deposit  in  an  action  for  money  had  and 
Kcei?ed.    {RobinMon  y.  Mtugfrove,  H.  T.  1838,  N.  P.,  8  C.  &  P.  469).     And 
where,  by  the  terms  of  the  contract,  goods  were  to  be  delivered  on  board  ship  by 
a  certain  date,  and  a  bill  of  lading  sent  and  delivered  forthwith,  and  which  the 
plaintiff  delayed,  until  payment  for  the  goods,  which  were  by  the  contract  to  be 
paid  for  by  draft,  and  defendant's  acceptance  guaranteed  by  a  banker,  which 
was  refused,  and  after  the  lapse  of  a  fortnight  from  the  arrival  of  the  ship,  the 
defendant  repudiated  the  contract  altogether: — Held,  that  he  was  entitled  to 
do  so.  (Barber  v.  Taylor,  M.T.  1839,  Ex.,  5  M.  &  W.  527).     On  the  sale  of  a 
reversion,  expectant  on  the  death  of  A.  B.  without  children,  an  error  in  the 
statement  of  A.  B.'s  age  does  not  come  within  the  condition  (as  it  would  if  the 
reversion  were  simply  expectant  on  A.  B.'s  death),  because  it  affects  the  proba- 
bility of  the  other  contingency,  which  is  not  a  subject  of  calculation,  and  the 
purchaser  is  entitled  to  rescind  the  contract.    {Sherwood  v.  Robins ^  T.  T.  1828, 
N.  P.,  1  M.  &  M.  194;  S.  C.  3  C.  &  P.  339).     But  where  a  party  who  has  been 
imposed  upon,  and  induced,  by  false  and  fraudulent  representations,  to  buy  shares 
in  a  supposed  mining  company,  afier  a  knowledge  of  the  fraud  adopts  the  contract 
and  treats  the  shares  as  his  own  valid  shares,  he  is  estopped  from  afterwards 
rescinding  the  contract ;  and  it  is  immaterial  whether  he  knew  the  full  extent  of 
the  fraud  or  not.  {Campbell  v.  Fleming,  E.  T.  1834,  K.  B.,  I  Ad.  &  E.  40). 

Where  any  substantial  part  of  the  property,  purporting  to  be  sold,  turns  out 
to  hav6  no  existence,  or  cannot  anywhere  be  found ;  or  if  the  description  be  so  ex- 
aggerated as  to  be  quite  beyond  the  truth,  and  the  vendor  not  acting  bon&  fide  in 
giving  it : — Held,  that  the  purchaser  has  a  right  to  rescind  the  contract,  notwith- 
standing a  clause  that  any  mistake  in  the  description  shall  not  vitiate  the  contract, 
bnt  be  a  ground  of  compensation.  {Robinson  ▼.  Mtugrove,  1836,  N.  P.,  2  M. 
&  Rob.  11 3).  Where  it  is  provided  by  the  conditions  of  sale  by  auction,  that  **  if 
any  mistake  be  made  in  the  description  of  the  premises,  or  any  other  material  error 
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paid.  The  seller  answered  tbat  no  rent  had  ever  been  paid  hj  tlie 
person  through  whom  he  claimed,  or  b  j  any  one  through  whom  that 
person  claimed.  The  other  believed  this  to  be  the  truth  at  the 
time;  but  the  fact  turned  out  to  be  otherwise,  and  the  purchaser 
was  afterwards  evicted  by  title  paramount.  In  an  action  by  Tendee 
against  vendor — 

The  Court  were  of  opinion  that  the  question  whether  the  conceal- 
ment was  fraudulent  or  not  was  properly  left  to  the  jury. 


III.  RELATIVE  TO  THE  SALE*,  WHEN  COMPLETE,  AND 
CONSTRUCTION  OF  THE  CONTRACT. 

Head  v.  Digoon,  M.T.  1828.  K.  B.     3  If .  f  Ry,  97. 

An  undertak-         An  offer  made  by  one  party  to  an  intended  contract,  allowing  m 
ing,  that  the      given  time  to  the  other  to  accept  or  refuse — 

hw  "  tii^  to        "^^^  ^^^  ^^^^'  ^^  ^^^  °°*  ^"^^  ^^®  person  who  made  the  offer 
consider, "  is      ^xsXW.  it  had  been  accepted,  and  he  might,  therefore,  vrithdraw  his  o/E^ 

not  •  binding     within  the  limited  time. 

contract  f. 

Howes  r.  Ball,  M.  T.  1827.  K.  B.     7  -B.f  C.  481;  S.C.  1  Jf. 

f  Ry.  288. 

A  contract  to         By  an  agreement  for  the  purchase  by  A.  of  a  stage-coach  of 
reanme  poaies.  g^^  ^  |,g  ^^^  fo,  |,y  y;^]^,  it  was  stipulated,  that,  if  the  same 


ehall  appear  in  the  particulars  of  sale,  snch  mistake  or  error  shall  not  uuml  the 
■ale,  but  a  compensation  shall  be  made;"  the  Tendee  is  not  released  from  his  con- 
tract by'reason  of  a  misdescription  in  the  particulars  of  sale,  obyious  on  in^iee- 
tion  of  the  premises,  unless  such  misdescription  was  wilful  and  designed.  (  Wri§ki 
T.  Wiktm,  1832,  N.  P.,  1  M.  &  Rob.  207). 

Where,  on  the  sale  of  fixtures  and  fittings-up  of  a  public-hoose,  a  misrefit^. 
lentation  as  to  the  business  was  made: — Held,  to  avoid  the  sale,  although  hj  titt 
agreement  the  good- will  was  expressly  excluded.  {Hutekmnn  VmMorley,  H.  T. 
1839,  C.  P.,  7  Scott,  341). 

*  A  sale  in  the  city  of  London,  in  a  building  publicly  used  as  a  shop,  hsTing 
windows  in  which  the  articles  commonly  sold  there  are  exhibited,  is  a  sale  m  a 
market  oyert  by  the  custom  of  London,  although  the  shop  be  not  literally  open 
to  the  street.  (Lyons  t.  De  Paa»,  H.  T.  1840,  Q.  B.,  3  P.  &  O.  177;  S.  C 
9  C.  &  P.  68). 

t  A.,  on  the  4th  of  January,  agreed  to  sell  to  B.  a  stack  of  hay  for  the  snm  of 
145/.,  to  be  paid  on  the  4th  of  February,  the  same  to  be  allowed  to  stand  on  A.'s 
premises  until  the  1st  of  May.  B.  stipulated  that  the  hay  should  not  be  est 
until  it  was  paid  for: — Held,  that  this  was  a  contract  for  an  immediate  and  not 
a  future  sale,  aod  that  the  property  in  the  hay  passed  by  it  immediately  to  Ae 
▼endee,  and  that  the  same  having  been  subsequently  destroyed  by  fire,  the  loai 
fell  upon  him.  (Farley  ▼.  Easier,  H.  T.  1827,  K.  B.,  6  B.  &  C.  360).  B«k 
where,  after  a  previous  negotiation  and  trial,  the  defendant  wrote  to  the  plaintiir 

to  say  he  would  purchase  his  mare  at guineas,  "  of  course  warranted,'* 

which  not  being  attended  to,  he,  by  a  second  letter,  desired  the  mare  to  be  sent, 
with  a  receipt,  including  ''sound  and  quiet  in  harness,"  on  which  the  plaintiff 
wrote  to  say  that  he  would  send  her,  that  she  was  warranted  sound  and  qokC  in 
double  harness,  never  having  been  tried  in  single ;  he  accordingly  sent  it  to  the 
place  appointed,  and  left  it  with  injunctions  not  to  be  parted  with  unless  the 
price  was  paid ;  but  the  defendant's  son  afterwards  came,  and  took  her  away 
without  payment,  and,  in  the  course  of  two  days,  she  was  sent  back  as  nnsonnd : — 
Held,  that  there  was  no  evidence  of  a  final  contract,  nor  of  a  delivery  aoconfing 
thereto,  so  as  to  entitle  the  plaintiff  to  recover.  (Jordan  v.  Norton,  T.  T.  1838. 
Ex.,  4  M.  &  W.  155). 

/rPfl^^^"^  part,  and  packing  up  the  residue,  with  notice,  is  a  «ielivcfy. 
(Rohde  V.  Thwaiief,  H.  T.  1827,  K.  B.,  6  B.  &  C.  388). 
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not  paid,  B.  ''should  hare  and  bold  a  claim  upon  the  coach  until  uon  in  ease  of 
the  debt  be  duly  paid."     The  bills  were  given  at  diflferent  dates,  but  non-payment 
the  first  was  dishonoured,  after  which  A.  died;  and  the  plaintiff,  J^J^^J^death  of 
having  taken  out  administration,  continued  to  cany  on  the  business  vendee  does  not 
of  stage-coach  keeper,  and  sent  it  for  repairs  to  defendant,  who  there*  apply  to  his 
upon  detained  it,  on  the  ground  of  the  bills  never  having  been  paid,  administrator. 
In  trover — 

The  Court  held,  that  the  original  transaction  amounted  to  a  sale 
and  transfer  of  property  in  the  coach,  and  that  the  utmost  effect  of 
the  agreement  was  to  construe  it  a  license  to  resume  possession  of  and 
retain  the  coach  in  case  the  bills  were  not  paid  bj  A.;  but  that 
such  license  being  merely  personal,  and  not  transferable,  it  could 
not  be  available  against  his  administrator,  to  whom  the  property 
came  by  operation  of  law,  and  that  the  defendant  was  not  therefore 
justified  in  detaining  it. 


IV.  RELATIVE  TO  AGENTS  CONNECTED  WITH*. 


V.  RELATIVE  TO  THE  DEPOSIT. 

Spratt  v.  Jeffery,  M.  T.  1829.  K.  B.  10  J?.  ^  C.  249. 

The  owner  of  leasehold  property  contracted  to  sell  it  "  as  he  If  no  tide  is  to 
then  held  the  same,"  and  the  purchaser  engaged  to  buy  it  *'  with-  ^  ^rnished, 
out  requiring  the  lessor's  title."     He  subsequently,  at  his  own  ex-  Recover  his  de« 
pense,  examined  the  lessor's  title,  and  found  it  to  be  defective.  posit  on  defect 

The  Court  held,  that,  nevertheless,  he  was  not  entitled  to  rescind  of  title  f. 
(he  contract,  and  recover  back  his  deposit  money. 

*  An  agent  cannot  delegate  bis  authority  so  as  to  bind  the  vendor  or  vendee. 
(Haufertofi  v.  Bamewell,  E.  T.  1827,  Ex.,  1  Y.  &  J.  387). 

t  If  a  vendor  cannot  seek  to  enforce  his  contract,  thelvendee  cannot  sue  for  his 
deposit.  {Clark  v.  Upton,  M.  T.  1828,  K.  B.,  3  M.  &  Ry.  89).     In  an  action 
by  the  vendee  on  an  agreement  for  the  purchase  of  a  public-house,  with  mutual 
stipulations,  and  liquidated  damages  for  non  performance : — Held,  both  parties 
having  made  default  under  the  agreement,  that  the  plaintiff  was  entitled  to  recO' 
▼er  his  deposit.  {Clarke  ▼.  King,  £.  T.  1826,  N.  P.,  1  Ry.  &  M.  394).     By  an 
agreement  of  reference  pursuant  to  a  Judge's  order  between  6.  and  H.,  professing 
to  be  an  administrator  cum  testamento  annexe  of  A.,  all  matters  were  referred  to 
an  arbitrator,  who  directed  certain  premises  to  be  sold  by  an  auctioneer,  (assented 
to  by  both  parties),  and  the  purchase-money  to  be  applied  in  a  particular  man- 
ner.   G.'s  attorney,  who  knew  that  administration  had  not  been  taken  out  by 
H.,  became  the  purchaser  at  the  sale,  and  paid  a  deposit  to  the  auctioneer,  it 
being  understood,  at  the  time  of  the  sale,  that  H.  would  take  out  such  letters  of 
administration.    This  he  refused  to  do : — Held,  that  the  purchaser  could  recover 
his  deposit  from  the  auctioneer  without  notice  of  his  resdnding  the  contract. 
(Duncan  v.  Cape,  H.  T.  1831,  Ex.,  2  M.  &  W.  244).    And  where  A.,  by  agree- 
ment made  on  the  31st  of  March,  agreed  to  grant  to  B.  a  lease  of  certain  pre- 
mises, habendum  from  the  29th  of  September  then  next  for  twenty-one  years,  in 
consideration  of  1000/.,  of  which  10/.  was  paid  at  the  time  of  the  agreement; 
90/.  was  to  be  paid  on  the  13th  of  April,  and  the  residue  on  having  possession  of 
the  prenaiaes ;  and  B.,  being  called  upon  to  pay  the  90/.,  demanded  an  abstract 
of  A.'s  title,  which  was  refused,  whereupon  he  gave  notice  that  he  would  rescind 
the  contract,  and  commenced  an  action  to  recover  the  10/.  which  he  had  paid : — 
Held,  that  he  was  entitled  to  recover,  it  being  proved  at  the  trial,  that,  at  the 
time  when  the  action  was  commenced,  A.  had  no  power  to  grant  the  lease  con- 
tracted for.  CSoper  v.  Coombet,  E.  T.  1827,  K.  B.,  6  B.  &  C.  534).    So,  where 
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VI.  RELATIVE   TO   THE    RIGHTS    OF   ASSIGNEES  0? 

BANKRUPT. 

Milks  v.  Goeton,  H.  T.   1834.   Ex.     2  C.  f  M.  504;  S.C. 

4  Tyrw,  295. 

Upon  the  The  defendants  sold  twenty  pockets  of  hops,  which  were  in  tbeir 

bankruptcy  of    warehoose,  and  sent  an  invoice  containing  the  words  "  at  rent*'  to 

certain  premises  were  sold  nnder  a  contract,  hj  which,  in  consideration  of  200/., 
paid  by  way  of  deposit,  and  in  part  of  the  consideration  of  5500/.  agreed  upon  for 
the  price  at  which  they  were  to  be  sold,  and  possession  was  to  be  giTen  on  a  ocrtaia 
day.     It  was  stipulated  that  1000/.  should  be  paid  as  liquidated  damages  in  cue 
of  the  non-performance  of  the  contract.     On  the  appointed  day,  possession  not 
being  given  up,  the  purchaser  refused  to  complete  his  contract,  and  brooght  in 
action  for  money  had  and  received,  to  recoTcr  his  deposit,  but  failed,  ai  the 
vendor  was  not  shewn  to  have  refused  to  complete  the  sale.     The  vendor,  after 
the  commencement  of  that  action,  sold  the  premises  to  another : — Held,  that  the 
purchaser  was  then  entitled  to  maintain  an  action  for  money  had  and  received  to 
recover  his  deposit,  and  that  a  plea  of  judgment  recovered  for  the  defendant  vai 
not  sustainable,  as,  though  the  deposit  was  the  subject  of  each  action,  the  caoae 
of  action  was  different.  {Palmer  v.  Temple,  H.  T.  1839,  K.  B.,  1  P.  &  D.379). 
And  where,  in  the  particulars  of  sale  of  certain  premises  by  auction,  they  were 
described  as  comprising  a  **  yard,"  and  to  be  held  for  a  term  of  which  twenty-three 
years  were  unexpired,  at  55/.  per  annum.     It  turned  out,  that  the  yard  was  hdd 
under  a  lease  from  year  to  year,  at  an  additional  rent  of  8/.     One  of  the  eondi. 
tions  of  sale  was,  that  if  there  was  any  error  or  mistake  in  the  description  of  the 
property  each  party  should  appoint  an  arbitrator,  and  that  the  au-bitrators  should 
fix  on  the  sum  to  be  abated  from  the  purchase- money.    The  jury  found  that  the 
yard  was  essential  to  the  occupation  of  the  premises: — Held,  that  this  was  not  a 
matter  for  compensation,  but  that  it  was  such  a  defect  in  title  as  to  entitle  the 
vendee  to  vacate  the  contract.  (Dobell  v.  Huiehiruon,  T.  T.  1835,  K.  B.,  5  N. 
&  M.  251 ;  S.  C.  3  Ad.  &  £.  355).     But,  in  assumpsit  to  recover  back  the  de- 
posit paid  by  the  plaintiff  upon  a  contract  for  the  purchase  of  an  estate  firom  the 
defendant,  on  the  ground  of  his  not  being  able  to  make  a  good  title,  it  appeared 
that  he  was  devisee  in  remainder  after  his  mother's  death,  and  subject  to  a  smafl 
annuity  to  his  sister,  in  the  conditions  of  sale  it  was  stated  that  the  sister  dainied 
under  a  deed  of  assignment  of  the  premises  to  her  in  trust,  but  which  deed  wai 
alleged  to  be  a  forgery ;  and  it  was  stipulated  that  the  purchaser  should  not  nuke 
any  objection  on  account  of  the  alleged  indenture,  and  that  part  of  the  pnrdisse- 
money  might  remain  on  mortgage  as  an  indemnity : — Held,  that  the  plaintiff 
having  purchased  with  notice  of  the  defect,  and  having  precluded  himself  frosi 
objecting  at  all  to  the  supposed  deed,  he  could  not  insist  upon  it  as  a  ddcd  in 
the  title,  which  he  had  agreed  to  take,  and  was,  therefore,  not  entitled  to  reoovff 
back  the  deposit  on  that  ground.  (Corrall  v.  Caiiell,  H.  T.  1839,  Ex.,  4  M.ft 
W.  734). 

In  an  action  to  recover  the  deposit  on  the  purchase  of  an  estate,  on  the  gnwad 
of  a  defect  in  the  vendor's  title  specified  on  rescinding  the  contract,  no  objertioa 
can  be  insisted  on  at  the  trial  which  was  not  stated  as  a  reason  for  Ttlusiiig  ts 
complete  the  contract,  if  it  be  of  such  a  nature  that  it  might,  if  then  stated,  hare 
been  removed.  (Tadd  v.  Hoggart,  M.  T.  1827,  N.  P.,  1  M.  &  M.  128). 

In  assumpsit  by  vendee  against  vendor,  to  recover  back  a  deposit  paid  on  the 
purchase  of  real  property,  the  defendant,  at  the  trial,  produced  (under  a  aoCiee 
to  produce)  the  agreement,  which  had  been  signed  at  the  foot  of  the  coaditiwa 
of  sale : — Held,  that  it  was  necessary  to  call  the  subscribing  witness  to  pnrrc  the 
execution  of  this  agreement.  Where,  in  the  particulars  of  sale,  property  «•§ 
stated  to  be  held  under  the  C.  estate  upon  three  lives,  and  it  appeared,  in  an  ac- 
tion to  recover  back  the  deposit,  that  one  of  the  lives  had  dropped  beCoR  the 
sale,  and  that  the  property  was  not  held  directly  under  the  C.  estate : —  Held, 
that  the  defendant  could  not  call  the  auctioneer  to  prove  that  he  stated  befcnths 
sale  that  the  life  had  dropped ;  but  that  the  defendant  might  give  ctkfaace  ts 
shew  that,  before  the  sale,  the  plaintiff  had  read  the  original  lease  under  which 
the  property  was  held.  {Bradehaw  v.  Bennett,  M.  T.  1831,  N.  P.,  2  M.  &  M- 
143 ;  S.  C.  5  C.  &  P.  48). 

In  an  action  to  recover  back  the  deposit  paid  on  a  purchase  at  aa  mattkm  (^ 
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the  purchaser,  from  whom  they  received  a  hill  of  exchange,  w1\ich  Tendee,  his  aa- 
they  negotiated.     During  the  currency  of  the  hill,  hy  order  of  the  "K"j«^  arc  in 
vendee,  they  delivered  ten  pockets  to  a  suh-vendee,  who  paid  the  Son^han  himV 
amoant  charged  for  warehouse-rent,  hut,  before  the  hill  was  due,  self, 
the  vendee  hecame  bankrupt,  and,  at  maturity,  the  hill  was  dis- 
honoured. 

The  Court  held,  that  the  assignee  of  the  bankrupt  vendee  could 
not  maintain  trover  for  the  residue  of  the  hops  remaining  in  the  de- 
fendants' warehouse,  without  a  tender  or  payment  of  the  price  agreed 
on,  and  of  the  warehouse  rent,  being  in  no  better  situation  than  the 
bankrupt  himself. 


VII.  RELATIVE  TO  RE-SALES*. 


VIII.  RELATIVE  TO  ACTIONS  CONNECTED  WITH.    See, 
also,  Div.  V.     Relative  to  the  Deposit,  ante,  p.  559. 

(a)  Parties  to. 

Skaman  ».  Price,  H.  T.  1825.  C.  P.     2  Bing.  437;  S.  C,  1  R. 

^M.  195;  S.  C.  1  C.  ^P.  586. 

In  assumpsit,  the  plaintiff  declared  that  he  had  bargained  with  A  party,  who 

J.  S.  for  the  purchase  of  three  houses  for  a  certain  sum,  and  that  the  **"  agreed  to 

defendant  agreed  to  give  him  40/.  for  his  bargain,  if  he  would  per-  ^°i  huTntCTcIt 

mit  him  to  be  the  purchaser  instead  of  the  plaintiff,  and  averred  to  another  pur- 

that  he  did  become  such  purchaser.  chaaer,  and 

The  Court  held,  that  the  action  might  be  supported,  although  maintain  an 

there  was  no  written  contract  for  the  purchase  of  the  houses  be-  the  Utte?***'* 
tween  the  plaintiff  and  J.  S.,  as  the  latter  allowed  the  defendant  to 
become  the  purchaser,  and  he  was,  in  fact,  let  into  possession  of  the 
premises.                                  ^ 

Orme  v.  Broughton,  E.  T.  1834.   C.  P.    4  If .  ^  Scott,  417; 

S.  C.  10  Binff,  353. 

Defendant  agreed  with  plaintiff's  intestate  to  sell  him  a  free-  The  adminn- 

hold  estate  for  a  certain  sum,  part  to  be  paid  immediatelv,  and  the  trator  of  the 

residue  upon  a  certain  day,  when  the  sale  was  to  be  completed,  and  ^"fe'*"f*|"^^ 

a  good  abstract  of  title  to  be  delivered.    The  purchaser  was  also  to  „Qg(  g^^  for   ' 

he  entitled  to  the  rents  and  profits,  upon  certain  conditions,  from  the  non-per* 

the  ensuing  Christmas  to  the  day  fixed  on  for  the  completion  of  the  formance  uf  a 

defectire  title),  the  question  for  a  court  of  common  law  is,  not  whether  the  Ten- 
dor's  title  be  such  as  a  court  of  equity  would  dteline  to  compel  an  unwilling 
purchaser  to  take,  but  whether  it  be  a  legal  title.  {Boyman  ▼.  Outeh,  U.  T. 
1831,  C.  P.,  7  Bing.  379 ;  S.  C.  5  M.  &  P.  222). 

The  purchaser  cannot  recover  interest  on  his  deposit,  unless  there  be  a  valid 
contract.  {Goibell  y.  Jrcher,  H.  T.  1835,  K.  B.,  4  N.  &  M.  485). 

*  The  vendor  of  goods  may  re-sell  them  if  the  purchaser  refuse  to  accept  them, 
and  if  any  loss  accrue  to  him  on  such  re-sale  he  may  recover  the  amount  in  an 
action  for  the  breach  of  contract.  {Maclean  v<  Dunn,  E.  T.  1828,  C.  P.,  4  Bing. 
722). 
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contnct  on  the  contract.  The  defendant  did  not  fulfil  his  agreement,  and  the 
sale  of  an  es-  plaintiff  having  sued  as  administratrix  of  the  purchaser,  upon  d^ 
^***  murrer — 

The  Court  held,  that  the  non-performance  of  the  contract  by  tlie 
defendant,  and  its  consequences,  the  loss  upon  the  deposit,  the  ex- 
penses of  investigating  the  title,  the  non-enjoyment  of  the  rents  for 
the  interval  agreed  upon,  amounted  to  such  an  injury  to  the  per- 
sonal estate  of  the  intestate  as  vested  a  right  of  action  in  the  per« 
sonal  representative,  not  in  the  heir-at-law;  consequently,  that  the 
action  was  well  brought. 

(b)  Declaration. 

WiLMOT  V.  Wilkinson,  E.T.  1827.  K.  B.     6  B.  ^  C.  506. 

On  a  reftual  to  By  an  instrument  in  writing  (not  under  seal).  A.,  in  considers- 
complete,  no  tiou  of  7000/.,  agreed  to  present  to  a  rectory,  on  the  next  SToid- 
need^beten-  *°*^'  ^^^^  person  as  B.  should  nominate,  and  to  furnish  an  abstrsct, 
dered.        ~       ^^^  execute  a  conveyance  of  the  next  presentation  to  B.    A.  sfter- 

wardsy  with  the  assent  of  B.,  agreed  to  sell  the  next  presentation  to 
C,  and  to  convey  such  title  as  he  (A.)  had  received  in  consideration 
of  7»500/.,  of  which  the  500/.  was  to  he  paid  to  B.  on  a  certain  dsj. 

A.  furnished  an  ahstract  of  such  title  as  he  had,  but  C.  refused  to 
take  it,  and  no  conveyance  was  tendered  to  him.     In  an  action  by 

B.  against  C.  for  the  500/. — 

The  Court  held,  that  there  was  a  sufficient  consideration  for  C.*s 
promise  to  pay  it,  and  that  A.  was  not  bound  to  make  a  marketable 
title,  but  only  to  make  such  as  he  had  received,  and  that,  as  C.  r^ 
fused  to  accept  that  title,  it  was  not  necessary  to  tender  a  conver- 
ance.  

Poole  v.  Hill,  T.  T.  1840.  Ex.      6  M.   f    JF.  835;  S.  C. 

9  D.  P.  C.  300. 

That  the  plain-       On  a  declaration  in  covenant  by  the  vendor  of  lands  against  tbe 
tiff  was  ready     intended  purchaser  for  non-payment  of  the  purchase-money — 

▼ejance  ifl  suf-   conveyance  to  the  defendant:  but  it  is  sufficient  to  allege  that  the 
ficient.  plaintiff  was  ready  and  willing  to  execute  a  conveyance. 


Ballard  v.  Way,   E.T.  1836.    Ex.     1  M.  f  JF.  520;  S.  C. 

IT.^G.  851. 

If  the  contract      LEASEHOLD  premises  were  sold  by  auction,  described  as  an  elig^le 

be  conditional,   investment,  well  secured,  and  with  a  reversionary  interest.    By  the 

rt^T-  ^  ^      provisions  of  a  public  and  local  act  for  the  building  of  a  market,  the 

'  premises  were  liable  to  be  taken  for  the  market  at  any  time.    No 

notice  was  given  of  this  liability  in  the  particulars  of  sale,  and  there 

was  no  express  warranty  of  title.     The  jury  found,  that,  in  point  of 

fact,  the  vendee  had  no  notice  of  this  liabilitv. 

Held,  first,  that  the  plaintiff  was  not  justified  in  describing  this 
contract  as  a  warranty  of  a  clear  title,  free  from  all  chaises,  incum- 
brances, and  liabilities;  it  should  have  stated  the  condition:  bnt, 
secondly,  that  the  purchaser  was  entitled  to  rescind  the  contract, 
when  he  discovered  that  the  premises  were  subject  to  be  taken  under 
the  Market  Act. 
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Sansom  v.  Rhodes,  H.  T.  1840.   C.  P.     6  Bing.  N.  S.  261. 

The  defendant  was  the  vendor  of  certain  lots  of  ground,  which  ^^^  that  a 
were  put  up  to  sale  by  auction  on  the  18th  of  September,  1838,  ^^Jor  jg- 
under  the  following,    amongst  other,   conditions:    that  the   pur-  ducing  the  title 
chaser  should  pay  down  a  deposit   of  10/.  per  cent,  in  part  of  had  elapsed, 
the  purchase-money,  and  sign  an  agreement  for  payment  of  the 
remainder  on  or  before  the  28th  of  November,  1838;  that  a  pro- 
per abstract  would  be  delivered  within  fourteen  days  from  the  day 
of  the  sale,  and  a  good  title  deduced  at  the  vendor's  expense,  having 
regard  to  the  said  conditions;  that  the  deeds  of  conveyance  and 
assignment,  indading  any  assignment  of  attendant  terms  on  the 
freehold,  should  be  prepared,  &c.,  and  left  at  the  office  of  the  vendor 
for  execution  on  or  before  the  10th  of  November,  1838;  any  objec- 
tion to  the  title  should  be  communicated  within  twenty-one  days 
after  the  delivery  of  the  abstract,  and  every  objection  not  taken,  and 
80  communicated  within  such  period,  should  be  deemed  waived  and 
not  to  be  made,  and  in  that  respect  time  was  to  be  considered  as  of  the 
essence  of  the  contract.     The  plaintiff  became  the  purchaser;  and, 
m  an  action  against  the  defendant  for  a  breach  of  the  agreement  in 
not  deducing  a  good  title  to  the  premises  on  or  before  the  28th  of 
November,  on  a  special  demurrer  to  the  declaration  — 

The  Court  held,  that,  as  there  was  no  precise  time  specified  for 
the  deducing  of  a  good  title,  the  vendor  was  allowed  by  law  a 
reasonable  time  for  so  doing;  and,  as  the  declaration  contained  no 
allegation  that  a  reasonable  time  for  deducing  such  title  had  elapsed, 
it  was  bad.  

Mbtcalfx  v.  Fowler,  M.  T.  1849.  Ex.     6  M.  ^  W.  830. 

The  declaration  stated,    that,  by  articles  of  agreement  made  Where  time  is 
between  the  plaintiff  and  the  defendant,  the  defendant  agreed  that  oj^c  essence 
he  would,  on  or  before  the  25th  of  March  then  next  ensuing,  con-  Jj^^  jec^^Jj^' 
vey  a  certain  estate  to  the  plaintiff,  and  pay  the  expenses  of  inves-  mast  state  a 
tigating  the  title;  that  the  plaintiff  agreed  that  he  would,  on  the  25th  loss  suhsequent 
of  March  then  next,  on  having  the  conveyance  made  to  him,  pay  the  *®  ^^  ''"*• 
defendant  the  purchase-money;  that  the  expenses  of  making  out  the 
title  should  be  paid  by  the  defendant;  and  that,  in  case  the  purchase 
were  not  completed  by  the  said  25  th  of  March,  the  plaintiff  should  pay 
interest  oa  the  purchase-money.     The  declaration  then  alleged  as  a 
breach,  that,  although  the  plaintiff  was  always,  from  the  time  of  the 
agreement  until  and  upon  the  said  25th  of  March,  ready  and  willing  to 
accept  from  the  defendant  a  conveyance  of  the  premises,  and  to  pay 
the  purchase-money,  yet  the  defendant  did  not  nor  would,  on  the  day 
and  year  last  aforesaid,  or  at  any  other  time  whatsoever,  make  to 
the  plaintiff  a  good  title  to  the  said  premises.    The  purchase  was 
not  completed  on  the  25th  of  March,  but  much  negotiation  took 
place  between  the  parties  between  that  day  and  the  1 2th  of  Januaiy 
following,  when  the  plaintiff  gave  the  defendant  notice  of  his  aban- 
donment of  the  purchase  on  the  ground  of  defects  of  title.     Subse- 
quently to  the  25th  of  March,  the  plaintiff  paid  the  purchase-money 
into  the  hands  of  a  banker,  and,  on  the  abandonment  of  the  oontracty 
brought  an  action  for  the  expenses  of  investigating  the  title,  and  for 
the  loss  of  interest  accruing  after  that  day  on  the  sum  deposited  in 
the  banker's  hands. 

The  Court  held,  that,  as  time  was  of  the  essence  of  the  contract. 
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the  plaintiff  could  not  nnder  this  dedaration  reoorer  his  expenses  of 
ioTestigating  the  title;,  together  with  the  loss  of  interest  accixiing 
sabsequentlj  to  March  25. 


(c)  Pleas. 


Malins  r.  Freeman,  E.  T.  1838.  C.  P.    4  Binff.  N.  S,  395. 

The  plea  mint  In  an  action  against  the  defendant  to  recover  damages  for  not 
nocsuteameie  paying  for  an  estate  purchased  at  an  auction,  a  plea,  alleging  that  it 
inferaioe  of  ^^  ^^  condition  of  the  sale,  that  a  moiet  j  of  the  excise  duty  or  pound- 
rate  granted  by  the  act  of  Parliament  in  that  case  made  and  pro- 
rided,  should  be  paid  by  the  purchaser  orer  and  above  the  price  bid 
at  such  sale;  and  that  such  moiety  of  the  said  excise  duty  was  not 
now,  nor  was  any  part  thereof  paid  by  defendant  at  the  time  of  the 
sale,  though  payment  was  then  demanded,  or  at  any  time  since,  bat 
the  same  remains  wholly  due  and  unpaid  on  defendant's  part;  aod 
to  pay  the  same  or  any  portion  thereof  defendant  hath  wholly 
neglected  and  refused,  and  still  so  neglects  and  refuses,  contrary  to 
the  statute  in  such  case  made  and  provided,  whereby  and  by  force  of 
the  said  statute  the  said  bidding  and  sale  became,  and  were,  and  still 
are,  wholly  void, 

The  Court  held  the  plea  to  be  bad;  merely  stating  in  fact  an  in- 
ference of  law. 


(d)  Evidence. 

Hurley  v.  M'Dermott,  T.  T.  1838.  Q.  B.    3  N.  ^  P.  356. 

A  handbill  ex*        Two  contiguous  premises  were  sold  by  auction  to  different  par- 
hibiteJ  at  the     ties,  and  the  conveyances  to  the  purchasers  described  them  as  in  the 

*  The  phuntiflT  declared  that  the  defendant  bargained  for  and  boogfat  of  the 
plaintiff  a  quantity  of  trees,  not  less  than  5000,  nor  more  than  6000,  to  be  «dl 
taken  up  by  the  plaintiff  at  the  nsual  time  of  the  year,  and  to  be  delivered  to  tbe 
defendant  within  a  reasonable  time ;  and  it  was  averred  that  the  plaintiff  well 
and  properly  took  up  for  the  defendant  6000  trees,  being  not  less  than  &c,  and 
offered  to  deliver  them  to  the  defendant,  but  he  refused  to  accept  them.  Second 
plea,  that  the  plaintiff  did  not  well  and  properly  take  up  for,  or  offer  to  deliver 
to,  the  defendant,  6000  trees,  being  Sec. :— Held,  that  this  plea  was  bad  Ibr 
duplicity,  but  not  for  patting  in  issue  the  delivery  of  the  predse  number  of  6000 
trees.  Thirdly,  that  it  was  the  duty  of  the  plaintiff,  according  to  the  usage  of 
trade,  and  according  to  the  contract,  to  have  abstained  from  taking  op  the  titt» 
Until  he  received  notice  from  the  defendant  to  do  so.  Fourthly,  that  the  trees 
bargained  for  were  trees  growing  in  a  certain  nursery  ground,  and  that  the 
taken  up  by  the  plaintiff,  and  offered  by  him  to  be  delivered,  were  not  the 
growing  in  that  nursery  ground,  nor  the  trees  for  which  the  defendant 
—Both  pleas  held  to  be  bad,  as  amounting  to  the  general  issue.  {Smith  t. 
M.  T.  1837,  K.  B.,  2  N.  &  P.  1 ;  S.  C.  6  D.  P.  C.  47). 

Where  a  vendor  covenants  to  deduce  a  good  title  at  A.,  B  ,  or  C,  ost  or 
a  certain  day,  a  plea,  that  he  was  ready  to  deduce  a  good  title  at  that  tbac 
out  averring  notice  to  the  covenantee  at  which  place  he  would  be  ready  to 
such  title,  is  insufficient.    So,  a  plea,  that,  by  a  subsequent  agrteo 
seal,  made  before  breach,  the  time  for  deducing  such  title  had  beei 
that  the  defendant  was  ready  to  deduce  such  title  within  the  enlarged 
So,  a  plea,  that,  in  consideration  that  the  defendant  would  dedaoe 
and  convey  (after  breach),  plaintiff  agreed  to  accept  such  title  and  rmnf  iiii  a 
a  Uter  day,  is  bod.  {tUppinghall  v.  Lloyd,  M.  T.  1833,  K.  B.,  2  N.  Ai  M.  4If )? 
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occupation  of  certain  tenants,  and  all  that  was  known  and  repnted  time  of  sale  ad- 
to  be  in  the  occupation  of  those  tenants  was  conveyed.    In  an  action  "ji^iWe  "  cx- 
where  the  issae  was  as  to  the  parcels  conveyed,  a  hand-bill,  circulated  Scg^ptjon^of 
at  the  auction  before  and  at  the  time  of  the  sale,  and  seen  by  the  the  premiaet  in 
agent  of  one  of  the  purchasers^  in  which  the  extent  of  the  respective  the  oonTej- 
properties  was  described —  ancc*. 

The  Court  held,  to  be  properly  received  in  evidence  against  him« 
not  to  control  or  construe  his  deed  of  conveyance,  but  to  explain  it. 


Shelton  v.  Livitjs,  E.  T.  1832.  Ex.     2  C.  ^  /.  411. 

At  a  sale  by  auction,  the  plaintiff  and  defendant  bid  for  a  crop  of  Parol  evidence 
growing  wheat,  described  in  the  particulars  of  sale  as  **  ten  acres  of  "ot  admittlble 
spring  wheat,  more  or  less."    The  printed  particulars  also  contained  tcroM  oft^ 
a  memorandum,  that  the  keep  of  all  the  fields  would  be  sold  vnth  contract  en- 
the  crops,  and  a  condition,  "  that  no  mistake  as  to  the  description  tered  in  the 
of  the  lot,  whether  as  to  quantity  or  any  other  error,  should  vitiate  «g«nt'g  book, 
the  sale  thereof."     The  lot  was  knocked  down  to  the  plaintiff  as  the 
highest  bidder,  and  his  name  then  entered  as  the  purchaser  in  the 
auctioneer's  book;  but,  afler  the  sale,  the  plaintiff  and  defendant 
directed  the  auctioneer  to  enter  the  name  of  the  defendant  as  the 
buyer  at  the  sum  which  he  had  bid  for  the  lot,  which  the  auctioneer 
di(^  and  received  a  deposit  from  the  defendant.     The  wheat  turned 
out  not  to  be  **  spring  wheat,"  but  "  red  Lammas  wheat,"  sown  in 
the  spring.     In  an  action  to  recover  the  price  of  the  crop — 

The  Court  held,  that  the  plaintiff  was  boimd  by  the  particulars  of 
sale,  in  the  same  manner  as  the  original  party  on  whose  account  the 
auctioneer  had  sold,  and  therefore  could  not  give  evidence  of  a  state- 
ment made  by  the  auctioneer  at  the  time  of  the  sale,  that  the  keep 
of  the  field  was  not  to  form  part  of  the  lot;  and  that  the  misdescrip- 
tion of  the  crop  as  spring  wheat  was  not  within  the  condition,  but 
vitiated  the  contract.  .-_«^ 

Bold  r.  Rayner,  E.  T.  1836.  Ex.     I  M.^JF.  343. 
The  bought  and  sold  notes  for  the  purchase  of  palm  oil  differed  Bat  parol  eyu 
in  these  respects: —the  former  was  for  "  100  tons  of  oil,  at  31/.  10#.  dcnce  ia  ad- 

*  The  assignee  of  a  lease  of  certain  premises,  put  it  up  to  sale  by  auction,  one 
condition  being  that  he  should  prove  no  title  prior  to  his  own.  In  an  action 
against  the  defendant  for  not  completing  the  purchase :— Held,  under  the  cir- 
cumstances of  the  case,  that  the  plaintiff  was  obliged  to  prove  the  execution  of 
the  lease  as  well  as  of  the  assignment,  the  declaration  sUting  that  he  was  pos- 
sessed of  such  lease,  and  such  allegation  being  the  foundation  of  the  action. 
{Laythoarp  y.  Bryant,  H.  T.  1835,  C.  P.,  1  Bing.  N.  S.  421 ;  S.  C.  1  Scott, 
327). 

Where  a  broker  effects  a  sale  between  two  parties,  the  bought  and  sold  notes 
delivered  to  them,  and  not  the  entry  in  the  books,  are  the  proper  evidence  of  the 
contract.  (Thornton  ▼.  Mevx,  H.  T.  1827,  N.  P.,  1  M.  &  M.  43).  Where  bro- 
kers sold  goods  by  auction,  and  being  under  advances  to  their  principal  gave  an 
invoice  in  their  own  name,  and  received  the  price:— Held,  that  they  were  a)n- 
duded  by  their  mvoice,  and  were  not  at  Uberty  to  set  up,  that  they  only  sold  as 
brokers,  and  that  the  buyer  knew  or  had  the  means  of  knowing,  that  they  did  not 
seU  as prinmpals.  (/cm«  v.  LittledaU,  E.  T.  1837,  K.  B.,  1 N.  &  P.  677).  But, 
where  a  party  sells  goods  to  A.,  and  makes  out  an  invoice  to  him,  and  directs  a 
warefaooseman  to  transfer  them  to  him,  which  he  does,  the  vendor  cannot  after- 
wards set  up  the  title  of  B.  as  a  joint  purchaser  with  A. ;  and  evidence  of  B.  s 
title  is  not  admissible  in  an  action  of  trover  against  the  vendor,  though  there  be  a 
plea  aUeging  the  joint  property  of  A.  and  B.,  and  usue  thereon.  (Kteran  v. 
SatmderS,  E.  T.  1837,  K.  B.,  1  N.  &  P.  625). 
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minible  of  the  per  ton,  to  be  taken  from  the  quay  at  landing  weights  with  custom- 
QMge  of  trade,  ^^  allowances,  to  be  delivered  from  the  Speedy  or  Charlotte,  ex- 
pected to  arrive  about  November  or  December  next;  and  should 
the  said  vessels  be  lost  this  contract  to  be  void.''  The  latter 
omitted  the  mention  of  the  weights  and  allowances,  and  was, 
"  ex  Speedy  and  Charlotte  to  arrive."  Evidence  of  mercantile  usage 
was  received  to  construe  the  notes,  and  according  to  that  evidence 
there  was  no  material  variance. 

Per  Cur, — ^There  are  no  material  variances.  The  one  document 
is  a  little  more  full  than  the  other.  If  the  terra,  *'  expected  to 
arrive,"  could  have  amounted  to  a  representation,  the  contract  might 
have  been  avoided;  but  that  was  not  its  effect.  The  evidence  of  the 
usage  was  clearly  admissible,  and  established,  that,  when  the  differ- 
ent expressions  were  explained,  there  was  no  variance. 


It  18  for  the 
jury  to  say 
whether  the 
party  acted 
with  due  cau- 
tion in  the 
transfer  of 
shares. 


(e)  QuEffriON  for  the  jury. 

Lang  v.  Smith,  H.  T.  1831.  C.  P.     7  Bing.  284;  S.  C.  5  Jf.f 

P.  78. 

The  plaintiff  was  possessed  of  certain  Neapolitan  securities  caDed 
bordereaux,  annexed  to  which  were  certain  coupons  or  receipts 
for  consecutive  half-yearly  payments  of  interest  to  accrue  thereon. 
The  coupons  referred  to  an  accompanying  certificate,  which  de- 
clared the  securities  not  to  be  transferable,  but,  on  the  presentation 
of  that  certificate  according  to  the  course  of  practice  of  the  English 
market,  the  whole  of  these  documents  passed  together  on  a  sale. 
The  plaintiff  (obtaining  his  certificate)  placed  the  bordereaux  in  the 
hands  of  his  broker,  for  the  purpose  of  procuring  new  bordereaux 
with  fresh  sets  of  coupons  from  the  Neapolitan  government.  T\ve 
broker  having  obtained  them  handed  them  over  to  the  defendant  as 
security  for  a  debt.  In  an  action  for  their  recovery  it  was  left  to  the 
jury  to  say  whether  these  instruments  passed  by  delivery,  and  whe- 
ther the  aefendant  had  acted  with  due  caution  in  receiving  the  bor- 
dereaux and  coupons  without  inquiring  for  his  certificate.  The  jniy 
negativing  both  these  questions — 

The  Court  held,  that  the  plaintiff  was  entitled  to  recover. 


(/)  Damages. 


A  party  who 
sells  without  a 
title  is  liable 
for  damages  by 
reason  of  the 
non-completion 
of  the  contract 
and  not  the 
mere  ex- 


Hopkins  v.  Grazebrook,  M.  T.  1826.  K.  B.    6  JB.  ^  C.  31. 

In  an  action  by  vendee  against  vendor — 

The  Court  held,  first,  that  a  contract  to  sell,  implies  a  pronuse 
that  the  seller  has  title;  and  if  it  turns  out  that  he  has  not,  be  is 
liable  in  damages  to  the  purchaser,  not  only  to  the  amount  of  hii 
expenses  actually  incurred,  but  to  the  value  which  the  bargain  wooU 
have  been  of  to  him  if  it  had  been  completed;  but,  secondly,  at  all 
events,  a  person  who  has  not  even  an  equitable  interest,  hot  who 
contracts  to  sell  in  the  fair  expectation  that  he  will  be  able  to  do  so, 
is  liable  to  pay  the  value  which  the  bargain  would  have  beoi  to  the 
intended  purchaser. 

*  Interest  paid  by  a  purchaser  npon  money  borrowed  by  hinti  to  complete  tbe 
purchase,  and  kept  idle,  (pending  an  endeaTOor  by  the  vendor  to  dear  «p  the 
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(^)  Execution*. 


See  tit.  Isme, 


Warrington  ©.  Lloyd,  M.  T.  1838.  Q.  B.     1  P.  ^  D.  157. 

In  this  case  a  rale  nisi  had  heen  obtained  for  setting  aside  the  If  there  be  two 
issue,  which  had  been  delivered  by  the  plaintiff,  for  irregularity.         P^«"  ^  ^^ 

Per  Lord  Denman,  C.  J.— The  question  is,  whether  it  be  neces-  Jl^^t^'^ 
sary  that  the  jury  process  should  be  as  well  to  try  the  issues  in  fact,  the  other  de- 
as  to  assess  damages  on  the  issues  in  law,  in  a  case  where  two  pleas  marred  to,  the 
are  pleaded  to  the  same  count,  to  one  of  which  the  plaintiff  replies,  ▼enire  should 
and  to  the  other  demurs,  so  that  an  issue  in  fact,  and  another  in  fo^JJ'er'Mid  * 
law,  arise  out  of  the  same  count.     It  is  said  a  venire  tam  quam  ^,,^11  damages 
cannot  be  necessary,  because,  if  the  jury  find  the  issue  in  fact  for  on  the  latter. 
the  plaintiff,  they  will,  of  course,  assess  damages  also,  which  must 
obviously  be  the  same  as  would  be  assessed  on  the  issue  in  law;  and 
if  they  find  it  for  the  defendant  the  action  is  defeated,  and  no  da- 
mages can  be  recovered.    This  argument  is  quite  justified  in  the 
event  of  the  jury's  finding  for  the  plaintiff;  but  if  they  should  find 
for  the  defendant,  it  is  still  possible  that  the  plea  may  be  held  bad« 
and  that  the  Court  may  give  judgment  for  the  plaintiff,  notwith- 
standing the  verdict.    If  they  should  do  so,  and  also  give  judgment 
for  the  plaintiff  on  the  demurrer,  he  will  be  entitled  to  damages,  and 
a  second  jury  will  have  to  assess  them;  whereas  if  the  venire  in  the 
first  instuice  be  tam  quam,  they  would  be  assessed  by  the  first.  The 
practice  has  been  to  award  a  venire  tam  quam  in  such  cases  as  there 
seems  to  be  a  possible  state  of  circumstances  which  may  lead  to 

title),  may  be  recovered  as  damages  against  the  latter  in  an  action  for  breach  of 
his  contract.  {Sherry  ▼.  Oke,  H.  T.  1835,  B.  C,  3  D.  P.  C.  349).  Where, 
upon  a  contract  of  sale  of  an  estate,  the  money  was  to  be  paid  by  instalments, 
with  interest,  at  5  per  cent.,  and  it  was  afterwards  agreed  that  the  last  instalment, 
if  not  paid  at  the  appointed  time,  should  remain  on  mortgage  at  4^  per  cent.  :— 
Held,  that  the  prior  instalments  not  being  paid,  nor  any  mortgage  executed,  that 
the  highest  interest  continued  payable  on  the  last  instalment.  (Attwood  v.  TVtyfor, 
T.  T.  1840,  C.  P.,  1  Scott  N.  S.  611 ;  S.  C.  1  M.  &  6.  279). 

Upon  failure  on  the  part  of  the  vendor  to  make  out  a  tide,  the  purchaser  is 
entitled  to  recover  the  expense  of  comparing  deeds,  searching  for  judgments,  and 
jonmies  for  that  purpose,  and  interest  on  his  deposit,  but  not  of  expenses  in- 
curred previously  to  the  contract,  nor  of  a  survevor  of  the  estate,  nor  of  a  con^ 
▼eyanoe  prepared  in  anticipation  of  the  purchase  being  completed,  nor  the  extra 
costs  of  the  suit  for  specific  performance  in  which  the  vendor  fSuls,  nor  loss  on  the 
aale  of  stock  for  the  purchase-money.  {Hodges  v.  Earl  of  Liichfield,  H.T.  1835, 
C.  P.,  1  Bing.  N.  S.  492 ;  S.  C.l  Scott,  443). 

Upon  a  side  of  goods  by  sample,  at  a  specific  price : — Hdd,  that  the  plaintiff 
ccrald  not  recover  more  than  the  actual  value,  the  goods  not  corresponding  in 
quality  with  the  sample.  {OermatM  v.  Burton,  1820,  N.  P.,  3  Stark.  32). 

*  A.  agreed  with  B.  to  make  D.  a  gig  for  a  given  price.  The  body  of  the  gig 
and  wheeb  were  selected  by  B.,  and  A.  promised  to  deliver  it  in  a  few  days.  "Ilie 
loll  price  was  pud.  Before  it  was  finished,  it  was  seized  by  the  sheriff  under  a 
fi.  fa.  issued  against  A.  The  gig  was  afterwards  finished,  and  delivered  to  B., 
with  the  assent  of  the  judgment  creditor.  The  sheriff  afterwards  took  it  to 
■eeare  his  poundage : — Held,  that  he  had  no  right  to  do  so,  and  that  B.  might 
maintain  trover  for  the  gig.  {Goode  y.  Langley,T.T,  1827,K.B.,7B.  ScC.26). 
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summoning  a  second  jary  if  that  form  be  not  adopted.  This  issae, 
therefore,  is  incorrect  in  not  adopting  it,  and  the  rule  for  setting  it 
aside  as  irregular  must  be  made  absolute. 


Ttnut. 


I.  RELATIVE  TO,  IN  GENERAL. 

(a)  When  local  or  transitory,  p.  568. 

(5)  Changing  of. 

1 .  Grounds  for,  and  of  the  Terms  impoBed,  p.  568. 

2.  Ai  what  Time  AppUcation  should  be  suufe, 

p.  570. 

3.  Of  the  Undertaking  to  stive  Material  Stideiice, 

p.  570. 

4.  In  Case  of  New  Trial,  p.  570. 

5.  Costs  on,  p.  571. 

(b)  Bringing  back  or  retaining,  p.  571. 

II.  RELATIVE  TO,  IN  PARTICULAR.    See  particular  titles 
according  to  the  form  of  action  and  subject-matter. 


I.  RELATIVE  TO,  IN  GENERAL*. 

(a)  When  local  or  transitory.    See  particular  titles  accord- 
ing to  the  form  of  action  and  subject-matter. 


(b)  Changing  oFf . 
1.  Grounds  for,  and  of  the  Terms  imposed, 

Scruton  v.  Dawson,  M.  T.  1831.  C.  P.     8  Bing.  28;  S.  C. 

6  3f.  f  P.  92. 

To  ehange  the  It  was  moved  on  the  usual  affidavit  to  change  the  yenne  from 
▼enae  lome  London  to  the  city  of  Norwich,  unless  the  plaint^  would  consent  to 
U^t^^^^     try  at  the  next  assizes  for  Norfolk;  but 


*  By  Reg.  Gen.,  H.T.Wm.4,  thenameof  aoonntyiliallinalleMetbeiti^ 
in  the  margin  of  a  declaration,  and  shaU  be  taken  to  be  the  Tcnoe  intoided  bf 
the  plaintiff,  and  no  venne  ahall  be  stated  in  the  body  of  the  declaratkm,  or  * 
any  subaeqnent  pleading:  provided  that,  in  cases  where  local  description  if  bo* 
required,  such  local  description  shall  be  given. 

t  By  Reg.  Gen.,  H.  T.  2  Will.  4,  in  cases  where  the  appUotttion  for  a  nkta 
change  the  venne  is  made  upon  the  nsual  affidavit  only,  the  mle  ahallbe  absoMe 
in  the  first  instance ;  and  the  venae  shall  not  be  brought  back,  eioq>t  vpcB  sa 
undertaking  of  the  plaintiff  to  give  material  evidence  in  the  oottnty  in  vhick  tk 
venne  wm  originaUy  laid. 
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The  Coart  held,  that  the  defendant  must  shew  some  special 
ground. — Rule  refused. 


Alcock  p.  Cook,  T.  T.  1830.  C.  P.     6  Bing.  733. 

On  motion  to  change  the  Tenue —  Several  wit- 

The  Court  refused  to  allow  the  venue  to  he  changed  on  the  mere  nesscs  residing 

ground  that  many  witnesses  resided  in  the  county  to  which  it  was  in  the  connty 

proposed  to  change  it,  if  there  he  also  many  witnesses  on  the  other  "  °°  ground. 
side  residing  at  the  place  where  the  venue  is  laid. 


Amner  ».  Cattell,  M.  T.  1828.    C.  P.     5  Bing,  208;    S.  C. 

2  3f.  ^  P.  367. 

The  defendant  obtained  a  rule  nisi  to  change  the  venue  from  So,  the  venae 
London  to  Warwick  on  the  usual  affidavit.     Cause  was  shewn  on  cannot  be 
an  affidavit  which  sUted  that  the  defendant's  attorney  had  declared  ^^^  ^^^^^ 
that  he  should  change  the  venue  to  postpone  the  trial  till  the  assizes,  Uy/^order  ' 
when  Lord  Tenterden's  Act,  (9  Geo.  4,  c.  14),  would  have  come  that  an  act  of 
into  operation,  and  thereby  defeat  the  plaintiff's  claim,  as  he  had  Parliament  may 
no  promise  in  writing.  ration* 

"rhe  Lord  Chief  Justice  and  Mr.  Justice  'Park  ^ere  of  opinion 
that  the  rule  should  be  discharged.  Mr.  Justice  Borough  and  Mr. 
Justice  Gaselee  thought  that  the  defendant's  attorney  should  have 
an  opportunity  of  answering  the  affidavit;  but  as  he  did  not  do  so 
effectually,  the  rule  was  ultimately  discharged. 


PiCARO  V.  Fkatherstone,  M.  T.  1826.  C.  P.     4  Bing.  39. 

A  «•      •  «  «  m  /M  m  Toe  venue  can* 

An  application  to  change  the  venue  was  opposed  on  an  affidavit  qq^  \^  changed 

which  stated  that  it  was  an  action  of  assumpsit  on  a  written  con-  in  an  action  on 
tract,  and  the  case  of  Morris  v.  Harry  (7  Taunt.  306)  was  relied  »  written  con- 
on,  where  the  Court  would  not  allow  the  venue  to  be  changed  in  an  ^'^^t- 
action  upon  any  written  instrument;  and  in  Whitburn  v.  Staines, 
(2  B.  &  P.  355),  they  refused  to  change  it  in  an  action  of  assumpsit 
on  an    award,  although    the    declaration  contained  the  common 
counts.    So,  in  Weatherhy  v.  Young,  (2  B.  &  C.  552),  the  Court  of 
King's  Bench  would  not,  before  issue  joined,  entertain  a  motion  to 
change  the  venue  in  an  action  on  a  specialty. 

Per  Cur. — The  case  of  Morris  v.  Harry,  as  reported  in  Moore, 
lays  down  the  rule,  viz.  that  the  Court  will  not  change  the  venue 
if  it  appears  on  the  face  of  the  declaration  that  the  contract  on 
which  the  action  is  brought  is  in  writing  or  by  deed.  In  Whit- 
bume  V.  Staines,  the  first  count  of  the  declaration  was  upon  an 
award;  and  in  the  case  of  Pinkney  y.  Collins,  (1  T.  R.  571),  which 

*  lliere  being  no  more  than  twenty-nine  special  jurors  within  the  county  i-^ 
Held,  not  a  sufficient  ground  for  changing  the  venue.  (JDoe  d.  Lloyd  v.  FFi7- 
liawu,  H.  T.  1839,  C.  P.,  5  Bing.  N.  &  205). 

-f  Cannot  be  changed  in  an  action  on  an  award.    {Sianway  v.  Heslop,  K.  B., 
3  B.  &  C.  9 ;  S.  C.  4  D.  &  R.  635). 

But,  although  a  promissory  note  is  not  made  payable  to  order,  the  Court 
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was  there  referred  to,  the  Court  refused  to  change  the  venae  in  an 
action  on  a  hill  of  exchange,  on  the  ground  that  such  instnimenta 
were  bona  notabilia  in  any  county.    We  concur  in  these  decisions. 


2.  At  what  Time  Application  should  he  made, 

Russell  v.  Hart,  M.  T.  1832.   Ex.     \  C.  ^  M.  184;  S.  C. 

3  Tyrw.  218. 

An  order  to  The  Master  having  refused  to  draw  up  the  rule  to  change  tbe 

plead  issoably  venue  in  this  case,  from  Yorkshire  to  Lancashire,  on  the  gronnd 
TcntthcdSSid.  *^*^  ^^®  defendant  had  obtained  an  order  for  time  to  plead,  "plcad- 
antfromchangl  ing  issuably  "— 

ing  the  venae*.       Lord  Lyndhurst,  C.  B. — I  see   no  objection  to  the  defendant 

changing  the  venue  when  he  is  merely  under  terms  to  plead  issnablji 
though  the  practice  is  different  in  this  Court  when  he  is  to  plead 
issuably  on  the  *'  usual  terms.^' — Rule  granted. 


3.  Of  the  Undertaking  to  give  material  Evideneef.     See,  also,  ante, 

p.  568. 


4.  In  Caee  of  new  Tried  {• 

will  grant  a  rale  to  change  the  venae  on  the  oommon  affidavit.  (Smiik  v.  £ttfltf» 
T.  T.  1832,  K.  B.,  1  D.  P.  C.  426). 

Where  the  place  of  trial  is  convenient  to  defendant  in  one  conntj  and  the 
plaintiff  in  another,  the  latter  has  the  right  of  election.  {JenJtinB  v.  HuitoMt  E.T. 
1823,  C.  P.,  7  Moore,  520). 

*  Bat  the  defendant  cannot  change  the  venue  after  an  order  for  time  to  plei^i 
"  on  the  asaal  terms,"  either  in  town  or  coantry  causes,  whether  the  trial  «iU^ 
delayed  or  not.  {Nottt  v.  Cwrtis,  H.  T.  1832,  Ex.,  2  C.  &  J.  345 ;  S.  C.  2Tfrv. 
307).  So,  the  venue  cannot  be  changed  after  plea  in  abatement.  The  nik  u 
confined  to  pleas  in  bar.  {Wigley  v.  Dubbint,  M.  T.  1826,  C.  P.,  4  Ykd%.  \^\ 
Bat  where  the  justice  of  the  case  clearly  requires  it,  it  is  a  discretion  to  be  exfr- 
cised  with  caution.  {Bailey  v.  BeaumfnU,  M.  T.  1823,  C.  P.,  11  Moore,  305^- 
Where,  after  the  cause  on  a  bill  of  exchange  had  stood  over  at  the  county  ssiso 
for  want  of  special  jurors,  the  defendant  became  a  prisoner,  the  Court  alloveJ 
the  venue  to  be  changed  and  taken  at  a  sittings  in  term,  on  terms  of  the  defend* 
ant  paying  the  difference  of  expense  of  trial.  (JTeyt  v.  Smiik,  T.  T.  1834,  C.  F-t 
10  Bing.  1). 

The  Court  refused  to  discharge  a  rule  for  dianging  the  venue  from  Loudoo  to 
Glamorganshire,  obtained  upon  the  usual  affidavit,  although  it  was  swore  thsttk 
cause  of  action  arose  partly  in  that  county  and  partly  in  Ireland.  {FUktri. 
Waring,  T.  T.  1838,  C.  P.,  6  Scott,  377). 

t  An  undertaking  to  give  material  evidence  in  the  county  in  which  the  ventc  ii 
changed,  in  an  action  for  goods  sold  and  delivered,  is  satisfied  by  proof  of  kttns, 
containing  invoices  of  goods,  having  been  put  into  the  post^ffice  in  that  ooont?*^ 
the  time  the  goods  were  forwarded.  (lAnley  v.  Batet,  T.  T.  1832,  Ex.,  2  C.  &  ^ 
659).  So,  proof  of  a  conversation  with  the  defendant  in  the  caoae,  refernn;  to 
the  mattere  involved  in  it,  taking  place  after  the  writ  is  sued  oat,  will  sstiify  ^ 
undertaking  to  give  material  evidence  in  the  county  where  tlie  oonvcrsaliou  took 
place.  {Goiling  v.  Bimie,  T.T.  1830,  N.  P.,  1  M.  &  M.  531). 

X  Application  refused  to  change  the  venue  to  London,  upon  a  mfe  fcr  a  iv* 
trial,  on  tiie  ground  that  all  the  witnesses  on  the  former  trial  came  from  I/M^ca 
on  the  first  trial,  and  that  the  parties  lived  there.  {Palmer  t.  Mankaii,  H.  T. 
1831,  C.  P.,  8  Bing.  155 ;  S.  C.  1  M.  &  P.  252). 
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5.  Costs  otu 

PuGH  V.  Kerr,  T.  T.  1840.  Ex.     8  2).  P.  C.  218;  S.  C.  6  M.  ^ 

W.  17. 

The  Tenue  having  been  laid  in  Middlesex,  the  defendant  applied  The  costs  of  an 
to  have  it  changed,  and  on  the  30th  of  January  the  frule  waa  made  »bandoned  role 

absolute,  « on  payment  of  the  costs  of  the  application,  and  of  all  i^JrfT,  z!*. 
.  i_ijiA/»i«  1        1*1       1         1        %      Tenue  not  costs 

costs  reasonably  and  bona  fide  incurred,  and  rendered  useless  by  [q  the  cause. 

that  rule."  The  sittings  commenced  on  the  1st  of  February.  The 
defendant  drew  up  the  rule,  and  served  it  on  the  plaintiff,  with  a 
notice  of  taxation  for  that  day.  The  plaintiff  then  withdrew  the 
record,  and  sent  his  witnesses  (who  were  on  their  way  to  London) 
back  to  Wales.  The  costs  were  taxed  under  the  rule  on  the  8th  of 
February,  and  on  the  11th  the  defendant  gave  notice  that  he  aban- 
doned the  rule. 

The  Court  (dissentiente  Maule,  B.)  held,  that,  inasmuch  as  the 
rule  was  conditional  only,  the  defendant  had  a  right  to  abandon  it; 
and,  the  cause  having  been  subsequently  tried  at  the  Middlesex  sit- 
tings, and  a  verdict  found  for  the  plaintiff,  that  the  costs  so  taxed 
under  the  rule  were  not  costs  in  the  cause. 


(b)  Bringing  back  or  retaining*. 


Vtvnitt 

See,  also,  particular  titles  according  to  subject-matter. 


HSNI.T  V.  Mayor,  Ac.  of  Lyme  Regis,  T.  T.  1829.  C.  P.    6  Bifiaf. 

100;  S.  C.  3  M.  f  P.  278. 

A  iTERDiCT  having  been  taken  at  the  trial  (by  consent)  on  two  a  verdict 
connts  of  the  declaration,  both  containing  in  substance  the  same  wronj^ly  enter- 
cause  of  action^-  edwiUbe 


amended^. 


*  The  Court  refiiaed  to  bring  back  tbe  venue  on  an  affidaWt  merely  shewing 
that  the  caiue  of  action  arose  in  two  other  counties  than  that  in  which  it  was 
orig^inally  laid,  and  not  going  on  to  undertake  to  give  material  evidence  there. 
{WhUektnuey,  Madden,  E.  T.  1823.  Ex.,  10  Price,  171). 

An  affidavit,  that  the  cause  of  action  arose  in  Lincolnshire,  and  not  daewhere, 
having  been  answered  by  an  affidavit  that  it  arose  on  a  contract  for  the  purchase 
of  500  bags  of  cotton,  to  be  shipped  at  Trieste  and  delivered  at  Liverpool,  the 
Coart  refiued  to  change  the  venue  from  London  to  Liverpool.  {Wilkinmm  v. 
Taitersal,  H.  T.  1826,  C.  P.,  3  Bmg.  429). 

-f-  Where,  in  tfover,  the  jury  found  for  tiie  plaintiff,  but  accompanied  their 
Terdiet  with  a  statement  in  writing,  that,  whether  the  goods  were  delivered  to 
the  «&efendant  as  a  loan  or  gift,  they  ought  to  have  been  returned,  which  the 
aaaociate  refused  to  receive : — Held,  that  he  was  right,  it  amounting  to  a  mere 
expreaaion  of  their  private  opinion.  (Whiiteli  v.  Bradford,  T.  T.  1839,  C.  P., 
5  ScoCtt  711). 

Where  damages  found  by  the  jury  have  been  calculated  upon  a  value  aisented 

p  p  2 
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The  Court  allowed  the  plaintiff  to  amend  the  postea,  bj  entering 
up  judgment  on  the  first  count  only,  though  the  Judge  who  tried 
the  cause  declined  to  interfere. 


Whilst  a  former 
verdict  remains 
|he  plaintiff 
cannot  go  to 
'rial  again. 


Hall  v.  Rouse,  T.  T.  1838.  Ex.     6  D.  P.  C.  656;  S.  C.  4M.f 

IF.  24. 

A  CAUSE  was  referred,  and  a  verdict  entered  for  the  plaintiff, 
subject  to  the  award  of  an  arbitrator,  who  might  alter  the  yerdict 
The  order  of  reference  not  having  been  delivered  to  him  until  the 
time  for  making  his  award  had  expired,  the  reference  was  not  pro- 
ceeded in.  The  plaintiff  subsequently  obtained  an  order  for  ex- 
amining a  witness  upon  interrogatories,  wlien  the  defendant's  attor- 
ney attended  and  cross-examined.  The  plaintiff  afterwards  gave 
notice  of  trial  of  the  same  cause,  which  was  tried  as  an  undefended 
cause. 

The  Court  held,  that  it  was  an  irregularity  to  go  to  trial  agun 
while  the  former  verdict  remained,  and  that  the  irregularity  was  not 
waived  by  the  attendance  and  cross-examination  of  the  witnesses. 


If  a  general 
▼erdict  be  en- 
tered on  some 
counts  good, 
and  others  bad, 
a  venire  de  novo 
will  be  awarded. 


Empson  v.  Grifpin,  M.  T.  1839.  Q.  B.    3  P.  ^  D.  160. 

This  was  an  action  of  slander.  The  verdict  had  been  given  for 
the  plaintiff  at  the  assizes.  There  were  several  counts  in  the  declar- 
ation; some  of  them  were  good,  and  some  bad.  The  damages  were 
taken  generally,  without  reference  to  any  particular  count.  There 
was  an  application  to  arrest  the  judgment;  and  after  that  was  made 
by  the  defendant,  there  was  another  made  by  the  plaintiff  to  the 
late  Mr.  Justice  Park,  before  whom  the  cause  had  been  tried,  to 
confine  the  verdict  to  the  first  count,  which  was  good.  That  ap- 
plication was  granted  by  the  learned  Judge. 

Per  Cur, — We  are  of  opinion,  that  the  order  for  confining  the 
verdict  to  the  first  count  was  erroneously  made,  for  there  was  en- 
deuce  given  on  the  fifth  count  which  was  distinctly  bad;  and  as  the 
verdict  was  general,  and  the  damages  assessed  generally,  we  cannot 
tell  how  much  the  jury  relied  on  the  evidence  given  on  the  fifth 
count  in  assessing  these  damages;  as,  therefore,  the  fifth  count  was 
bad,  the  verdict  must  now  be  taken  to  have  been  entered  on  the  whole 
record.  In  the  Court  of  Exchequer,  under  similar  circumstaDces,it 
was  held,  that  a  venire  de  novo  must  issue,  {Leach  v.  TAomasj  2  M. 
&  W.  427).  So,  in  error  from  this  Court,  in  Denf  v.  BMmm^ 
(1  Ad.  &  E.  554).  Consequently,  the  rule  in  the  present  instance 
must  follow  the  principle  laid  down  in  those  cases. — Order  set  aside, 
and  venire  de  novo  awarded. 

to  by  connael  on  both  sides,  the  Coart  will  not  interfere  to  alter'the  anoont  of 
the  verdict,  on  affidavits  that  counsel  were  mistaken  in  that  which  they  mabc' 
aa  the  basis  of  their  calculation.  (Hilton  v.  Fowler,  M.  T.  1836,  Ex.,  5  D.  P.  C 
312). 

Though  a  verdict  is  recorded,  yet,  if  it  appear  promptly  thmt  it  is  not  aeoordns 
to  the  intention  of  the  jury,  it  may  be  vacated  and  set  right.  {Rex  v.  PerHMif 
1824,  1  Moody,  C.  C.  45). 
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I.  RELATIVE  TO  THE  APPOINTMENT  OF  VESTRYMEN, 
OF  THE  RIGHTS  OF,  AND  OF  SELECT  VESTRIES, 
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n.  RELATIVE  TO  THE  CONSTRUCTION  OF  THE  I  &  2 
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p.  575. 

HI.  RELATIVE  TO  THE  ACCOUNTS,  p.  576. 

IV.  RELATIVE  TO   THE   LLySILITY  OF  VESTRYMEN, 
p.  576. 

V.  RELATIVE  TO  THE  OFHCERS  CONNECTED  WITH, 
p.  576. 

VI.  RELATIVE  TO  THE  INSPECTION  OF  THE  BOOKS, 
&c.;  p.  576, 

Vn.  RELATIVE    TO    MANDAMUS    CONNECTED    WITH, 
p.  577. 

*  By  1  &  2  Wm.  4,  c.  60,— 

Sect.  1.  Act  may  be  adopted  by  any  parish. 

Sect.  2.  Manner  of  adopting  it  in  parishes  where  inhabitants  do  not  assemble 
n  open  yestry.     Form  of  requisition. 

Sect.  3.  Upon  receipt  of  requisition,  churchwarden  to  give  notice  of  time  and 
place  for  receiving  yotes.     Form  of  notice. 

Sect.  4.  Form  of  declaration. 

Sect.  5.  Churchwardens  to  declare  whether  the  votes  are  in  favour  of  adopting 
thisact. 

Sect.  6.  Rate-payers  may  inspect  votes. 

Sect.  7.  No  person  to  vote  unless  he  has  been  rated  one  year. 

Sect.  8.  Notice  of  adoption  of  the  act. 

Sect.  9.  No  similar  requisition  to  be  made  within  three  years. 

Sect.  10.  This  act  to  take  effect  in  all  parishes  in  which  its  adoption  has  been 
notified. 

Sect.  11.  Penalties  on  churchwardens  and  others,  and  churchwardens  refusing 
to  call  meetings,  &c. 

Sect.  12.  Notices  of  election  to  be  given. 

Sect.  13.  Rate-ooUectors,  &c.  may  be  summoned  to  assist  at  the  election. 

Sect.  14.  Form  of  proceeding  at  annual  elections. 

Sect.  15.  A  ballot  may  be  demanded. 

Sect.  16.  Mode  of  voting. 

Sect.  17.  Duty  of  inspectors. 

Sect.  18.  In  case  of  equality  of  votes. 

Sect.  19.  Penalty  for  foiging  or  falsifying  any  voting  list,  or  obstructing  the 
election. 

Sect.  20.  Pablic  notice  to  be  given  of  vestrymen  and  auditors  chosen  by 
parishioners. 

Sect.  21.  Penalty  on  inspector  for  making  incorrect  return. 

Sect.  22.  Elections  to  be  annual. 

Sect.  23.  Vestry  to  consist  of  not  less  than  twelve,  nor  more  than  120,  house- 
holders. 

Sect.  24.  Proportion  of  existing  vestry  to  go  out  of  office  at  each  of  their  first 
elections  under  Uiis  act. 

Sect.  25.  Vestrymen  to  quit  office  after  three  years,  and  one -third  of  the  whole 
number  to  be  elected  annually. 

Sect.  26.  QnaUiications  of  vestrymen. 

Sect.  27.  Vestries  appointed  after  the  adoption  of  this  act  to  ezerdse  the  authority 
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I.  RELATIVE  TO  THE  APPOINTMENT  OF  VESTRYMEN, 
OF  THE  RIGHTS  OF,  AND  OF  SELECT  VESTRIES. 

Rex  v.  Justices  of  Kent,  M.  T.  1834.  K.  B.     4  N.  ^  M.  299. 

Under  the  59  On  a  rule  calling  on  certain  justices  of  the  peace,  for  the  town  and 

Geo.  3,  c.  12,     hundred  of  Tenterden,  to  shew  cause  why  a  mandamus  should  not 

^^^^^f^^^Lf      issue,  commanding  them  to  insert  the  names  of  Vinnl  Pomfret  and 
cmnot  interfere  m  -m     i  •!  i»i»  *i 

with  the  mp.       Thomas  Blackmore  m  the  appomtment  of  the  select  Testiy  of  the 

pointment  of      parish  of  Tenterden — 

the  Teitryiiieii.        The  Court  held,  that  the  justices  have  no  discretionary  power  as 

to  the  appointment  of  persons  nominated  and  elected  hy  the  parish- 
ioners, as  members  of  the  select  vestry,  under  59  Greo.  3,  c.  12,  s.  1, 
but  are  bound  to  appoint  those  whose  names  are  returned  to  them; 
even  though  a  person  returned  may  hold  an  office,  the  duties  of 
which  may  be  inconsistent  with  the  duties  of  a  select  vestryman}  as 
if  he  be  a  magistrate  acting  within  the  district  in  which  the  parish 
lies.  

Blacket  v.  Blizard,  T.  T.  1829.  K.  B.     9  ^.  ^  C.  851. 

Where  .a  vertiy       A  SELECT  vestry  of  twenty-six  was  appointed  under  the  58  Geo.  3, 
oonfisU  of  a       c.  45,  and  the  59  Geo.  3,  c.  30,  for  the  care  and  management  of  a 
STma'oS^'  district  church,  and  a  number,  less  than  a  majority,  met  and  made 
muiTSrprel       » church-rate, 
sent*. 

of  former  vestries.    Not  to  affect  local  acta  regarding  vestries,  divine  wonfaipt 
&c.,  except  as  herein  expressed. 

Sect.  28.  The  acts  of  a  qnomm  of  the  vestrj  at  any  meeting  to  be  consideRd 
as  the  acts  of  the  vestry. 

Sect.  29.  Meetings  not  to  be  held  in  the  chnrch. 

Sect.^30.  Meeting  to  elect  a  chairman. 

Sect.  31.  Proceedings  to  be  entered  in  books,  to  be  open  to  inspection. 

Sect.  32.  Account-books  to  be  kept,  and  be  open  to  inspection. 

Sect.  33.  Auditors  to  be  chosen  annoally.  Qualification.  Fnrther  qnalifici' 
tions  of  auditors.     Disqualification. 

Sect.  34.  Mode  of  audit. 

Sect.  35.  Auditors  may  call  for  persons  and  books. 

Sect.  36.  Accounts  to  be  signed  by  auditors. 

Sect.  37.  Accounts  after  audit  to  be  open  to  inspection. 

Sect.  38.  Abstracts  of  accounts  to  be  published  fourteen  dap  after  hdcg 
audited. 

Sect.  39.  Vestry  to  make  out  and  publish  yearly  a  list  of  estates,  charitiei,  aod 
bequests,  &c.,  with  tbe  application  thereof. 

Sect.  40.  Saving  of  ecclesiastical  jurisdiction. 

Sect.  41.  Meaning  of  terms  used  in  this  act. 

Sect.  42.  As  to  affixing  notices. 

Sect.  43.  Act  not  to  extend  to  parishes  where  not  more  than  800  rate-psroff 
except  in  cities  or  towns. 

Sect.  44.  Public  act. 

By  the  1  Vict.  c.  45, — 

Sect.  1.  So  much  of  the  38  Geo.  3,  c.  59,  as  directs  publication  of  notiee^  R* 
pealed.     Notices  not  to  be  given  in  churches  during  Divine  service,  &c. 

Sect.  2.  Notices  heretofore  usually  given  during  or  after  Divine  service,  Ac. 
to  be  affixed  to  the  church  doors. 

Sect.  3.  Notices  for  holding  vestries  to  be  signed  as  herein  directed. 

Sect.  4.  Decrees,  &c.  of  Ecclesiastical  Courts  not  to  be  read  in  chnrches. 

Sect.  5.  Act  not  to  extend  to  notices  purely  ecclesiastical. 

Sect.  6.  Extension  of  act. 

*  Where,  upon  a  show  of  hands,  a  poll  was  demanded,  and  refused  by  tbt 
presiding  officer,  the  Court  refused  a  mandamus.  (iZejr  v.  CkmrcAwmrdem  qfSi. 
Swiomr9t  E*  T.  1834,  K.  B.,  1  Ad.  &  £.  380). 
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The  Court  beld^  that  the  rate  was  bad,  as  a  majority  of  the  yestry- 
men  ought  to  have  been  present. 


CocKBURN  V.  Harvey,  E.  T.  1831.  K.  B.     2  B.  ^  Ad.  797. 

A  Di&TTRTCT  church  was  erected  under  the  58  Qeo.  3,  c.  45,  in  a  Whcrenoidect 

place  baying  no  select  vestry,  and,  consequently,  under  the  59  Geo.  3,  ▼wt'7»  the  oom- 

io>j         QA   xi.^  •    •  1-  J  a1  j  j.    i  miamonera  have 

c.  134,  s.  30,  the  commissioners  had  the  care  and  management  of  aatbority  under 

the  concerns  of  the  church.  the  59  Geo.  3 

The  Court  held,  that,  it  being  doubtful,  and  by  no  means  of  ne-  to  enforce  a 
cessary  or  clear  implication,  that  the  Legislature  intended  by  the  'i*^®'/'*^ 
statute  to  give  to  such  select  vestry  the  power  of  making  church-rates,  ^       c  ur     . 
upon  the  principle  that  acts  by  which  charges  may  be  brought  upon 
the^ subject,  or  he  may  be  deprived  of  his  rights,  in  derogation  of  the 
common  law,  are  to  be  construed  strictly,  the  select  vestry  ap- 
pointed under  the  latter  act  could  not  impose  a  rate  for  the  repairs 
of  such  district  church,  but  that  the  commissioners  might  do  so. 


II.  RELATIVE  TO  THE  CONSTRUCTION  OF  THE  1  &  2 
Will.  4  f,  AND  OF  CUSTOMS  CONNECTED  WITH. 

GoLDiNG  V.  Fenn,  H.  T.  1828.  K.B.     7  B.  ^  C.  765;  S.  C. 

1  M.  ^  Ry.  647. 
On  prohibition—  y^try  may  be 

The  Court  held,  that  it  is  no  objection  to  a  custom  for  a  select  regulated  bv 
vestry  that  the  numbers  who  are  to  compose  the  vestry  are  indefinite,  custom,  and  is 
although  new  members  are  to  be  elected  by  the  present  members,  ^"^^  ^®*  i"r 
and  not  by  the  parish  at  large;  but  the  number  must  be  reasonable,  ^^*"       ^' 
and  the  question  of  reasonableness  of  number  must,  in  such  a  case, 
be  decided  with  reference  to  the  population  of  the  parish,  and  the 
previously  established  usage. 

*  The  conaent  of  a  select  vestry  for  the  care  and  management  of  the  concerns 
of  the  poor,  constitated  and  established  according  to  the  provisions  of  the  stat. 
59  Geo.  3»  c.  12,  is  saffident  to  render  vslid  a  contract  under  the  stat.  9  Geo.  1, 
c.  7,  s.  4,  for  the  lodging,  keeping,  and  maintaining  the  poor  of  s  parish.  {Clarke 
▼.  King,  M.  T.  1828,  Ex.,  2  Y.  &  J.  525).  Where,  by  a  local  act,  it  was 
enacted,  that  '*  the  inhabitants  paying  to  the  rates  should  meet  on  Tuesday  in 
Caster  week,  to  elect  to  vacancies  among  the  guardians  of  the  poor,  and  that  the 
major  part  of  the  inhabitsnts  should  make  a  list  of  eight  persons,  four  of  whom 
were  to  be  appointed  by  the  justices:'' — Held,  that  this  was  not  a  parish  within 
the  exception  of  58  Geo.  3,  c.  69,  s.  8.  To  come  within  that  clause,  the  local 
■ct  must  be  such  as  creates  a  peculiar  constitution  and  powers,  which  would  not 
be  possessed  under  the  general  act.  {Rex  v.Churehwardemof  Clerkenwell,  E.  T. 
1834,  K.  B.,  1  Ad.  &  E.  317  ;  S.  C.  3  N.  &  M.  411). 

f  The  qualification  required  to  entitle  a  person  to  be  on  the  vestry,  under  the 
26th  clause  of  1  &  2  Will.  4,  is,  that  he  should  be  a  resident  householder  rated  or 
assessed  at  a  rental  of  40/.  per  annum ;  and  it  is  not  required  that  he  should  be 
the  occupier  of  all  the  premises  for  which  he  is  so  rated.  By  the  59  Geo.  3, 
c.  39,  (a  local  act),  an  oath  was  prescribed,  to  the  effect  that  he  would  execute 
the  several  powers  reposed  in  him  as  a  vestryman,  appointed  in  pursuance  of  that 
act  :->Held,  that,  after  the  parish  had  adopted  the  act  1  &  2  Will.  4,  c.  60,  that 
oath  was  absurd,  and  that  a  vestryman  was  not  required  to  take  it.  {Rer  v. 
Churchwardens  of  St.  Panerae,  E.  T.  1834,  K.  B.,  1  Ad.  &  E.  80 ;  S.  C.  3  N. 
&M.  425). 
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III.  RELATIVE  TO  THE  ACCOUNTS*. 


Where  nine  are 
to  constitate  a 
▼estrj,  but  four 
only  gave  the 
order,  they  are 
personally 
liablef. 


IV.  RELATIVE  TO  THE  LIABILITY  OF  VESTRYMEN. 

Lambert  ».  Knott,  T.  T.  J  825.  K.  B.     6  D.  f  R.  122. 

A  LOCAL  act  placed  the  management  of  the  parish  under  nine  per- 
sons, as  governors  and  guardians,  but  authorized  the  churchwardens 
and  overseers,  with  the  governors  and  guardians,  or  any  five  or  more 
of  them,  to  enter  into  contracts;  and  the  plaintiff,  at  a  vestrj,  ten- 
dered a  contract,  nominally,  as  with  the  **  governors  and  guardians  " 
which  was  accepted  and  signed,  and  the  defendants,  who  were  the 
four  overseers,  all  concurred,  and  gave  the  necessary  orders  from 
time  to  time. 

The  Court  held,  that  they  were  personally  liable,  and  that  they 
could  not  object  that  the  plaintiff  had  not  joined  the  whole  of  the 
governors  and  guardians. 


Acting  as  vestry 
clerk  is  primd 
facie  evidence 
of  appoint- 
ment |. 


V.  RELATIVE  TO  THE  OFFICERS  CONNECTED  WITH. 

M'Gabey  v.  Alston,  M.  T.  1836.  Ex.    2  If .  ^  W.  206. 

In  an  action  brought  by  a  vestry  clerk  on  behalf  of  the  parish, 
under  a  local  act,  where  there  was  a  plea  denying  his  due  appoint- 
ment to  the  office — 

The  Court  held,  1st,  that  evidence  of  his  acting  as  such  was  suffi- 
cient primd  facie  evidence  of  the  appointment;  and,  2ndly,  that  one  of 
the  vestrymen  was  a  competent  witness  for  him. 


VI.  RELATIVE  TO  THE  INSPECTION  OF  THE  BOOKS,  &c. 

Rex  v.  St.  Marylebone  Vestrymen,  &c.,  T.  T.  1836.  K.  B. 

QN.^M.  600. 

The  rate- payers  The  parish  of  St.  Maryleboue  having  adopted  the  provisions  of 
have  no  right  to  the  1  &  2  Will.  4,  c.  60,  the  vestry,  on  the  4th  of  July,  1835,  re- 
from^tbTviMtrT  ^^^^^  ^^^  "^  person  should  copy  from  the  rate-books;  and  Uiat, 

*  Where  the  accoonts  of  trostees,  under  a  local  act,  were  directed  to  be  u- 
dited,  and  allowed  at  the  sessions:— Held,  nevertheless,  that  they 'were  com- 
pellible  to  produce  them  before  the  auditors  of  the  parish  aooonnts,  under  the  1 
&  Z  Will.  Af  c.  60,  s.  34,  (Vestry  Act),  but  that  a  mandamus  issued  against  them, 
ordering  more  than  was  warranted,  either  by  the  grievance  recited,  or  by  tbe 
provisions  of  the  Vestry  Act,  was  bad.  (Hejr  ▼.  TnuteeM  of  SL  Paneru,  M .  T. 
1836,  K.  B.,  1  N.  &  P.  507). 

t  The  vestrymen  who  put  the  vestry  clerk  in  motion  to  defend  a  local  in- 
dictment are  not  liable.  (Sprott  v.  Powell,  E.  T.  1826,  C.  P.,  3  Bing.  478). 

X  Under  the  St.  Pancras  Vestry  Act,  the  subordinate  officers  elected  bf  the 
vestry  are  not  annual  officers,  and  the  bonds  given  for  the  due  execution  of  their 
offices  to  the  directors  (who  are  annual  officers)  continue  in  force  after  the  latter 
are  out  of  office.  {M'Gahey  v.  Axlon,  E.  T.  1836,  Ex.,  1  M.  &  W.  386). 
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Agreeably  to  the  32nd  section  of  that  act^  no  person  should  be  allowed  books,  &c., 
to  inspect  the  books  of  the  parish,  except  a  rate-payer  or  creditor  S5!}f''}  *  ? 
of  the  parish.  Mr.  C.  Hibble,  a  rate-payer,  applied  subsequently  to  anthoriiedrby* 
the  vestry-clerk  at  the  Court-house,  for  permission  to  inspect  and  thelocal  statute. 
take  copies  of,  or  extracts  from,  the  rate-books  of  the  parish.  He 
was  allowed  to  inspect  the  books,  but  not  to  take  copies  or  extracts. 
On  a  former  day  a  rule  nisi  for  a  mandamus  had  been  obtained, 
directed  to  the  defendants,  commanding  them  to  permit  Mr.  U.  to 
inspect  and  take  copies  or  extracts  from  the  rate-books,  and  all 
other  books  mentioned,  referred  to,  and  declared  to  be  open  at  aU 
seasonable  times  by  the  1  &  2  Will.  4,  c.  60.  Affidavits  were  filed 
in  answer,  from  which  it  appeared  that  the  rate-books  did  not  con- 
tain a  correct  account  of  the  parish  expenditure,  but  that  there  was 
a  book  kept  by  the  direction  of  the  vestry  at  the  Court-house,  in 
which  the  parish  accounts  were  correctly  entered,  which  was  at  all 
seasonable  times  open  to  the  inspection  of  the  vestrymen,  rate-payers, 
or  creditors,  who  might  take  copies  of,  or  extracts  from,  it;  and  that 
neither  the  applicant  nor  any  vestryman,  rate-payer,  or  creditor  of 
the  parish  had  appUed  or  had  been  disallowed  to  inspect  this  book. 
The  rate-books  for  the  current  year  were  in  the  hands  of  the 
collectors. 

The  Court  held,  that  they  had  no  authority  under  the  local  act, 
or  the  1  &  2  Will.  4,  c.  60,  which  has  been  adopted  by  the  parish,  or 
at  common  law,  to  order  the  vestry  to  allow  rate-payers  to  make 
copies  of  or  extracts  from  the  books,  &c.,  not  being  authorized  by 
the  statutes. 


VII.  RELATIVE  TO  MANDAMUS  CONNECTED  WITH*. 

Rex  V,  St.  Bartholomew,  E.  T.  1831.  K.  B.     2  B.^  Ad.  507. 

This  came  before  the  Court  upon  the  return  to  a  mandamus  To  a  manda- 

which  had  been  issued,  calling  upon  the  churchwardens  and  over-  "*"■»  *  fKARzX, 

seers  of  the  poor  of  St.  Bartholomew  the  Great,  in  the  city  of  ^|^JJ  tt!ey  ° 

London,  to  give  public  notice  of  a  vestry  of  such  of  the  inhabitants  have  performed 

of  the  said  parish  as  were  by  law  entitled  to  attend  vestry  meetings,  the  duties  im- 

and  of  the  place  and  hour  of  holding  the  same,  for  the  purpose,  if  nacmorially,  so 

they  should  think  fit,  of  establishing  a  select  vestry  for  the  concerns  **  *°  prevcn 

^  On  tbe  nomination  of  the  eight  inspectors  to  act  in  the  election  of  vestry- 
men under  stat.  1  &  2  Will.  4,  c.  60,  the  decision  of  the  chairman,  on  a  show 
of  hands,  that  one  or  the  other  party  has  a  majority,  is  not  conclosive;  hut  he 
is  bound,  on  requisition  from  either  side,  to  take  steps  for  ascertaining  the 
numbers.  The  mere  existence  of  a  party  feeling  in  the  chairman  is  not  sufficient 
groond  for  impeaching  a  nomination  of  inspectors  under  the  statute ;  but  if,  after 
improperly  refusing  to  ascertain  the  numbers  voting,  he  has  declared  certain  per- 
sons to  be  the  inspectors  nominated  by  the  meeting,  and  the  election  of  Testry- 
n&en  has  thereupon  taken  place,  the  Court  will  grant  a  mandamus  for  a  new 
election,  although  a  considerable  time  has  elapsed;  ex.  gr.  where' the  election 
took  place  May  6th,  and  a  mandamus  was  moved  for  on  June  6th,  and  cause  was 
shewn  November  4th,  the  rule  was  made  absolute  November  21st.  If  four 
inspectors  have  been  improperly  declared  to  be  nominated  by  the  meeting,  a 
mandamus  will  be  granted,  although  the  other  four  inspectors  were  duly  nomin- 
ated by  the  churchwardens,  and  officiated  at  the  election.  {Reg*  v.  Veatrymenf 
Sfc,  of  St.  Pancrat,  M.  T.  1839,  Q.  B.,  11  Ad.  &  £.  15). 
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the  operation  of  of  the  poor  of  the  said  parish^  and  of  nominating  and  electing  the 
'''^a*^^'  3»  members  thereof^  if  it  should  appear  to  the  vestry  so  summoned 
^*       *  that  such  select  vestry  ought  to  be  established  in  pursuance  of  the 

statutes  in  that  case  made  and  provided;  or  that  cause  should  be 
shewn  to  the  contrary.     It  was  stated,  in  the  return  by  the  church- 
wardens and  overseers,  that  the  parish  in  question  was  an  andent 
parish,  and  that  from  time  immemorial  there  was  and  had  been  an 
ancient  and  laudable  custom,  that  the  rector  and  the  two  church- 
wardens for  the  time  being,  and  such  parishioners  as  should  bare 
served  the  office  of  upper  churchwarden,  and  such  other  parishioners 
as  should  have  been  elected  by  the  suffrage  of  the  greater  number  of 
the  rector  and  parishioners,  being  members  of  the  vestry,  in  vestij 
parochially  assembled,  w^e  used  and  accustomed  to  be  members  of 
the  said  vestry,  and,  exclusively  of  the  other  parishioners,  to  meet 
in  the  vestry,  and  there  to  consult,  treat,  and  deliberate  among 
themselves  of  the  parochial  matters  and  other  things  concerning  the 
said  church  and  parish,  or  the  advantage  and  benefit  of  the  said 
parish,  and  to  act  as  a  select  vestry  for  the  concerns  of  the  poor  of 
the  same.     It  was  also  stated  in  the  return,  that  the  rector  and 
churchwardens  who  made  the  return,   and  certain  parishtonen 
therein  named,  at  the  time  when  the  writ  was  received  were  mem- 
bers of  and  constituted,  and  at  the  date  of  the  return  were  still 
members  of  and  constituted,  the  vestry  of  the  said  parish,  according 
to  the  custom;  some  of  the  last-mentioned  parishioners  having  pre- 
viously served  the  office  of  upper  churchwarden,  and  the  residue 
having,   before  they  became  members  of  such  vestry,  been  duly 
elected  by  the  greater  number  of  the  rector  and  parishioners,  mem- 
bers of  vestry,  in  vestry  parochially  assembled;  and  that  the  dudes 
imposed  on  select  vestries  by  the  act  passed  59  G«o.  3,  (c.  12),  to 
amend  the  laws  for  the  relief  of  the  poor,  had  immemorially  been 
used,  and  accustomed  to  be  and  still  were  performed  and  executed 
by  the  vestry  so  constituted. 

Per  Cur. — By  the  statute  of  59  Geo.  3,  the  inhabitants  of  a 
parish  have  a  right  to  establish  a  select  vestry  according  to  the  pro- 
visions there  made,  except  in  certain  specified  cases;  one  of  vbidi 
is,  where  there  is  already  in  the  parish  a  select  vestry  established 
and  acted  upon  by  virtue  of  ancient  usage  or  custom,  and  which 
vestry  would  be  disturbed  in  its  functions  by  the  establishment  of  a 
new  one.  But,  supposing  such  a  vestry  to  exist,  with  a  control  orer 
the  poor,  it  ought,  in  order  to  exclude  the  operation  of  the  act,  to 
have  already  as  extensive  powers  for  the  regulation  of  the  poor  as 
the  statute  gives  to  new  select  vestries;  and  the  present  return  states 
that  the  ancient  vestry  has  immemorially  performed  all  the  duties 
imposed  by  the  statute.     We  agree  that  this  is  to  be  taken  concla- 

*  Where,  under  a  local  act,  it  was  provided  that  there  sbonld  alwap  be  fifty- 
one  trustees,  besides  those  who  might  become  such  by  virtue  of  the  office  of  vkaii 
churchwarden,  and  overseer : — Held,  that  a  party  who  was  a  trustee  did  aot  kw 
the  character  of  trustee  by  becoming  an  official  trustee,  or  by  being  appoinled 
churchwarden ;  and  a  mandamus  to  elect  another  trustee  in  his  place  reiued. 
(Rear  v.  Tnuteet  qf  St.  Mary  Abbott^  Kennmgton,  T.  T.  1831,  K.  B.,  2  B.  & 
Ad.  740). 

The  justices  have  no  jurisdiction  as  to  the  vestrymen  nominated  and  elected  br 
the  inhabitants  in  vestry,  and  therefore  have  no  discretion  to  refuse  the  parties 
so  elected ;  and  a  mandamus  to  compel  the  insertion  of  names  presented  vtf 
granted.  {Rex  v,  Adams,  M.  T.  1834,  K.  B.,  2  Ad.  &  E.  409). 


VOLUNTARY  CONVEYANCE.  B79 

siTety  as  true  in  point  of  fact,  if  it  can  be  true  in  point  of  law. 
Then  the  question  is,  looking  at  this  statement,  and  comparing  it 
with  the  statute,  whether  it  can  by  possibility  be  true.  Among  the 
duties  imposed  by  the  statute  b  that  of  superintending  the  funds 
raised  by  poor-rates;  and  it  is  enacted  that  the  OTcrseers,  in  the 
execution  of  their  office,  shall  conform  to  the  directions  of  the  select 
vestry,  which  is  substantially  a  provision  that  the  vestry  shall  make 
orders  to  be  binding  on  the  overseers.  Now,  we  know  judicially  that 
there  were  neither  overseers  nor  poor-rates  before  the  4drd  of  Eliza- 
beth. The  ancient  vestry  may  have  had,  from  time  immemorial,  the 
power  of  applying  and  managing  funds  raised  for  the  relief  of  the 
poor,  otherwise  than  by  compulsory  rates,  and  there  is  no  reason 
that  they  should  not  continue  to  enjoy  that  authority,  if  existing; 
bat  it  is  also  clear  that  the  inhabitants  are  not  precluded  from  exer- 
cising the  power  of  appointing  a  vestry  to  discharge  those  functions, 
and  very  important  ones  they  are,  which  arise  out  of  the  poor  law 
first  established  by  the  statute  of  Elizabeth.  The  return  cannot  be 
supported,  as  it  in  effect  merely  alleges  a  usage  to  prevent  the  opera^r 
tion  of  the  59  Geo.  3. 


Ffeto* 


FoIuntatB  CTonbeBance  t- 


*  By  Beg.  Gen.,  H.  T.  2  Will.  4,  the  rale  for  a  view  may  in  all  cases  be  drawn 
Qp  by  the  officers  of  the  Court,  on  Uie  application  of  the  party,  without  affidavit 
or  motion  for  that  purpose. 

'f*  By  6  Geo.  4,  c.  16,  s.  73,  it  is  enacted,  *'  Tliat,  if  any  bankrapt,  being  at 
the  time  insolvent,  shall  (except  upon  the  marriage  of  any  of  his  children,  or  for 
flome  valuable  consideration)  have  conveyed,  assigned,  or  transferred  to  any  of  his 
children,  or  any  other  person,  any  hereditaments,  offices,  fees,  annuities,  leases, 
goods,  or  chattels,  or  have  delivered  or  made  over  to  any  such  person  any  bills, 
bonds,  notes,  or  other  securities,  or  have  transferred  his  debts  to  any  other  per- 
son, or  into  any  other  person's  name,  the  commissioners  shall  have  power  to  sell 
and  dispose  of  the  same  as  aforesaid ;  and  every  such  sale  shall  be  valid  against 
the  bankrupt,  and  such  children  and  persons  as  aforesaid,  and  against  all  persons 
claiming  under  him.'' 

By  1  &  2  Vict.  c.  110,  s.  59,  it  is  enacted,  "  That,  if  any  such  prisoner  shall, 
before  or  after  his  or  her  imprisonment,  being  in  insolvent  circumstances,  volun* 
tarily  convey,  assign,  transfer,  charge,  deliver,  or  make  over  any  estate,  real  or 
personal,  security  for  money,  bond,  bill,  note,  money,  property,  goods,  or  effects 
whsitsoever,  to  any  creditor  or  creditors,  or  to  any  person  or  persons,  in  trust 
for,  or  to  or  for  the  use,  benefit,  or  advantage,  of  any  creditor  or  creditors,  every 
sach  conveyance,  assignment,  transfer,  charge,  delivery,  and  making  over  shaU 
be  deemed  and  is  hereby  declared  to  be  fraudulent  and  void  as  against  the  provi- 
sional or  other  assignee  or  assignees  of  such  prisoner,  appointed  under  this  act : 
Provided  always,  that  no  such  conveyance,  assignment,  transfer,  diarge,  delivery, 
or  making  over  shall  be  so  deemed  fraudulent  and  void,  unless  made  within  three 
months  before  the  commencement  of  such  imprisonment,  or  with  the  view  or 
intention,  by  the  party  so  conveying,  assigning,  transferring,  charging,  deliver- 
ing, or  making  over,  of  petitioning  the  said  Court  for  his  discharge  from  custody 
under  this  act." 

The  want  of  possession,  under  a  deed  conveying  personal  chattels,  is  only  evi- 
dence of  fraud  capable  of  explanation.  {Mariindalt  v.  Booth,  E.  T.  1832,  K.  B.y 
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3  B.  &  Ad.  498).  A  sale  to  a  creditor  of  personal  property,  by  a  penon  in  em- 
barrassed drcamstances,  without  any  change  of  possession,  is  valid,  unless  made 
with  a  fraudulent  intention  to  defeat  other  creditors.  The  continuance  of  peases- 
sion  is  not  conclusive  evidence  of  fraud.  (^Basiwood  v.  Brown,  M.  T.  1825,  N.  P., 
1  Ry.  &  M.  312). 

One  C,  who  had  agreed  to  purchase  certain  land  of  one  H.,  contracted  to  ecm- 
vey  the  same  to  one  W.,  who  transferred  his  interest  in  the  contract  to  Medley. 
Medley,  in  1818,  by  settlement  made  on  his  marriage,  covenanted  that,  in  case 
C.  should  be  enabled  to  convey,  he  would  pay  C.  150/.,  and  procure  the  land  to 
be  conveyed  to  the  trustees,  with  a  proviso  ttaX,  if  C.  should  not  be  enabled  to 
convey,  then  no  obligation  or  liability  at  law  or  in  equity  should  attadi  on 
Medley,  to  procure,  or  endeavour  to  procure,  a  conveyance  from  any  other  per- 
son, or  to  pay  the  value  of  the  same  to  the  trustees  by  way  of  satisfiiction  for  the 
same,  nor  should  Medley  in  such  case  be  precluded  or  disabled  from  purchasmg 
the  same  for  his  own  benefit.  After  the  marriage  had  taken  effect,  viz.  in  June, 
1818,  Medley  obtained  a  conveyance  of  the  land  from  the  trustees  of  H.,  the 
owner ;  and  in  February,  1818,  by  settlement,  reciting  the  agreement  to  purchase, 
that  C.  had  not  been  enabled  to  convey,  that  Medley  had  purchased  of  die 
owners,  and  that  he  was  desirous  to  convey  the  land  to  the  iises  of  his  mairiage 
settlement,  conveyed  the  same  to  the  trustees  of  such  settlement  accordingly :— 
Held,  that  Medley  being  under  no  obligation,  either  in  law  or  equity,  to  transfer 
the  land  in  question,  which  he  had,  in  consequence  of  the  inability  of  C.  to  convey 
it,  purchased  of  the  trustees  of  H.,  without  the  intervention  of  C,  sudi  settk- 
ment,  being  made  after  marriage,  was  purely  voluntary,  and  void  as  agaiut  a 
bona  fide  purchaser  for  a  valuable  consideration.  {Doe  d.  Bamei  v.  Rowt,  T.T. 
1838,  C.  P.,  4  Bing.  N.  S.  737 ;  S.  C.  6  Scott,  525). 

The  assignees  of  an  insolvent  debtor  are  entitled  to  avail  tiiemsdves,  as 
**  parties  grieved,"  of  the  provisions  of  the  stat.  13  Elizabeth,  c.  5,  where  a 
conveyance  has  been  fraudulently  made  by  the  insolvent  within  the  prohibited 
terms  of  that  statute.  {Butchery,  Harrieon,  T.  T.  1833,  K.  B.,  4  B.  &  Ad.  129). 
But  where,  several  executions  being  in  at  the  same  time  on  the  insolvent's  gooib, 
which,  wi^  the  landlord's  claim,  and  for  taxes,  &c.,  would  more  than  have 
absorbed  the  whole  property,  the  insohent  consented  to  a  proposal  to  aaain 
over  the  whole  of  his  property  to  the  defendants,  one  the  landlady,  and  the  other 
one  of  the  execution  creditors,  for  the  benefit  of  all  his  creditors,  the  ddendaati 
to  pay  off  the  execution  creditors  and  carry  on  the  business  to  a  certain  time, 
whereby  a  surplus  would  be  realised : — Held,  that  the  assignment  was  not  to  be 
deemed  voluntary  and  fraudulent  within  the  Insolvent  Acts,  and  that  there  was  a 
sufficient  consideration  from  the  defendants.  {KmgM  v.  Ferffuuon,  T.  T.  1839, 
Ex.,  5  M.  &  W.  389).  So,  where  the  insolvent,  being  disMned  on  for  rent, 
applied  to  the  defenoanta,  to  whom  he  was  already  greatly  indebted,  for  8»st- 
anoe,  and  they  refused,  unless  he  would  execute  an  assignment  of  his  ellects  to 
them  as  a  security  for  the  original  debt  and  new  advance,  which  he  did : — Held, 
that  it  could  not  be  considered  a  voluntary  conveyance  within  7  Geo.  4,  c  &7, 
8.  32.  {Amell  v.  Bean,  M.  T.  1831,  C.  P.,  8  Bing.  87 ;  S.  C.  6  Bi.  &  P.  151). 
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Thornton  v.  Tuackery,  H.  T.  1828.  Ex.     2  T.  ^  J.  156. 

Declaration  on  an  agreement,  that,  on  plaintiff  paying  7,500/.,   A  wager,  ape- 
defendant  should  pay  to  the  plaintiff  the  sum  of  10,000/.,  or  such  culating  on  the 
proportion  of  that  sum  as  J.  H.  &  Co.  should  pay  to  their  legal  credit  of  an- 
general  creditors.     Averment,  that  J.  H.  &  Co.  had  paid  their  legal  jUegal*. 
general  creditors.     On  error — 

The  Court  held,  that  it  was  no  ground  for  arresting  the  judg- 
ment, that  the  subject-matter  was  in  fact  a  wager,  and  speculating  on 
the  credit  of  another,  in  which  the  parties  had  no  interest:  it  rests 
with  the  Judge  at  the  trial  whether  he  will  proceed  with  the  case. 


Evans  v.  Jones,  E.  T.  1839.  Ex.     5  M.^JF.  77. 

Assumpsit.     The  declaration  stated  that  one  T.  W.  had  been  But  a  wager 
brought  in  custody  from  Carnarvon  to  London,  where  he  was  in-  ••  to  Ac  result 
dieted  for  having  feloniously  uttered  a  certain  forged  will,  and  was,  at  v^  V^jlon  a 
the  time  of  making  the  promises  thereinafter  mentioned,  upon  his  criminal  charge, 
trial  at  the  Centrd  Criminal  Court,  whereupon,  on  the  10th  of  pending  the 
April,  1838,  a  certain  discourse  arose  between  the  plaintiff  and  the  trial,  ia  illegal, 
defendant  with  reference  to  the  said  T.  W.  and  the  said  charge 
against  him;  whereupon,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  had  then  promised  the  defendant  to  pay 
him  U.  if  the  said  T.  W.  should  not  ever  return  to  Carnarvon,  but 
be  transported,  &c.,  the  def^dant  promised  the  plaintiff  to  pay  him 
1 0/.  if  the  said  T.  W.  should  not  be  transported  and  should  return 
to  Carnarvon.     Averment,  that  the  said  T.  W.  was  duly  acquitted 
of  the  charge  against  him,  and  was  not  then  or  at  any  other  time 
transported,  &c.,  but,  on  the  1st  of  May,  1838,  returned  to  Carnar- 
von.    Request  to  pay  and  refusal.     General  demurrer. 

Per  Cur, — On  the  principle  of  the  cases  that  have  been  decided 
since  Jones  ▼.  Randall,  (Cowp.  37),  the  Court  is  compelled  to  say 
that  this  wager  is  void.  No  one  has  a  right  to  acquire  by  his  own 
act  an  interest  in  interrupting  the  course  of  the  administration  of 
justice,  especially  that  of  criminal  justice;  but,  on  the  contrary, 
every  one  is  bound  to  keep  himself  and  others  free  to  disclose  what 
they,  may  know  with  regard  to  the  subject  of  inquiry.  It  is  here 
stated  that  the  subject  of  the  wager  was  on  his  trial  at  the  time  it 
was  made,  and  that  it  is  impossible  to  say  in  what  manner  these  par- 
ties might  in  fact  conduct  themselves,  yet  the  tendency  of  the  wager 
was  to  lead  them  to  procure,  by  any  means,  the  particular  result  in 
which  each  was  interested.     That  this  tendency  is  the  foundation  of 

^  If,  to  qualify  a  horse  to  start  for  a  certain  stake,  it  should  have  been  regn- 
larly  hunted  with  the  hounds  of  A.  B.,  it  is  not  necessary  that  the  horse  should 
have  hunted  every  day  the  hounds  went  out,  but  once  hunting  with  those  hounds 
u  not  eufieieui.  If  a  race  be  advertised  to  take  place  under  certain  conditions, 
the  stakeholder  cannot  waive  any  of  the  conditions  without  the  consent  of  the 
whole  of  the  subscribers.  If  the  plaintiff's  horse  was  disqualified,  as  not 
coming  within  the  description  of  horses  that  were  to  run,  he  cannot  recover 
back  his  original  share  of  the  stake,  if  he  was  aware  of  the  disoualification, 
and  was  guilty  of  a  misrepresentation.  {Welter  v.  DawkinSf  1827,  N.  P.,  2  C.  & 
P.  618). 
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the  illegality  of  such  agreements  is  well  established.  The  principle 
was  lauch  discussed  in  Gilbert  y.  Sykes,  (Cowp.  729),  where  a  wager 
on  the  life  of  Napoleon  Bonaparte  was  held  to  be  illegal;  and  it  gave 
as  much  satisfaction  at  the  time  to  hear  it  so  decided,  on  the  ground, 
that  an  agreement  which  had  a  tendency  to  encourage  assassination 
could  not  be  supported,  though  the  person  to  whom  it  related  was  a 
public  enemy  of  the  country.  The  present  case  is  not  so  strong  as 
that,  but  our  judgment  must  be  for  the  defendant. 


II.  RELATIVE  TO  THE  STAKEHOLDER*. 


III.  RELATIVE  TO  ACTIONS  FOR  THE  RECOVERY  OF. 

(a)  Pj^eas.     See,  also,  tit.  Bills  and  Notes. 

Martin  v.  Smith,  E.  T.  1838.  C.  P.    4  Binff.  N.  S.  436. 

That  the  action  In  assumpsit  for  money  had  and  received,  plea,  non  assumpsit.  It 
was  brought  for  appeared  that  a  wager  of  lOOOZ.  was  made  on  the  result  of  a  trotting 
^^Swtm  ™*tch  between  two  celebrated  horses,  in  which  wager  the  plaintiff  aod 
most  be^ui-  ^^®  defendant  each  took  shares,  and  were  on  the  winning  side.  The 
ed.  defendant  promised  to  pay  the  plaintiff  his  proportion  as  soon  as  he 

receiyed  it  from  the  owner  of  the  losing  horse,  but  having  failed  to 
do  so,  the  action  was  brought  to  recover  the  amount  so  received.  It 
was  objected  that  the  plaintiff  must  be  nonsuited,  on  the  ground  that 
the  wager  was  illegal;  but  the  learned  Judge  being  of  opinion  that 
illegality  of  consideration  ought  to  have  been  specially  pleaded,  a 
verdict  was  found  for  the  plaintiff. 
And  of  that  opinion  were  the  Court. 


(b)  Replication. 

Lacey  v.  Umbers,  E.  T.  1835.  Ex.    2  C,  M.  ^R.l  12. 

The  replication  The  declaration  stated,  that,  by  the  established  usage  of  racing,  it 
may  traverae  was  regulated,  that,  in  all  races  to  be  run  for,  all  stakes  for  sweep- 
^  ^erf        stakes  should  be  made  before  the  hour  of  starting  for  the  first  race 

of  the  day,  and  be  paid  into  the  hands  of  the  person  appointed  by 
the  stewards  to  receive  the  same,  and  in  default  thereof  oy  any  per- 
son he  should  pay  the  whole  stake  as  a  loser,  whether  his  horse 
should  come  in  first  or  not.  It  then  alleged  that  certain  races  were 
appointed  to  be  run  at  Ludlow;  and  that,  by  a  regulation  of  the 
Ludlow  races,  all  stakes  should  be  paid  to  the  clerk  of  the  raeea 
before  eleven  o*  clock  on  the  day  of  running^  or  the  owner  should  not 

*  Money  deposited  with  a  atakeholder  to  abide  the  result  of  a  legal  hone-nee 
Ss  not  reooverahle  back  from  him  after  the  race  has  been  run,  although  there  u  a 
dispute  M  to  the  winner.  {Uarryai  v.  Broditnck,  £.  T.  1837,  Ex.,  2  M.  &  W. 
369). 
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be  entitled,  though  a  winner;  that  the  plaintiff  and  defendant  both 
ran  their  horses  at  those  races,  the  plaintiff  having  paid  his  stakes 
before  the  hour  of  starting  and  before  eleven  o'clock;  that  the  de- 
fendant's horse  came  in  first,  and  would  have  received  the  whole 
stakes  but  for  his  default  in  not  paying  before  the  hour  of  starting  or 
be/ore  eleven  o* clock  ;  that  the  plaintiff's  horse  came  in  second,  and 
therefore  he  was  entitled  to  the  whole  stakes,  and  the  defendant  was 
liable  to  pay  to  him  the  stake  which  he  ought  to  have  paid  to  the 
clerk  of  the  races.  Plea,  that  defendant  tendered  his  stakes  to  the 
clerk  of  the  races  before  the  hour  of  Harting  for  the  first  race  of 
the  daj,  and  before  the  running  for  the  second  race,  but  it  was  re- 
fused. Replication^  that  it  was  not  tendered  before  eleven  o'clock. 
On  demurrer — 

The  Court  held,  that,  even  if  there  were  no  departure,  which,  sem- 
ble,  there  was,  yet  the  Ludlow  regulation  did  not  make  the  defendant 
liable  to  pay  as  a  loser,  but  only  prevented  him  from  receiving  as  a 
winner,  and  that  the  replication  was  sufficient,  and  traversed  a 
material  allegation. 


(e)  Of  the  judge  refusing  to  try. 

Walpole  v.  Saunders,  M.  T.  1825.  K.  B.     7D.^R,  130;  S.  C. 
Robinson  v.  Mearns,  H.  T.  1825,  K.  B.,  6  D.  ^  22.  26. 

The  Judge  at  the  assizes  tried  a  cause,  in  which  the  question  It  i«  dlscre- 
was  as  to  which  party  the  stakes  of  a  cricket-match  ought  to  have  ?^'T^j!^'^u. 
been  paid.     It  was  suggested  that  it  was  beneath  the  dignity  of  a  ^^^ hevdll try' 
court  of  justice  to  try  such  a  cause —  the  caoie*. 

The  Court  said,  that  it  was  in  the  discretion  of  a  Judge  whether 
he  would  try  it;  and  if  he  thought  proper  to  do  so,  they  could  not 
set  aside  the  verdict. 


aSaget  of  laint. 


aStageS.     See  tits.  Master  and  Servant — Ship  and  Shipping. 


*  The  Lord  Chief  Jaitioe  will  not  trj  an  action  for  money  had  and  received  to 
recover  back  a  depoait  paid  to  abide  the  event  of  a  wreatliog  match,  which  did 
not  take  place.  {Ketmedf  v.  Gad,  T.  T.  1828,  N.  P.,  1  M.  &  M.  225 ;  S.  C. 
3  C.  &  P.  376).  And,  where  an  action  for  money  had  and  received  was  brought 
againat  the  atakeholder  on  a  dog-fight  to  recover  the  stakes,  on  the  ground  that 
the  plaintiff's  dog  won,  the  Judge  ordered  it  to  be  struck  out  of  the  cause  paper, 
as  he  would  not  try  which  dog  won  the  battle.  {Egerton  v.  FurxmoHf  H.  T. 
1825,  N.  P.,  1  Ry.  &  M.  213  ;  S.  C.  1  C.  &  P.  613). 

t  By  3  &  4  Wm.  4,  c.  42,  s.  13,  it  is  enacted,  that  no  wager  of  law  shall  be 
hereafter  allowed.  (See  Barry  v.  Johmon,  1  New  Rep.  295 ;  Kin(^  v.  Williawu, 
2  B.  &  C.  538;  S.  C.  4  D.  &  R.  3). 
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See,  also,  tit.  Attorney, 


Williams  v.  Williams,  M.  T.  1831.  Ex.    2  C.  ^  /.  55. 

A  judgment  On  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the  jndg 

signed  on  a        ment  signed  in  the  Court  of  Great  Sessions  for  the  county  of  Carnar- 

*  By  11  Geo.  4  &  1  WiU.  4,  c.  70— 

Sect.  1.  Puisne  Judges  to  sit  in  rotation,  or  as  they  ahaU  agree,  but  notkH 
than  three  at  a  time  in  banco. 

Sect.  2.  Salaries  to  additional  Judges. 

Sect.  3.  Retirement  allowances  to  additional  judges. 

Sect.  4.  Additional  Judges  may  sit  in  London  and  Westminster. 

Sect.  5.  Repeal  of  act,  3  Geo.  4,  c.  102. 

Sect  6.  Terms  altered. 

Sect.  7.  Limiting  the  time  for  sittings. 

Sect.  8.  Regulation  as  to  writs  of  error. 

Sect.  9.  Judgments  to  be  pronounced  in  all  trials  for  felonies  upon  record 
during  the  sittings  or  assizes,  except  as  herein  is  excepted. 

Sect.  10.  Attomies  of  King's  Bench  or  Common  Pleas  may  practise  in  the 
Exchequer  in  like  manner.    Fees  of  clerks. 

Sect.  11.  Judges  may  make  rules  for  regulation  of  Courts. 

Sect.  12.  Justification  of  bail  before  Judge  in  chamber^. 

Sect.  13.  Jurisdiction  of  Courts  at  Westminster  extended  to  counties  pala- 
tine, &c. 

Sect.  14.  Present  jurisdiction  of  counties  palatine  and  principality  of  Wales  to 
tease.     Suits  to  be  transferred. 

Sect.  15.  Not  to  affect  the  rights  of  the  corporation  of  Chester. 

Sect.  16.  Attomies  of  Courts  of  Great  Sessions  allowed  to  practise  on  payiaeDt 
of  certain  fees. 

Sect.  17.  Attomies  of  Great  Sessions  may  ht  admitted  as  attomies  at  West- 
minster. 

Sect.  18.  Masters  Extraordinary,  acting  in  courts  abolished  by  this  act,  sllovtd 
to  exercise  same  powers  upon  certain  conditions. 

Sect  19.  Assizes  to  be  held  in  Chester  and  Wales. 

Sect.  20.  Mode  of  holding  assizes  in  Chester  and  Wales  until  his  Majesty  duB 
otherwise  direct. 

Sect.  21 .  Regulations  as  to  rendering  in  discharge  of  bail,  defendant  not  beinf 
in  custody. 

Sect.  22.  As  to  rendering  in  discharge  of  bail,  defendant  being  already  in 
custody. 

Sect.  23.  Upon  termination  of  office  of  Welsh  Judges,  their  salaries  to  be  re- 
tained, and  form  part  of  Consolidated  Fand. 

Sect.  24.  Compensation  to  Welsh  Judges  on  abolition  of  their  offices. 

Sect.  25.  Compensation  to  persons  affected  by  abolition  of  the  Courts  of  Waks 
and  Cheater. 

Sect.  26.  Persons  appointed  under  certain  restrictions  to  the  offices  about  to 
be  abolished  not  entitled  to  compensation,  and  certain  statements,  to  be  Tcriiie^l 
on  oath,  to  be  first  made  by  persons  claiming  compensation. 

Sect.  27.  Records  of  the  several  Courts  abolished  to  be  kept  as  beretolbre 
until  otherwise  provided  for. 

Sect.  28.  Proclamations  upon  fines  acknowledged  before  the  oommenoemcBt 
of  this  act,  how  to  be  made. 

Sect.  29.  Fines  and  recoveries  to  be  levied  of  lands  in  Cheshire,  Chester,  and 
Wales  to  be  levied  as  in  other  counties  of  England. 

Sect.  30.  Not  to  affect  the  rights  of  assignees  by  patents  before  the  passiiif  of 
this  act. 

Sect.  31.  Lord  Chancellor  may  appoint  trustees  for  charitable  uses  in  Uc«  of 
Judges  aboUshed  by  this  act. 

Sect.  32.  Officers  to  take  the  same  oaths  before  Judges  hereby  appointed  as 
they  did  before  the  Judges  of  the  Courts  hereby  aboliabed. 
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Toiij  and  the  execatioa  issued  thereon,  should  not  be  set  aside  for  cognovit  in  the 
irresularity,  &c.,  it  appeared,  from  the  affidavits,  that  the  cognovit  9®"r*  of  Great 
upol  which  the  jud^ent  akd  execution  were  founded  had  been  S"^'^, 
given  in  the  year  1823,  but  that  the  judgment  was  not  entered  up  though  no  pro- 
until  the  10th  of  October,  1830,  the  day  before  the  expiration  of  ceedings  except 
the  Welsh  jurisdiction.     It  was  also  sworn  that  the  cognovit  had  ^^  service  of  a 
been  given  on  a  concessit  solvere  before  any  process  had  issued,  ex-  ^^^ 
cept  what  is  called  a  new  rule;  but  it  was  stated  in  the  affidavits  of 
two  practitioners  in  the  Court  of  Great  Sessions,  and  of  the  deputy 
prothonotary  thereof,  to  have  been  the  uniform  practice  for  many 
years  to  take  such  cognovits,  and  that  all  the  proceedings  had  been 
regular  so  far  as  related  to  the  practice  of  that  Court.     Previously 
to  the  judgment  being  signed,  a  queratur,  tested  seven  years  subse- 
quent to  the  date  of  the  cognovit,  was  entered. 

Per  Cur. — It  appears  to  us  that  this  was  a  regular  judgment. 
The  application  fails,  as  the  affidavits  on  which  it  is  founded  do  not* 
shew  that  the  proceedings  have  been  contrary  to  the  practice  of  the 
Court  of  Great  Sessions,  and  those  filed  on  the  other  side  lead  us  to 
conclude  them  in  conformity  with  that  practice.  It  has  been  said 
that  the  cognovit  was  given  before  the  commencement  of  any  action, 
but  we  do  not  see  why  we  are  not  at  hberty  to  presume  all  to  have 
been  rightly  done,  and,  if  so,  to  presume  an  original  to  have  issued, 
though  it  was  not  served. — Bule  discharged,  with  costs. 


Evans  dem.,  Griffith  ten.,  M.T.  1832.  C.  P.   9Binff.  311 ;  S.C. 

2M.^  Scott,  32. 

Under  the  stat.  II  Geo.  4  &  1  Will.  4,  c.  70,  s.  14,  the  juris-  The  omission  to 
diction  of  the  Courts  of  Great  Sessions  in  Wales  as  to  recoveries  is  enter  a  recovery 

Sect.  33.  For  pasaing  accounts  of  sheriffs  of  coanty  of  Chester  and  principality 
of  Wales. 

Sect.  34.  Attomies-general  of  coanty  of  Chester  and  of  Wales  to  continue  until 
his  Majesty  shall  otherwise  appoint. 

Sect.  35.  When  quarter  sessions  are  to  be  held. 

Sect.  36.  How  landlords  to  recover  possession  of  lands  where  their  right  of 
entry  accrues  in  or  after  Hilary  or  Trinity  Terms  respectively. 

Sect.  37.  Declaration  to  be  intitled  specially. 

Sect.  38.  Writ  of  possession  may  issue  on  certificate  of  Judge,  &c. 

Sect.  39.  Commencement  of  act. 

The  action  by  concessit  solvere  in  Wales  cannot  be  commenced  by  notice,  but 
only  by  original.  {Phillipa  v.  Williams,  E.  T.  1829,  Ex.,  3  Y.  &  J.  207). 

The  Courts  above  have  no  jurisdiction,  by  the  Welsh  Judicature  Act, 
(5  Geo.  4,  c.  106,  s.  2),  to  arrest  the  judgment  in  a  cause  tried  in  Wales. 
Vauffhant  B.,  dubitante.  {Powell  v.  Salisbury,  T.  T.  1828,  Ex.,  2  Y.  &  J. 
391). 

By  the  Welsh  Judicature  Act,  (5  Geo.  4,  c.  106,  s.  21),  it  is  enacted,  ''That, 
m  all  transitory  actions  which  sball  be  brought  in  any  court  of  record  out  of  the 
principality,  and  the  debt  or  damages  recovered  shall  not  amount  to  50/.,  and  it 
shall  appear,  on  the  evidence  given  on  the  trial,  that  the  cause  of  action  arose  in 
the  principality,  and  that  the  defendant  was  resident  in  Wales  at  the  time  of  the 
service  of  any  writ,  or  other  mesne  process  served  on  him  in  such  action,  and  it 
shall  be  so  testified  under  the  hand  of  the  Judge  who  tried  the  cause,  a  judgment 
of  nonsuit  shall  be  entered :" — Held,  that  it  is  discretionary  in  the  Judge  who 
tries  the  cause  to  grant  or  refuse  the  certificate  mentioned  in  the  act ;  and  that, 
-where  the  Judge  has  refused  to  certify,  this  Court  has  no  power  to  order  a  judg- 
ment of  nonsuit  to  be  entered.  (Jones  v.  Kenrick,  T.  T.  1828,  K.  B.,  8  B.  &  C. 
337;  S.C.  IM.&M.  170). 

VOL.  V.  Q  a 
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in  the  Coart  of  transferred  to  this  Court;  and  bj  sect.  27,  it  is  enacted,  that  "the 
Grnt  Sesrioos  Court  of  Common  Pleas  shall  have  the  like  power  and  authority 
be  amendedTbr  ^  *niend  the  records  of  fines  and  recoTeries  passed  heretofore  in 
the  Court  of  ^^7  ^  ^^^  Courts  abolished  by  this  act,  as  if  the  same  had  beta 
C.  P.*  levied,  suffered,  or  had  in  the  Court  of  Common  Pleas." 

The  Court  held,  where  the  officer  of  the  Court  of  Great  Sessions 
had  omitted  to  enter  of  record  a  recovery  duly  suffered  at  bar  in 
1804,  that  this  Court  had  the  same  power  to  amend  such  recovery 
as  if  it  had  been  suffered  in  this  Court;  and  an  order  nisi  obtain^ 
for  such  recovery,  being  entered  nunc  pro  tunc,  was  made  absolute 
accordingly. 


Jardine  r.  Lewis,  E.  T.  1829.  K.  B.     9  B.^  C.  545. 

The  Coart  in  The  cause  was  tried  in  an  English  county,  the  cause  of  action 

banco  hai^  no  having  arisen  in  Wales.  The  plaintiff  having  recovered  less  than 
Mrtificate  as*to  ^^^'»  ^^®  Judge  gave  the  following  certificate  on  the  back  of  the 
costs, unless  the  Nisi  Prius  record: — I  do  hereby  certify,  that  it  appeared,  upon  the 
Judge  who  tried  evidence  given  on  the  trial  of  this  cause,  that  the  cause  of  action 
****  ^^fl^"*  arose  in  the  principality  of  Wales,  and  it  was  proved,  by  persons 
^         *'  who  lived  a  few  miles  from  the  defendant's  place  of  residence,  thst 

he  had  been  resident  for  the  last  ten  years  in  the  dominion  of 
Wales,  that  application  for  payment  was  made  by  the  bankrupt  be- 
fore the  bankruptcy,  and  by  the  assignees  after  the  bankruptcy,  by 
letters  directed  to  the  defendant  in  Wales,  and  it  did  not  appear 
that  he  had  any  other  place  of  residence,  or  was  ever  out  of  Wales, 
but  no  evidence  was  given  of  the  issuing  or  service  of  the  writ  or 
other  mesne  process  in  this  action,  or  of  the  place  in  which  the  de- 
fendant actually  was  at  the  time  of  the  service  of  such  writ  or  other 
mesne  process — S.  Gaselee.  Upon  this  certificate,  the  defendant 
obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  a  nonsuit 
should  not  be  entered.  This  rule  was  obtained  upon  the  authority 
of  the  5  Geo.  4,  c.  106,  s.  21. 

Per  Cur, — The  Court  in  banco  have  no  power  to  assist  a  defend- 
ant under  the  5  Geo.  4,  c.  106,  s.  21,  unless  the  Judge  who  tried 
the  cause  has  certified;  nor  will  they  decide  the  question,  whether 
certain  special  facts  which  are  stated  in  the  certificate  hring  the  case 
within  the  act  or  not.     The  Judge  who  tried  the  cause  is  himself 

*  See  also  ante,  tit.  Recovery. 

t  That  part  of  the  statute  (13  Geo.  3,  c.  51)  which  relates  to  the  plaiatiff 
paying  costs  to  the  defendant,  in  personal  actions  arising  in  Wales  and  tried  m 
England,  unless  10/.  is  recovered,  is  wholly  repealed  from  the  24th  Jane,  1824; 
and  the  2nd  section  of  5  Geo.  4,  c.  IOC,  enacting  nearly  similar  proTisions,  eioe^ 
50/.  be  recovered,  did  not  come  into  operation  till  the  6th  November,  1824 :  so 
that,  in  all  actions  tried  between  those  days,  neither  of  the  statutes  applies,  and 
the  plaintiff  gets  the  same  costs  as  if  the  cause  arose  entirely  in  Knglanld.  (Hmtt 
V.  Williams,  1824,  N.  P.,  1  C.  &  P.  468). 

The  5  Geo.  4,  c.  106,  s.  2,  authorizes  applications  to  the  three  saperior  Couts 
for  new  trials,  &c.,  in  actions  tried  in  the  Courts  of  Great  Sessions  m  Wales.  Pre- 
vious to  such  an  application,  the  transcript  of  the  record  ought  to  be  tramwittrJ 
from  the  inferior  to  the  superior  Courts.  The  same  statute  leaves  the  costs  of 
such  applications  in  the  discretion  of  the  Court  above.  Tliis  Coart  refused  the 
costs  of  rules  discharged  where  the  applications  were  proper  as  fooBifed  om  the 
permission  of  the  Judge  below.  (Tyton  v.  ThomoM,  U.  T.  1825,  Ex.,  I  M.  &  Y. 
119). 
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to  decide  upon  those  facts,  and  is  either '^to  grant  or  refuse  the  cer- 
tificate in  the  terms  given  by  the  act. 


Howell  v.  Howell,  E.  T.  1827.  K.  B.     6  B.  ^  C.  427. 

This  was  an  action  tried  at  the  Great  Sessions  in  Wales,  in  Under3G€o.4, 
which  the  plaintiff  failed.    He  subsequently  had  applied  to  this  c.  106,  the 
Court  under  the  3  Geo.  4,  c.  106,  s.  2,  for  a  rule  to  shew  cause  9.^'^^^"  * 
why  there  should  not  be  a  new  trial,  and  he  had  obtained  a  rule.  ,^^|^  ^°to7 
But  previously  to  this  judgment  had  been  entered  up  against  him  granting  a  new 
in  the  Court  of  Great  Sessions  under  the  authority  of  the  4th  sec-  trial, 
tion  of  that  act,  which  provides  that  no  judgment  should  be  delayed 
or  stayed  in  that  Court,  unless  the  party  intending  to  move  for  a 
new  trial  should  first  enter  into  a  recognizance  with  two  sufficient 
sureties,  to  be  approved  of  by  the  Court,  conditioned  for  the  pay- 
ment of  the  damages,  if  any,  and  also  of  the  costs  to  be  awarded  by 
the  Court  of  Great  Sessions. 

Per  Cur, — ^The  recognizance  is  in  the  nature  of  bail  in  error.  If 
not  given,  the  proceedings  will  not  be  stayed.  But  the  unsuccess- 
fdl  party  on  the  trial  in  one  case,  or  in  the  suit  in  the  other,  may 
still  go  on:  and  if,  in  one  case,  he  succeeds  in  getting  the  judgment 
reversed,  he  may  have  a  writ  of  restitution  to  restore  him  to  all 
that  he  has  lost  by  the  judgment;  and,  in  the  other,  if  he  succeeds 
upon  his  motioD,  he  shall  have  a  new  trial,  and  if  he  be  successful 
upon  that,  he  will  be  entitled  to  restitution  in  case  the  judgment 
shall  have  been  acted  upon.  The  plaintiff  has,  therefore,  a  right  to 
go  on  with  the  rule  he  has  obtained. 


SSSarrant.     See  tits.  Commitment -^Justice  of  the  Peace — 

Sheriff. 


SSBarrant  to  prosecute  anb  befentr*. 


Wiaxv&nt  of  ^ttorne^. 


I.  RELATIVE  TO  THE  STAMP,  p.  .588. 

II.  RELATIVE  TO  THE  PARTIES  TO,  AND  IN  WHAT 
NAME,  p.  589. 

*  By  Reg.  Gen.,  H.  T.  2  Will.  4,  "  Warrants  of  attorney  to  prosecute  or  de- 
fend shall  not  be  entered  on  distinct  rolls,  but  on  the  top  of  the  issue  roll." 

By  Reg.  Gen.,  H.  T.  4  Will.  4,  <<  No  entry  shall  be  made  on  record  of  any 
warrant  of  attorney  to  sue  or  defend." 

By  Reg.  Gen.,  H.  T.  1838,  C.  P.,  **  Warrants  of  attorney  to  prosecnte  or  de- 
fend need  not  be  filed  at  any  stage  of  the  cause." 

aa2 
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III.  RELATIVE  TO  THE  CONSIDERATION,  p.  589. 

IV.  RELATIVE  TO  ITS  EXECUTION. 
(a)  In  general. 

1.  Be/are  1  ^  2  Fiet.  c.  110,  p.  590. 

2.  Since  1  ^  2  Tie/,  c.  110,  p.  590. 
(6)  By  prisoners,  592. 

V.  RELATIVE  TO  THE  FILING  OF,  p.  592. 

VI.  RELATIVE  TO  THE  CONSTRUCTION  OF,  p.  593. 

VII.  RELATIVE  TO  CHARGING  DEFENDANT  IN  EXE- 
CUTION  ON  JUDGMENT  ON,  p.  593. 

VIII.  RELATIVE  TO  BEING  RECEIVED  IN  EVIDENCE, 

p.  593. 

IX.  RELATIVE  TO  ENTERING  SATISFACTION,  p.  594. 

X.  RELATIVE  TO  THE  JUDGMENT. 

(a)  By  and  against  'whom  entered  up,  and  sFFsa 

OF  PLAINTIFF*S  OR  DEFENDANT'S  DEATH,  p.  59\. 

(b)  Application  to  sign  judgment,  and  rule  for, 

p.  595. 

(c)  For  what  amount  to  be  signed,  p.  596. 

(d)  Of  the  affidavit,  p.  596. 

(e)  Of  the  demand,  when  necessary  before  judg- 

ment, p.  597. 

(/)  As  TO  THE  Great  Sessions  in  Wales,  p.  598. 
(jsi)  Assigning  breaches  on,  p.  598. 

XL  RELATIVE  TO  SETTING  ASIDE  THE  WARRANT 
OF  ATTORNEY,  AND  JUDGMENT  THEREON, 
p.  599. 

XIL  RELATIVE  TO  SCI.  FA.  CONNECTED  WITH,  p.  600. 


I.  RELATIVE  TO  THE  STAMP*. 


*  A  itamp  of  1/.  on  a  warrant  of  attorney  giyen  for  a  gam  exceeding  50/.— 
Held,  iniafficient ;  and,  although  joint  and  several,  cannot  he  enforced  iigainst  one- 
{Solan  ▼.  ronton^  E.  T.  1839,  2  P.  &  D.  338). 
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n.  RELATIVE  TO  THE  PARTIES  TO  •,  AND  IN  WHAT 

NAME. 

AsHLiN  V.  Laington,  T.  T.  1834.  C.  P.    4  M.  ^  Scott,  719. 

Three  defendants,  one  of  whom  was  an  infant,  entered  into  a  If  an  infant 
warrant  of  attorney,  on  which  judgment  was  entered  up.   On  a  rule  Jo"» "» »  ^^• 
for  setting  aside  the  judgment,  upon  the  ground  of  one  of  the  de-  ™^*  hL***^'e 
fendants  bemg  an  infant—  irmhe atro^ 

Per  Cur. — In  Motteux  v.  St.  Aubin  and  Others,  (2  Wm.  Bl.  Rep.  outf. 
1183),  upon  a  motion  to  set  aside  the  judgment  against  the  infant 
only,  and  to  strike  his  name  out  of  the  warrant  of  attorney  upon  cause 
shewn,  Gould,  J.,  said,  ''  I  have  no  doubt  this  is  not  a  reversal  of 
the  judgment  by  writ  of  error,  but  the  vacating  the  warrant  of  attor- 
ney against  the  infant  for  imposition,  after  which  the  judgment 
drops  of  course."  Therefore,  let  the  rule  for  setting  aside  the 
judgment  as  to  the  two  adults  be  discharged  with  costs;  and  let 
the  name  of  the  infant  be  struck  out. 


III.  RELATIVE  TO  THE  CONSIDERATION  J. 

*  Tlie  11  Geo.  4  &  1  Will.  4,  c.  38,  after  reciting  that  doubts  have  ariaen 
whether  warrants  of  attorney,  executed  by  insolvent  debtors  before  abjudication 
made  in  the  matters  of  their  petitions,  pursuant  to  the  several  acts  passed  for 
their  relief,  are  to  be  deemed  secret  warrants  of  attorney  within  the  meaning  and 
proTixions  of  an  act  passed  in  the  third  year  of  the  reign  of  his  present  Majesty, 
intituled  **  The  Act  for  preventing  Frauds  on  Creditors  by  secret  Warrants  of 
Attorney  to  confess  Judgment,''  enacts,  "  That  such  warrants  of  attorney  exe- 
cuted, and  to  be  executed  as  aforesaid,  are  not  within  the  meaning  and  provisions 
of  the  said  last-mentioned  act ;  and  that  the  same  have  been,  are,  and  shall  be 
valid  and  effectual,  any  thing  in  the  said  last-mentioned  act,  or  in  any  act  ex- 
tending the  provisions  thereof,  notwithstanding." 

"f  Where  judgment  is  signed  by  mistake  against  a  married  woman  alone,  on  a 
warrant  of  attorney  given  by  her  dnm  sola,  a  rule  nisi  only  will  be  granted  for 
Tacating  that  judgment,  and  signing  another  against  the  husband  and  wife. 
{Pocoei  V.  Fry,  M.  T.  1839,  B.  C,  8  D.  P.  C.  120).  And  it  may  be  granted 
against  him,  although  no  notification  of  the  matter  is  made  to  him.  {HiggiU' 
bottom  V.  Hiffffinbottom,  M.  T.  1839,  B.  C,  8  D.  P.  C.  126).  Upon  a  warrant 
of  attorney  to  the  wife  before  marriage — Held,  that  the  plaintiffs  must  verify 
not  only  the  marriage,  but  the  due  execution  of  the  warrant,  and  that  the  debt 
still  remained  unpaid,  although  not  a  year  old.  (Meiea(fe  v.  Boote,  T.  T.  1825, 
K.  B.,  6  D.  &  R.  46). 

Where  a  party  jointly  executed  a  warrant  of  attorney — Held,  that  it  was  no 
objection,  that  the  other  had  been  taken  in  execution  on  a  judgment  for  a  larger 
snm,  including  the  debt  secured  by  the  warrant,  which  had  not  been  satisfied,  or 
that  no  appearance  had  been  entered  prior  to  signing  the  judgment.  {Btreham  v. 
Tucker,  T.  T.  1840,  C.  P.,  8  Scott,  469). 

Misnomer  is  immaterial.  Hence,  where  A.  B.  executed  a  warrant  of  attorney  in 
the  name  of  C.  D.,  and  judgment  was  entered  up,  and  a  fi.  fa.  issued  against  him 
by  that  name : — Held,  that  this  was  right,  and  that  the  sheriff  was  bound  to  exe- 
cute it.  (Reevei  v.  Slater,  M.  T.  1827,  K.  B.,  7  B.  &  C.  486 ;  S.  C.  1  M.  & 
Ry.  265). 

X  A  warrant  of  attorney,  given  to  secure  the  pa3^ent  of  future  costs,  and  also 
of  costs  and  money  already  due  and  advanced,  though  void  as  to  the  debtor^s  future 
liability,  is  valid  as  to  his  actual  liability.  {Holdiworik  v.  Wdkeman,  H.  T. 
1833,  B.  C,  1  D.  P.  C.  532).  But  a  warrant  of  attorney  for  an  old  debt,  not 
to  oppose  an  insolvent,  is  void.  (Rogert  v.  Kingston,  H.  T.  1825,  C*  P.,  2  Bing. 
4il). 
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IV.  RELATIVE  TO  ITS  EXECUTION. 

(a)  In  general. 

1.  Before  1  ^  2  Vict,  c.  110*. 


2.  iSfwctf  1  $-2  FicL  c.  110. 

By  the  1  &  2  The  1  &  2  Vict.  c.  1 10>  s.  9,  after  reciting,  that  ''it  is  expedient 

Vict.  c.  110,  an  that  provision  should  be  made  for  giving  every  person  executing  a 
b**^A^rf"d***  ^*"*^t  of  attorney  to  confess  judgment,  or  a  cognovit  actionem,  due 
ant  must  ^  '  information  of  the  nature  and  effect  thereof,*'  enacts,  "  That,  from 
present,  and  and  afler  the  time  appointed  for  the  commencement  of  this  act,  no 
attest  the  eze-  warrant  of  attorney  to  confess  judgment  in  any  personal  action,  or 
cation.  cognovit  actionem  given  by  any  person,  shall  be  of  any  force,  unless 

there  shall  be  present  some  attorney  of  one  of  the  superior  Courts 
on  behalf  of  such  person,  expressly  named  by  him  and  attending  at 
his  request,  to  inform  him  of  the  nature  and  effect  of  such  warrant 
or  cognovit  before  the  same  is  executed,  which  attorney  shall  sab- 
scribe  his  name  as  a  witness  to  the  due  execution  thereof,  and 
thereby  declare  himself  to  be  attorney  for  the  person  executing  the 
same,  and  state  that  he  subscribes  as  such  attorney. 


Taylor  v.  Nicholl,  H.  T.  1840.  Ex.     8  D.  P.  C.  242;  S.  C. 

6  M.  ^  W.  91. 

The  attomejr  On  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  the  war- 

attesting  being    rant  of  attorney,  judgment,  execution,  and  levy  thereon  should  not 

feodMt*b  **the  ^  ^^  *^^^®  ^^^  costs— 

plaintiff's^-  "^^^  Court  said,  it  was  no  ground  for  setting  aside  a  warrant  of 

torney  will,  attorney,  that  the  defendant's  attorney  was  su^ested,  in  the  first 

under  dream-  instance,  by  the  plaintiff's  attorney,  provided  he  was  actually  adopted 

stances,  be  suf-  \^y  ^y^^  defendant  as  his  attorney. 

*  Before  the  1  &  2  Vict.  c.  110,  a  defendant  not  in  cnstody  might  execnte  a 
warrant  of  attorney  without  the  presence  of  his  attorney ;  but,  with  rq^ard  to  pri- 
soners, it  was  ordered  by  Reg.  Gen.,  2  Will.  4,  "  That  no  warrant  of  attorney  to 
confess  judgment,  or  cognovit  actionem  given  by  any  person  in  custody  of  a 
sheriff  or  other  officer  upon  mesne  process,  shall  be  of  any  force  unless  there  be 
present  some  attorney  on  behalf  of  such  person  in  custody,  expressly  named  by 
him,  and  attending  at  his  request,  to  inform  him  of  the  nature  and  effect  of  such 
warrant  or  cognovit  before  the  same  is  executed,  which  attorney  shall  sobscribr 
his  name  as  a  witness  to  the  due  execution  thereof,  and  declare  himself  to  be 
attorney  for  the  defendant,  and  state  that  he  subscribes  as  such  attorney." 

t  And  where  a  defendant,  who  is  about  to  execute  a  warrant  of  attorney,  de- 
clines the  attendance  of  his  own  usual  attorney,  but  adopts  freely  an  attorney 
suggested  by  the  plaintifTs  attorney,  that  is  a  sufficient  nomination  of  an  attorney 
by  the  defendant,  pursuant  to  1  &  2  Vict.  c.  110,  s.  9.  {Hale  v.  IXiie,  T.  T. 
1840,  B.  C,  8  D.  P.  C.  599).  And  where  three  defendants  go  to  a  particular 
attorney  named  by  the  plaintiff,  and  give  him  instructions  to  prepare  a  joint  war* 
rant  of  attorney  from  them  to  the  plaintiff,  and  each  of  the  defendants  freely  re« 
cognizes  the  attorney  as  acting  for  him,  the  warrant  is  good,  notwithstanding  the 
provisions  of  1  &  2  Vict.  c.  110,  ss.  9,  10.  {Haigh  v.  Frofi,  T.  T.  1839,  B.  C. 
7  D.  P.  C.  743).     But  the  fact  of  the  name  of  the  attorney  attesting  the  defend. 
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Gripper  r.  Bristow,  T.  T.  1840.  Ex.     6  M.  ^  W.  807;   S.  C. 

8  D.  P.  (7.  797. 

On  motion  to  set  aside  judgment  on  a  warrant  of  attorney —  but,  in  general. 

The  Court  held,  to  give  validity  to  a  warrant  of  attorney,  under  even  an  implied 
the  Stat.  1  &  2  Vict.  c.  110,  s-  9,  it  is  necessary  that  there  should  ^'"JJ*  "^'^ 
be  something  different  from  an   implied  naming  or  an   implied 
attendance  of  the  attorney  on  behalf  of  the  party.     It  is  necessary 
that  the  party  naming  the  attorney,  or  adopting  him,  should  be 
sensible  of  his  having  the  right  to  exercise  an  option  on  the  subject. 


Sanderson  v.  Westly,  H.  T.  1840.  Ex.     6  M.  ^W.  98;  S.  C. 

8i>.  P.  C.  412. 

A  warrant  of  attorney  was  attested  on  behalf  of  the  defendant  And  if  only  one 
by  an  attorney  who  had  on  previous  occasions  done  business  for  the  attorney  pre- 
plaintiff,  and  had  charged  him  with  the  expense  of  obtaining  and  ■?"*»  *'  ™"'  ^ 
preparing  the  warrant  of  attorney.  not  the^puSi- 

The  Court  held,  that  he  was  not  an  attorney  ''  attending  on  be-  tiflTs  attorney ; 
half  of  the  defendant"  within  the  intention  of  the  1  &  2  Vict. 
c.  110,  8.  9.     Where,  on  the  execution  of  a  warrant  of  attorney, 
there  is  only  one  attorney  present,  it  ought  to  be  clear  that  he  is 
not  the  plaintiff^s  attorney.     

Chipp  r.  Harris,  T.  T.  1840.  Ex.     5  M.  ^-  W.  430. 

On  shewing  cause  against  a  rule  for  setting  aside  a  warrant  of  but  if  the  de- 
attorney,  which  had  been  obtained  by  a  third  party,  on  the  ground  fendant  be  an 
that  there  had  been  no  attorney  on  behalf  of  the  defendant  present  othcr^attorney 
at  the  execution  of  the  instrument,  it  appeared  that  the  defendant  ^eed  be  pre- 
himself  was  an  attorney;  and  in  such  a  case  it  was  contended,  1st,  sent. 
that  the  want  of  another  attorney's  attendance  was  no  objection, 
under  the  1  &  2  Yict.  c.  1 10,  ss.  9,  10,  on  the  authority  of  Walton 
T.  Siemnton,  (Barnes's  Notes  ,28);  2ndly,  that  the  objection  was 
not  available  to  a  third  party. 

Lord  Ahinger,  C.  B. — ^The  object  of  the  statute,  as  well  as  of  the 
former  rule  of  Court,  was  to  protect  the  debtor;  but  as  the  debtor 
here  was  himself  an  attorney,  I  think  that  the  case  is  not  within 
the  act  of  Parliament. 

■nt'a  execution  having  been  raggested  by  the  plaintiff's  attorney — Held  to  be  a 
ground  for  setting  it  aside,  as  not  being  a  compliance  with  the  statute.  {Kemp  ▼. 
Maiihewt  E.  T.  1840,  C.  P.,  8  Scott,  399).  It  is  not  a  sufficient  compliance 
with  1  Reg.  Gen.,  H.  T.  2  Will.  4,  s.  72,  that  an  attorney  should  be  named  by 
the  plaintiff,  and  adopted  by  the  defendant  in  custody  on  mesne  process,  when 
execnting  a  warrant  of  attorney.  (  White  ▼.  Cameronf  £.  T.  1838,  B.  C,  6  D.  P. 
C.  476).  The  Court  set  aside  a  warrant  of  attorney  on  the  ground  tliat  the  de- 
fendant's execution  was  attested  by  an  attorney  introduced  by  the  plaintiff's  at- 
torney. (Rice  ▼.  Linttead,  M.T.  1838,  C.  P.,  6  Scott,  895). 

Where  the  attorney  for  the  defendant  was  his  usual  attorney,  and  named  ex- 
pressly by  him  on  the  occasion,  yet  it  appearing  that  the  same  person  was  acting 
for  the  plaintiff,  and  prepared  the  security : — Held,  not  a  compliance  with  the 
•tatute.  {Rinng  ▼.  Dolphin,  H.  T.  1840,  B.  C,  8  D.  P.  C.  309). 

Where  an  attesting  witness  to  a  warrant  of  attorney  refused  to  make  an  afil- 

davit  of  the  execution,  to  support  a  motion  for  judgment  upon  it,  and  it  appeared 

that  he  was  colluding  with  the  defendant,  the  Court  made  a  rule  absolute,  with 

costs,  to  compel  him  to  do  so.    {Ex  parte  Morriion,  M.  T.  1839,  B.  C, 

8  D.  P.  C.  94). 
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(b)  By  Prisoners*. 

Cox  V.  Cannon,  E.  T.  1838.  C.  P.    4  Binff.  N.  S.  453. 

If  not  known,  On  motion  to  set  aside  a  warrant  of  attorney,  it  appeared  that  a 
a  prisoner  at-  prisoner  introduced  an  attorney,  who  was  also  a  prisoner,  and  with- 
tcrtfor  another  ^^*  ^^^  certificate,  for  the  purpose  of  being  present  at  the  execution 
prisoner.  of  a  warrant  of  attorney. 

The  Court  refused  to  set  aside  the  warrant  of  attorney,  the 
plaintiff  being  ignorant  of  the  situation  of  the  party  introdaced, 
and  it  not  appearing  that  the  defendant  was  equally  so. 


V.  RELATIVE  TO  THE  FILING  OF. 

Bennett  v.  Daniel,  H.  T.  1830.  K.  B.     10  2?.  ^  C.  500,  «c|)- 
portinff  Morris  v.  Mellin,  E.  T.  1827.  K.  B.   6  B.  ^  C.  446t. 

The  3  Geo.  4,  On  the  question,  whether  a  warrant  of  attorney,  which  is  subject 
®:.^^' °^*y 'P"  to  a  defeazance,  but  which  defeazance  is  not  written  on  the  warrant 
niptcy,  and  "  ®^  attorney  before  it  is  filed,  is  void  as  between  the  parties,  as  well 
not  between  as  against  assignees  of  bankrupts  and  insolvents,  under  the  3  Geo.  4, 
the  parties;.        c.  39,  s.  4,  and  7  Geo.  4,  c.  57,  s.  33 — 

Held,  by  Lord  Tenierden,  Mr.  Justice  Bai/ley,  and  Mr.  Justice 
Littledale,  that  an  omission  so  to  write  the  defeazance  does  not 
avoid  the  warrant  of  attorney  as  between  the  parties,  but  only  as 
against  such  assignees.  Held,  by  Mr.  Justice  Park,  (concurring 
with  an  opinion  previously  given  by  Mr.  Justice  Holrw/d)^  that 

*  See,  also,  Reg.  Gen.,  H.  T.  2  Will.  4,  ante,  p.  590.  Where,  the  defendant 
being  arrested,  the  plaintiff's  attorney,  who  had  formerly  adviaed  him,  propo«ed 
and  brought  another  attorney  to  read  over  and  attest  the  warrant  of  attoraey 
executed  by  the  defendant,  but  he  was  not  known  to,  or  sent  for  by  him : — Held, 
not  a  compliance  with  the  Rule,  E.  T.  4  Geo.  2,  and  proceedings  set  aside. 
{Walker  v.  Gardner,  T.  T.  1832,  K.  B.,  4  B.  &  Ad.  371). 

If  a  prisoner  seeks  to  take  advantage  of  1  Reg.  Gen.,  H.  T.  2  WilL  4,  s.  72, 
on  the  ground  of  the  absence  of  an  attorney  on  behalf  of  the  prisoner,  at  the 
execution  of  a  warrant  of  attorney,  it  is  incumbent  on  him  to  shew  that  he  is  in 
custody  on  mesne  process,  and  it  is  not  necessary  for  the  plaintiff  to  shew  that 
the  defendant  is  not.  {LetoU  v.  Gimpertz,  M.  T.  1837,  B.  C,  6  D.  P.  C.  7). 

t  The  4th  sect,  of  the  stat.  3  Geo.  7,  c.  39,  which  requires  the  defeasaooe  to 
a  warrant  of  attorney  to  be  written  on  the  paper  or  parchment  on  whidi  the  to- 
strument  itself  is  written,  applies  only  to  such  warrants  of  attorney  &c  as  fall 
within  the  former  sections  of  the  act,  viz.  warrants  of  attorney  which,  in  Cbe 
event  of  not  being  filed  within  twenty- one  days  after  execution,  are  void  agais^ 
the  assignees  of  a  bankrupt ;  and  consequently,  a  warrant  of  attorney  subject  to 
a  defeazance,  not  written  on  the  same  paper  or  parchment,  is  not  void  against 
the  assignee  of  an  insolvent  debtor : — Held,  by  Lord  Tenterden,  C.  J..  ^^ 
and  Littledale,  Js. ;  Holroyd,  J.,  dissentiente.  (3/arm  v.  MeUm,  E.  T.  W*: 
K.  h.,  6  B.  &  C.  446). 

X  The  Stat.  3  Geo.  4,  c.  39,  requiring  a  warrant  of  attorney  to  be  filed  within 
twenty-one  days  after  execution,  otherwise  to  be  void  and  frandulent  agaiatf 
assignees,  is  confined  to  the  case  of  a  valid  commission ;  therefore,  such  wairint 
of  attorney,  though  not  filed  under  the  statute,  is  good  against  a  party  acting  as 
assignee  under  a  commission  illegally  sued  out.  {Aireion  v.  Davis,  E.  T.  li^^i 
C.  P.,  3  M.  &  Scott,  138 ;  S.  C.  9  Bing.  740). 
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Bucli  omission  rendered  the  warrant  of  attorney  altogether  void, 
eyen  as  between  the  parties.    

Dillon  v.  Edwards,  H.  T.  1829.  C.  P.     2  M.  ^  P.  550. 

The  slat.  3  Geo.  4,  c.  39,  s.  I,  enacts,  '*  That,  within  twenty-one  The  affidafit  of 
days  after  the  execution  of  every  warrant  of  attorney  to  confess  filing  must 
judgment  in  a  personal  action,  such  warrant  must  be  filed,  together  8t*fethe  dayon 
with  an  affidavit  of  the  time  of  the  execution  thereof,  with  the  clerk  ^^^^  ^^^  ^^^  " 
of  the  dockets  and  judgments."     An  affidavit,  filed  with  the  war-  cuted. 
rant  of  attorney,  stated  that  the  defendant  was  present  and  saw  the 
warrant  of  attorney,  dated  the  25th  of  April,  1827,  signed,  sealed, 
and  delivered  by  the  party  in  the  warrant  named,  and  delivered  as 
and  for  his  act  and  deed — 

The  Court  held  the  affidavit  not  sufficient,  inasmuch  as  it  did 
not  set  forth  the  time  of  the  signing,  sealing,  and  deUvery,  within 
the  terms  of  the  statute. 


VI.  RELATIVE  TO  THE  CONSTRUCTION  OF. 

WooLLEY  V.  Jennings,  H.  T.  1826.  K.  B.     5B.^  C.  165;  S.  C. 

ZC.^P.  144. 

A  WARRANT  of  attorney  was  given  with  a  defeazance,  stating  it  **  To  secure 
to  be  given  "  as  a  security  for  4000/.,  and  lawful  interest  thereon."  the  payment  of 

The  Court  held,  that  it  was  to  be  construed  as. a  continuing  rT    [  .^^^ 
security,  and  not  merely  as  a  security  for  money  then  due.  contuming  bc- 

Guiity. 


VII.  RELATIVE  TO  CHARGING  DEFENDANT  IN  EXE- 

CUTION  ON  JUDGMENT  ON*. 


VIII.  RELATIVE  TO  BEING  RECEIVED  IN  EVIDENCE. 

Sylvester  r.  Anthony,  E.  T.  1832.  C.  P.     9  Bing.  746, 

In  support  of  this  case,  the  clerk  of  the  docket  and  judgment  The  copy  of  a 
ofiBce  produced  a  copy  of  the  joint  warrant  of  attorney  from  Pearson  warrant  of  at- 
and  Foumeaux  to  the  plaintiff,  with  an  affidavit  annexed,  that  it  was  ^^'j^*?^^/; 
filed  under  the  3  Geo.  4,  c.  39,  and  that  it  was  a  true  copy.     It  was  4^  ^^  39  j,  ^(^ 
objected  for  the  plaintiff  that  this  document  could  not  be  received  dence. 
in  evidence,  as  it  was  incumbent  on  the  defendant  to  produce  the 
original  warrant  of  attorney.     The  clerk  to  the  defendant's  attorney 
proved  the  service  of  notice  on  the  plaintiff  to  produce  the  original 

*  On  a  warrant  of  attorney,  stibject  to  a  defeasance,  stating  that  the  warrant 
is  given  to  secure  a  certain  sum  to  be  paid  by  instalments,  after  the  defendant 
has  been  taken  in  execution  for  one  instalment,  he  may  be  brought  up  by  habeas 
corpus  and  charged  further  in  execution  with  the  second  instalment,  without  a 
rule  to  shew  cause  why  he  should  not  be  so  charged.  {DavU  ?.  GomperiZf  M.  T. 
1833,  K.  B.,  2  D.  P.  C.  407 ;  S.  C.  2  N.  &  M.  607). 
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warrant.  It  was  also  proved  by  the  clerk  of  the  docket  office  tbat 
the  warrant  of  attorney  copy  was  filed  by  Sylrester  and  Walker  on 
the  20th  of  September^  1831;  as  a  matter  of  course,  the  original 
must  be  filed  at  the  time  of  signing  judgment;  but  as  he  (the  officer) 
was  not  desired^  he  did  not  look  for  that  document.  The  Lord 
Chief  Justice  was  of  opinion,  that,  as  the  stat.  of  3  Geo.  4,  c.  39, 
authorized  the  filing  of  the  copy,  such  copy  should  be  received.  The 
copy  of  the  joint  warrant  of  attorney  from  Pearson  and  Foumeaux 
to  the  plaintiff  was  then  put  in  and  read. 

Tindal,  C.  J. — It  appears  to  me,  that,  if  a  party  wish  to  arail 
himself  of  the  power  granted  by  the  3  Geo.  4,  c.  39,  and  file  a  copy 
of  the  warrant  of  attorney,  for  the  purposes  there  specified,  from  the 
moment  such  copy  is  filed,  it  becomes  to  all  intents  and  purposes  an 
original;  from  that  moment  its  contents  are  evidence  of  the  con- 
tents of  the  original,  and  the  party  filing  such  document  estopped 
from  saying,  that  the  original  contains  anything  not  to  be  found  in 
the  copy.  The  7th  section  enacts,  "  That  any  person  shall  be 
entitled  to  have  an  ofiice  copy  of  such  warrant  of  attorney  or  cog- 
novit actionem,  or  the  copy  thereof,  filed  as  aforesaid."  From  this, 
I  think,  it  clearly  follows,  that  the  copy  filed  under  the  statute  is 
to  be  considered  as  an  original  against  the  plaintiff  in  this  action, 
and  against  all  who  claim  under  him.  It  is  my  opinion  that  it  is 
an  original,  and  has  been  sanctioned  by  the  Legislature  as  such. 


IX.  RELATIVE  TO  ENTERING  SATISFACTION. 


SatUfaction 
cannot  be 
entered  unless 
clear  it  is  not 
a  continuing  se- 
curity. 


Atkinson  v.  Jones,  H.  T.  1835.  K.  B.     2  Jd.  f  E.  439. 

The  warrant  was  given  by  a  surety  as  a  security  for  payment  of 
mortgage  interest  to  the  day  stipulated  for  payment  of  the  principal, 
and  if  default  made  in  such  payment,  execution  should  issue  for  all 
interest  then  due,  and  **  thenceforth  to  accrue  due;"  the  interest  up 
to  the  day  having  been  paid,  and  application  made  to  have  satisiac- 
tion  entered  on  the  roll — 

The  Court  held,  that  it  not  being  clear  that  it  was  not  intended 
that  the  security  extended  to  subsequent  arrears  of  interest,  and  no 
execution  having  issued,  the  motion  was  premature. 


X.  RELATIVE  TO  THE  JUDGMENT*. 


An  indorsement 
that  A.  B.y  his 


(a)  By  and   against  whom    entered   up,  and    effect  of 
plaintiff's  or  defendant's  death. 

Henshall  v.  Matthew,  H.  T.  1831.  C.  P.     7  Binff.  327;  S.  C. 

5  M.  ^-  P.  337. 

On  motion  to  enter  judgment  up  on  an  old  warrant  of  attonieT, 
dated  the  1st  of  October,  1829  (the  warrant  of  attorney  empowered 

*  A  general  authority  to  sign  judgment  as  of  Hilary  Term  does  not  render  a 
judgment,  signed  of  a  particular  day  in  that  term,  irregular.  (7\><f«f  ▼•  GomptrU, 
H.  T.  1838,  B.  C,  6  D.  P.  C.  296). 
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the  plaintiff  to  enter  up  judgment  against  the  defendant  for  400/.  heire,  ezecn- 
By  a  memorandum  indorsed  thereon,  it  was  stated  that  the  object  *<*"»  ^•»  ™»y 
of  the  warrant  of  attorney  was  to  secure  to  the  plaintiff,  his  heirs,  ^^J  Xis  not 
executors,  administrators,  and  assigns,  the  payment  of  200/.) —  enable  the  eze. 

Lord  Chief  Justice  TindcU. — In  Coles  t.  Haden,  (Barnes,  44),  the  cutor  to  do  bo*. 
warrant  of  attorney  expressly  authorized  that  judgment  should  be 
entered  up  by  the  plaintiff,  or  his  executors,  &c. ;  but  here  the 
plaintiff  only  is  authorized.    The  memorandnm  is  of  no  use.   These 
authorities  must  be  strictly  pursued. — Rule  refused. 


Heath  v.  Brindley,  M.  T.  1834.  K-  B.    4  N.  ^  M.  235. 

This  was  an  application  for  a  rule  to  set  aside  a  judgment  signed  Judgment  can- 
on a  warrant  of  attorney.    There  were  two  objections:  one  of  them  ^^^  ^  entered 
was,  that  the  judgment  was  signed  more  than  a  year  and  a  day  from  ^^^t'^g^th 
the  date  of  the  warrant  of  attorney;  and  the  other,  that  the  defend-  withoat  a  sci. 
ant  was  dead  at  the  time  of  the  judgment  signed.  fa.t 

The  Court  held,  that  a  party  cannot  enter  up  judgment  on  a 
warrant  of  attorney  after  the  death  of  the  defendant  without  having 
it  revived  by  sci.  fa.,  although  the  warrant  of  attorney  expressly 
reserves  a  power  to  enter  up  judgment  notwithstanding  the  death  of 
the  defendant. 


[{b)  Application  to  sign  judgment,  and  rule  forJ. 

^  The  Court  will  not  allow  judgment  to  be  entered  up  on  a  warrant  of  attorney 
at  the  instance  of  an  executor,  where  the  testator  only  has  been  mentioned  in  the 
warrant,  although  it  is  stated  in  the  defeazance  that  Uie  **  executors  and  adminis- 
trators "  might  enter  up  judgment  in  the  event  of  a  certain  sum  not  being  paid. 
(Foster  v.  Claggett,  E.  T.  1838,  B.  C,  6  D.  P.  C.  524).  Where  a  warrant  of 
attorney  only  authorizes  judgment  to  be  entered  up  at  the  suit  of  the  plaintiff, 
without  mentioning  executors,  administrators,  &c.,  the  Court  will  not  allow 
judgment  to  be  entered  up  at  the  suit  of  the  plaintiff's  executor,  although  such 
representatives  are  mentioned  in  the  defeazance.  (Manvill  v.  Manvill,  H.  T. 
1833,  B.  C,  1  D.  P.  C.  544). 

Where  the  warrant  by  two  was  joint  and  several,  and  authorized  the  attomies 
to  enter  up  judgment  against  both,  the  Court,  after  judgment  signed  against  one, 
allowed  it  to  be  signed  against  the  other ;  and  an  affidavit,  that  he  had  put  in  an 
answer  to  a  bill  in  Chsmcery  within  the  term— Held,  sufficient.  (Stoveld  v. 
Ecde,  M.  T.  1832,  C.  P.,  2  M.  &  Scott,  361). 

It  is  no  objection  to  signing  judgment  on  a  warrant  of  attorney  under  fifteen 
years  old,  that  the  defendant  is  insane.  {Piggoti  v.  Killick,  M.  T.  1835,  B.  C, 
4  D.  P.  C.  287). 

A  stipulation,  that  judgment  shall  not  be  entered  up  on  a  warrant  of  attorney 
before  a  certain  day,  unless  the  conusor  shall  in  the  mean  time  have  become  bank- 
nipt  or  insolvent,  does  not  oust  the  conusee  from  the  right  to  enter  up  judgment 
before  the  day  specified  if  the  conusor  be  in  insolvent  circumstances,  although  he 
may  not  have  become  bankrupt,  or  taken  the  benefit  of  an  Insolvent  Debtors  Act. 
{Biddlecombe  v.  Bond,  M.  T.  1835,  K.  B.,  5  N.  &  M.  621). 

i"  Where  a  warrant  of  attorney  is  executed  to  two  persons,  and  one  dies,  the 
sanriTor  may  enter  up  judgment  in  his  own  name.  {Hind  v.  Kingston,  E.  T. 
1838,  B.  C,  6  D.  P.  C.  523 ;  S.  P.  Spong  v.  Tucker,  H.  T.  1827,  Ex.,  1  Y.  & 
J.  206).  Where  a  warrant  of  attorney  is  given  to  three  for  a  joint  debt  due  to 
them,  and  no  mention  is  made  either  in  the  warrant  or  defeazance  of  survivors, 
jndgment,  however,  may  be  entered  up  at  the  suit  of  the  survivors.  (Build  v. 
Wiffhtman,  H.  T.  1833,  B.  C,  1  D.  P.  C.  545). 

^  By  Reg.  Gen.,  H.  T.  2  Will.  4,  leave  to  enter  up  judgment  on  a  warrant  of 
attorney  above  one  year,  and  under  ten  years  old,  must  be  obtained  by  a  motion 
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Per  Cur. — The  commissioner  has  not  sworn  to  the  due  execution; 
but,  at  the  utmost,  this  merely  amounts  to  an  assertion. 


(e)  Of  the  demand,  when  necessary  before  judgment. 

Capper  v.  Dando,  H.  T.  1833.  K.  B.     4  N.  ^  M.  335. 

A  warrant  of  attorney  executed  in  September,  1825,  had  been  Where  a  de- 
^ven  by  the  defendant  to  secure  the  re-transfer  of  stock,  which  had  ™»°<*  w  to  be 
been  advanced  by  the  plaintiifs  as  trustees  under  a  marriage  settle-  ?J5^e  ^  "S 
ment.     By  the  defeazance,  the  re-transfer  was  to  be  made  on  de-  cannot  be  made 
maud.     On  motion  to  enter  up  judgment,  stating  that  the  defend-  if  defendant  be- 
ant  was  at  this  time  deranged,  and  that  no  demand  could  of  course  cornea  insane, 
be  substantially  made,  but  that  it  had  been  made  in  form,  which  he 
contended  was  a  sufficient  compliance  with  the  condition — 

The  Court  held,  that,  where  a  demand  is  to  be  made  before  judg- 
ment, it  cannot  be  made  if  the  defendant  has  become  insane. 


on  a  warrant  of  attorney  upon  an  affidavit  shewing  that  the  defendant  was  alive 
within  a  reasonable  time,  whether  the  day  on  which  he  is  shewn  to  have  been 
alive  be  in  term  or  not.    The  Court  granted  a  rule  moved  for  on  the  third  day 
of  term,  upon  an  affidavit  stating  that  the  defendant  was  alive  on  a  day  six  days 
previously  to  the  commencement  of  the  term.   {Jordan  v.  Farr,  H.  T.  1835, 
K.  B.,  4  N.  &  M.  347).    To  obtain  judgment  on  a  warrant  of  attorney,  there 
must  be  a  positive  affidavit  that  the  defendant  is  alive,  or  has  been  seen  alive, 
within  a  reasonable  period ;  mere  inference  is  not  sufficient,  even  though  it  ap- 
pears that  the  defenoant  keeps  out  of  the  way.     Personal  service  of  the  rule  nisi 
on  the  defendant  will  be  dispensed  vnth  where  it  appears  that  he  keeps  out  of  the 
way.  {Croft  v.  Lord  Egmont,  M.  T.  1839,  B.  C,  8  D.  P.  C.  95).     In  appear- 
ing to  sign  judgment  on  a  warrant  of  attorney,  it  is  insufficient  for  the  deponent 
to  swear  that  he  believes  the  defendant  to  be  alive  from  information  which  he  has 
received,  unless  he  also  swears  that  he  believes  the  information  to  be  true. 
{Beeder  v.  Whip,  E.  T.  1837,  B.  C,  5  D.  P.  C.  576).     In  order  to  obtain 
judgment  on  sm  old  warrant  of  attorney,  it  is  sufficient  if  the  affidavit  states  that 
the  defendant  was  "  seen  alive  within  ten  days."   {Krell  y.  Jay,  H.  T.  1836, 
B.  C,  4  D.  P.  C.  600).     Where  a  defendant  was  seen  alive  in  England  on  the 
20th  February,  the  Court  allowed  judgment  to  be  signed  against  him  in  Easter 
Term  on  an  old  warrant  of  attorney,  although  he  was  still  resident  in  France, 
but  in  what  part  was  unknown.  {Bay ley  v.  Western,  £.  T.  1839,  B.  C,  7  D.  P.  C. 
601).    The  Court  allowed  judgment  to  be  entered  up  on  an  old  warrant  of  at- 
torney on  the  5th  November,  the  defendant  not  having  been  seen  alive  since  the 
30th  of  the  previous  September.  (Stocie  v.  Welles,  M.  T.  1836,  B.  C,  5  D.  P.  C. 
221). 

On  applying  for  judgment  on  an  old  warrant  of  attorney,  it  is  sufficient  proof 
of  the  defendant  being  alive  that  a  letter  in  his  handwriting  has  been  received. 
{Gray  v.  Withers,  H.  T.  1836,  B.  C,  4  D.  P.  C.  636).  Shewmg  the  party 
alive,  by  a  letter  dated  abroad  six  weeks  before-*Held,  sufficient.  Judgment 
allowed  to  be  entered  up  on  an  affidavit  of  a  letter  received  from  the  party,  bearing 
a  poat-mark  within  the  term.  (Anon.,  T.  T.  1833,  C.  P.,  3  M.  &  Scott,  210). 
In  applying  to  sign  judgment  on  an  old  warrant  of  attorney,  it  is  sufficient  proof 
of  the  defendant  being  alive  to  shew  that  a  cheque  of  his  has  been  paid,  dated 
thirteen  days  before  the  application.  {Jacobs  v.  Griffiths,  E.  T.  1837,  B.  C.> 
5  D.  P.  C.  577). 

Where  a  defendant  is  resident  in  the  West  Indies,  a  judgment  may  be  signed 
against  him  on  a  warrant  of  attorney  if  seen  alive  four  months  before.  {Fursey  ▼» 
PUkingion,  H.  T.  1834,  B.  C,  2  D.  P.  C.  452).  The  Court  allowed  judgment 
to  be  entered  up  on  a  warrant  of  attorney  above  one  and  under  ten  years  old, 
upon  an  affidavit  that  the  defendant  had  been  seen  and  conversed  with  by  the 
deponent  twenty-seven  days  before  the  motion  was  made.  {Powell  y.  Howard, 
M.  T.  1838,  C.  P.,  6  Scott,  826).    The  Court  allowed  judgment  to  be  signed  on 
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(/)  As  TO  THE  Great  Sessions  in  Wales*. 


(^)  Assigning  breaches  on. 

Shaw  o.  Marquis  of  Worcester^  H.  T.  1 830.  C.  P.  6  Bing.  385. 

On  a  jadpnent  In  this  case  a  judgment  had  heen  entered  up  on  a  warrant  of 

in  debt  and  attorney,  in  an  action  of  debt  upon  a  mutuatus  for  3400/.;  and  it 

J^Ji^fJJ.  *^Jj_  appeared  on  the  face  of  the  warrant  of  attorney,  that,  on  the  treaty 

payment  of  an  ^^^  ^^^  purchase  of  an  annuity,  it  was  agreed  that  such  warrant  of 

annuity,  attorney  should  be  given,  and  that  judgment  should  be  forthwith 

breachea  need  entered  up  under  it  for  the  better  securing  the  payment  of  the 

notbe«„p^.  ^„^ty.  ^^  ^^  ^  ,ppii^ti„„  by  the  defendant  to  set  wide  the 

writ  of  execution  which  had  been  issued  for  the  amount  of  the 
arrears  of  the  annuity,  on  the  ground  that  the  plaintiff  ought  to 
have  suggested  breaches  of  the  covenant  for  payment  of  the  said 
annuity,  which  covenant  appeared  in  the  recital  contained  in  the 
warrant  of  attorney,  under  the  stat.  8  &  9  Will.  3,  c.  11,  s.  8— 

Per  Cur, — ^The  statute  enacts,  *'  That,  in  all  actions  upon  any 
bond  or  bonds,  on  any  penal  sum  for  non-performance  of  any  coven- 
ants or  agreements,  in  any  indenture,  deed,  or  writing  contained, 
if  judgment  shall  be  given  for  the  plaintiff  on  a  demurrer,  or  by  con- 
fession, or  nil  dicit,  the  plaintiff,  upon  the  bill,  may  suggest  as  maoy 
breaches  as  he  shall  think  fit;"  and  the  question  is^  whether  a  jodg- 

an  old  warrant  of  attorney,  the  application  being  made  on  the  5th  of  November, 
in  Michaelmaa  Term,  although  the  defendant  had  not  been  seen  alive  fliooe  two 
or  three  days  before  the  Ist  of  March  previous,  and  then  in  New  South  Wales. 
(Johfuon  V.  Fry,  M.  T.  1836,  K.  B.,  5  D.  P.  C.  215). 

Where  the  warrant  was  given  as  a  guarantie,  an  affidavit  that  the  guanntie 
atill  remained  in  force  and  effect — Held,  sufficient,  although  not  stated  that  laj 
sum  was  due.  {Pickering  v.  Cameli,  II.  T.  1840,  B.  C,  8  D.  P.  C.  300). 

Judgment  may  be  obtained  on  an  old  warrant  of  attorney,  though  only  ta 
office  copy  of  the  affidavit  of  its  due  execution  is  produced.  ( Welib  v.  FTfMt 
H.  T.  1836,  B.  C,  4  D.  P.  C.  599). 

Where  a  warrant  of  attorney  refers  to  the  plaintiff,  **  his  executors  and  admim^- 
trators,"  but  the  affidavit  of  execution  makes  no  mention  of  "  executors  or  admi- 
nistrators," the  Court  wUl  not  allow  judgment  to  be  entered  np.  (BoUvta  t. 
Atkhu,  T.  T.  1834,  B.  C,  2  D.  P.  C.  591). 

An  affidavit  by  the  plaintiff's  attorney,  that  the  debt  is  unpaid,  is  suffidat  to 
support  a  motion  to  enter  up  judgment  on  an  old  warrant  of  attorney,  where  the 
attorney  swears  that  he  has  been  employed  in  managing  the  money,  and  receiTing 
and  paying  over  the  interest.  {Athman  v.  Bawdier ,  M.  T.  1833,  Ex.,  4  Tyrv. 
84;  S.C.  2C.  &M.212V  Affidavitby  the  plaintiff  of  the  debt  being  still  doe,  aad 
that  he  saw  the  defendant  execute  it ;  that  the  attesting  witness  was  now  lesidiBg 
in  France,  and  had  seen  the  defendant  alive  within  the  term  : — Held,  soffident 
{Taylor  y.Leighton.T.T.  1833,  C.  P.,  3  M.  &  Scott,  423).  In  order  to  enter 
up  judgment  on  an  old  warrant  of  attorney,  an  affidavit  by  the  plaintiff,  stitiBg 
the  money  to  be  still  due,  is  necessary,  unless  its  absence  is  accounted  fix', 
although  the  defendant  has  agreed  that  judgment  shaU  be  entered  np.  (Sar^M  t. 
Turner,  M.  T.  1839,  B.  C,  8  D.  P.  C.  122). 

*  The  Court  of  Exchequer  cannot  order  judgment  to  be  entered  up  in  t^ 
Court  on  a  warrant  of  attorney  to  confess  judgment  in  the  Great  Sessioiis  ia 
Wales,  given  previously  to  the  stat.  1  WiU.  4,  c.  70.  {Wimmnt  t.  WiUkm 
£.  T.  1831,  Ex.»  1  C.  &  J.  387 ;  S.  C.  I  Tyrw.  351). 
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ment  signed  under  this  warrant  of  attorney  falls  within  the  letter  of 
the  act,  or  the  mischief  intended  to  he  prevented  thereby.  As  the 
law  stood  at  the  time  this  act  was  passed,  if  there  was  a  judgment 
in  a  court  of  law  for  a  penal  sum,  either  upon  a  demurrer  or  upon  a 
cognovit  actionem,  or  by  default,  the  defendant  was  exposed  to  the 
danger  of  an  execution  for  the  whole  penalty,  and  had  no  mode  of 
preventing  such  an  inconvenience  but  by  filing  a  bill  in  equity ;  and 
the  statute  was  passed  to  prevent  such  a  mischief,  by  compelling 
the  plaintiff  to  shew,  upon  the  record  in  the  court  of  common  law, 
the  amount  of  the  debt  or  damages  really  due,  and  of  enabling  the 
defendant  to  dispute  such  amount  before  a  jury,  thus  making  an 
appeal  to  a  court  of  ^equity  altogether  unnecessary.  But  a  warrant  of 
attorney  to  enter  up  a  judgment  as  a  security  for  a  debt  or  demand 
was  known  in  practice  to  the  courts  of  law  long  before  the  passing 
of  the  statute  of  William.  It  was  a  proceeding  subject  to  their  cog- 
nizance and  interference  from  the  earliest  times,  and  has  been  r^:u- 
lated  by  various  Rules  of  Court,  as  the  protection  of  the  defendant, 
or  the  purposes  of  justice,  seemed  to  demand;  such  an  instrumenty 
therefore,  does  not  appear  to  be  within  the  mischief  of  the  act. 


XI.  RELATIVE  TO  SETTING  ASIDE  THE  WARRANT  OP 
ATTORNEY,  AND  JUDGMENT  THEREON. 

Martin  v.  Martin,  T.  T.  1832.  K.  B.     3  B.  ^  Ad.  934. 

Judgment  on  a  warrant  of  attorney  had  been  signed  and  execution  Jadpnent  stgn- 
issoed  under  circumstances  of  collusion  between  the  plaintiff  and  ec|  under  fraud 
defendant,  accompanied  by  fraud  and  breach  of  good  faith  towards  ^Ifl^  "*' 
the  landlord,  whose  interest  was  affected  by  the  execution.  *"  *  * 

The  Court  set  aside  the  judgment. 

*  A  defendant  u  not  precluded  from  moving  to  set  it  aside  for  non-compUanoe 
with  the  1  &  2  Vict.  c.  110,  by  his  haying  become  bankrupt  since  executing  it.  ( Thy- 
lorr.mckolU,H,  T.  1840,  Ex.,  6  M.  &W.  91;  S.  C.  8  D.  P.  C.242).  Judgment 
was  signed  on  the  warrant  of  attorney,  and  execution  issued  on  the  13th  of  May. 
The  rule  to  set  aside  the  warrant  of  attorney  and  writ  of  fi.  fisi.  was  obtained  on 
the  9th  of  June: — Held,  per  Alderton,  B.,  that,  whether  or  not  the  non-com- 
pliance with  the  terms  of  the  statute  was  an  irregularity  only,  the  facts  did  not 
constitute  a  waiver  by  delay.  {Gripper  v.  Brisiow,  T.  T.  1840,  Ex.,  6  M.  &  W. 
807;  S.  C.  8  D.  P.  C.  797).  The  Court  will,  upon  motion,  set  aside  a  warrant 
of  attorney,  judgment,  and  execution,  on  the  ground  that  they  are  fraudulent 
against  creditors,  provided  the  facts  upon  which  the  alleged  fraud  depends  are 
clearly  made  out  by  the  affidavits ;  but  where  those  facts  are  disputed,  they  will 
direct  an  issue  to  try  the  question  of  fraud.  {Harrod  v.  Benton^  £.  T.  1828, 
K.  B.,  8  B.  &  C.  217;  S.  C.  2  M.  &  R.  130). 

Where  a  party  gives  a  warrant  of  attorney  to  another,  without  considera- 
tion, in  order  that  the  latter  may  protect  the  goods  of  the  former  from  exe- 
cation,  and  judgment  and  execution  are  signed  and  issued  against  good  faith,  a 
coart  of  law  wUl  not  interfere.  {DukeM  v.  Saundertf  H.  T.  1833,  B.  C,  1  D. 
P.  C.  522). 

To  entitie  a  defendant  to  relief  from  a  judgment  signed  on  a  warrant  of  attor- 
ney, given  by  him  for  the  price  of  goods  supplied  by  the  plaintiff,  on  the  ground 
of  infancy,  the  defendant  at  the  time  keeping  a  shop,  and  acting  as  if  he  were  of 
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XII.  RELATIVE  TO  SCI.  FA.  CONNECTED  WITH. 

H1SCOCK8  V.  Kemp,  T.  T.   1835.  K.  B.     5  N.  ^  M.  113,  wp- 
porting  Withers  r.  Harris,  7  Mood.  64. 

If  clearly  the  On  the  5th  of  June,  1 824,  the  defendant  had  executed  a  warrant  of 

intention  of  attorney  for  the  sum  of  420/.,  payable  on  the  5th  of  December, 
the  judrrne^^^  1826;  and  it  was  thereby  agreed  that  the  plaintiff  shotdd  enter  op 
was  not  to  be  judgment  at  his  pleasure,  and,  in  case  of  default  in  payment  of  the 
remed,  no  sum  of  420/.,  that  he  should  issue  execution,  and  levy  the  same,  &c., 
**^'  ^*'|'  "*'  "^^^  *^^  provisoes,  which  it  is  not  material  to  state.  On  the  27th 
*'^'"''  '  of  May,  1825,  judgment  was  signed  upon  the  above  warrant  of 

attorney,  and  on  the  5th  of  February,  1S27»  the  defendant  was 
taken  in  execution,  and  had  remained  in  custody  some  years;  but 
it  was  ascertained  that  no  judgment  roll  had  been  carried  in,  or  sd. 
fa.,  to  revive  the  judgment  recorded  in  the  judgment-office.  A  role 
had  been  obtained,  calling  on  the  plaintiff  to  shew  cause  whj  the 
defendant  should  not  be  discharged  out  of  the  custody  of  the  Mar- 
shal, as  to  this  action,  for  irregularity;  and  the  affidavits  in  answer 
to  the  rule  admitted  that  no  sci.  fa.  had  been  sued  out,  ailing,  as 
a  reason  for  not  doing  so,  a  special  agreement  by  parol  between  the 
plaintiff  and  the  defendant  waiving  the  necessity  of  a  revival  of  the 
judgment  by  sci.  fa. 

The  Court  held,  that  where,  by  a  defeazance  to  a  warrant  of 
attorney,  it  appears  to  have  been  in  the  contemplation  of  the  parties 
that  execution  should  be  had  after  a  year  and  a  day  from  the  sign- 
ing of  the  judgment,  it  is  not  necessary  that  the  plaintiff  should  sae 
out  a  sci.  fa.  to  revive  the  judgment,  but  he  is  at  liberty  to  sae  oat 
execution  upon  the  judgment,  after  a  year  and  a  day^  without  revir* 
ing  the  judgment  by  sci.  fa. 

age,  he  ought  to  make  out  a  clear  case ;  merely  swearing  that  he  U  an  infnt  of 
the  age  of  twenty  years,  and  giving  an  extract  from  a  register  of  births,  is  sot 
sofficieni  for  the  Court  to  act  upon.  {Weaver  ▼.  Stokes,  U.  T.  1836,  Ex.,  4  D. 
P.  C.  724 ;  S.  C.  1  M.  &  W.  203). 

In  an  application  for  the  delivering  up  of  a  warrant  of  attorney,  the  aifidsriti 
may  be  intitled  in  a  cause.  (Thompwn  v.  Vaux,  T.  T.  1837,  B.  C,  5  D.  P.  C. 
691). 

*  The  Court  will  stay  proceedings  in  a  set.  fa.  on  a  judgment  on  a  wansnt  of 
attorney,  on  a  suggestion  that  matters  occurred  before  the  signing  of  the  jadgincnt 
from  which  it  would  appear  that  nothing  was  due  to  the  plaintiflT,  and  refer  tbe 
case  to  the  Master  to  report.  (Greemlade  v.  Vaughan,  T.  T.  1840,  B.  C,  S  D. 
P.  C.  687). 
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See  6  Geo.  4,  c.  112. 


Gilbert  v.  Dale,  M.  T.  1836.  K.  B.     I  N.  ^  P.  22. 

In  assumpsit,  it  appeared  that  the  plaintiffs  were  tailors,  from  A  warefaoase- 
whom  one  Jeffries  had  ordered  some  clothes,  which  were  to  be  sent  F*"**  ^^  book- 
directed  in  the  way  described  in  the  declaration.     The  clothes  in  J^^J^gajde 
question  were  made  pursuant  to  the  order,  were  packed  and  directed  to  be  forwarded 
accordingly,  and  sent  to  the  booking-office  of  the  defendant,  to  be  is  not  pnm& 
forwarded  according  to  the  direction.     It  was  also  proved,  that  the  ^^^^  ^^^  j* 
goods  never  arrived  at  their  place  of  destination.  Upon  this,  it  was  ob-  ^'***  ^    ^^  * 
jected  by  the  counsel  for  the  defendant,  that  the  plaintiffs  ought  to  be 
nonsuited — first,  on  the  ground,  that  there  was  no  proof  of  these 
being  the  goods  of  the  plaintiffs,  as  the  clothes  were  made  for  Mr. 
Jeffries,  and  by  delivering  them  at  the  booking-office,  directed  to  him, 
the  property  in  them  passed  to  him;  and,  secondly,  that  there  was 
no  proof  of  negligence.     Lord  Denman,  C.  J.,  thinking  the  objection 
valid,  nonsuited  the  plaintiffs. 

The  Court  held,  that  where  goods  are  delivered  into  the  possession 
of  a  warehouseman  or  of  a  booking-office  keeper,  for  the  purpose  of 
being  forwarded  by  him  to  the  place  where  such  goods  are  directed, 
proof  that  the  goods  never  arrived  at  the  place  to  which  they  were 
directed,  is  not  prima  facie  evidence  that  they  were  lost  by  the  ne- 
gligence and  carelessness  of  the  booking-office  keeper. 


Leuckhart  v.  Cooper,  T.  T.  1836.    C.  P.    3  Binff.  N.  S.  99; 

S.  C.  3  Scott,  521. 

A  PLEA  of  a  custom  for  all  public  warehouse-keepers^  in  the  city  A  plea  of  lien 
of  London,  to  have  a  general  lien  upon  all  goods  from  time  to  time  ^^  London  on 
housed  or  remaining  in  their  warehouses,  for  and  in  the  name  of  the  Jj^Ji^n^  ^^' 
merchants  or  other  persons  by  whom  such  public  warehouse-keepers  },f^^ 
are  retained  or  employed,  for  all  monies,  or  any  balance  thereof,  due 
from  such  merchants  or  other  persons  to  such  public  warehouse- 
keepers,  for  or  on  account  of  advances  or  expenses  which  such  public 
warehouse-keepers  should  have  made  or  been  put  to,  in  or  about  the 
paying  of  duties  or  of  customs  on  goods  consigned  to  them  from 
abroad,  or  the  payment  of  freight,  and  other  charges  for  the  con- 
v-ejance  of  such  goods  to  the  port  of  London,  or  the  entering,  land- 
ing, and  warehousing  of  such  goods. 

The  Court  held  the  plea  bad  in  law;  and,  therefore,  after  verdict 
far  the  defendants  on  a  plea  stating  such  a  custom,  judgment  non 
obstante  veredicto  was  entered  for  the  plaintiff. 

'^  A  booking-office  keeper,  who  also  keeps  a  wine  vanlt,  is  guilty  of  negligence 
if  be  allows  gcK>d8  to  remain  in  front  of  the  bar,  exposed  to  persons  coming  in  for 
liquor,  even  though  they  are  of  too  large  a  size  to  be  conveniently  taken  into  the 
Imr  behind  the  counter.  {Dover  v.  MiiU^  M.  T.  1831,  N.  P.,  5  C.  &  P.  175). 
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WiwnweAs^. 


I.  RELATIVE  TO  WHAT  AMOUNTS  TO,  AND  WHAT 
IS  A  BREACH  OF  THE  WARRANTY. 

(a)  In  general,  p.  602. 

(Jb)   As  TO   HORSES,  p.  603. 

II.  RELATIVE  TO  THE  CONSTRUCTION  OF,  AT  WHAT 
TIME  GIVEN,  AND  WITHIN  WHAT  TIME 
TO  BE  ENFORCED,  p.  603. 

III.  RELATIVE  TO  A  RE-SALE,  AND  RESCISSION  OF  THE 

CONTRACT,  p.  605. 

IV.  RELATIVE  TO  THE  ACTION  ON. 

(a)  Declaration,  p.  605. 

{b)  Particulars  op  demand,  p.  606. 

(c)  Pleas,  p.  606. 

{d)  Evidence,  p.  606. 

{e)  Witnesses,  p.  607- 

(J)  Who  to  begin,  p.  607. 

(g)  Damages,  p.  607. 

(A)  Amendments,  p.  608. 

{i)  Nonsuit,  p.  608. 


I.  RELATIVE  TO  WHAT  AMOUNTS  TO,  AND  WHAT  IS 
A  BREACH  OF  THE  WARRANTY. 

(a)  In  general. 

Power  v.  Barham,  H.  T.  1836.   K.  B.    6  iVT.  f  M.  62;  8.  C. 

7  C.^P,  356. 

What  amounts        The  defendant,  on  a  sale  of  pictures,  gave  a  bill  of  pansels  to  the 
to,  is  a  question  plaintiff,  in  these  words: — "Four  pictares,  views  in  Yenioe.  Cani- 

for  the  jury*.      y^^^>y 

The  Court  held,  that  it  was  rightly  left  to  the  juij,  to  consider  wh^ 

*  The  general  rale  is,  that  whatever  a  seller  represents  at  the  time  of  a  wak  ii 
a  warranty.  A  warranty  may  be  either  general  or  qoaUfied.  (  Wood  v.  Smthj 
T.  T.  1829,  N.  P.,  4  C.  &  P.  45).  But  where  the  advertisemeBt  of  a  dilp  for 
sale  described  her  as  oopper-fastened,  and  then  followed  **  an  inrentory  "  of  the 
masts,  &c.,  the  vessel  and  all  stores  to  be  taken  with  all  faults ;  and  aftenrardi  ■ 
memorandum  of  agreement  was  prepared,  not  describing  her  as  copper-futeaed, 
referring  to  the  inventory,  which  was  stipulated  to  be  made  good  only  as  toqaaa- 
tSty,  and  the  brig,  with  store,  to  be  taken  with  all  faults :— Held,  that  tb^  de- 
•eription  in  the  advertisement  of  being  copper-fastened  was  not  lo  be  tata  « 
part  of  the  contract  of  sale,  so  as  to  amount  to  a  wartintj  of  htmg  o^ppf' 
fastened.  [F^emm  t.  Baker,  M.  T.  1833,  K.  B.,  2  N.  &  M.  446). 
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ther  the  defendant  meant  to  warrant  these  four  picf  ores  to  be  the  pro- 
ductions of  the  artist  named,  or  only  to  express  his  opinion  as  to  who 
was  the  artist;  and  the  jury  having  found  that  it  was  a  warranty-— 
The  Court  refused  a  rule  for  a  new  trial. 


(a)    As   TO    HORSES. 


Margbtson  v.  Wright,  E.  T.  1832.  C.  P.     8  Bing.  454. 

Thk  defendant  warranted  a  horse  sound  wind  and  limb  at  the  A  uplint  is  an 
time  of  the  contract;  the  horse,  at  that  time,  had  a  splint  on  his  ttn«>undnes»*. 
off  fore-leg,  yisible  to  the  plaintiff,  and  from  the  effects  of  which  he 
afterwards  became  lame.     In  an  action  on  the  warranty,  the  jury 
found  that  he  had  upon  him,  at  the  time  of  the  sale,  the  seeds  of 
unsoundness,  and  gave  their  verdict  for  the  plaintiff. 

The  Court  held,  that  the  splint  was  an  unsoundness  to  which  the 
warranty  extended. 


II.  RELATIVE  TO  THE  CONSTRUCTION  OF,  AT  WHAT 
TIME  GIVEN,  AND  WITHIN  WHAT  TIME  TO  BE 
ENFORCED. 

BuDD  V.  Fairmaner,  M.  T.  1831.  C.  P.     8  Binff.  48;   S.  C. 

6  M.^P.  74;  S.  C.  5  C.  ^  P.  78. 

On  the  trial  of  this  case,  the  plaintiff  gave  in  evidence  the  fbl-  The  words,  "  a 

lowing  receipt,  in  the  handwriting  of  his  own  servant,  but  under  the  colt  four  yean 

signature  of  the  defendant:—"  Received  of  Mr.  Budd  10/.,  for  a  oW.  warranted 

grej  four  years  old  colt,  warranted  sound  in  every  respect."    It  was  a^wanTuaty^of^' 

proved  that  the  colt  was  purchased  to  match  with  another  horse  of  the  age. 

*  A  party  Belling  a  horse,  and  saying  that  the  horse  is  soand  to  the  best  of  his 
knowledge,  is  liable  on  a  promise  that  he  is  so,  although  he  adds  the  words, 
''bat  I  will  not  warrant.''  {Wood  y.  Smith,  T.  T.  1829,  N.  P.,  1  M.  &  M. 
539). 

Mere  badness  of  shape  is  not  m  itself  nnsoandness,  although  afterwards,  by 
calting,  producing  nnsonndness.  (Diekituon  v.  FoUeti,  1833,  N.  P.,  1  M.  & 
Rob.  299).  So,  a  slight  disorder,  as  an  influenza,  at  the  time  of  sale  of  a  horse, 
not  diminishing  the  usefulness,  and  of  which  he  ultimately  recovered : — Held  not 
to  constitute  a  breach  of  warranty  of  soundness.  {Bolden  ▼.  Brogden,  1836, 
N.  P.,  2  M.  &  Rob.  113).  So,  a  horse  labouring,  at  the  time  of  sale,  under 
a  cough,  rendering  it  unfit  for  immediate  use,  although  not  permanent  :~- 
Held  not  sound  within  the  warranty.  (Coates  t.  Stephens,  1837,  N.  P.,  2  M. 
&  Rob.  157).  And  crib-biting,  where  no  disease  or  alteration  of  structure  is 
produced  by  it : — Held  no  unsoundness,  but  a  vice  within  a  warranty  of  '*  firee 
from  vice."  {Scholefteld  v.  Robb,  1337,  N.  P.,  2  M.  &  Rob.  210).  But  bone- 
•pavin  in  the  hock  is  unsoundness  in  a  horse,  and  therefore  is  a  breach  of  a  war- 
ranty of  soundness,  whether  it  produces  lameness  apparent  at  the  time  of  the  war- 
ranty or  not,  and  tiiough  it  may  not  prodace  lameness  fbr  years  after.  ( iVatton 
▼.  Denian,  H.  T.  1835,  N.  P.,  7  C.  &  P.  85). 

Where  a  raoe-horae,  which  had  broken  down  in  training,  was  a  crib-biter,  and 
had  a  splint,  and  but  for  which  would  have  been  worth  500/.,  was  sold,  after  dis- 
cussing those  defects,  for  90/. ,  with  a  warranty  that  it  was  sound  wind  and  limb 
at  the  time  of  the  sale ;  it  afterwards  again  broke  down  in  training,  upon  which 
the  action  was  brought : — Held,  that  the  proper  direction  to  the  jury  was,  whe- 
ther the  horse  was,  at  the  time  of  the  bargain,  sound  wind  and  limb  saving  those 
Duuiifest  defects  contemplated  by  the  parties.  (MargetMon  y.  Wright,T.  T.  1831, 
C.  P.,  7  Bing.  603). 
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the  plaintifrs,  and  was  only  three  years  old.  IWa/,  C.  J., 
however,  was  of  opinion  that  the  warranty  did  not  extend  to  the  age 
of  the  horse,  hut  was  confined  to  its  condition,  and  nonsuited  the 
plaintiff. 

The  Court  held,  that  the  receipt  was  only  a  warranty  for  the 
soundness,  and  not  for  the  age,  of  the  horse.  The  party  ginng  the 
receipt  was  not  liable  to  an  action  for  a  misrepresentation  of  the  age, 
(which  was  only  three  years),  unless  he  knew  at  the  time  that  it  was 
incorrect. 


The  warranty 
may  be  giTen 
before  the  piir< 
chase  is  con- 
claded. 


Cave  p.  Coleman,  M.  T.  1828.  K.  B.     3  3f .  ^  %.  2. 

In  the  course  of  dealing  between  the  buyer  and  seller  of  a  horse, 
the  seller  described  him  as  being  *'  perfectly  quiet  and  free  from 
vice,"  and  afterwards  a  bargain  was  struck,  nothing  being  expresslj 
said  on  either  side  about  warranty. 

The  Court  held,  that  the  description  given  by  the  seller,  before 
the  purchase  was  concluded,  amounted  to  a  warranty. 


Street  r.  Blay,  E.  T.  1831.  K.  B.     2  B.  ^  Ad.  456. 

A  party  most  The  purchaser  of  a  horse,  with  warranty,  had  exercised  an 

"^'^  bimaclf  of  ownership  over  it  more  than  was  consistent  with  the  purpose  of 
wamntT  with.  *"*^»  *^'  ^^  selling  and  parting  with  it  to  another,  at  a  profit,  and 
in  a  reaaonable    subsequently  re-purchased  it. 

time.  The  Court  held,  that  it  was  no  answer  to  the  action  for  the  ori- 

ginal price,  that  the  horse  was  in  fact  unsound  at  the  time  of  the 
sale,  and  that  the  defendant  had  offered  to  return  it;  but  the  objec- 
tion as  to  soundness,  or  breach  of  warranty,  must  be  taken  within 
a  reasonable  time. 


A  notice  limit- 
ing  the  time  is 
binding. 


Bywater  r.  Richardson,  T.  T.  1834.  K.  B.     ZN.^  M.  748; 

S.  C.  1  Ad.  ^  E.  508. 

In  an  action  for  breach  of  warranty  of  a  horse — 
The  Court  held,  that  a  party  may  limit  a  warranty  of  soundness  of 
a  horse,  by  requiring  it  to  be  returned  within  a  certain  time;  and  if 
the  purchaser  fail  to  comply  with  the  condition,  he  cannot  recover 
the  warranty,  although  the  seller  may  have  known  of  the  unsound- 
ness at  the  time  of  the  sale. 


LiDDARD  r.  Kain,  T.  T.  1824.  C.  P.     9  Moorey  350. 

A  warranty  ii  It  was  proved  that,  on  the  sale  of  a  pair  of  horses,  one  oi  them 

not  confined  to  had  at  the  time  a  cough  and  running  at  the  nose,  and  that,  the 
laTe^but  ^  ^«  purchaser  refusing  to  take  them  then,  the  seller  engaged  to  dclirer 
to  the  time'of"  ^^  *^  ^^®  ^°^  ®^  *^®  fortnight  "  sound  and  free  from  blemish;**  ^ 
ddivery.  the  end  of  which  time  the  cough  of  the  one  continued,  and  the  other 

had  his  leg  swollen  and  lame  from  a  kick.     In  an  action  brought  to 
recover  the  price,  the  jury  found  a  verdict  for  the  defendant. 

The  Court  held,  that  the  warranty  did  not  apply  to  a  mere 
unsoundness  at  the  time  of  the  sale,  but  was  a  continuing  warrantj 
to  the  end  of  the  fortnight,  and  refused  to  disturb  the  verdict. 
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III.  RELATIVE  TO  A  RE-SALE,  AND  RESCISSION  OF  THE 

CONTRACT*. 


evi- 


IV.  RELATIVE  TO  THE  ACTION  ON. 

(a)  Declaration. 

Grbknaway  r.  Titchmarsh,  M.T.  1840.  Ex.     7  M.^W.  221; 

S.  C.  9  D.  P.  C.  279. 

Thb  plaintifTB  agent  bought  a  horse  in  the  county  of  B.,  under  a  As  to  the  ?e- 
warrantj  of  soundness,  and  some  days  afterwards  told  the  defendant  nue,  payment  of 
that  the  horse  was  unsound.     On  the  day  following,  the  plaintiff's  jg^^^^  ^^ 
attorney  wrote  in  Middlesex,  but  posted  in  London,  a  letter,  in  dence; 
which,  after  stating  the  horse  to  be  unsound,  he  re-demanded  the 
purchase-money,  and  gave  notice  that,  unless  the  horse  were  taken 
away  by  a  certain  day,  it  would  be  sold,  and  an  action  brought  for 
the  difference  of  the  amount  of  the  sale  and  the  purchase-money. 
The  horse  remained  on  the  premises  of  the  plaintiff's  agent,  and 
was  provided  by  him  with  keep,  the  charge  for  which  was  paid  by 
the  plaintiff  in  Middlesex.     The  plaintiff  was  under  terms  to  give 
material  evidence  of  some  matter  in  issue,  arising  in  Middlesex. 

The  Court  held,  that  payment  of  the  horse's  keep  in  Middlesex 
was  material  evidence  of  some  matter  in  issue  in  that  county. 


Collins  v.  Jenkins,  H.  T.  1838.  C.  P.     4  Binp.  N.  S.  225. 

In  an  action  upon  the  warranty  of  a  horse,  a  letter  written  by  the  and  a  letter 
plaintiff's  attorney,  in  the  county  of  Middlesex,  to  the  defendant,  tending  to  in- 
and  received  by  the  agent  of  the  defendant's  attorney  in  the  same  ^J^res  is  mate- 
county,  informing  him  of  the  unsoundness,  requiring  the  price  paid  rial  evidence. 
to  be  returned,  and  stating  that,  in  case  of  failure,  instructions 
would  be  given  to  sell  the  animal  by  auction  to  the  highest  bidder, 
and,  if  loss  ensued,  an  action  would  be  brought  for  damages,  adding, 
that  the  horse  would  be  kept  at  livery,  at  the  defendant's  expense, 
until  sold — 

The  Court  held,  sufficient  to  fulfil  the  plaintiff's  undertaking  to 
give  material  evidence  in  that  county  where  the  venue  had  been 
laidy  inasmuch  as  such  letter  went  to  increase  the  damages. 

*  In  aicnrnpsit,  for  the  breach  of  warranty  of  soundness  of  a  horse,  the 
defendant  having  refused  to  take  back  the  horse,  the  plaintiff  is  entitled  to 
recover  for  the  keep  for  such  time  only  as  would  be  required  to  sell  the  horse  to 
the  best  advantage.  (M'Kmiie  v.  Hancock,  1826,  N.  P.,  1  Ry.  &  M.  436).  If 
a  person  has  bought  a  horse  with  a  warranty,  which  has  been  broken,  and  he 
tenders  the  horse  back  to  the  seller,  who  refuses  to  receive  it,  tlie  buyer  is 
entitled  to  keep  the  horse  for  a  reasonable  time,  till  he  can  fairly  sell  it,  and  may 
recover  against  the  seller  for  keeping  the  horse  during  that  time.  {Ellis  v.  Chin- 
nock,  1835,  N.  P.,  7  C.  &  P.  169). 

Where  the  plaintiff  failed  to  prove  the  warranty  of  the  horse  sold,  but  that, 
sifter  he  had  returned  him  to  the  defendant,  the  latter  said  that  he  would  keep  it 
without  prejudice,  and  not  only  rode  it,  but  offered  it  for  sale  : — Held,  that  it 
was  properly  left  to  the  jury,  whether  the  defendant  had  not,  by  his  own  acts, 
rescinded  the  original  contract  of  sale.  (Long  v.  Pretion,  M.  T.  1828,  C.  P.,  2  M. 
ac  P.  262). 


606 


WARRANTY-- Jelum  oi^PUom. 


Jones  r.  Cowley,  T.  T.  1825.  K,  B.     A  B.  ^  C.  445;  S.C. 

^D.^E,  538. 

The  declantioa  In  assampsit,  the  declaration  stated  that  the  defendant  wimnted 
moft  agree  with  a  horse  to  he  sonnd.  The  proof  was,  that  the  defendant  warranted 
the  warranty*,    ^j^^  horse  to  he  sound  everywhere,  except  a  kick  on  the  leg. 

The  Court  held,  that  this  was  a  qualified,  and  not  a  general 

warranty,  and  that  there  was  a  varianoe  between  the  wananty  proTed 

and  that  stated  in  the  declaration. 


If  oonditioDal, 
mast  be  so 
stated  in  the 
declaration. 


Blyth  v.  Bampton,  E.  T.  1826.  C.  P.     3  Bing.  A72. 

In  an  action  for  breach  of  warranty  of  a  horse,  it  appeared  that 
the  plaintiff  purchased  a  horse  for  55/.,  the  defendant  warranting 
him  sound,  and  agreeing  to  give  1/.  back  if  the  horse  did  not  bring 
plaintiff  Al.  or  5/.  The  aTerment  in  the  decUration  was,  that,  in  con- 
sideration the  plaintiff  would  buy  of  the  defendant  a  horse  for  a  cer- 
tain price,  to  wit,  55/.,  the  defendant  undertook  the  horse  was  sound. 

The  Court  held  this  a  Tariaiice,  (Gawlee,  J.,  dissentiente),  the  war- 
lantj  being  oonditionaL 

(6)  Particulars  of  DBMANirf. 
(c)  Pleas^. 


the  Talne  of 


(d)  Evidence. 

PouLTON  V.  Lattimore,  H.  T.  1829.  K.  B.     9  B.  f  C.  259; 

S.  C.  4  If.  f  Ry.  208. 

In  an  action  for       GrooDS  had  been  sold  under  a  warranty,  and,  in  an  action  for  the 

amoonty  the  defence  was,  that  they  were  inferior  to  the  warrantj, 

*  In  an  action  on  the  case,  for  breach  of  an  ezpreas  warranty  tiiat  i  hone 
was  quiet,  if  the  declaration  allege  that  the  defendant  well  knew  him  to  ben- 
quiet,  this  is  an  unnecessary  averment,  and  need  not  be  proved.  (GresAsaT* 
Po9im,  M.  T.  1826,  N.  P.,  2  C.  &  P.  540).  That  which  is  a  mere  hoMnry 
engagement  need  not  be  stated.  {Outiring  ▼.  Zyim,  E.  T.  1831,  K.  B.,  2  B.  & 
Ad.  232). 

Declaration  afarting  the  oonsideration  of  the  pnrefaaae  of  a  horse  to  be,  "  IM 
the  buyer  woald  give  100  gnineaa."  Evidence  that  the  buyer  was  to  give  '*  IM 
guineas,  and  10/.  more  if  the  horse  suited  him :" — Held  to  be  no  variiacr. 
{Cave  V.  Coleman,  M.  T.  1828,  K.  B.,  3  M.  &  Ry.  2).  But  where  the  plaintifr, 
in  assumpsit,  alleged  that,  in  consideration  that  he  would  buy  a  quantity  of  copper 
of  the  defendant  at  a  certain  price,  defendant  undertook  that  it  should  be  good, 
sound,  substantial,  and  serviceable  copper: — Held,  that  thia  warranty  was  aot 
proved  by  shewing  a  purchase  of  copper  sheathio^  at  the  ordinary  market  pnce* 
no  express  warranty  having  been  given.  {Gray  v.  Co*,  E.  T.  1825,  K.  B.,  4  B. 
&  C.  108;  S.  C.  1  C.  &  P.  184,  672). 

t  In  an  action  for  the  breach  of  warranty  of  a  horse,  the  Court  will  not  ordtf 
the  plaintiff  to  give  particulars  of  the  unsoundness  complained  of.  (Pjr^  ** 
Stephen,  T.  T.  1840,  Ex.,  8  D.  P.  C.  771;  S.  C.  6  M.  &  W.  813). 

X  By  Reg.  Gen.,  H.  T.  4  Will.  4,  in  an  action  on  a  warranty,  the  plea  of  aot 
guilty  will  operate  as  a  denial  of  the  fact  of  the  warranty  having  been  given  vpoa 
the  alieged  consideration,  but  not  of  the  breach. 

The  declaration,  in  an  action  on  the  warranty  of  a  horae,  stated  thaft  the  ^ 
lendant  undertook  and  promised  that  the  horse  was  sound  and  quiet  in  hansM- 
The  defendant  only  pleaded  that  he  did  not  undertake  and  promise  in  naancr 
and  form,  &c.  The  evidence  was,  that  the  defendant  had  said  that  the  horse  «ai 
aound  and  quiet  in  all  respects :— Held,  first,  that  the  proof  satisfied  the  alkgs- 
tion ;  and  seoondlv,  that  the  defendant  could  not,  under  the  plea,  give  any  c«v 
denoe  tending  to  shew  that  the  hone  was  not  unsound.  {SmUk  ▼.  Panmi,  T-  T. 
1837,  N.  P.,  8  C.  &  P.  199). 
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although  the  buyer  kept  and  used  them,  and  the  contest  upon  the  goodi»  it  may 

trial  was  upon  the  question  as  to  the  allected  inferiority.  be  •hewn  they 

rm-    o    ^_A  i_  ij  ^1-  X   X  L  ®  1  11       /  al^  did  not  corres- 

The  Court  held,  that  to  an  action  by  the  seller  to  recover  the  ^^^  ^^  ^ 

price  of  the  seed,  it  was  competent  to  the  buyer  to  shew  that  it  warranty*. 

did  not  correspond  with  the  warranty. 


(tf)    WiTN  ESSES  f. 

(/)  Who  to  begin  ^. 


(ff)  Damages. 

Clarb  v.  Maynard,  £.  T.  1837.  K.  B.     I  N.  ^  P.  701;  S.  C. 

7  C.^P.  741. 

A  DECLARATION  ou  a  breach  of  warranty  on  the  sale  of  a  horse  On  a  breach  of 

allesed,  by  way  of  special  damage,  that  the  purchaser  re-sold  the  ^fT*?!?  ^* 

hor«5  at  an  advanced  price,  and  was  afterwards  compeUed  to  Uke  it  t^^^l 
iMick,  and  return  the  money. 

*  In  an  action  on  the  warranty  of  a  horse,  letters  passing  between  the  plaintiff 
and  defendant,  in  which  the  plaintiff  writes,  "  Yoa  wUl  remember  that  you  repre- 
aented  the  horse  to  me  as  a  five-year-old,"  &c.;  to  which  the  defendant  answers, 
'*  Hie  horse  is  as  I  represented  it," — are  rafficient  cTidence  from  which  the  jary 
ouy  infer  that  a  warranty  was  given  at  the  time  of  the  sale ;  and  it  is  not  necessary 
to  give  proof  of  what  actaally  passed  when  the  contract  was  made.  {^Saiman  t. 
Ward,  M.  T.  1825,  N.  P.,  2  C.  &  P.  211). 

A  horse  was  sold  ander  a  written  warranty,  contained  in  a  receipt  for  the  pur- 
eliase-BMmey,  which  was  gtren  to  the  buyer's  senrsnt.  The  son  of  the  seUer  ^ho 
waa  proved  to  have  been  present  when  the  bargain  was  made,  and  to  have  acted 
at  odier  times  in  his  father's  bosiness,  but  never  to  have  sold  a  horse  by  himself) 
got  the  receipt  back  ftrom  the  servant  by  a  frandnlent  representation  :-*  Held,  in  an 
aetkm  on  the  warranty  against  the  f&ther,  that  under  such  circumstances  parol 
evidence  of  the  contents  could  not  be  given,  but  that  the  son  must  be  called  as  a 
witness.  The  son,  being  called,  proved  that  he  went  for  the  receipt  by  desire  of 
a  person  named  Tawney,  the  owner  of  the  horse,  for  whom  his  fitther  sold  on 
commisaion,  and  did  not  mention  the  subject  to  his  father  till  he  had  obtained  it  | 
hia  fiither  then  had  possession  of  the  receipt  for  a  very  short  time,  after  which  it 
was  aent  to  Tawney: — Held,  that  this  fact  did  not  vary  the  case  so  as  to  let  in  tha 
parol  testimony.  (Bnt  v.  O^bom,  H.  T.  1825,  N.  P.,  1  C.  &  P.  632).  If  a 
general  warranty  of  a  horse  be  proved  by  parol  evidence,  (the  written  contract 
for  the  sale  not  being  forthcoming),  the  fact  that  the  witness  who  proved  it  saw  a 
notice  served  on  the  seller's  premises  requiring  the  return  of  an  unsound  horse 
within  six  days,  will  not  defeat  the  buyer's  action,  but  it  will  be  left  to  the  jury  to 
aay  whether  this  formed  any  part  of  the  original  contract.  {Be^t  v.  Oibomf  T.T. 
1825,  N.  P.,  2  C.  &  P.  74). 

t  Where  the  defendant  sold  a  horse  with  a  warranty  which  he  had  received 
firom  the  party  of  whom  he  purchased  it: — Held,  that  the  latter  was  a  competent 
witness  for  him  in  an  action  on  the  warranty.  {Baldwin  v.  Dixon,  1330,  N.  P., 
2  M.  &  M.  59).  But  where,  prior  to  3  &  4  Will.  4,  c.  42,  s.  26,  in  an  action 
on  a  warranty  of  soundness,  (the  unsoundness  being  a  cough),  the  defendant  called 
the  party  who  had  sold  the  horse  originally  to  him  to  prove  the  soundness  at  the 
time  of  the  sale  to  him : — Held,  incompetent.  {Bi*$  v.  Mountain,  1839,  N.  P., 
2  M.  &  Rob.  302). 

X  In  assumpsit  on  the  warranty  of  a  horse,  where  the  plaintiff  in  his  declara- 
tion averred  that  the  horse  was  not  sound,  and  the  defendant  only  pleaded  that  it 
was,  upon  which  plea  issue  was  joined ;  it  was  held,  that  the  plaintiff  had  the 
right  to  begin.  ((Mom  v.  Thompwn,  M.  T.  1839,  N.  P.,  2  M.  flk  Rob.  255; 
S.  C.  9  C.  flk  P.  337). 
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^oj.'tePi  taken  The  Court  held,  that  the  plaintiff  was  not  entitled  to  recoTcr  the 
incmM^the*  ^i*f'^''5°ce  between  the  purchase-money  and  the  advance  at  which  be 
Ttlae*.  ^^^  ^^  ^  '^  ^^  °^^  alleged  that  he  had  expended  any  money,  so 

as  to  increase  the  value  of  the  horse  in  the  interval. 


(h)    AMENDMENTf. 


Keeping  a  hone 
eeveral  months 
after  diflooveiy 
of  unsoondnew 
no  ground  of 
nonanit. 


(t)  Nonsuit. 

pATTBSfiALL  f.  Tranter,  E.  T.  1835.  K.  B.     4  X  ^  M.  649. 

In  an  action  on  a  warranty  on  the  soundness  of  a  horse,  it 
appeared  that,  shortly  after  the  sale  of  the  horse,  with  a  warrantj  of 
soundness,  the  plaintiff  had  discovered  that  it  was  unsound;  but  that 
he  had  kept  it  for  several  months,  without  giving  notice  to  the  de- 
fendant, and  had,  during  that  period,  given  it  physic,  and  taken 
other  means  to  cure  it.  Park,  J.,  thought  that  the  plaintiff  ought 
to  huve  returned  the  horse  within  a  reasonable  time,  and,  under  the 
circumstances,  nonsuited  the  plaintiff. 

Lord  Detmam,  C.  J.— We  think  that  the  case  of  Fielder  ▼. 
Starkin  (1  H.  Bl.  17)  is  not  overruled,  and  that  this  rule  must, 
therefore,  be  made  absolute,  to  set  aside  the  nonsuit. 


*  Where  a  horse,  wamnted  aonnd,  tains  ont  to  be  nnsoimd,  and  it,  after  notiee 
to  the  seller,  re*  sold  bj  the  porchaser,  the  latter  may  recover,  not  onljthe  diflff- 
ence  of  price  between  the  first  and  second  sales,  b«t  also  tike  keep  of  the  hone 
for  a  reasonable  time.  (CkeHemum  v.  Lmmi,  M.  T.  1854,  K.  B.,  4  N.  &  M. 
195 ;  S.  C.  2  Ad.  &  E.  129).  A.  sold  a  picture  to  B.,  wairantiDg  it  aClande; 
B.  sold  it  to  J.,  and  warranted  it  aClande  to  him.  Hie  plctnrewaa  not  a  Clande) 
and  J.  brought  an  action  against  B.  on  the  warranty ;  B.  defended  the  action, 
and  J.  recovered  damages  and  costs  against  him.  B.  tlKn  brovght  an  actaoa 
against  A.  npon  the  first  warranty :  —Held,  that  B.  was,  in  this  action,  entitled  to 
recover  against  A.  the  amount  of  the  damages  and  eorts  that  B.  had  paid  to  J., 
and  also  3ie  costs  incurred  by  B.  in  defendittg  the  fint  aotioB.  B«tthat,iftbejsrf 
should  be  of  opinion  that  the  sale  from  B.  to  J.  was  noC  a  real  sale  of  the  pietirc 
in  the  ordinary  course  of  business,  but  merely  a  cohmiahle  asle  on  the  usanoos 
discount  of  a  bill,  they  ought  to  disallow  these  sobs.  {PemmeU  v.  Woodham, 
T.  T.  1855,  N.  P.,  7  C.  &  P.  117), 

Where  the  purchaser  of  a  horse  with  a  wsiianty  aoU  it  again,  and,  it  pnmng 
unsound,  defended  an  action  bnmght  sgiinBt  him,  and  faded : — Udd,  thst  the 
jury  having  found,  that,  by  a  reasouUe  n  sminsliun  of  the  horse,  plaintiff  mifbt 
have  discovered  it  to  be  unsound,  and  that^  as  the  ihitii,  thmlbt e,  was  rash  ud 
improvident,  he  could  not  recover  the  costs  iaonrped  by  him  m  the  action  sgainst 
the  original  seller.  {Wrigkitip  v.  Ckmmberiaim,  E.  T.  1S39,  C.  P.,  7  Scott,  598). 

A.  sold  a  picture  to  B.  as  a  Rembrsndt.  IVere  wacconlradicsory  evidenoe,  ia 
an  action  on  an  accommodation  bill  given  fot  the  prioe.  as  to  whether  there  «ii 
a  warranty  or  only  a  representation.  TVe  pictare  was  heft : — Held,  that,  if  the 
jury  thought  there  was  a  warranty,  and  that  it  was  hivAKm,  thca  they  should  find 
their  verdict  for  that  sum  which  they  conadered  to  he  the  actsal  vahie  of  the 
picture.  {De  Sewhanberg  v.  BacAmon,  H.  T.  1SS2,  X.  P^  5  C.  &  P.  343). 


t  Where  a  general  warranty  of  the  sogndnesg  of 
and  a  warranty,  "  except  in  one  foot,"  wai 
ation  to  be  amended;  the  real  dispute  betwem  the 
was  a  roarer.  {Hemming  v.  Parry,  1834,  K.  P«^  ^  C  &  P 
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Morris  r.  Dimes,  T.  T.  1834.  K.  B.    3  N.  ^  M.  671. 

To  an  action  of  trespass,  the  defendant  pleaded,  "  that  Charles  I.,  Under  the 
heing  seised  of  the  locus  in  quo,  by  letters  patent  granted  to  W.  P'^t  of  a 
Earl  of  Pembroke,  &c.,  that  they  might  have  free  warren,  fowling,  |JJJ^'d<^ot 
and  hunting,"  and  produced  the  letters  patent,  by  which  was  granted  pan*, 
"free  chase  and  free  warren  in  all  the  demesne  lands,  and  lands  holden 
by  copy  of  court  roll,  of  the  manor  of  Rickmans worth,"  &c.  The 
plea  then  deduced  title  to  the  free  warren  to  J.  F.  and  T.  D.,  and 
alleged  that  they  were  seised  in  fee,  and  that  by  indenture  (in  1818) 
of  lease  and  release  they  granted  the  said  free  warren  to  R.  W.,  N.  W., 
and  J.  L.,  and  then  deduced  title  to  defendant.  To  this  plea  the 
plaintiff  replied,  taking  issue  upon  the  release,  and  also  pleaded  non 
concessit.  On  the  production  of  the  lease  and  release,  it  appeared 
to  be  a  conveyance,  amongst  other  things,  of  "  all  the  manor  or 
lordship  of  Rickmans worth,"  &c.;  "and  all  other  rights,  liberties, 
franchises,  &c.,  hereditaments  and  appurtenants  whatsoever,  to  the 
said  manor  and  lordship  belonging,  or  in  anywise  appertaining, 
to  or  with  the  same,  or  any  part  thereof,  then  or  at  any  time  thereto- 
fore usually  held,  used,  occupied,  or  enjoyed,  &c.,  or  as  were  in  and 
by  the  said  deed  of  grant  or  letters  patent  granted  and  assured  by 
the  Crown  to  the  said  W.  Earl  of  Pembroke,  as  appurtenant  to  the 
said  manor  or  lordship." 

The  Court  held,  that  by  the  letters  patent,  as  pleaded  and  produced 
in  evidence,  a  warren  in  gross  was  granted;  but  that  the  conveyance 
of  1818  conveyed  only  the  manor,  and  what  was  appurtenant  or  ap- 
pendant to  the  manor;  that  the  warren  in  gross  being  no  part  or 
parcel  of  the  manor,  therefore  did  not  pass  by  that  conveyance. 


WtSlfittf. 


Doe  d.  GRtsB  r.THE  Earl  of  Burlington,  M.T.  1833.  K.  B. 
2N.^M,  534;  S.  C.  5  B.  ^  Ad.  507* 

This  was  an  ejectment  to  recover  possession  of  a  farm,  held  by  Committing 
copy  of  court  roll  of  the  manor  of  Princes  Risborough,  in  the  county   ^"te  does  not 
of  Bucks.     The  ground  upon  which  the  lessor  of  the  plainti£P  pro-  J^J^^,^  * 

*  Gronfle  are  not  birds  of  warren.  {Duke  of  Devonshire  v.  Lodge,  T.  T.  1827, 
K.  B.,  7  B.  &  C.  36). 

t  Where  a  tenant  annexes  to  his  farm  part  of  the  waste,  it  enures  to  the  benefit 
of  the  landlord.  {Doe  d.  Harrison  ▼.  Murrell,  1837,  N.  P.,  8  C.  &  P.  135).  PrimA 
fiacie,  the  lord  of  the  manor  is  entitled  to  all  waste  lands  within  the  manor ;  and  it 
is  not  essential  that  the  lord  should  shew  acts  of  ownership  of  such  lands ;  and  evi- 
dence that  the  public  have  been  used  to  throw  rubbish  on  waste  land,  is  rather 
evidence  that  it  belongs  to  the  landlord  than  to  any  private  individusl.  If  a  per- 
son, within  twentj  years,  enclose  a  portion  of  the  lord's  waste  by  the  license  of 
the  lord,  such  person  cannot  be  turned  out  of  the  possession  of  It  by  the  lord, 
without  some  act  being  done  from  which  a  legal  revocation  of  the  license  can  be 
inferred.  {Doe  d.  Dunraven  t.  Williams,  1836,  N.  P.,  7  C.  &  P.  332). 
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ceeded  was  an  alleged  act  of  waste,  committed  by  the  tenant  in  the 
removal  of  a  barn  off  the  estate  held  by  the  tenant.  The  cause  wta 
first  tried  before  Mr.  Baron  Garrow,  when  a  verdict  was  found  for 
the  plaintiff;  which  verdict  was  set  aside,  and  a  new  trial  granted; 
which  trial  took  place  at  the  next  assiaes,  when  a  verdict  was  foond 
again  for  the  plaintiff,  with  leave  for  the  defendant  to  move  to  enter 
a  verdict  in  his  favour. 

The  Court  held,  first,  no  act  of  waste  subjects  a  tenant  to  forfeit* 
ure,  unless  the  act  be  injurious  to  the  inheritance;  secondlv,  that 
the  question,  whether  the  act  be  injurious,  is  not  of  necessity  duadcd 
by  the  question  as  to  the  value  of  the  estate  after  the  act  has  beea 
done;  ex.  gr.,  it  may  be  an  act  which  would  increase  the  vslue  of 
the  estate,  yet  be  injurious  to  the  inheritance,  as  it  may  impair  the 
evidence  of  the  title;  in  such  a  case  the  act  would  be  waste. 


Martin  v.  Gilham,  M.  T.  1837.  Q.  B.     7  Jd.  f  E.  540;  S.  C. 

2N.^P.  568. 

Under  a  declar-  Ca8e. — The  declaration  stated  that  the  defendant  on  &c.  held 
Ation  forTolan-  and  enjoyed  certain  premises  and  gardens  at  &c.,  as  tenant  thereof 
mSriJ^wirtr"  ^  ^^®  plaintiff;  and  thereupon  it  became  the  duty  of  the  defendant 
cannot  be  ^  ^^  ^^®  premises  in  a  tenant-like  and  proper  manner,  and  not  to 

■hewn.  commit  any  depredation  or  waste  thereto  during  the  tenancy;  and 

although  the  tenancy  continued,  yet  the  defendant,  not  regarding 
his  duty,  but  intending  to  injure  the  plaintiff  during  the  continnance 
of  the  tenancy,  wron^lly  and  unjustly,  and  in  an  untenantlike  and 
improper  manner,  feUed,  cut  down,  damaged,  rooted  up,  and  loosened 
divers  trees,  shrubs,  and  plants,  growing  and  being  in  and  upon  the 
said  premises  and  gardens;  and  otherwise  used  the  said  premises  and 
gardens  in  so  untenantlike  and  improper  a  manner,  that  the  same 
became,  and  were,  and  still  are,  greatly  dilapidated,  and  in  bad  and 
untenantable  order  and  condition,  and  greatly  deteriorated  in  value. 
Plea — Not  guilty.  It  appeared  that  the  defendant  had  occupied  the 
premises  in  question  as  tenant  from  year  to  year  nnder  the  plaintiff; 
and  it  was  estabUshed  that  the  damage  of  which  the  plaintiff  com- 
plained constituted  properly  permissive,  and  not  voluntary  waste, 
It  was  contended  for  the  defendant,  that  he  could  not  be  liable  in 
respect  of  permissive  waste,  being  only  a  tenant  from  year  to  year; 
but,  even  if  he  could,  yet  that  this  declaration  was  not  framed  to 
meet  such  a  charge.  Gaselee,  J.,  directed  a  verdict  to  be  entered  for 
the  plaintiff,  damages  10/. 

The  Court  said,  that  it  would  canse  a  complete  confusion  of 
things  to  hold  that,  on  a  declaration  for  voluntary  waste,  as  this  is, 
evidence  could  be  given  of  a  permissive  waste. 


Young  o.  Spencer,  M.  T.  1829.  K.  B.    10  3.  ^  C.  H5. 

The  question  In  an  action  on  the  case  by  the  owner  of  a  house  against  his 

18,  whether  any  lessee  for  years,  for  opening  a  new  door,  whereby  the  house  was 
totiieplafiit^s  weakened  and  injured,  and  the  plaintiff  prejudioed  in  hb  Tevc^ 
rsTentonary  sionary  estate  and  interest  in  the  premises.  Plea — Not  guilty.  TV 
rights.  jury  found  that  the  lessee  did  open  the  door  without  leave,  but 

that  the  house  was  not  in  any  respect  weakened  or  injured  by  it 
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BayUy^  J.,  thereupon  directed  a  rerdiet  to  be  entered  for  the  plain- 
tiff, with  nominal  damages,  subject  to  a  case. 

The  Court  held,  on  argument,  that  tbe  plaintiff  was  not,  at  all 
erents,  entitled  to  a  verdict;  but,  as  the  reyersionarj  interest  of  the 
plaintiff  might  be  injured,  although  the  house  itself  was  not,  and 
that  question  had  not  been  submitted  to  the  jury,  the  Court  ordered 
a  new  trial. 

SiMifONS  P.  Norton,  T.  T.  1831.  C.  P.     7  Bin^.  140. 

Writ  of  waste.     Flea — ^The  general  issue.  If  trees  be  cat 

The  Court  held,  first,  ploughing  old  meadow  land  fa  waste;  it  down  for  re- 
alters  the  evidence  of  the  title,  and  the  land  cannot  be  restored  to  SJJJS^^"'^^ 
its  original  state.  On  the  plea  of  nul  wast,  evidence  that  such 
ploughing  was  for  amelioration  was  properly  rejected.  And,  second- 
ly, cutting  timber  trees  is  also  waste;  and,  if  done  for  repairs,  that 
matter  must  be  specially  pleaded  to  a  writ  of  waste,  and  cannot  be 
given  in  evidence  under  the  general  issue. 


9Saatc]^-iaatet* 
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I.  RELATIVE  TO  WHAT  IS  A  WATERCOURSE  WITHIN 
THE  2  Will.  4,  c.  71.  AND  OF  THE  RIGHT 
TO  USE  WATERCOURSES,  p.  612. 

II.  RELATIVE  TO  WEIRS  AND  DAMS,  p.  616. 

III.  RELATIVE  TO  WHEN  IT  PASSES  WITH  THE  LAND, 
p.  616. 

*  Where  the  action  on  the  case  in  the  nature  of  waste  was  brought  against 
seventeen  defendants,  two  of  whom  suffered  judgment  bj  defiiult,  fifteen  were 
acquitted ;  and,  as  to  one  of  the  two  first,  the  plaintiff  entered  a  nolle  proa.,  and 
obtained  damages  against  the  other.  Upon  motion  for  a  new  trial,  on  the  ground 
of  the  Terdict  against  five  of  those  who  were  acquitted  not  being  warranted,  the 
Court  granted  it  as  against  them,  leaving  the  verdict  undisturbed  as  to  the  others. 
{Price  ▼.  HarrU,  T.  T.  1834.  C.  P.,  3  M.  &  Scott,  838 ;  S.  C.  10  Bing.  331). 

t  Under  the  5  Geo.  4,  c.  79,  (Clifton  Watching,  &c.,  Act),  those  parts  of 
tbe  parish  of  Clifton  made,  by  16  Geo.  3,  c.  33,  and  43  Geo.  3,  c.  14,  part  of  the 
city  of  Bristol,  are  not  included,  and  the  justices  of  Gloucestershire  have  no 
power  to  enforce  by  distress  in  the  latter  district.  {BartUtt  y.  Watkintj  H.  T. 
1836,  Ex.,  1  M.  &  W.  223). 

t  By  2  Will.  4,  c.  71,  s.  2,  it  is  enacted,  '*  That  no  claim  which  may  be  law- 
fdlly  made,  at  the  common  law  by  custom,  prescription,  or  grant,  to  any  way  or 
other  easement,  or  to  any  watercourse,  or  the  use  of  any  water,  to  be  enjoyed  or 
derived  upon,  over,  or  from  any  land  or  water  of  our  said  lord  the  King,  his 
heirs  or  successors,  or  being  parcel  of  the  Duchy  of  Lancaster,  or  of  the  Duchy  of 
Cornwall,  or  being  the  property  of  any  ecclesiastical  or  lay  person  or  body  cor- 
porate, when  such  way  or  other  matter  as  herein  last  before  mentioned  shall 
have  been  actually  enjoyed  by  any  person  claiming  right  thereto  without  inter- 
raptUm  for  the  ftiU  period  of  twenty  years,  shall  be  defeated  or  destroyed  by 
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IV.  RELATIVE  TO  LEASES  CONNECTED  WITH,  p.  617. 

V.  RELATIVE   TO   THE  DESTRUCTION    OF,  DIVER- 
SION AND  DISTURBANCE  IN  THE  USE  OF, 

p.  617. 

VI.  RELATIVE  TO  THE  REPAIRS,  p.  618. 

VII.  RELATIVE  TO  THE  ACTION  CONNECTED  WITH. 

(a)  Declaration,  p.  619. 

(b)  Pleas,   and  of    the    limitation  of  actions, 

p.  619. 

(c)  Evidence  and  wiTNESSESy  p.  619. 

(d)  Damages,  p.  620. 

(e)  Costs,  p.  620. 

VIII.  RELATIVE  TO  INDICTMENTS,  p.  621. 


I.  RELATIVE  TO  WHAT  IS  A  WATERCOURSE  WITHIN 
THE  2  Will.  4,  c.  71,  AND  OF  THE  RIGHT  TO 
USE  WATERCOURSES. 


A  claim  to 
empty  water 
from  a  copper- 
mine,  though 
impregnated 


Wright  r.  Williams,  H.  T.  1836.  Ex.     I  M.  ^  W.  77;  S.C. 

I  T.^G.  375. 

The  declaration  in  case,  by  reversioners,  stated  that  certain  doses 
of  land  belonging  to  the  plaintiffs,  together  with  a  pool  of  water  in 
one  of  the  said  closes,  were  in  the  occupation  of  their  tenants, 
which  pool  of  water  had  been  immemorially  fed  bj  a  watercourse 

shewing  only  that  such  way  or  other  matter  was  first  enjoyed  at  any  time  prior 
to  such  period  of  twenty  years ;  but,  neverthelessi  such  daim  may  be  defested  in 
any  other  way  by  which  the  same  is  now  liable  to  be  defeated ;  and  where  wk 
way  or  other  matter  as  herein  last  before  mentioned  shall  have  been  so  enjojed 
as  aforesaid  for  the  full  period  of  forty  years,  the  right  thereto  shall  be  dmncd 
absolute  and  indefeasible,  unless  it  shall  appear  that  the  same  was  enjoyed  Vf 
some  consent  or  agreement  expressly  given  or  made  for  that  pnrpoae  by  deed  or 
writing.*' 

By  sect.  4,  it  is  enacted,  **  That  each  of  the  respective.periods  of  years  in  tk 
statute  mentioned  shall  be  deemed  and  taken  to  be  the  period  next  before  eooie 
suit  or  action  wherein  the  claim  or  matter  to  which  such  period  may  relate  ihaS 
have  been  or  shall  be  brought  into  question,  and  that  no  act  or  other  matter  slkifl 
be  deemed  to  be  an  interruption,  within  the  meaning  of  this  statute,  unka  tbe 
same  shall  have  been  or  shall  be  submitted  to  or  acquiesced  in  for  one  yesr  tfttr 
the  party  interrupted  shall  have  had  or  shall  have  notice  thereof,  and  of  ^ 
person  making  or  authorizing  the  same  to  be  made." 

By  sect.  8,  it  is  provided,  **  That  when  any  land  or  water  upon,  over,  or  fnm 
whidi  any  such  way  or  other  convenient  watercourse  or  use  of  water  diaU  hsr* 
been  or  shall  be  enjoyed  or  derived  hath  been  or  shall  be  held  under  or  by  riftw 
of  any  term  of  life,  or  any  term  of  years,  exceeding  three  years  from  the  gnntiflf 
thereof,  the  time  of  the  enjoyment  of  any  such  way  or  other  matter  as  hereis 
last  before  mentioned,  during  the  continuance  of  such  term,  shall  be  excfaided  is 
the  computation  of  the  said  period  of  forty  years,  in  case  the  claim  shall  witfaia 
three  years  next  after  the  end  or  sooner  determination  of  such  term  be  resiited 
by  any  person  entitled  to  any  reversion  expectant  on  the  determination  thereof' 


WATERCOURSB— JBt^A^  to  vse.  618 

which  flowed  over  the  said  closes  into  the  said  pool  of  water,  the  with  meuilic 
water  whereof  was  of  great  use  to  the  plaintiffs  and  their  tenants,  "S***??"'  "  * 
for  the  purpose  of  irrigating  and  improving  the  'soil  of  the  said  watcrcourae 
closes  of  land;  yet  the  said  defendants,  intending  to  injure  the  said  within  the 
plaintiffs  in  their  reversionary  estate  in  the  said  closes  of  lands  and  2  Will.  4,  c.  71. 
pool  of  water,  heretofore,  and  before  the  commencement  of  this  suit, 
to  wit,  on  &c.,  made  and  sunk,  in  certain  land  contiguous  and  near 
to  the  said  closes  of  land  of  the  plaintiffs,  and  near  to  the  water- 
course by  which  the  pool  of  water  was  fed,  certain  precipitate  pits, 
and  placed  and  laid  large  quantities  of  iron  and  other  metallic  sub- 
stances therein,  and  kept  them  therein  covered  with  water,  whereby 
the  water  became  impregnated  with  iron;  and  afterwards,  to  wit, 
on  &c.,  and  on  divers  other  days,  between  that  time  and  the  com- 
mencement of  this  suit,  let  off  and  discharged  the  water  so  im- 
pregnated with  iron  out  of  the  pits  into  the  watercourse,  whereby 
the  water  of  the  watercourse,  and  also  of  the  pool,  became  also  im- 
pregnated with  iron,  and  the  vaults  and  edges  of  the  watercourse 
and  pool,  and  the  bottom  and  edge  of  the  pool,  became  covered 
with  a  noxious  sediment  or  deposit  from  the  settling  of  the  iron 
with  which  the  water  was  impregnated,  by  reason  whereof  the  water 
so  impregnated  with  iron  overflowed,  and  inundated,  and  injured  the 
plaintiff's  lands. 

The  Court  held,  that  a  claim  to  empty  and  discharge  water  from 
a  copper-mine,  which  had  been  impregnated  with  metallic  sub- 
stances, in  pits  sunk  in  the  party's  own  soil,  into  the  watercourse  of 
a  neighbour,  is  a  claim  to  a  watercourse  within  the  2  Will.  4,  c.  71, 
8.  2. 

Magor  v.  Chadwick,  H.  T.  1840.  Q.  B.     3  P.  ^  D.  367;  S.  C. 

11  Ad.  ^E.  571. 

Case  for  fouling  and  obstructing  the  water  of  a  stream  used  by  A  partv  who 
plaintiffs  for  the  purposes  of  a  brewery.     Pleas,  first,  not  guilty;   ^^  f^^ 
secondly,  that  the  plaintiffs  ought  not  of  right  to  have  or  enjoy  the  ^j^  *for  twimty 
benefit  of  the  said  water,  nor  hath  the  same  been  used  to  flow,  nor  yean  cannot  be 
of  right  ought  to  flow,  unto  or  into  the  said  buildings,  brewery,  and  deprived  of  it. 
premises  without  interruption,  fouling,  or  annoyance,  as  in  the  said 
declaration  mentioned.     Issue  joined.     It  appeared  that  a  water- 
course had  been  originally  made  for  the  purpose  of  draining  a  mine; 
the  working  of  the  mine  baring  been  abandoned,  the  owners  of  the 
land  situated  at  the  issue  of  the  stream  from  the  mine  had  used  the 
water  for  jnore  than  twenty  years  for  the  purposes  of  a  brewery. 
The  proprietors  of  the  mine  baring  recommenced  working  it,  fouled 
the  water  so  as  to  render  it  unfit  for  use  by  the  brewers.     At 
the  trial,  Patieson,  J.,  directed  the  jury,  that,  if  the  twenty  years' 
enjoyment  was  proved,  and  if  they  were  not  satisfied  by  the  eYi" 
dence  adduced   on  the    part  of  the  defendants   that  a  custom 
existed  in  that  mining  district  by  which  a  stream  once  used  for 
mining  purposes  remained  always  liable  to  be  used  for  the  same,,  to 
find  for  the  plaintiffs.     The  jury  rejected  the  evidence  of  the  cus- 
tom, and  found  for  the  plaintiffs  accordingly.     On  motion  for  a 
new  trial,  on  the  ground  that,  independently  of  the  custom,  the 
defendants  were  entitled  to  resume  the  use  of  the  stream — 

The  Court  refused  to  disturb  the  verdict. 
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Bat  the  aser  of 
water  prodaced 
by  artificial 
drainage  of  a 
mine,  though 
for  twenty 
years,  ooofers 
no  right. 


Arkwright  9.  Gell,  E.  T.  1839.  Ex.     b  M.  ^  W.  203. 

In  the  year  1700,  certain  persons  had  in  part  constructed  a 
sough,  or  under-ground  watercourse,  called  the  Cromford  Soogh, 
for  the  purpose  of  draining  an  extensive  mineral  field,  in  the  dis- 
trict of  the  wapentake  of  Wirksworth,  in  the  county  of  Derby.    Bj 
agreements  with  the  owners  of  the  mines,  the  sough  was  carried  on 
and  completed;  and  in  1738  the  prc^rietors  leased  the  sough  for 
999  years  for  a  pecuniary  consideration.     When  completed,  the 
mouth  of  the  Cromford  Sough  was  in  the  Tillage  of  Cromford,  and 
near  to  the  mouth  was  a  stream  of  water,  called  the  Bonsall  Brook, 
into  which  the  water  of  the  sough  discharged  itself,  £brming  a  jddc- 
tion  with  the  brook.     After  the  sough  had  been  constructed,  and  t 
constant  flow  of  water  conducted  from  the  mines  by  means  of  it.  Sir 
Richard  Arkwright,  as  lessee,  (through  whom  the  plaintiffs  claimed), 
in  1772,  constructed  extensive  cotton-mills  below  the  junction  of  the 
sough  water  with  the  Bonsall  Brook,  which  mills  had  existed  ever 
since,  and  had  been  turned  by  the  united  waters  of  the  Cromford  Sough 
and  the  Bonsall  Brook.     In  1789,  Sir  R.  A.  purchased  the  land  on 
which  the  cotton-mills  stood,  and  the  fee-simple  in  the  miUs  and 
manor  of  Cromford,  including  the  lands  through  which  the  Crom- 
ford Sough  was  made;  and  in  1836  the  present  Mr.  Arkwright,  the 
lessor  of  the  plaintifis,  became  the  purdiaser  of  the  reversion  expect- 
ant on  the  determination  of  the  lease  for  999  years,  and  acquired 
the  interest  of  a  portion  of  those  lessees,  by  a  conveyance  from  some 
of  them.     About  the  year  1771,  another  sough,  called  the  Mere 
Brook  Sough,  was  commenced  by  a  company  of  proprietors,  not 
connected  with  the  Cromford  Sough,  at  a  considerably  lower  level 
than  the  Cromford  Sough,  for  the  purpose  of  unwatering  a  further 
portion  of  the  same  mineral  field,  which,  from  its  lower  position, 
was  not  relieved  of  water  by  the  latter  sough.     The  defendants 
represented  those  proprietors.     In  1813,  by  agreement  with  the 
proprietors  of  the  Cromford  Sough,  the  Mere  Brook  Sough  was 
extended;  and  the  water  being  found  to  flow  into  it,  floodgates  were 
constructed  at  its  end,  by  which  meails,  when  closed,  the  water  wis 
thrown  back  upon,  and  discharged  by,  the  Cromford  Sough;  but, 
when  opened,  the  water  escaped  through  them,  and  was  thereby 
prevented  from  flowing  to  the  plaintiffs*  mills.     In  1836,  the  flood- 
gates were  entirely  removed,  in  order  still  further  to  extend  the 
Mere  Brook  Sough,  by  which  means  the  water  was  prevented  from 
flowing  down  the  Cromford  Sough  to  the  plaintiffs'  mills.     In  an 
action  by  the  owners  of  the  mills,  to  recover  damages  for  fhis  diver- 
sion of  the  water  by  the  defendants  — 

The  Court  held,  that  the  plaintiffs  were  not  entitled  to  recover: 
first,  because  the  Cromford  Sough,  being  an  artificial  watercourse, 
made  vrith  the  sole  object  of  unwatering  the  mines,  and  enabling 
their  owners  to  get  at  the  ores  in  the  mineral  field,  the  pbdntifb 
had  acquired  no  right  to  the  use  of  the  water  of  it,  at  common  law, 
for  any  longer  period  than  the  mine-owners  chose  to  continue  it  in 
that  course  for  their  own  purposes;  secondly,  that  the  plaintifls  bad 
acquired  no  right  to  that  water  by  virtue  of  the  stat.  2  &  3  Will.  4, 
c.  71)  as  their  enjoyment  of  it  was  not  "  without  intermption,'^  or 
*'  of  right,"  as  against  the  defendants,  (the  owners  of  the  lower  level 
of  the  mineral  field),  vrithin  the  meaning  of  that  statute. 
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Manning  v.  Wadsdale,  M.  T.  1836.  N.  P.     \  N.  ^  P.  172. 

In  ease.  The  declaration  stated  that  the  plaintiff  was  an  inhabit*  The  right  to 
ant,  residing  and  inhabiting  within  the  parish  of  St.  Itcs,  to  wit,  in  water  cattle  at 
and  upon  a  certain  ancient  messuage,  with  the  appurtenances  there  ^ere^caMmcnt. 
situate;  and,  by  reason  of  his  occupation  thereof,  of  right  was 
entitbd  to  the  use  and  easement  of  washing  and  watering  his  cattle 
in  a  certain  pond  in  the  parish  aforesaid,  called  '*  Jarwood,  other- 
wi^  Darrod*s  Pond,"  and  also  of  taking  and  using  the  water  of  the 
said  pond  for  culinary  and  other  domestic  purposes,  for  the  more 
convenient  use  and  enjoyment  of  the  said  messuage,  every  year  and 
at  all  times  of  the  year,  at  his  free  will  and  pleasure;  yet  the 
defendant  wrongfully  encroached  upon  and  filled  up,  lessened  and 
obstructed  the  said  pond,  and  also  rendered  the  plaintiff's  access  to 
the  said  pond,  for  the  enjoyment  of  his  privilege  and  easement  afore- 
said, less  convenient  and  easy;  whereby  the  pkantiff,  during  &c.,  was 
and  is  greatly  injured  and  disturbed  in  the  use  and  enjoyment  of  his 
said  right,  privilege,  and  easement. 

The  Court  held,  that  a  right  in  the  occupier  of  an  ancient 
messuage  to  water  his  cattle  at  a  pond,  and  to  take  the  water  . 
thereof  for  culinary  and  other  domestic  purposes,  is  not  a  profit  k 
prendre,  but  a  mere  easement;  and  if  it  were  a  profit  k  prendre, 
semble,  that,  on  general  demurrer,  the  claim  of  such  a  right  is  suffi- 
ciently Hmited  by  an  allegation,  that  the  water  was  to  be  taken  for 
the  more  convenient  use  and  enjoyment  of  the  messuage. 


Gbbbnslade  9.  Halliday,  H.  T.  1830.  C.  P.     6  J^tut^.  379. 

Ths  plaintiff  claimed  a  prescriptive  right  to  force  back  the  water  And  an  ease- 
of  a  stream  running  through  the  defendant's  land.     The  original   ^^^^  of  >  wa- 
xnode  of  enjoying  this  rig^t  had,  for  fifty  years,  been  by  placing  J^^S^  a*^ 
across  the  stream  loose  stones,  and  occasionally  a  board  also;  but  party  to  do  that 
on  one  occasion '  the  plaintiff  had,  in  addition  to  these,  fixed  the   which  gives  a 
board  into  the  bed  of  the  stream  by  means  of  two  hooked  stakes,   character  of 
The  defendant,  conceiving  this  to  give  the  dam  a  character  of  per-  P^"'**'**"^^' 
manency  more  extensive  than  the  legal  right  of  the  plaintiff,  caused 
both  the  stakes  and  the  board  to  be  removed.     In  an  action  for  the 
remoVal,  the  jury  having  found  for  the  plaintiff,  on  motion  for  a 
new  trial — 

Per  Cur. — ^A  party  having  an  easement  has  no  right  to  do  that 
-which  gives  a  character  of  permanency.  The  defendant  has  done 
more  than  she  was  authorized  to  do.  It  appears  that  the  board  had 
improperly  been  fastened  down  with  stakes,  which  was  a  new  mode  of 
fastening  it,  and  that  the  defendant  ordered  the  whole  to  be  removed. 
Now,  although  the  defendant  had  a  right  to  remove  the  stakes  which 
were  so  improperly  placed  there,  she  clearly  had  no  right  to  remove 
the  board  also.  It  seems  to  us  to  be  like  the  case  of  a  person 
rightfully  having  a  brick  or  stone  weir  across  a  stream,  which  he 
has  supported  with  buttresses.  In  such  a  case,  a  party  who  might 
have  a  right  to  remove  those  buttresses  clearly  could  not  justify 
pulling  down  the  weir  also. — Rule  discharged. 
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II.  RELATIVE  TO  WEIRS  AND  DAMS. 

Williams  v.  Wilcox,  T.  T.  1838.  Q.  B.     3  N.  ^  P.  606;  8.C. 

SJd.  ^E.3\4. 

At  oommon  TRESPASS  for  pulling  dowD  a  veir.     Plea,  that  it  was  wrongfnllj 

law,  the  King  erected  on  a  part  of  a  navigable  river,  and  impeded  the  navigation, 
2^'ttie'ob^"  wherefore  the  defendants  removed  it.  Replication,  that  the  part  was 
■traction  of  a  distinct  from  the  channel  of  the  river,  and  that  the  part  where  the 
navigable  river  weir  stood  was  not  a  navigable  river.  Rejoinder,  that  the  part  was 
by  the  erection  a  part  of  the  river  navigable,  which  the  King's  subjects  had  a  right 
of  a  weir*.  ^  navigate  when  the  rest  was  choked  up,  and  that  the  rest  was 

choked  up  at  the  time  when  &c.     In  the  surrejoinder,  the  plaintiff 

traversed  this  right. 

The  Court  held,  the  King  had  no  power,  at  common  law,  to 

authorize  the  obstruction  of  a  navigable  river  bv  the  erection  of  a 

weir;  but  all  such  weirs  as  were  erected  before  Magna  Charta  were 

legalized  by  that  and  the  subsequent  statutes. 


III.  RELATIVE  TO  WHEN  IT  PASSES  WITH  THE  LAND. 

Canham  v.  Fisk,  M.T.   1831.  Ex.     2  C.  f  J.   126;   S.C. 

2  Tyrw.  155. 

By  pnrchaamg  In  case  for  diverting  the  water  of  a  spring  flowing  through  the 
watcr"*^'  ^^  ^^°'®  ^^  garden  of  the  plaintiff,  whereby  the  plaintiff  was  deprived 
witb  itV^         °^  water  for  his  necessary  uses  and  occasions  in  his  dwelling-hoose, 

for  watering  his  said  close  or  garden,  and  from  carrying  on  his  trade 
and  business  as  a  gardener,  &c.  It  appeared  from  the  plaintiff's 
evidence  that  he  was  a  market-gardener,  and,  in  the  year  1811,  had 
purchased  the  garden,  in  respect  of  which  he  claimed  the  benefit  of 
the  stream  of  water,  of  Mrs.  Holford,  who,  for  many  years  before, 
had  been  the  owner  and  occupier  of  the  garden  and  an  adjoining 
close,  in  which  the  spring,  whence  the  stream  flowed,  rose.  For 
more  than  sixty  years  the  stream  had  taken  its  course  through  the 
garden,  and  continued  to  do  so  until  1825,  when  the  defendant 
purchased  the  head  of  water,  and  subsequently  diverted  it.  It  was 
submitted,  on  the  part  of  the  defendant,  that  the  right  to  the  jreter 
by  prescription  was  destroyed  by  the  unity  of  possession  and  owner- 
ship in  Mrs.  Holford:  Garrow,  B.,  being  of  that  opinion,  nonsuited 
the  plaintiff. 

Per  Cur. — ^The  case  stands  thus: — The  stream  had  run  through 
the  land  now  in  the  possession  of  the  plaintiff  for  time  beyond 
memory;  it  had  so  run  ever  since  the  plaintiff  had  become  the 
purchaser ;  and  it  must  be  presumed  that  with  the  land  was  also 
conveyed  the  right  to  this  stream  of  water.  We  will  suppose  this 
famihar  case,  that  the  owner  of  a  house,  surrounded  by  land  of  which 
he  is  also  the  proprietor,  sells  the  house;  he  could  not,  by  building 
upon  that  land,  obstruct  the  lights  of  that  house.  Or  suppose,  even, 
that  a  grant  of  this  land  had  been  produced,  which  was  silent  as  to 

*  The  wrongful  removal  of  a  dam  by  the  plaintiff  giyea  no  right  to  the  de- 
fendants to  oonstmct  it  at  another  place  ;  a  general  license  would  be  refocsUe, 
except  as  to  such  places  where  it  had  been  acted  upon,  and  expenses  inoontd. 
{Matom  V.  HiU,  M.T.  1833,  K.  B.,  2  N.  &  M.  747;  S.  C.  4  B.  &  Ad.  1). 
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the  water,  would  it  be  contended  that  the  owner  might  cut  ofF  the 
water?  Certainly  not,  because,  until  the  reserration  or  occupation 
be  shewn,  the  water  must  be  presumed  to  have  been  parted  with  at 
the  sapie  time  as  the  land. — Rule  absolute. 


IV.  RELATIVE  TO  LICENSES  CONNECTED  WITH. 

SiGGiNS  V.  Ingre,  T.  T.  1831.  C.  P.     7  Bing.  682. 

The  plaintifTs  father  had  given  a  parol  license  to  the  defendants  A  parol  license 
to  erect  certain  weirs  and  to  lower  the  bank  of  a  river,  whereby  less  to  uae  a  water- 
quantity  of  water  ran  down  to  the  plaintiff's  mill,  which  proving  ^",'^^^°' 
injurious,  the  father  had,  after  a  lapse  of  five  years,  represented  it  after  five  yean*, 
to  the  defendants,  and  required  them  to  restore  the  banks  to  the 
former  level,  which  the  latter,  however,  refused  to  do — 

The  Court  held,  that  such  license  being  only  a  relinquishment  of 
the  use  of  the  quantities  of  water  which  he  had  formerly  enjoyed, 
and  not  a  transfer  of  any  right  or  interest,  and  in  consequence  of 
which  the  defendants  had  incurred  expense  in  doing  the  act  to  which  ^ 

the  consent  was  given,  it  could  not  be  retracted,  and  that  no  action 
was  maintainable  for  the  refusal  to  reinstate  the  premises,  or  for 
continuance  of  the  bank. 


V.  RELATIVE  TO  THE  DESTRUCTION   OP,  DIVERSION, 
AND  DISTURBANCE  IN  THE  USE  OF. 

Hall  v.   Swift,   E.  T.   1838.  C.  P.     4  Bing.  N.  S.^S\\  S.  C. 

6  ScQtt,  167. 

The  declaration  alleged  that  the  plaintiff,  before  and  at  the  time  Right  to  water. 
of  committing  the  grievances  by  the  defendant  hereinafter  mentioned,  course  not  de- 
was,  and  from  thence  hitherto  had  been,  and  still  is,  seised  in  his  de-  "u"2  •  Ji^  ^ 
mesne  as  of  fee  of  and  in  certain  lands  and  premises,  with  the  appur-  ^f  intermp- 
tenants,  situate  in  the  county  of  S.,  and  by  reason  thereof,  long  before  tionf. 

*  A  verbal  license  is  not  sufficient  to  confer  an  easement  of  having  a  drain  in 
the  land  of  another  to  convey  water,  and  such  license  may  be  revoked,  though  it 
has  been  acted  upon.  {Cocker  v.  Cowper,  M.  T.  1834,  Ex.,  1  C,  M.  &  R.  418). 

t  If  water  has  been  accustomed  to  flow  along  a  channel  from  time  immemorial, 
and  it  has  been  unappropriated,  the  first  owner  of  the  adjoining  land  on  both 
sides  who  appropriates  it,  without  doing  any  injury  to  any  one,  either  above  or 
below  him,  acquires  such  a  right  by  his  appropriation  that,  though  he  may  not 
have  enjoyed  it  for  twenty  years,  he  may  maintain  an  action  against  any  owner 
of  the  lands  above  him  who  wrongfuUy  diverts  the  water  from  its  ancient  channel. 
(Frankum  v.  Lord  Falmouth,  1834,  N.  P.,  6  C.  &  P.  529). 

If  an  ancient  ditch  has  at  one  end  anciently  opened  into  a  stream,  and  the 
owner  of  a  mill  on  the  stream  has  kept  the  opening  at  the  end  of  the  ditch  closed 
for  twenty  years  and  more,  without  interruption,  that  would  give  the  mill-owner 
such  a  right  to  keep  it  closed  that  the  owner  of  the  land  adjoining  the  ditch  would 
not  be  justified  in  re-opening  the  communication,  although  it  may  appear  that 
the  communication  between  the  ditch  and  the  stream  was  ancient.  If  the  owner 
of  the  water-mill,  worked  by  a  ground-shot  wheel  at  a  low  head  of  water,  alter 
the  wheel  to  a  breast-shot  wheel,  which  requires  a  high  head  of  water,  and  after 
that  for  twenty  years  and  more  discontinue  the  use  of  the  breast- shot  wheel,  and 
resume  the  use  of  the  ground-shot  wheel,  his  discontinuance  will  cause  the  mill- 
VOL.  V-  8   8 
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and  at  the  time  of  the  oommitting  of  the  grieTancee  herdniftcr  mm- 
tioned)  of  right  oug^t  to  have  had  and  enjoyed,  and  still  of  right  ought 
to  have  and  enjoy,  the  benefit  and  advantage  of  the  water  of  a  oertain 
stream  or  watercourse,  which,  during  all  that  time,  of  right  oii|^t 
to  have  run  and  flowed,  and  still  of  right  ought  to  run  and  flow,  into 
and  upon  the  said  lands  and  premises  of  plaintiff,  for  supplying  of  the 
same  with  water,  and  for  the  irrigating  and  watering  of  the  said  lands 
and  premises,  and  for  the  benefit  and  improvement  of  the  soil  there- 
of, and  for  the  use  of  the  plaintiff  in  his  trade  and  businesa  of  i 
currier,  and  otherwise,  and  of  the  cattle  of  the  plaintiff  depastoriog 
in  the  said  lands  and  premises,  &c.  Arerment,  that  the  defendaDt 
had  wrongfully  obstructed  and  diverted  the  stream  above  the  plain- 
tiff's premises,  to  the  injury  &c.  Fleas,  first,  not  guilty;  secondlj, 
a  denial  of  the  plaintiff's  right.  The  acts  imputed  in  the  declaiation 
were  proved  at  the  trial.  But  it  also  appeared  that,  aiier  the  acta, 
for  which  the  action  was  brought^  had  been  done,  the  plaintiff  had 
made  some  alterations  in  the  course  of  the  water  above  his  own 
grounds.  It  also  appeared  that,  many  years  ago,  the  water  had 
flowed  to  and  through  the  plaintiff's  lancis,  as  he  alleged;  bat  that, 
twenty-two  years  since,  an  interruption  had  occurred,  and  the  stream 
,  did  not  flow  as  formerly.     The  interruption  continued  for  about 

three  years,  and  consequently  the  right  claimed  by  the  plaintiff 
exbted  in  its  uninterrupted  or  andeut  state  for  only  nineteen  years. 
The  verdict  passed  for  the  plaintiff. 

The  Court  held,  1st,  that  such  right  was  not  lost  by  the  plsiotiff 
making  certain  alterations  in  the  course  above  his  own  land,  it  not 
appearing  that  any  right  of  the  defendant  was  interfered  with  or 
injured  by  such  alteration;  2ndly,  that  the  right  waa  not  lost  bjan 
interruption  in  the  ancient  coarse  of  the  stream,  being  that  to  which 
the  pluntiff  was  entitled,  which  interruption  was  continued  to  a 
period  within  twenty  years. 


VI.  RELATIVE  TO  THE  REPAIRS*. 
VII.  RELATIVE  TO  THE  ACTION  CONNECTED  WITHt* 

owner  to  lose  lus  right  to  the  higher  head  of  wmter.    If  a  defendant  in  one  pica 
daim  to  have  water  flow  from  a  nuU-ataream  to  a  ditch  all  times,  and  In  aaetber 


plea  daim  the  right  onlv  at  the  time  of  flnahet,  and  the  jury  find  the  right  ta  Ui 
avonr  at  all  timea ,  the  Judge  will  diichaige  the  jury  as  to  the  daim  at  the  tiae 
of  fluahes.  If,  in  an  action  against  two  for  diyeiting  water  from  a  mill,  it  appctf 
that,  on  one  day,  both  defendants  cut  a  trench  in  the  bank  of  the  mUl-etRaa, 
aUeging  that  they  had  a  right  to  do  ao,  and  that,  the  trench  being  fiUed  a^  oai 
of  the  defendanU  re-opened  it,  it  wiU  be  for  the  jury  to  aay  whether  both  ddm^- 
anta  did  not  concur  in  the  re-opening  of  the  trench.  (DrtwHt  ▼.  SAeaH,  183i 
N.  P.,  7  C.  &  P.  465). 

'^  In  case  by  a  revernoner  for  non-repair  of  a  wateroome,  it  Is  no  amwcr  Ait 
the  injury  complained  of  was  cauaed  by  the  wrongful  act  of  the  tenant,  fcr 
wluch  he  might  be  liable  in  an  notion.  {Bfrmnm^  v.  PnAnm,  1829,  N.  P.,  IM. 
A  M.  404). 

t  Bit  2  Will.  4,  c.  71,  a.  5,  it  if  enacted,  "That  in  all  actiona  upon  the  '^ 
and  other  pleadinga  wherein  the  party  daiming  may  now  by  law  allv  hii 
generally,  without  averring  the  exiatenoe  of  inch  ri^t  frnm  time  ' — — 


anchjeneralaUegationahaUatiU  be  deemed  aufficient;  and  if  the  Mme  ahaUba 
denied,  aU  and  every  the  mattera  in  thia  act  mentioned  and  profided,  which  ihall 
be  applicable  to  thecaae,  shaU  be  admisaiUe  in  eridence  to  mtaia  or  lehut  lach 


WATERCOURSE— ^c/um«  connected  with.  619 

(a)  Declaration*. 

(b)   PlEAS^  and   of  the   limitation   of  ACTIONSf . 


(e)  Evidence  {  and  witnesses. 

Adsanb  v.  Mortlock,  H.  T.  1839.   G.  P.     5  Bingf.  N.  8.  236. 

In  case. — ^The  third  and  fourth  counts  of  the  declaration  alleged  A  tenant  in 
a  right  of  way  out  of  the  plaintiff's  land,  unto  and  over  part  of  a  possession  of 

allegation  ;^  and  that  in  all  pleading  to  actions  of  trespass,  and  in  all  other  plead- 
ings wherem,  before  the  passing  of  this  act,  it  would  have  been  necessary  to  allege 
the  lig^t  to  have  existed  from  time  immemorial,  it  shall  be  sufficient  to  aH^  the 
enjojrment  thereof  as  of  right  by  the  occupiers  of  the  tenement  in  respect  whereof 
the  same  is  claimed  for  and  during  such  of  the  periods  mentioned  in  this  act  as 
may  be  applicable  to  the  case,  and  without  claiming  in  the  name  or  right  of  the 
owner  of  the  fee,  as  is  now  usually  done ;  and  if  the  other  party  shall  intend  to 
leij  on  any  proriso,  exception,  incapacity,  disability,  contract,  agreement,  or 
other  matter  in  the  statute  mentioned,  or  any  cause  or  matter  of  fact,  or  of  law, 
not  inconsistent  with  the  simple  fact  of  enjoyment,  the  same  shall  be  spedally 
alleged  and  set  forth  in  answer  to  the  allegation  of  the  party  claiming,  and  shall 
not  be  received  in  evidence  on  any  general  traverse  or  denial  of  such  allegation." 

*  If  a  party  who  has  a  right  to  the  use  of  running  water  as  an  owner  of  ad- 
joining lands  has  appropriated  it,  and  by  his  declaration  claim  the  right  to  it  as 
the  owner  of  a  mill  not  twenty  years  old,  this  is  bad,  and  the  Judge,  at  the  trial, 
will  not  allow  it  to  be  amended ;  and  even  if  the  jury  find  the  plaintiff's  right 
specially,  and  it  be  indorsed  on  the  postea,  under  the  stat.  3  &  4  Will.  4,  c.  42, 
8.  24,  the  Court  above  will  not  give  judgment  for  the  plaintiff  on  that  finding, 
becsose,  if  the  plaintiff  had  stated  his  right  properly,  the  defendant  might  have 
pleaded  differently.  (Frmtkum  v.  Barl  Falmouikf  1834,  N.  P.,  6  C.  &  P.  529). 

t  In  pleading  the  enjoyment  of  such  a  right  for  forty  years,  it  is  correct  to 
state  it  **  for  the  full  period  of  forty  years  next  before  the  commencement  of  the 
suit."    Where  an  enjoyment  of  a  right  for  the  period  of  forty  years  is  alleged  in 
a  plea,  it  is  no  sufficient  answer  to  say  that  there  is  an  outstanding  tenancy  for 
life,  without  shewing  that  the  reversion  is  in  the  person  who  sets  up  that  tenancy; 
beoaose,  although,  in  the  computation  of  the  twenty  years'  prescription,  under 
the  2  Will.  4,  c.  71,  s.  7,  the  term  of  the  tenant  for  Ufe  is  absolutely  included ; 
in  the  computation  of  tiie  forty  vears,  under  sect.  8,  it  is  only  excluded  condi- 
tionally, upon  the  resistance  to  the  claim  by  the  reversioner  within  three  years 
after  the  tenant  for  life,  (might  v.  WiiHmiu,  H.  T.  1836,  Ex.,  1  M.  &  W^  77; 
S.  C.  1  T.  &  G.  375).    In  an  action  on  the  case  against  a  canal  company  for 
obstmcting  plaintiff's  water,  alleging  acts  of  commission  and  omission,  whereby 
plaintiff  was  deprived  of  water  for  hia  works,  and  it  appeared  that,  during  several 
prerious  years,  injury  had  been  sustained  by  those  acts,  but  that  such  damage 
had  from  time  to  time  wholly  ceased ;  and  the  canal  act  contained  a  clause  limit- 
ing actions  for  any  thing  done  in  pursuance  thereof  to  six  calendar  months  next 
after  the  feet  committed,  unless  there  were  a  continuation : — Held,  that,  for  the 
damage  sustained  within  six  calendar  months  next  before  the  action  brought,  the 
plaintiff  was  entitled  to  recover,  but  not  for  that  which  had  ceased  previous  to  the 
period  of  limitation ;  the  words  '*  continuation  of  damage  "  must  be  deemed  an 
uninterrupted  unintermitting  damage.     (BlaJtemore  v.  Glamorganshire  Canal 
Cvm^my,  H.  T.  1829,  Ex.,  3  Y.  &  J.  60). 

X  In  an  action  for  breaking  flood-gates,  the  defendant  justified  as  the  lessee  of 
a  mill,  which  he  held  of  the  Bishop  of  W.  For  the  defendant,  old  leases  of  the 
mill,  granted  by  the  Bishop  of  W.,  were  produced  firom  the  Bishop's  registry, 
and  n»d  in  evidence ;  and  it  was  propoaed,  on  the  part  of  the  defendant,  to  put 
in  an  old  map  of  the  place  in  question,  also  brought  from  the  Bishop  of  W.'s 
registry :^Held,  that  the  map  was  not  admissible  in  evidence.  {Wakeman  v. 
JTeMi^  1836,  N.  P.,  7  C.  &  P.  479).  In  an  action  for  breaking  the  plaintiff's 
cloae,  and  destroying  a  hatch,  the  defendant  pleaded  that  the  water  of  the  stream 
ought  to  have  flowed  to  his  mill,  and  because  the  hatch  prevented  its  lo  doing,  he 
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part  of  a  certain  road,  then  into  the  defendant's  land,  unto  certain  sloiees  or 

meadow  ia  a       staunches  erected  and  heing  in  and  upon  the  land  of  the  defenduit, 

competent  wit-    /•  _  -i  r  •  •  r  a-l       i   •  a        i_ 

ness  to  proTe      ^^^  ^^^  purpose  of  repairing  one  of  the  sluices  or  staunches  men- 
the  obstruction,  tioned  in  the  declaration.     The  defendant,  by  his  plea,  traversed 

the  right  of  way  claimed  in  these  counts,  and  thereupon  issue  was 
joined.  The  plaintiff  produced,  for  the  purpose  of  proving  the 
obstruction,  a  person  named  Crisford,  who  was  tenant  in  possession. 
The  witness  was  objected  to  as  incompetent,  having,  as  it  was  al- 
leged, a  direct  interest  in  the  event  of  the  suit.  The  objection 
was  overruled,  and  the  evidence  was  received  on  the  authority  of 
Boddington  v.  Hudson,  1  Bing.  257,  where,  in  an  action  on  the  case 
by  a  reversioner  for  an  injury  done  to  the  inheritance,  the  tenant  in 
possession  was  held  to  be  a  competent  vntness  to  prove  the  nature 
and  extent  of  the  injury,  as  the  verdict  could  not  be  given  in  en- 
deuce  either  for  or  i^ainst  him,  and  as  no  benefit  was  to  result  to 
him  from  his  own  testimony. 

The  Ck>urt  held,  that  a  tenant  in  possession  of  part  of  the  meadow 
ground  in  question  was  competent  as  a  witness  to  support  the  plain- 
tiff's case;  and  semble,  that  it  was  not  necessary  to  indorse  his 
name  on  the  record,  under  the  3  &  4  Will.  4,  c.  42,  s.  27. 


(d)  Damages. 


The  plaintifTs 
right  to  da- 
mages if  not 
limited  to  the 
immediate  in- 
jury ariaing 
from  a  diver- 
sion. 


Mason  v.  Hill,  M.  T.  1833.  K.  B.   2  N.  ^  M.  747;  S.  C.  5  B. 

^Ad.l. 

The  plaintiff *s  predecessors  had,  for  twenty  years  before  1818, 
appropriated  the  water  of  a  stream  and  of  certain  springs  in  their 
lands  to  the  purpose  of  irrigating  the  land  and  watering  of  cattle; 
and  in  1818,  upon  the  erection  of  a  mill  by  the  defendants,  had 
given  a  parol  license  to  erect  a  dam,  and  take  the  water  from  a  cer- 
tain point,  which  afterwards  returned  into  the  plaintiff's  land  at  a 
spot  above,  where  he  had  erected  a  mill,  to  the  use  of  which  he 
subsequently  applied  all  the  surplus  water  from  the  springs  and 
stream,  and  that  which  was  returned  by  the  defendants.  In  1829, 
the  plaintiff  removed  the  dam,  and  the  defendants  erected  one 
lower  down,  and  diverted  at  times  the  whole  water;  at  othen,  a 
part,  and  returned  that  part  into  the  stream  in  a  heated  state. 

The  Court  held,  that  the  plaintiff  was  entitled  to  recover  damages 
for  the  diversion  of  the  surplus  water,  as  also  for  that  which  origi- 
nally proceeded  from  the  springs,  and  was  collected  in  reserroirs 
before  passing  into  the  stream. 


(c)  Costs. 

Wilson  v.  River  Dun  Company,  E.  T.  1839.  Ei.     7  D.  P-  C. 

369;  S.  C.5M,^  W.  89. 

Where  a  sta«  An  act  of  Parliament,  creating  a  company,  gave  them  treble  costs 

tute  gives  treble  in  all  actions  brought  against  them  for  anything  done  in  pursuance 

pulled  it  down.  Evidence  may  be  given  of  what  a  former  tenant  said  as  to  a^k* 
ing  permission  to  have  the  water,  as  this  is  an  act  done,  and  may  be  proof  of  ta 
exercise  of  a  right  by  one  side,  and  an  acqaiesoenoe  in  it  by  the  other.  {yf«^' 
man  v.  W>#/,  1837,  N.  P.,  8  C.  &  P.  105). 
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of  the  act^  where  they  obtained  a  verdict.  The  declaration  contained  oosts,  the  de. 
fire  counts.    The  first  was  for  widening,  deepening,  and  enlarging  *f°J*"*if  ™^jr 
above  the  works  of  the  plaintiff  divers  sluices,  cuts,  and  water-  tchaa  a  verdict 
courses,  and  thereby  diverting  the  water  from  the  plaintiff's  works,  on  the  plea  of 
The  second  was  for  diverting  and  turning  the  water  of  the  stream  not  guilty  as  to 
away  from  the  plaintiff's  works.    The  third  charged  the  defendants  wme  of  the 
with  omittmg  to  repair  a  certain  lock  and  flood-gate,  and,  through  ^^Urat^n*? 
the  defects  of  these,  suffering  and  permitting  the  water  to  escape. 
The  fourth  alleged  an  injury  to  the  plaintiff,  by  reason  of  the  de- 
fendants having  wrongfully  raised  the  height  of  a  certain  weir,  and 
thereby  penned  back  and  obstructed  the  usual  flow  of  the  water  to 
the  plaintiff's  works.    The  fifth  count  charged  generally  the  ob- 
structing and  penning  back  the  water,  without  stating  by  what 
means.     The  defendants  pleaded,  first,  the  general  issue  to  the 
whole  declaration,  by  virtue  of  the  stat.  6  Geo.  2,  c.  9,  s.  29,  (local 
and  personal  public),  and  also  several  special  pleas.  The  defendants 
had  a  general  verdict  on  the  plea  of  not  guilty  under  the  statute,  and 
theplaintiff  on  some  special  pleas. 

The  Court  held,  first,  that  the  defendants  were  entitled  to  treble 
costs  on  some  of  the  counts  only;  and,  secondly,  that  the  correct 
mode  of  ascertaining  those  treble  costs  was,  first  to  tax  the  defend- 
ants' costs,  and  then  treble  them  on  those  counts  on  which  they 
were  entitled,  and  to  tax  the  plaintiff's  costs,  and  deduct  them  from 
the  gross  amount  of  the  defendants*. 


VIII.  RELATIVE  TO  INDICTMENTS. 

Rex  v.  Trafford,  H.  T.  1831.  K.  B.     I  B.^  Ad.  874. 

This  was  an  indictment  for  a  nuisance.     It  charged  that  a  navi-  To  change  the 
gable  river  was  made  by  the  late  Duke  of  Bridgewater,  under  the  ordinary  course 
authority  of  an  act  of  Parliament,  passing  over  the  river  Mersey  by  ®^  *  '^^t^th 
means  of  what  is  called  an  aqueduct  near  to  the  point  of  junction  of  iQjnry  of  others 
that  river  with  the  brook,  called  Chorlton  Brook;  that  this  canal  if  indictable. 
has  been  used  by  all  the  King's  subjects,  with  their  barges,  &c., 
upon  payment  of  a  certain  reasonable  toll;  and  that  since  the  making 
of  the  canal  the  defendants  had  wrongfully  erected  and  continued 
diTcrs  mounds  and  embankments  near  to  the  ancient  banks  of  the 
river  Mersey,  and  the  brook  called  Chorlton  Brook,  that  is  to  say, 
in  parts  thereof  near  to  the  aqueduct  at  Stratford,  whereby  divers 
large  quantities  of  water  had  at  divers  times  been  wrongfully  and 
injuriously  made  to  flow  and  lodge  into,  upon,  and  against  this 
aqueduct,  and  the  sides  and  foundations  thereof,  and  the  sides  and 
foundations  of  this  canal  adjacent  to  the  said  aqueduct,  which  on 
those  several  occasions  ought  to  have  flowed  and  crossed,  and,  but 
for  the  mounds  and  embankments,  would  have  flowed  and  crossed 
by  other  ways,  that  is  to  say,  over  parts  of  the  banks  of  the  river 
Mersey  and  Chorlton  Brook,  whereby  the  said  aqueduct  and  the  sides 

^  Where,  m  an  action  on  the  case,  a  defendant  sncoeeda  on  one  of  the  several 
tssnei  which  goes  to  the  foundation  of  the  plaintiff's  cause  of  action,  he  will  he 
entitled  to  the  general  costs  of  the  cause,  although  there  is  a  ▼erdict  for  the  plain- 
tiff,  upon  the  plea  of  "  not  guilty,"  without  daoukgea.  {FranAum  v.  Eari  Fai' 
mouih,  T.  T.  1835,  K.  B.,  4  D.  P.  C.  65). 
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and  foundations  thereof*  and  of  the  said  eanal  adjoining  to  the 
said  aqueduct  respectiTdj,  have  been  injured,  and  haTe  beeii«  and 
still  are,  placed  in  imminent  danger  of  being  broken  down  and  de- 
stroyed, to  the  great  damage  of  the  aqueduct  and  canal,  snd  to  the 
great  terror,  imminent  danger,  dami^  and  common  mnasDoe  of 
M  persons  usfaig  and  navigating  upon  Uie  canal,  and  of  the  inhabit- 
ants and  occupiers  of  the  lands  adjacent  to  the  aqueduct. 

Per  Cur. — It  appears  that,  at  the  making  of  the  canal,  theie  was 
a  sufficient  provision  for  carrying  o£P  the  flood-water  in  the  ooime 
which  it  had  formerly  taken  by  £e  erection  of  the  three  arches;  and 
that  those  three  arches  would  have  continued  to  be  sufficient,  not- 
withstanding an  increase  of  water  by  the  improved  drainage  of  the 
country  above,  if  the  andeut  course  and  outlets  of  the  flood-wster 
had  not  been  obstructed  by  the  defendants.  Now,  it  has  long  been 
established,  that  the  ordinary  course  of  water  cannot  be  lawiiilly 
changed  or  obstructed  for  the  benefit  of  one  dass  of  persons  to  the 
injury  of  another.  Unless,  therefore,  a  sound  distinction  can  be 
made  between  the  ordinary  course  of  water  flowing  in  a  bounded 
channel  at  all  usual  seasons,  and  the  extraordinary  course  which  its 
superabundant  quantity  has  been  accustomed  to  take  at  particular 
seasons,  the  erection  and  continuance  of  these  fenders  cannot  be 
justified. 


WlStuUvrntn. 


TiSDELL  V.  Combe,  H.  T.  1838.  Q.  B.    3  N.  ^  P.  29. 

Steam-boats  Thb  Court  held,  that,  the  mayor  and  aldermen  being  enabled  by 

are  within  the  7  &  8  Geo.  4,  c.  15,  8.  57  (Watermen's  Act),  to  make  bye-laws,  &c. 

Watermen'iB  f^^  the  regulation  of  boats,  vessels,  and  other  craft  to  be  rowed  or 

^  c  6M^  worked,  steam-boats  are  within  the  meaning  of  the  act. 
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I.  RELATIVE  TO  THE  DEDICATION  AND  RIGHT  OF. 

Barraclovgh  r.  Johnson,  E.  T.  1838.  Q.  B.    3  iV.  ^  P.  233. 

In  trespass. — The  defendants  claimed  a  carriage-way  over  the  To  constitute  a 
locus  in  quo.     A  user  by  the  public  with  carts,  for  thirty  years,  was  dedication  uaer 
proTcd;  but  the  plaintiffs  put  in  a  document,  signed  in  1796  by  J^j*!-^!?^' 
thirteen  inhabitants  of  the  township,  twelve  of  whom  were  dead.  ^  1^^^  ouSt 
The  survifor  stated  that  it  was  signed  at  a  meeting  of  the  township  lan<i-oinMr,  ia 
called  to  resist  a  claim  made  upon  them  to  repair  the  road.     It  not  eafflcient*. 
stated  that  the  lane  was  private  property,  and  only  subject  to  a  public 
foot  and  bridle-way.    This  evidence  was  objected  to,  but  received. 
The  plaintiffs  then  proved  that  in  1814  the  trustee  of  the  then  owner 
of  their  estate  made  a  verbal  agreement  with  a  colliery  company, 
called  the  Thorncliffe  Colliery  Company,  and  the  surveyor  of  the 
roads,  to  allow  them  the  use  of  the  road,  the  company  to  pay  5«.  a 
year,  and  to  supply  cinders  for  the  repair  of  the  road,  which  the 
inhabitants  of  the  township  were  to  fetch  and  spread.     This  money 
was  paid  by  the  company  until  1832,  and  the  township  found 
cinders  also  during  a  part  of  the  time.    Since  then  no  one  passed 
who  did  not  lay  cinders  on  the  road.  Upon  this  evidence,  PaUeton,  J., 
told  the  jury,  though  the  user  by  the  public  was  evidence  of  a  dedica- 
tion by  the  owner  of  the  soil,  yet  that,  unless  they  thought  that  he 
intended  in  1814  actually  to  dedicate  it  to  the  public,  the  bargain 
being  broken,  he  was  at  liberty  to  resnme  it.    The  jury  found  a 
verdict  for  the  plaintiffs. 

The  Court  held,  that  although  long  user  of  a  road  affords  evi- 
dence of  a  dedication  to  the  public,  yet,  as  such  dedication  is  not 

*  Bf  a  local  act  of  Parllamenti  and  a  leaae  made  in  pursuance  thereof,  A.  grants 
to  B.  landa,  with  liberty  to  lay  wasgon-waye  for  the  carriage  of  coals,  for  the 
term  of  sizty  years,  and  such  farther  term  as  B.,  his  execators,  &c.,  should 
work  certain  coal-mines ;  proviso  (both  in  the  act  and  the  lease),  that,  if  B.  cease  to 
work  the  mines,  or  fail  in  any  one  year  to  carry  a  certain  quantity  of  coals  to  a 
depository  called  C,  A.  may  re-enter.  By  a  subsequent  act  the  qaantity  to  be 
oarried  is  increased;  proTiso,  that  if  B.  do  not  yearly  carry  snch  increaaed  qaan- 
tity to  C, ''  or  to  some  other  place  near  thereto  to  be  used  as  a  depository  for 
coals  instead  thereof,''  A.  may  re-enter.  By  the  last  proviso  the  l&rst  is  yirta- 
ally  repealed;  and  B.,  carrying  the  increased  quantity  to  a  depository  near  to  C, 
is  ezeused  from  carrying  coals  to  C.  (Doe  d.  Bywater  ▼.  BrmUUing,  H.  T.  1828, 
K.  B.,  7  B.  &  C.  643 ;  S.  C.  1  M.  &  Ry.  600). 
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complete  without  an  intention  on  the  part  of  the  landowner  to  dedi- 
cate it,  the  origin  of  the  user  maj  be  shewn  to  rel>nt  the  infeieDoe 
of  the  dedication;  and  it  maj  be  shewn  there  was  onljr  a  license  pro- 
ceeding from  express  agreement  and  bargain. 


AIarquis  of  Stafford  v.  Coyney,  T.  T.  1827.  K.  B.    7  -B.  f  C. 

257. 

There  may  be  The  owner  of  lands  had,  on  the  making  a  new  road  over  bis  pro- 

a  partial  ^.     perty,  given  his  consent  thereto^  on  condition  of  its  not  beineused 

pubUc*?'"'      Sycial^rts. 

The  Court  held,  (Littledale,  J.,  dubitante),  that  there  might  be 
a  partial  dedication  of  a  highway  to  the  public;  but  that,  evea  if 
by  law  there  could  not  be  a  restriction  to  a  public  way,  the  grant 
would  amount  only  to  a  license,  and  that  afterwards  using  it  with 
coal-carts  would  be  a  trespass. 


Surrey  Canal  Company  ».  Hall,  T.  T.  1840.   C.  P.    1  &»«, 

N.  S.  264;  S.  C.  1  Jtf.  ^  G.  382. 

With  respect  By  an  act  of  Parliament  passed  in  the  year  1801,  for  the  making 

to  dedication,  a  ^f  ^jjg  Grand  Surrey  Canal,  it  was  provided,  that,  where  the  proprie* 

not  ma  differ-  ^^^  ^^^^  '^X  ^^^^  ^'^^  ^^^  purpose  of  the  canal,  they  should  orect 
ent  situation  bridges,  arches,  &c.,  for  the  use  of  the  owner  or  occupier  of  the 
to  a  private  land;  and,  in  case  of  any  dispute,  an  application  was  to  be  made  to 
owner.  justices  of  peace.     The  company  having  cut  and  carried  their  caul 

through  open  lands  and  fields  of  R.,  over  which  there  had  been  pre- 
viously a  foot  and  bridle-way,  in  1810  built  a  swivel  bridge  for  the 
use  of  R.  and  his  tenants,  which  bridge  was  used  by  other  persons, 
on  horse  and  on  foot,  without  interruption  until  the  year  1822.  At 
that  time  houses  and  a  church  were  built  upon  the  lands  on  each 
side  of  the  bridge,  and  the  population  of  the  neighbourhood  con- 
tinued to  increase  until  the  year  1832,  up  to  which  time  the  com- 
pany did  not  offer  any  interruption  to  the  passage  of  foot-passen- 
gers, horses  and  carriages  over  the  bridge.  They  then  demanded 
a  toll  of  all  persons,  except  the  tenants  of  R.,  which  they  continued 
to  exact  until  they  built  a  new  brick-bridge  in  1834,  and  sabst- 
quently  until  18379  when  the  defendant  claimed  the  right  to  pass 
over  the  bridge  as  a  public  bridge. 

The  Court  held,  first,  that  the  company  were  in  no  difiereat 
situation  upon  the  question  of  their  acquiescence  in  the  use  of  the 
bridge  by  all  persons  for  a  number  of  years  than  a  private  owner; 
and  that  the  circumstance  afforded  good  evidence  of  a  dedication  to 
the  public  of  a  right  of  passage  over  the  canal  by  means  of  the 
swivel  bridge,  which  right  existed  also  over  the  new  bridge;  second- 
ly, that  it  was  no  misdirection  by  the  Judge  to  tell  the  jury  that, 
although  the  bridge  might  originally  have  been  erected  for  the  con- 
venience of  R.  and  his  tenants,  stiU,  if  there  grew  up  in  the  pnbfic 
mind,  in  consequence  of  the  company's  act,  an  idea  that  they  in- 
tended to  confer  a  public  right,  there  had  bc«n  a  dedication  to  the 
public,  and  the  company  could  not  afterwards  remove  the  bridge. 

*  It  seems  there  cannot  be  a  conditional  dedication.  (BarrMlougk  v.  /0iaio*t 
E.  T.  1838,  Q.  B„  3  N.  &  P.  233). 
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LiVETT  I?.  Wilson,  E.  T.  1825.  C.  P.     3  Bing.  115. 

In  trespass,  the  defendant  pleaded  a  right  of  way  granted  by  A  party  who 
deed  to  certain  persons,  under  whom  he  claimed,  but  which  he  hasuaedaway 
averred  to  have  been  lost  and  destroyed;  and  the  plaintiff,  in  his  ^^wTdwd 
replication,  traversed  the  right  of  way  by  grant;  and  it  appeared  at  q^^x)  for  twen- 
the  trial  that  the  right  had  been  frequently  contested;  and  Gaselee,   ty  yean  is  en. 
J.,  told  the  jury,  that  if  they  thought  the  defendant  had  exer-  titled  to  a  ver- 
dsed  the  right  of  way  uninterruptedly  for  more  than  twenty  years,        ' 
it  would  be  presumptive  evidence  of  the  existence  of  a  deed;  and 
that,  if  such  deed  had  been  lost,  they  would  find  for  the  defendant; 
but  if  they  thought  there  had  been  no  way  granted  by  deed,  then 
for  the  plaintiff. 

Per  Cur, — It  appears  to  us  that  the  direction  to  the  jury  was 
perfectly  right;  and  if  it  were  otherwise,  it  is  evident  that  the  cause 
must  go  down  for  a  new  trial.  If  there  had  been  an  uninterrupted 
usage  for  more  than  twenty  years,  it  is  clear  that  the  jury  might  be 
warranted  in  presuming  it  to  have  originated  in  a  deed;  but  even  in 
such  a  case,  a  Judge  would  only  be  justified  in  saying,  that  they 
might  presume  a  deed.  Here,  all  the  advantage  was  given  to  the 
defendant  which  he  could  possibly  require,  as  they  were  told,  that 
if  they  thought  that  he  had  exercised  the  right  uninterruptedly  for 
more  than  twenty  years,  by  virtue  of  a  deed,  he  would  be  entitled  to 
a  verdict,  although  such  deed  had  been  lost.  Now,  that  appears  to 
us  to  have  been  going  quite  far  enough;  for  the  learned  Judge  did 
not  say,  that  they  must  find  a  deed,  but  merely  that  they  might  do 
so.  It  is  the  duty  of  a  Judge,  if  there  is  strong  evidence  of  an 
usage,  inconsistent  with  the  existence  of  a  deed,  to  direct  the  jury 
to  consider  it,  and  decide  accordingly.  Here,  it  appears,  that  the 
property  in  question  was  originally  conveyed  by  deed,  but  that  the 
right  of  way  was  not  reserved  therein;  and  although  there  might 
have  been  another  and  subsequent  deed,  still  there  was  no  reserva- 
tion of  the  way  in  the  original;  but  the  user  by  the  defendant,  so 
far  from  having  been  uninterrupted  or  undisputed,  appears  to  have 
been  constantly  contested;  and,  afler  he  had  been  some  years  in  pos- 
session, it  seems  that,  when  he  lately  took  some  adjacent  premises,  he 
stated  that  his  right  of  way  could  no  longer  be  contested,  lliat 
shews  that  he  thought  he  had  no  previous  right;  for  if  he  had, 
there  would  have  been  no  occasion  for  him  to  have  made  use  of  that 
expression.  The  weight  of  evidence  was  clearly  against  the  exist- 
ence of  a  deed;  and  the  essence  of  the  issue  the  jury  had  to  try  was, 
whether  the  deed  stated  in  the  defendant's  plea  ever  had  existence 
or  not;  and  if  there. had  been  such  an  instrument,  it  is  not  probable 
that  the  user  of  the  way  would  have  been  disputed. 


Codling  r.  Johnson,  T.  T.  1829.  K.  B.     9  B.  ^  C.  933. 

A  RIGHT  of  way  by  prescription  was  claimed  in  respect  of  the  As  to  a  pre- 
occupation of  a  certain  close.     It  appeared  that  the  close  was  part  scriptive  right 
of  an  open  common,  which  had  been  inclosed  by  act  of  Parliament  g^^^^Qt  if'the 
in  1 774 :  and  then  the  close  had  been  allotted  to  the  ancestor  of  jury  find  the 
him  who  claimed  the  right  of  way.     But  the  user  of  the  right  of  immemorial 
vray  by  the  commoners  was  proved  to  have  been  before  1774.    The  "8^*- 
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jury  found  a  verdict  in  fiiTour  of  the  right  of  way.  It  was  then 
objected  that  this  right  of  way,  as  claimed,  could  not  have  existed 
by  prescription:  but 

The  Court  held,  that  it  might,  as  the  fee  might  hare  been  ia  the 
lord,  with  a  right  of  way  for  the  tenants;  to  such  of  whom  as  took 
allotments  the  right  would  pass. 


II.  RELATIVE  TO  AGAINST  WHOM  CLAIMABLE. 

Bright  v.  Walker,  T.  T.  1834.  Ex.    4  Tyrw.  502. 

The2&3WiU.  In  an  action  on  the  case,  it  appeared  that  the  way  claimed  wts 
4,  c.  71,  dMs'  f^iQ  a  wharf  in  a  close  called  Cliff  Meadow,  which  adjoined  the 
to  a  rilht  of  ^^^'  Severn,  through  a  meadow  called  Eadiam  Meadow,  orer  a  dose 
way  over  lands  called  the  Acre,  where  the  obstruction  took  place^  into  a  pubUc  high- 
held  under  a  way.  The  Cliff  and  the  Eacham  Meadow  were,  in  the  year  1805, 
lease  fo""  IWea  demised  by  the  then  Bishop  of  Worcester  to  a  Mr.  Alderman  Dtfis 
bChop       ^       ^^^  three  lives,  and,  in  the  year  1 809,  a  person  of  the  name  of  Boberts, 

under  whom  the  plaintiff  claimed,  purchased  the  leasehold  interest 
in  both  meadows  from  Davis,  and  established  a  large  brickwoTk  in 
Cliff  Meadow.  He  then  made  an  opening  or  carriage-road  oat  of 
Cliff  Meadow  into  Eacham  Meadow,  and  by  that  road  carried  the 
bricks  through  the  piece  called  the  Acre  into  the  highway.  At  that 
time,  the  Acre,  now  the  property  of  the  defendant,  belonged  to  t 
person  named  Dallon,  who,  in  the  month  of  April,  1811,  erected  a 
gate  in  the  Acre  to  prevent  Roberts  from  canying  bricks  from  the 
Cliff  Meadow  through  the  Acre,  and  locked  up  the  gate.  Roberts 
broke  the  gate  down»  and  he,  the  plaintiff,  continued  to  carry  bricks 
without  interruption  until  1833,  when  the  defendant,  who  had  pur- 
chased Dallon's  interest  in  the  Acre,  put  up  a  gate  across  the  itMid, 
and  locked  it  up,  and  the  action  was  brought  for  that  obstroctioiL 
It  appeared  that  when  Roberts  first  purchased  Davis's  interest  in 
the  Eacham  and  Cliff  Meadows,  there  was  a  road  through  the  Acre 
to  the  Eacham  Meadow,  but  no  communication  between  the  Eadiam 
and  the  Cliff  Meadow,  but  the  road  to  the  latter  was  by  a  place 
called  Grimsby  Stile;  and  the  defendant  contended,  that  the  plain- 
tiff had  a  right  to  use  the  road  through  the  Acre  to  the  Eacham 
Meadow  only,  and  had  no  right  to  use  it  to  the  Cliff  Meadow.  The 
plaintiff  claimed  a  right  of  way  to  the  Cliff  Meadow  by  uninterropted 
enjoyment  for  more  than  twenty  years,  and  obtained  a  verdict  with 
5/.  damages;  the  jury  finding,  that  there  had  not  been  any  grant  of 
a  right  of  way  by  the  bishop,  but  that  the  plaintiff  and  Roberts  had 
acttudly  enjoyed  the  way  without  interruption  for  more  than  twenty 
years. 

The  Court  held,  that  the  2  &  3  Will.  4,  c.  71,  did  not  give  a 
title  to  a  right  of  way  over  lands  held  under  a  lease  for  lives  granted 
by  a  bishop,  by  reason  of  an  adverse  user  for  twenty  years  durjog 
the  lease,  either  as  against  the  bishop,  the  lessee,  or  those  claiming 
under  the  lessee. 
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m.  RELATIVE  TO  THE  GRANT  OF,  AND  OF  COVE- 

NANT8  AND  LEASES. 

Bower  v.  Hill,  M.  T.  1835.  C.  P.     2  Binff.  N.  8.  339;  S.  G. 

2  Seott,  535. 

In  case  for  "  obstructing'*  a  way  claimed  by  reason  of  the  plain-  The  grant  of  a 
tiff's  possession  of  land,  but  the  evidence  was  of  user  only  in  respect  ^"T  ™*L^ 
of  an  inn  and  yard  formerly  held  together  with  the  plaintiff's  land,  P^^""®"* 
but  which  had  been  severed  for  sixteen  years. 

The  Court  held,  that,  as  the  grant  was  to  be  presumed  to  have 
been  made  by  the  occupier  of  the  inn,  and  who  might  resume  it, 
there  was  no  evidence  for  a  jury  in  support  of  the  plaintiff's  claim, 
and  that  the  nonsuit  was  right 


Oaklet  v.  Adamson,  M.  T.  1831.   C.  P.    8  Binff.  356;  S.  C. 

1  M.  ^Seott,  510. 

The  plaintiff  claimed  a  right  of  way  over  the  defendant's  soil.  Arichtofway 

It  appeared  that  the  defendant's  lease  granted  him  all  ways,  with-  mAj  m  inferred 

out  exception  or  qualification.     There  was  a  covenant  for  contri-  '"***•'•  f^«- 

m      '  •  t       ^  Mil  <  %     %        •  nint  that  the 

bating  with  other  occupiers  of  the  lessors  property  to  the  keepmg  defendant  took 

up  paths,  &c.,  used  in  common  with  them;  and  it  was  proved  that  the  soil  sabject 

the  plaintiff  had  always  used  the  path  in  question,  and  that  there  to  the  plaintiff's 

was  no  other  path  to  which  the  covenant  could  apply.  "***'  ®^  ^'^  • 

The  Court  held,  that  it  might  be  inferred  that  the  defendant  took 

the  soil  demised  to  him  subject  to  the  plaintiff's  right  of  way. 


Ali^n  r.  GoMME,  E.  T.  1840.  Q.  B.     11  Ad.  f  E.  759;  S.  C. 

3P.f  D.  581. 

A  DEED  reserved  to  the  defendant  a  right  of  way  over  a  yard  "  to  Bat  a  way  un. 
the  stable  and  loft  over  the  same,  and  the  space  or  opening  under  ^^^  a  deed  can 
the  loft,  and  now  used  as  a  woodhouse,"  and  also  the  use  of  the  ^^^^^q 
yard  ''in  common  with  the  plaintiff  and  his  tenant  for  the  time  the  user  re- 
being,  it  being  the  intent  that  the  whole  of  the  yard  should  be  open  served. 
and  undivided  as  the  same  then  was,  without  any  other  building  to 
be  erected  thereon,  and  that  the  yard  should  be  used  in  common  by 
the  occupiers  of  the  plaintiff's  and  defendant's  premises,  in  the  same 
manner  as  the  tenants  thereof  had  been  accustomed  to  use  the 
same."    The  defendants  converted  the  loft  and  the  space  there- 
under, which  had  been  used  as  a  woodhouse,  into  a  cottage. 

*  In  an  action  for  ohstmcting  a  way  granted  by  a  lease  from  the  defendant  to 
the  plaintiff^,  the  Judge  will  receive  evidence  of  the  state  of  the  premises  at  the 
time  of  granting  the  lease,  and  will  then  pnt  a  constmction  on  the  lease  as  to  the 
line  along  whic^  the  way  granted  is ;  but  he  will  not  receive  evidence  of  the  de- 
Hnrntkina  or  acts  of  the  parties,  either  before  or  after  the  lease,  as  shewing  where 
the  way  is,  or  was  intended  to  be ;  bnt  if  it  be  uncertain  on  the  words  of  the  grant 
which  of  two  ways  is  intended,  the  Judge  will  receive  parol  evidence  to  shew 
which  of  the  two  the  grantor  meant  to  grant.  If  a  way  granted  by  a  lease  can- 
not be  used,  by  reason  of  its  passing  over  the  land  of  thirl  persons,  and  there  is 
no  other  way  to  the  lessee's  house,  he  is  entitled  to  a  way  of  necessity  to  the 
nearest  pubUc  hi^way  by  the  ahortest  across  the  grantor's  land.  (  0$bmm  v.  WUe 
E.  T.  1837,  N.  P.,  7  C.  &  P.  761). 
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The  Court  held,  first,  that  the  deed  did  not  jnatifj  the  defendant 
in  using  the  yard  after  the  cottage  was  built,  for  that  such  a  user 
was  not  the  accustomed  user  which  had  been  reserved;  secondly,  that 
the  reservation  of  the  way  to  the  space  or  opening  under  the  loft, 
and  now  used  as  a  woodhouse,  "  was  to  be  taken  as  identifying  the 
locality  and  confining  the  way  to  a  piece  of  open  ground  genmlij, 
and  not  specifically  to  a  woodhouse;  but  that  the  couTcrsiou  of  the 
open  space  to  a  cottage  was  an  alteration  of  substanoe»  and  that  the 
defendant  had  no  right  of  way  to  the  cottage. 


If  the  plaintiff 
be  entitled  to 
enter  at  one 
spot,  the  de* 
fendant  has  no 
right  to  substi- 
tute another. 


IV.  RELATIVE  TO  THE  SUBSTITUTION  OF  WATS,  AND 

OBSTRUCTION  OF*. 

Adeane  v.  Mortlock,  H.  T.  1839.  C.  P.     5  Bing.  N.  S.  236. 

A  CLAUSE  in  a  private  inclosure  act  enacted,  that  all  carriage- 
roads,  bridle-roads,  and  footways,  over  a  certain  part  of  the  land  al- 
lotted to  the  defendant  should  be  extingaished  from  the  time  a  cer- 
tain public  road,  fit  for  carriages  and  cattle,  should  be  formed  and 
put  into  good  and  sufficient  repair  hj  and  at  the  expense  of  the  de- 
fendant, provided  that  nothing  contained  in  the  act  should  extend, 
or  be  construed  to  extend,  to  deprive  the  plaintiff's  father,  his  heirs, 
and  assigns,  or  his  or  their  agents,  servants,  &c.,  with  or  without 
Tiorses,  of  the  right  of  ingress,  egress,  or  regress  to  or  from  the 
ancient  cut  or  watercourse,  to  float  certain  meadow  grounds,  nor  to 
deprive  the  parties  above  specified  of  the  liberty  of  ingress,  without 
horses,  &c.,  to  repair  the  said  cut  or  watercourse.  It  appeared  that 
the  right  of  ingress  at  a  certain  point  had  been  changed. 

The  Court  held,  that  the  right  of  ingress  at  a  particular  spot,  for 
the  purpose  of  repairing  the  watercourse,  enjoved  and  possessed  by 
the  plaintiff's  father  berore  and  at  the  time  of  the  passing  of  the  act, 
was  preserved  by  the  proviso  in  the  section,  and  that  the  defendant 
had  no  right  to  compel  him  to  enter  at  a  substituted  spot. 


V.  RELATIVE  TO  THE  REPAIRSf. 

*  If  there  be  a  public  footway,  with  a  stile  across  it  of  a  certain  hei|^t,  no  one 
has  a  right  to  remove  the  stile,  and  put  up  a  gate  of  greater  height ;  and  tlM  fret 
that  gates  had  been  previoosly  placed  across  other  parts  wiU  be  no  defence.  If 
there  be  an  obstruction  of  a  public  way,  and  any  person  receives  a  SMcial  injury 
from  it,  he  may  maintain  an  action.  {Baiefkam  v.  Bwrgtt  1834,  N.  P.,  6  C. 
&  P.  391). 

t  Where  private  roads,  set  out  under  an  indosnre  act,  were  improperiy  fi* 
rected  by  the  commissioners  to  be  repaired  by  the  inhabitants  and  oocnpiers  in 
the  same  manner  as  public  highways,  it  appeared  that  a  road  set  out  as  a  private 
road  had  been  used  by  the  public,  and  repured  by  the  parish  above  Ibrtj  yean : 
— Held,  first,  that  the  commissioners  had  no  power  to  make  sndi  order,  nor  wcr 
the  inhabitants  bound  to  ob^ ;  and,  secondly,  that,  if  the  inhabitants  had  re- 
paired under  a  mistaken  notion  of  their  liability,  and  not  on  a  vc^nntaiy  ^gree* 
ment  to  repair  the  road,  as  one  useful  and  convenient  for  the  public,  the  defend* 
anU  were  entitled  to  be  acquitted.  {Res  v.  Bdmtmion,  M.  T.  1830,  N.  P., 
2  M.  &  M.  24). 
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VI.  RELATIVE   TO   ACTIONS   CONNECTED  WITH.    See 
also  2  &  3  Will.  4,  c.  71,  s.  5,  ante,  p.  618. 


(a)  By  and  against  whom  maintainable*. 


(6)  Pleas. 


Beg.  Gen.,  H.  T.  4  Will.  4,  K.  B.,  C.  P.,  and  Ex. 

It  is  ordered,  **  That  where,  in  an  action  of  trespass  qaare  clansum  Under  Rer. 
fregity  the  defendant  pleads  a  right  of  waj  with  carriages  and  cattle  J*??;.',,*^;    ; 
and  on  foot  in  the  same  plea,  and  issue  is  taken  thereon,  the  plea  liea maybe ^ 
shall  he  taken  distrihutively ;  and  if  a  right  of  way  with  cattle,  or  on  taken  distri. 
foot  only,  shall  he  found  hy  the  jury,  a  Terdict  shall  pass  for  the  butiTely. 
defendant  in  respect  of  such  of  the  trespasses  proved  as  shall  he 
justified  hy  the  right  of  way  so  found,  and  for  the  plaintiff  in  respect 
of  such  of  the  trespasses  as  shall  not  he  so  justified. 


Wilson  v.  Baoshaw,  H.  T.  1830.  K.  B.     5  3f .  ^  Ry.  448. 

A  plea,  that  A.,  heing  seized  of  Whiteacre  and  Blackacre,  always  Defendant 
used  a  way  over  Whiteacre  to  Blackacre,  and  afterwards  conveyed  ■?'*"*  P^**** 
Blackacre,  "  together  with  all  ways  and  appurtenants  whatsoever,"  Lt^JrtOTaatm 
to  B.  •  ^         aueno  solo. 

The  Court  held  it  not  a  sufficient  justification  of  an  entry  into 
Whiteacre  hy  A.  If,  at  the  time  of  the  conveyance,  A.  had  no 
access  to  Blackacre  hy  a  way  appurtenant  in  alieno  solo,  that  cir- 
cumstance should  he  pleaded. 


(z)  New  assignment. 

Ellison  v.  Isles,  H.  T.  1840.   Q.  B.     11  Jd.  ^  E.  Q^^;  S.  C. 

3P.  ^D.  391. 

Trespass  quare  clausum  fregit. — Plea,  that  there  was  a  public  If  there  be  two 

way  over  the  close.     New  assignment,  that  the  defendant  committed  ^^y"  stated  in 

trespasses  extra  viam.     The  defendant  pleaded  to  the  new  assign-  |J®  dcfendwit 

ment,  that  the  plaintiff  had  ohstructed  the  way  mentioned,  and  that  q^qj^  speciiy 

the  defendant  turned  a  little  to  avoid  the  obstruction,  &c.     Replica-  which  he  in- 

tion,  de  injuria.     At  the  trial,  the  plaintiff  admitted,  in  his  opening,  tenda  to  claim, 
a  way  from  £.  to  W.,  and  alleged  that  this  way  was  the  way  admitted 
by  bis  new  assignment;  the  defendant  sought  to  establish  another 
way  from  N.  to  S.     The  question  then  raised  between  the  parties 

*  A  reversioner  cannot  maintain  an  action  against  a  stranger  for  acta  of  trespass 
on  the  land  unattended  with  any  other  injury  to  the  reversion  than  as  heing  com- 
mitted in  assertion  of  the  claim  of  a  right  of  way.  {Baxter  v.  TayloVf  M.  T. 
1832,  K.  B.,  1  N.  &  M.  U ;  S.  C.  4  B.  &  Ad.  72). 

A  dock  company  having  a  swing  bridge  on  a  public  highway  are  bound,  in  the 
passing  of  yessels,  to  use  all  reasonable  means  (both  as  to  the  number  of  men 
employed,  and  the  number  of  ships  passed  at  a  time)  to  prevent  unnecessary  de- 
lay ;  and  if  they  do  not  do  all  which  can  be  expected  of  reasonable  men,  and  any 
one  is  obstructed  in  consequence,  such  obstruction  will  make  them  liable  in  da- 
mages for  the  injury  sustained.  {JViggin9  v.  Boddingion^  M.  T.  1828,  N.  P., 
3  C.  &  P.  544). 
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WBB,  which  of  the  two  wajs  was  that  admitted  on  these 
Pattesan,  J.,  said,  that  he  would  take  it  that  the  footway  men- 
tioned in  the  plea  was  that  from  east  to  west  which  the  plaintiff  ad- 
mittedy  and,  consequently,  that  the  defendant  had  gone  oat  of  it. 
Verdict  accordingly  for  the  defendant,  with  leaTe  to  the  defendsnt  to 
more  for  a  new  trial. 

Per  Cur. — The  plaintiff  contended  that  the  way  admitted  bj 
the  pleadings  was  that  from  east  to  west,  which  had  nerer  been 
obstructed,  but  out  of  which  the  defendant  had  gone.    The  de- 
fendant insisted  that  the  way  admitted  was  that  from  south  to  north 
which  had  been  obstructed.    The  defendant  was  willing  to  try  the 
question  as  to  the  existence  of  the  way  from  south  to  north,  bat 
Paiteion,J,,  refused  to  try  it  unless  the  pleadings  were  amended, 
and  such  an  issue  raised  that  the  jury  might  be  sworn  to  try  it;  but 
the  parties  would  not  amend,  and  he  directed  a  verdict  to  be  found 
for  tne  plaintiff.    The  real  question  in  dispute  was  the  existence  of 
a  public  footway  from  south  to  north.  The  point  is,  by  whose  fanlt 
it  was  that  question  was  not  raised.     If  the  defendant  had  pleaded 
the  truth  at  once,  namely,  that  there  was  a  public  footway  across  the 
close,  even  without  setting  out  the  direction  of  it,  which  he  was  not 
bound  to  do,  which  footway  was  obstructed,  and  therefore  he  passed 
as  near  as  he  could,  the  plaintiff  might  safely  have  denied  the  eiist- 
ence  of  the  footway;  for  the  defendant  would  not  have  been  allowed, 
on  that  issue,  to  have  applied  his  evidence  to  the  undisputed  way 
from  east  to  west,  which  was  not  obstructed;  but  as  the  plea  stood, 
merely  asserting  a  footway  generally,  it  is  obvious,  if  the  plaintiff 
had  denied  the  way,  and  the  defendant  had  chosen  to  apply  his  evi- 
dence to  the  undisputed  way,  the  issue  lying  on  him,  the  plaintiff 
must  have  failed.     He  was,  therefore,  compelled  to  new  assign;  in- 
deed, the  defendant  did  not,  on  the  argument,  complain  of  this,  but 
said,  the  plaintiff  ought  to  have  new  assigned  with  particularity  the 
precise  part  of  the  close  and  spot  where  the  trespass  was  committed. 
Suppose  he  had  done  so  ex  ooncessis,  that  spot  would  not  have  been 
in  the  line  of  wav  claimed  from  south  to  north.     The  defendant 
would  have  been  lUSt  as  liable  to  have  misconceived  the  plaintiff's 
intention  in  not  denying  the  way  as  he  was  under  the  new  assign- 
ment as  it  stands.    The  defendimt  could  not  have  been  ignoiant  of 
the  existence  of  the  way  from  east  to  west,  neither  ooold  he  ical^ 
suppose  the  plaintiff  meant  to  admit  on  the  pleadings  the  existcsoe 
of  the  way  from  south  to  north,  when  he  knew  the  plaintiff  hroochi 
his  action  to  dispute  and  try  that  point.    He  ought  to  have  pleaned 
to  the  new  assignment  another  public  footway,  which  the  pkintiS 
could  have  denied,  without  fear  of  being  turned  round  on  the  plead- 
ings. The  plaintiff  could  not  prove  either  declaration  or  new  assign- 
ment, so  aa  to  raise  the  question  necessary  to  be  tried,  whereas  the 
defendant  could,  either  in  his  original  plea  to  the  declaration,  or  in 
pleading  to  the  new  assignment,  have  raised  the  qoeation  withovt 
difficulty. 

(d)  Replication. 

BsASLSY  V.  Clarke,  E.  T.  1836.  C.  P.    2  Bm§.  X.  S.  705, 

icr aivpli.        In  trespass,  the  defendant  pleaded,  first,  jnstificatiwi,  nnder  a 
Mtrvpcts.    right  of  way  over  the  closes  in  whidi  Ac.;  secondly,  tbat  the  way 
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wM  used  for  twenty  years,  without  interruption*  by  the  occupiers  of  ing  the  right  to 
hii  fann;  and  lastly,  that  the  way  was  used  for  forty  years  by  the  ^m  &c.,  leave 
occupiers  of  the  farm  in  question  as  of  right,  and  without  interrup*  ^    b?^wD. 
tion.     Replication  to  the  second  plea,  that  when  the  occupiers  of 
the  defendant's  farm  used  the  way,  they  used  it  with  the  leave  or 
license,  sufferance  or  permission,  of  the  occupiers  of  the  plaintiff's 
closes.     To  the  last  plea,  denying  that  the  occupiers  of  the  defend- 
ant's farm  had,  for  and  during  the  full  term  of  forty  years  and  up- 
wards, as  of  right,  had  and  used  the  way  without  interruption.     In 
his  rejoinder  to  the  replication  to  the  second  plea,  the  defendant 
traversed  the  leave  and  license.     Upon  the  trial,  the  plaintiff  gave 
evidence  thst  a  prior  occupier  of  the  defendant's  farm  had,  upon 
application,  obtained  leave  to  use  the  way  in  question,  and  that  he 
paid  an  acknowledgment  for  the  use  thus  granted.    A  verdict  being 
found  for  the  plaintiff  upon  both  issues — 

The  Court  held,  that,  on  a  replication,  traversing  the  use  as  of 
right,  the  plaintiff  might  give  in  evidence,  under  2  &  3  Will.  4, 
c.  71,  s.  8,  that  the  way  had  been  used  by  leave  and  Uoense,  and 
that  an  acknowledgment  had  been  given  by  those  to  whom  the  use 
of  such  way  had  been  allowed. 


KiNLOCK  r.  Nkvile,  T.  T.  1840.  Ex.     6  M.  ^  W.  795. 

TassPAsa  quare  dausum  fregit. — Plea,  general  right  of  way  over  A  replication 
the  locus  in  quo  for  the  occupiers  of  a  certain  close,  called  Breast-  ^lj?*?'|j*  '"^^ 
field,  enjoyed  as  of  right  and  without  interruption  for  twenty  years  Jiauhe  defend- 
before  the  commencement  of  the  suit.     Replication,  that,  prior  to  ant'a  user  of  a 
the  commencement  of  the  twenty  years,  the  Trent  Navigation  Com-  right  of  way, 
pany,  under  the  provisions  of  their  act  of  Parliament,  (23  Geo.  3,  although  aa  of 
c.  48),  made  a  haling  or  towing-path  across  the  locus  in  quo  into  "^^  interrop- 
Breast-field;  that,  after  the  commencement  of  the  twenty  years,  an-  tion  for  twenty 
other  haling-path  was  set  out  under  the  powers  of  the  Dimham  years,  within 
Bridge  Act,  (11  Geo.  4,  c.  66),  also  across  the  locus  in  quo,  and  ?^??"J%Mf 
into  Breast-field,  and  that  thereupon  the  Trent  Navigation  Company  ^  Vb^  ^ot  such 
abandoned  their  former  haling-path,  which  thenceforth  ceased  to  be  as  would,  be- 
naed  as  such;  thatt  before  and  at  the  commencement  of  the  twenty  fore  that  sta- 
yeara,  the  occupiers  of  Breast-field  used  and  enjoyed  as  of  right,  and  *"^»  .^*^c  ^««* 
without  interruption,  by  virtue  of  the  provisions  of  the  first  act  JJtu^J^  ^^c- 
of  Parliament,  a  way  along  the  first-mentioned  haling-path  across  Bcription,  is 
the  locus  in  quo,  which  right  of  way  ceased  and  determined  on  the  good. 
abandonment  of  that  path;  but  firom  that  time  until  the  commence- 
ment of  the  suit,  the  occupiers  of  Breast-field,  claiming  right  to  the 
way  as  a  continuation  of  the  right  they  had  enjoyed  under  the  first 
act  of  Parliament,  continued  to  use  the  same  way;  which  way,  and 
the  use  and  enjoyment  thereof  along  the  haling-path  as  aforesaid,  is 
the  same  way,  and  the  same  use  and  enjoyment  thereof,  as  in  the 
plea  mentioned.    Special  demurrer. 

The  Court  held,  first,  that  the  right  given  by  the  first  act  of  Par- 
liament to  use  the  haling-path  ceased  on  its  abuidonment ;  secondly, 
that  the  replication  disdosed  facts  which  shewed  that  the  defend- 
ant's user,  although  as  of  right,  and  without  interruption  for  twenty 
years,  within  the  meaning  of  the  2  &  3  Will.  4,  c.  71,  ss.  2  and  5, 
was  not  such  as  would,  before  that  statute,  have  been  sufficient  to 
establish  a  title  by  prescriptioni  or  non-existing  grant;  and,  thirdly, 
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tbat  those  facts  could  not  be  given  in  eTidence,  under  a  traverse  of 
the  right  alleged  in  the  plea,  and,  therefore,  that  the  replication  was 
good. 


{e)  Evidence. 

Edwards  v.  Broxon,  M.  T.  1831.  Ex,     2  C.  ^  J.  18;  S.  C. 

2  Tyrw.  163. 

The  line  stated  In  trespass,  the  defendant,  in  support  of  a  plea  of  right  of  way, 
in  the  plea  proved  the  right  in  a  line  not  correspondioe  with  the  plea,  and  the 
mast  be  proved   plaintiff  had  a  verdict. 

The  Court  refused  a  new  trial,  in  order  to  give  an  opportunity  of 
amending  the  plea.  


as  stated. 


Under  a  plea 
of ''  right  of 
way  from  the 
said  land  into/' 
&c.,  proving 
a  prescriptive 
right  of  way  is 
sufficient  *, 


Simpson  v.  Lewthwaite,  H.  T.  1832.  K.  B.    3  J5.  ^  Ad.  226. 

A  PLEA  stated  that  the  defendant  was  seised  in  fee  of  land  con- 
tiguous and  next  adjoining  to  one  of  the  closes  in  which  &c.,  and 
claimed  a  right  of  way  unto,  into,  through,  over,  and  along  the  closes 
in  which  &c.,  and  unto  and  into  a  certain  highway;  and  the  evidence 
was  of  a  right  of  way  from  the  defendant's  close  into  certain  other 
closes,  and  over  these  unto  the  plaintiffs  close;  and  it  appeared 
also,  that  the  plaintiff  had  a  close  immediately  adjoining  the  de- 
fendant's, over  which  the  latter  had  used  a  way  by  the  plaintiff's 
permission. 

Per  Cur, — We  are  of  opinion  that  it  is  not  necessary,  in  a  plea  in 
which  both  termini  are  stated,  to  take  notice  of  the  interveaiDg 
closes;  this  is  conformable  with  the  opinion  given  by  the  Court  in 
two  cases.  Rouse  v.  Bardin,  (1  H.  Bl.  351),  and  Jaekton  ▼.  SkU- 
lito,  (1  East,  381),  The  question  is,  whether  that  rule  is  applicable 
to  the  particular  case, — ^whether  the  facts  of  the  present  case  are 
such  as  to  take  it  out  of  the  general  rule.  The  facts  of  the  case 
are,  that  the  defendant's  close  does  in  one  part  adjoin  the  plaintiff's 
land.  The  defendant  does  not  allege  that  he  claims  a  right  of  way 
from  that  particular  part  where  it  adjoins  the  plaintiff's  land,  but 
from  his  land  generally  unto,  into,  over,  and  along  the  doses  of  the 
plaintiff.  Another  particular  circumstance  is,  that  there  was  a  road 
from  that  part  of  the  defendant's  land  which  adjoined  the  plaintiff's 
to  the  highway,  which  had  been  used  by  permission.  Now,  it 
cannot  be  understood  that  a  way  which  is  claimed  by  prescriptioa 
applies  to  a  way  that  the  defendant  had  been  accustomed  to  use  bv 


*  The  user  of  a  way,  daring  the  occapation  of  tenants,  does  not  bind  the  land- 
lord, unless  he  was  aware  of  it ;  bat  if  the  nse  had  been  for  a  great  length  of 
time,  it  may  be  presumed  that  he  was  aware  of  it.  If,  in  an  action  of  Uespai*> 
the  defendant  pleads  a  footway,  his  plea  is  supported  by  proof  of  a  carriage-vay. 
as  a  carriage-way.  A  gate  being  kept  across  a  way  is  not  conclasive  that  it  is 
not  a  public  way,  as  the  way  may  have  been  granted  to  the  public  with  a  reser- 
vation of  the  right  of  keeping  a  gate  across  it,  to  prevent  cattle  straying.  {Dthm 
V.  Stephefu,  1836,  N.  P.,  7  C.  «6  P.  570). 

Where,  upon  a  plea  of  user  for  twenty  years,  under  2  &  3  Will.  4,  c  71.  it 
was  proved  that  the  way,  during  the  last  twenty  years,  had  been  gmtly  vaned. 
and  at  periods  wholly  suspended,  by  agreement : — Hdd,  that  it  did  not  cxtia- 
gnish,  nor  was  it  inconsistent  with  the  right ;  so,  the  user  of  a  substitstrd  right 
(Payne  v.  Shedden^  1834,  N.  P.,  1  M.  &  Rob.  382). 
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the  permission  of  the  plaintiff.  The  particular  circumstances  are 
not,  in  our  opinion,  sufficient  to  take  this  case  out  of  the  general 
rule.  

Lawson  v.  Langley.  E.  T.  1836.  K.  B.     4  Ad.  ^  E.  890. 

Trespass  for  breaking  and  entering  plaintiffs  close.     Plea»  that    Evidence  of 
defendant  was  the  occupier  of  a  workshop,  and  that  the  occupiers   ^"^  ^^^^ 
for  the  time  being  of  the  said  workshop,  for  the  full  period  of  fifty   JS/tobe^- 
years  next  before  the  commencement  of  the  suit,  have  actually  and   ceived  in  sop- 
as  of  right,  and  without  interruption,  enjoyed,  and  defendant,  as    port  of  a  plea 
such  occupier,  still  of  right  ought  to  enjoy,  without  interruption,  a   J^  enjoyment 
certain  foot  and  horseway  over  the  locus  in  quo.     Replication,  tra-   ^nder^iJe 2*&3 
versing  the  enjoyment  of  the  right.     The  plaintiff,  who  began,   ^m.  4  e.  71, 
offered  evidence  to  shew  that,  bevond  and  within  forty  years  before 
the  commencement  of  the  suit,  the  way  had  not  been  enjoyed.  The 
evidence  of  the  user  beyond  the  forty  years  was  rejected.     The 
defendant  likewise  offered  evidence  of  enjoyment  of  the  way  beyond 
the  forty  years,  which  was  likewise  rejected,  under  2  &  3  Will.  4, 
e.  7 1 .     The  plaintiff  having  recovered-* 

The  Court  were  of  opinion  that  the  evidence  ought  to  have  been 
received,  whatever  might  be  its  weight;  that  the  user  of  the  road 
fifly  years  ago  might  certainly  afford  some  evidence  of  its  condition 
forty  years  back;  and,  if  this  evidence  was  not  received,  a  party  might 
fail  who  could  not  prove  a  user  in  the  thirty-ninth  and  fortieth  years, 
even  though  he  carried  it  back  to  the  thirty-eighth  year.  They, 
therefore,  made  the  rule  for  a  new  trial  absolute. 


Tickle  v.  Brown,  H.  T.  1836.  K.  B.    ^  N.  ^  M.  230;  S.  C. 

4  Ad.  ^'  E.  369. 

This  was  an  action  of  trespass  to  the  plaintiff's  horse,  and  assault  The  non  user 
on  his  servant.   The  declaration  contained  four  counts.    Pleas,  first,   maj  be  shewn 
not  guilty  to  the  whole  declaration;  second,  that  defendant,  being  [^  ^  '^^j  '^  ^^' 
lawfully  possessed  of  the  close,  committed  the  assault  in  defence  of  ^^^cJ^^' 
bis  possession;  third,  the  same  justification  to  the  trespass  on  the 
hone.     Replication  to  second  plea,  a  right  of  way  through  the 
defendant's  close,  enjoyed  as  of  right  for  forty  years;  the  same  to 
the  third  plea.     Rejoinder,  to  the  replication  to  the  second  plea,  of 
an  interruption  for  a  year,  and  acquiescence  in  that  interruption; 
to  the  replication  to  the  third,  no  enjoyment  as  of  right.     Sur-re- 
joinders,  raising  an  issue  as  to  the  acquiescence  of  the  plaintiff  in 
the  interruption,  and  traversing  the  enjoyment  as  of  right;  which, 
upon  the  pleadings,  were  the  two  issues  to  be  tried.     A  witness  of 
the  name  of  Joanna  Baskerville,  who  was  a  daughter  of  a  predecessor 
of  the  plaintiff's,  was  called  to  prove  the  user  of  the  way  by  her 
father,  the  then  occupier  of  the  plaintiff's  estate,  and  was  asked,  on 
cross-examination,  whether  a  payment  of  a  penny  a  year  had  not 
been  made,  pursuant  to  a  parol  agreement,  by  the  occupier  of  the 
plaintiff's  estate  to  the  occupier  of  the  defendant's  estate,  for  pass- 
ing in  the  way  claimed  as  of  right.     It  was  objected,  that,  as  that 
payment  had  reference  to  an  agreement,  it  ought  to  have  been  spe- 
cifdly  pleaded,  according  to  the  provisions  of  sect.  5  of  2  &  3  Will.  4, 
c.  71.     It  was  also  objected,  that,  if  there  had  been  such  an  agree- 
ment, it  would  be  unavailable,  not  being  by  deed  in  writing;  and  for 

VOL.  V.  T  T 
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What  kind  of 
way  the  evi- 
dence esta- 
blishes is  a 
question  for 
the  jury. 


that  position  the  second  section  of  the  act  was  relied  on:  and  Lord 
Denman,  C.  J.,  thinking  that  there  was  weight  in  the  objections, 
rejected  the  evidence  as  not  admissible  on  either  of  the  issues  raised 
on  the  pleadings.  There  was  also  some  evidence  of  the  intermptioa 
of  the  right  of  way;  but  it  did  not  clearly  appear  whether  the  parol 
agreement  referred  to  was  made  in  consequence  of  the  intemiptioD, 
or  whether  it  was  made  before;  but,  at  all  events,  there  was  a  ces- 
sation, commencing  in  1 800,  for  four  years.  A  verdict  was  found  for 
the  plaintiff. 

The  Court  held,  that,  upon  the  general  traverse  of  the  enjoyment 
as  of  right,  evidence  might  be  given  of  a  parol  agreement  within  fifty 
years,  that  the  party  claiming  the  way  should  use  it,  on  paying  some 
acknowledgment,  not  as  an  answer  to  an  enjoyment  as  of  right,  bot 
as  shewing  that  there  was  not,  at  the  time  when  the  agreement  was 
made,  any  enjoyment  as  of  right,  thereby  breaking  the  continuity  of 
the  enjoyment  as  of  right.       ___ 

Cowling  ».  Higginson,  T.  T.  1838.  Ex.    4  M.  ^  W.  245. 

In  support  of  a  plea  of  a  way  for  twenty  years  for  carriages,  &c., 
evidence  was  given  that  the  way  had  been  used  for  all  purposes  for 
which  it  had  been  wanted  during  that  time,  but  that  coals  had  never 
been  carried  along  it,  nor  had  any  been  produced  from  the  bmd  in 
respect  of  which  the  way  was  claimed.  The  defendant's  counsel 
not  claiming  to  have  it  left  as  a  question  for  the  jury,  whether  the 
evidence  proved  a  general  right  of  way  inclusive  of  coals,  Pattt- 
son,  J.,  directed  the  jury  to  find  for  the  plaintiff,  with  Uberty  re- 
served to  the  defendant  to  move  to  enter  a  nonsuit. 

Per  Cur,' — Under  the  plea  of  prescription  of  a  way,  there  must 
be  proof  of  user  of  it  for  all  purposes  as  of  right  time  out  of  mind, 
according  to  the  usual  terms  in  which  such  a  pica  is  pleaded.  It 
is  necessary  to  shew,  not  only  an  user  when  occasion  required,  bot 
an  user  of  right,  and  the  user  for  such  purposes  is  very  strong  evi- 
dence (particularly  if  those  purposes  are  various  in  their  character) 
from  which  the  jury  may  infer  a  general  right;  so,  in  this  particolar 
case,  the  user  is  evidence  for  the  jury  that  the  defendant  had  a  right 
to  a  way  for  all  purposes  for  twenty  years.  As  to  the  effect  of  socb 
evidence,  it  is  unnecessary  to  speak.  If  the  way  is  confined  to  (me 
purpose,  doubtless  the  jury  would  not  extend  it;  if  used  fora  varietj 
of  purposes,  then  they  might  be  warranted  in  finding  a  way  for  all. 
You  must  generalise  to  a  certain  extent,  and  whether,  in  this  case, 
to  the  extent  of  establishing  a  right  for  agricultural  purposes  onlji 
is  a  question  for  the  jury, — New  trial  granted. 


(/)  Witnesses*. 

*  If  a  right  of  way  be  pleaded  for  the  inhabitant  houaeholden  of  M.  to  ktA 
water,  an  inhabitant  householder  of  M.  may  be  eiamined  a«  a  witnesa  in  aapfM* 
of  this  plea,  under  the  sUt.  3  &  4  WiU.  4,  c.  42,  a.  26.  (Knis^ht  ▼.  MoortA^- 
N.  P.,  7  C.  &  P.  258).  To  disprove  the  public  right  of  way  daimed,  it  wupnn 
poaed  to  call  occupiers  of  land  in  T.,  who,  in  respect  of  those  lands.  ooDtribw 
to  the  highway-rate  of  T.:~Held,  that  they  were  not  competent  witnesaes,  sf  t 
verdict  for  the  defendant  in  this  case  would  be  evidence  on  the  ground  of  rqpats- 
tion  to  charge  the  parish  on  an  indictment  for  non-repair  of  this  road ;  aad  thiX 
the  witnesses  were  not  competent  either  under  the  stat.  3  &  4  WilL  4,c.  41 
8.  27,  or  the  stat.  54  Geo.  4,  c.  170,  s.  9.  (Fowler  v.  PoH,  1837,  N.  P.,  7  C  » 
P.  792). 
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(jf)  Verdict. 

Knight  r.  Woore,  T.  T.  1836.  C.  P.     5  D.  P.  C.  201;  S.  C. 

3  Bing.  N.  S.  3;  S.  C.  3  Scott,  326. 

In  trespass  for  breaking  and  entering  the  plaintiff's  close,  and  The  verdict 
pulling  down  a  ^te,  the  defendant  justified  under  a  right  of  way  to  ^^J  J>?  ^^^^a 
a  certain  river  with  horses  and  carts  for  water  and  goods.     The  jury  *^fo^Sie^- 
found  in  favour  of  the  defendant  as  to  the  right  for  water,  and  against  fendsnt. 
him  as  to  the  right  for  goods.     Upon  motion  to  enter  a  verdict  for 
the  plaintiff — 

Per  Cur. — The  question  (which,  it  should  be  remembered,  has 
not  arisen  upon  the  motion  for  a  new  trial,  on  the  ground  of  the 
verdict  being  against  evidence)  amounts  in  substance  to  this:  whe- 
ther the  verdict  found  for  the  defendant  should  not  be  turned  against 
him,  and  this  when  the  jury  have  found  part  of  the  issue  affirma- 
tively against  the  plaintiff.  To  us  it  appears  the  case  is  within  the 
Rule  of  Hilary  Term,  4  Will.  4,  which  orders  that,  where  a  plea 
(being  distributive  in  its  nature)  is  more  extensive  than  is  neces- 
sary, one  part  may  be  found  for  the  plaintiff,  the  other  for  the 
defendant,  and  the  verdict  may  be  entered  accordingly.  Here  the 
part  as  to  the  right  of  way  for  goods  is  found  for  the  plaintiff;  that 
as  to  the  right  of  way  for  water  is  not  found  for  him,  but  for  the 
defendant.  The  defendant,  therefore,  would,  in  our  opinion,  be 
asking  too  much,  if  he  sought  to  have  the  verdict  entered  for  him, 
as  the  plaintiff  is  seeking  too  much  by  making  a  similar  application. 
We  should  not  interfere. 


(A)  Costs.     See,  also,  3  &  4  Vict.  c.  24 ;  4  &  5  Vict.  c.  28,  ante. 

Vol.  3,  p.  213. 

Allenby  r.  Proudlock,  M.  T.   1835.  K.  B.     5  N,  ^  M.  636. 

Trespass,  quare  clausum  fregit.      Pleas,  first,  general  issue;  An  award,  that 
second,  liberum  tenementum;  third,  a  private  right  of  way.     The  ?®t^^  j  J'^^A^ 
case  was  referred  to  arbitration,  and  it  was  agreed  that  the  fourth  proper^ officer,* 
plea  should  be  withdrawn;  the  costs  to  be  in  the  discretion  of  the  means  accord- 
arbitrator;  and  he  was  to  hear  and  decide  upon  the  costs,  as  if  the  ing  to  the  effect 
fourth  plea  had  remained  on  the  record.     The  arbitrator  found  for  ^f  the  postea*. 
the  plaintiff  on  the  first  and  second  issues,  and  for  the  defendant 
en  the  third,  and  awarded  that  the  plaintiff  should  pay  the  defend- 
ants the  costs  of  the  cause,  to  be  taxed  by  the  proper  officer.     The 
award  then  set  out  a  road  to  be  used  by  the  defendant  in  respect  of  the 
tenement  for  which  it  was  claimed,  to  be  enjoyed  by  the  defendant 
in  as  ample  and  beneficial  a  manner  as  a  public  highway. 

The  Court  held,  that  the  award  of  the  costs  of  the  cause  to  be 
taxed  by  the  proper  officer  must  be  taken  to  mean  the  costs  accord- 

*  Plea,  general  issue ;  second  and  third,  justifying  under  right  of  way.  The 
jury  found  for  the  defendant  on  the  right  of  way : — Held,  he  was  entitled  to 
judgment  and  costs.  {Crott  ▼.  Johtuon,  E.  T.  1829,  K.  B.,  9  B.  &  C.  613).  In 
an  action  of  trespass,  the  defendant  justified  under  a  right  of  way  to  bring  water 
and  goods.  The  jury  found  for  the  plaintiff  as  to  the  goods,  for  the  defendant  as 
to  the  water:— Held,  that  the  defendant  was  entitled  to  the  general  costs  of  the 
cause,  as  he  had  substantially  succeeded,  and  also  to  the  costs  of  witnesses,  whose 
evidence  applied  to  both  issues.  (Knight  v.  Moore,  H.  T.  1837,  C.  P.,  5  D.  P.  C. 
487;  S.  C.  3  Bing.  N.  S.  534  ;  S.  C.  4  Scott,  36(V). 
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iiig  to  the  effect  of  the  postea,  and  that  the  Master  was  right  in 
allowing  the  plaintiff  the  coats  upon  the  first  and  second  issues,  and 
the  defendant  the  costs  upon  the  third;  hut  that  as  the  arbitrator 
had  said  nothing  ahout  the  costs  on  the  fourth  issue,  which  wu 
withdrawn,  the  costs  on  that  issue  were  to  be  allowed  to  neither 
party. 

(i)  New  trial. 
Tinkler  r.  Rowland,  E.  T.  1836.  K.  B.    4  Ad,  ^  E.  868. 

If  the  Judge  TRESPASS  quare  clausum  fregit.    Pleas — ^first,  a  public  carriage- 

discharge  the  way;  secondly,  a  pubhc  bridle-way;  third,  a  pubhc  footway;  which 
jury  from  giv-  ^gy^tg  ^gjg  ^11  traversed  by  the  plaintiff  in  his  replication.  The 
one  islue.  a  ^^  plaintiff  consented  that  the  damages,  if  any,  should  he  nominal  onlj. 
new  trial  will  The  jury  found  a  verdict  for  the  plaintiff  on  the  first  issue,  and  for 
be  granted.         the  defendant  on  the  third,  but  could  not  agree  as  to  the  second, 

and  retired.  After  an  absence  of  several  hours  they  returned,  and 
stated  that  they  could  not  agree  on  the  second  issue;  and  one  of  the 
jury  being  unwell.  Lord  Denman,  C.  J.,  took  the  verdict  on  the  first 
and  third  issues,  and,  without  the  consent  of  the  plaintiff,  discharged 
them  from  giving  a  verdict  on  the  second  issue.  On  motion  for  a 
new  trial — 

Per  Cur, — This  was  a  material  issue  for  settling  the  rights  in 
dispute  between  the  parties,  and  the  plaintiff,  when  he  assented  to 
take  nominal  damages,  expected  all  the  issues  to  be  tried.  The 
rule,  therefore,  must  be  absolute. 


9aiefg6ts  anlr  iVleasures*. 


*  The  5  Geo.  4,  c.  74,  relating  to,  amended  by  6  Geo.  4,  c.  12. 

And  by  4  &  5  Will.  4,  c.  49, 

Sect.  1.  Provisions  in  5  Geo.  4,  c.  74,  and  6  Geo.  4,  c.  12,  as  to  models  an) 
copies  of  standard  weights  and  measures,  repealed. 

Sect.  2.  Weights  and  measares  stamped  at  the  Exchange  dedared  legsl,  >!• 
though  not  similar  in  shape  to  those  required  by  recited  acts. 

Sect.  3.  Superintending  officer  of  Exchange  may  verify  and  stamp  weights  and 
measures  of  other  form  tlum  those  prescribed  by  the  act  5  Greo.  4,  c.  74. 

Sect.  4.  Heaped  measure  abolished  after  1st  of  January,  1835. 

Sect.  5.  Copies  of  the  imperial  standards  to  be  provided,  by  order  of  map*' 
trates  in  quarter  sessions,  for  counties  in  England  and  Wales,  and  by  meetings  of 
justices  in  Scotland. 

Sect.  6.  Copies  to  be  provided  by  grand  juries  in  Ireland. 

Sect.  7.  Judges  may  order  copies  in  counties  in  Ireland  when  it  has  not  ben 
done  by  grand  juries. 

Sect.  8.  Power  of  providing  additional  copies  when  requisite. 

Sect.  9.  Return  to  be  made  by  clerks  of  the  peace  on  the  Ist  of  Marbh,  1836. 

Sect.  10.  Power  to  magistrates  of  towns,  &c.,  to  provide  copies  of  the  in- 
perial  standards. 

Sect.  11.  Weigh-masters  in  Ireland  to  be  supplied  with  beam  and  scales,  laii 
accurate  copies. 

Sect.  12.  The  stone-weight,  hundred -weight,  and  ton. 

Sect.  13.  All  articles  to  be  sold  by  avoirdupois,  except  as  herein  stated. 

Sect.  14.  All  weights  and  measures  to  be  stamped  by  inspectors.  Penalty  for 
making  any  other  measures  or  weights,  or  using  any  unstamped,  light,  or  defec- 
tive weights  and  measures. 

Sect.  15.  Regulation  as  to  fair  prices  of  commodities  in  Scotland. 

Sect.  16.  Inspectors  to  enter  into  recognizance. 
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QSlj^arfage'^.     See  tit.  Carrier. 


Wttlli, 


Tyler  v.  Bennett,  T.  T.  1836.  K.  B.    6N.^  M.  826. 

In  case,  for  disturbing  plaintiff  in  the  nse  of  a  well,  the  right  Af  to  costs,  the 

being  in  issue —  "8*^*  ^  **^« 

The  Court  held  it  to  be  an  interest  in  land,  and  the  plaintiff's  ob-  JJ*u  j,  [^"n* 

taining  a  nominal  Terdict  entitled  him  to  full  costs,  notwithstanding  xi^t^^  in  Und. 
the  certificate  of  the  Judge  to  deprive  him  of  costs  under  43£liz.c.  6. 


Sect.  17.  Power  to  magistrates  to  inspect  weights  and  measures. 

Sect.  18.  Penalty  for  counterfeiting  stamps  on  weights  and  measures. 

Sect.  19.  Copies  of  the  standard  weights  and  measures  which  shall  have  been 
worn  and  mended,  to  be  sent  to  the  Exchequer  to  be  re-verified. 

Sect.  20.  Officer  at  Exchequer  to  keep  a  register  of  copies  verified. 

Sect.  21.  As  to  penalties  in  England  and  Ireland. 

Sect.  22.  Form  of  conviction. 

Sect.  23.  Appeal  to  next  general  quarter  sessions  of  the  peace. 

Sect.  24.  As  to  penalties  in  Scotland. 

Sect.  25.  Appeal  in  Scotland  to  commissioners  of  justiciary  at  Circuit  Court. 

Sect.  26.  4  Ann.  (I)  and  5  Geo.  4,  c.  110,  repealed,  except  so  far  as  relate  to 
duties,  &c,  of  weigh-masters. 

Sect.  27.  Powers  of  ward  inquests,  &c.,  not  to  be  interfered  with. 

Sect.  28.  Rights  of  Founders'  Company  reserved. 

Sect.  29.  In  actions,  magistrates  may  plead  the  general  issue. 

Sect.  30.  Act  may  be  amended,  &c.,  this  session. 

But  see  the  5  &  6  Will.  4,  c.  63,  which  has  partly  repealed  the  4  &  5  Will.  4, 
C.49. 

Any  contract  for  the  sale  of  goods,  otherwise  than  by  the  legal  mode  of  weigh- 
ing or  measuring,  is  illegal,  and  cannot  be  enforced.  {Tjf»tm  v.  Thomoi^  H.  T. 
1825,  Ex.,  1  M'Clel.  &  Y.  119). 

Under  the  5  &  6  Will.  4,  c.  76,  the  power  of  appointing  inspectors  of  weighU 
and  measures  has  devolved  upon  the  recorders  of  the  boroughs.  {Rex  v.  HuU^ 
£.  T.  1838,  Q.  B.,  3  N.  &  P.  595). 

*  By  an  act  of  Parliament,  certain  persons  were  incorporated  as  the  Hull  Dock 
Company,  and  premises  (before  the  property  of  the  Crown)  were  given  to  them 
for  the  purposes  of  the  act,  and  they  were  authorised  to  make  a  dock,  quays, 
wharfs,  &c.,  which  it  was  enacted  should  be  vested  in  them  for  the  purposes  of 
the  act.  Amongst  other  things,  it  was  provided,  that  "aU  goods,  &c.,  which 
should  be  landed  or  discharged  up»bn  any  of  the  quays  or  wharfs  which  should  be 
erected  by  virtue  of  that  act,  should  be  liable  to  pay,  and  should  be  charged  and 
chargeabJe  with,  the  like  rates  of  wharfage  and  paymente  as  were  usually  teken 
or  received  for  any  goods,  &c.,  loaded  or  discharged  upon  any  quays  or  wharfii 
in  the  port  of  London :" — Held,  that,  as  the  premises  were  only  vested  in  the 
company  for  the  purposes  of  the  act,  they  had  no  common-law  right  to  a  com- 
pensation for  the  use  of  them,  and  that  the  statute  did  not  give  them  any  right 
to  claim  wharfage  for  goods  shipped  off  from  their  quays.  (Kin fftion^upon^ Hull 
Dock  Company  v.  La  Mareke,  E.  T.  1828,  K.  B.,  8  B.  &  C.  42). 

t  In  an  action  on  the  case  for  disturbing  the  plaintiff  in  the  use  of  a  well,  by 
putting  rubbish  into  it,  the  plaintiff  will  be  entitled  to  recover,  if,  by  means  of 
the  rubbish,  the  water  has  been  shallowed,  and  the  weU  rendered  less  convenient 
for  use ;  but  if  the  effect  was  to  make  the  water  temporarily  muddy,  that  is  too 
minute  a  damage  to  support  the  action.  If«  in  an  action  on  the  case,  a  plaintiff, 
in  the  first  count,  claim  the  right  to  the  use  of  a  well,  as  appurtenant  to  "  a  cer- 
tain dwelling-house ;"  and,  in  a  second  count,  complain  that  the  defendant  ob- 
structed a  watercourse  which  the  plaintiff  claims  as  appurtenant  to  "  a  certain 
oiher  dwelling-house,"  the  word  "  other  "  is  here  not  matter  of  description, 
and,  therefore,  it  is  no  ground  of  nonsuit  that  both  the  rights  claimed  were  ap- 
purtenant to  the  same  house.  (Tylor  v.  Bennett^  1836,  N.  P.,  6  N.  &  P.  826). 


688  WILLS,  DEVISES,  AND  BEQUESTS. 

WLtfit  Untsist  IBotit  Cotn^ans- 

Sellick  v.  Smith,  T.  T.  1826.  C.P.     11  Moore,  459. 

IntroTer,the  The  treasurer  of  the  West  India  Dock  Company  was  sued  in 

treasurer  of  the  troTer  for  goods  deposited  in  the  company's  warehouses — 

D  "k  C^^  '^^®  ^^^^  ^^^^  *^*^  ^®  ^"  entitled  to  the  fourteen  days'  notice 

pmj  is  entitled  ^^^^  ^7  ^^  ^^'  ^>  p*  ^^»  ^'  ^^^*  although  he  had  detivered  over 

to  notice  of  the  goods  upon  an  indemnity,  it  being  the  act  of  the  Company 

action.  through  him. 


1.  RELATIVE   TO   THE    INSTRUMENT  TO  BE  USED 
UNDER  1  Vict.  c.  26,  p.  641. 

II.  RELATIVE  TO  THE  PARTIES. 

(a)  Before  1  Vict.  c.  26,  p.  641. 
(6)  Since  1  Vict.  c.  26,  p.  642. 

*  Bv  1  Vict.  c.  26,  8.  2,  it  is  enacted,  **  That  an  act,  32  Hen.  8,  c.  1,  intituled 
'  The  Act  of  Wills,  Wards,  and  Primer  Seisins,  whereby  a  Man  may  derise  two 
ParU  of  his  Land ;'  and  also  an  act,  34  &  35  Hen.  8,  c.  5,  intituled  'The  Bill 
concerning  the  Explanation  of  Wills ; '  and  also  an  act.  10  Car.  1 ,  sess.  2,  c.  2  (1), 
intituled  '  An  Act  how  Lands,  Tenements,  &c.,  may  be  disposed  by  Will  (or 
otherwise),  and  concerning  Wards  and  Primer  Seisins;'  and  also  so  much  of  an 
act,  29  Car.  2,  c.  3,  intituled  *  An  Act  for  prerention  of  Frauds  and  Peijaries/ 
and  of  an  act  7  Will.  3,  c.  12,  (1),  intituled  *  An  Act  for  prevention  of  Frauds 
and  Perjuries,'  as  relates  to  devises  or  bequests  of  lands  or  tenements,  or  to  the 
revocation  or  alteration  of  any  devise  in  writing  of  any  lands,  tenements,  or 
hereditaments,  or  any  devise  thereof,  or  to  the  devise  of  any  estate  pnr  autre  vie, 
or  to  any  such  estate  being  assets,  or  to  nuncupative  wills,  or  to  the  repeal, 
altering,  or  changing  of  any  will  in  writing  concerning  any  goods  or  chattels  or 
personal  estate,  or  any  clause,  devise,  or  bequest  therein ;  and  also  so  much  of 
an  act,  4  &  5  Ann.  c.  16,  s.  14,  intituled  '  An  Act  for  the  amendment  of  the 
Law,  and  the  better  advancement  of  Justice,'  and  of  an  act,  6  Ann.  c.  10  (I),  in- 
tituled '  An  Act  for  the  amendment  of  the  Law,  and  the  better  advancement  of 
Justice,*  as  relates  to  witnesses  to  nuncupative  wills ;  and  also  so  much  of  an 
act,  14  Geo.  2,  c.  20,  intituled  '  An  Act  to  amend  the  Law  concerning  commoD 
Recoveries,  and  to  explain  and  amend  an  act  made  in  the  twenty-ninth  year  of 
the  reign  of  King  Charles  the  Second,'  intituled  *  An  Act  for  the  prevention  of 
Frauds  and  Perjuries/  as  relates  to  estates  pur  autre  vie ;  and  also  an  act,  25 
Geo.  2,  c.  6,  intituled  '  An  Act  for  avoiding  and  putting  an  end  to  certain  Doubts 
and  Questions  relating  to  the  attestation  of  Wills  and  Codicils  concerning  Beal 
Estates  in  that  part  of  Great  Britain  called  England,  and  in  his  Majesty's  Colo- 
nies and  Plantations  in  America,  except  so  far  as  relates  to  ki»  Mqft»t^*9  CokauM 
and  Plantations  in  America ;'  and  also  an  act,  25  Geo.  2,  c.  11,  (1),  intituled 
*  An  Act  for  the  avoiding  and  putting  an  end  to  certain  Doubts  and  Questioas 
relating  to  the  attestation  of  Wills  and  Codicils  concerning  Real  Estates ; '  and 
also  an  act,  55  Geo.  3,  c.  192,  intituled  *  An  Act  to  remove  certain  Difficulties 
in  the  disposition  of  Copyhold  Estates  by  Will/  shall  be  and  the  same  are  berebj 
repealed,  except  so  far  as  the  same  acts,  or  any  of  them,  respectively  relate  to  aaj 
wills  and  estates  pur  autre  vie  to  which  this  act  does  not  extend."  By  sect.  34. 
it  is  enacted,  **  That  this  act  shall  not  extend  to  any  will  made  before  the  Ist  of 
January,  1838;  and  that  every  will  re-executed  or  re-published  or  revived  bj 
any  codicil  shall,  for  the  purposes  of  this  act,  be  deemed  to  have  been  made  at 
the  time  at  which  the  same  shall  be  so  re-executed,  re-published,  or  revived,  aed 
that  this  act  shall  not  extend  to  any  estate  pur  autre  vie  of  any  person  who  fbiU 
die  before  the  1st  of  January,  1838.  By  sect.  35  it  b  enacted,  <'That  this  act 
shall  not  extend  to  Scotland." 
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III.  RELATIVE  TO  THE  EXECUTION  OF,  PUBLICATION, 

AND  OF  THE  ATTESTING  WITNESS. 

(a)  Before  1  Vict.  c.  26,  p.  642. 

(b)  Since  the  1  Vict.  c.  26,  p.  644. 

IV.  RELATIVE  TO  THE  CONSTRUCTION  OF. 

(a)  Before  1  Vict.  c.  26. 

1.  In  general,  p.  645. 

2.  A9  to  particular  Expregsions,  and  of  the  Preamble. 

1 . — 0/  the  Preamble,  p.  651. 

2. — " All  the  rest**  ^c,  '* all  and  every  Son 
or  Sons,**  p.  652. 

3.--" Estate,**  p.  652. 

4. — **  Fixtures,**  ^.,  p.  653. 

5.^*' Item,**  p.  653. 

6. — Issue  :    '*  Without    Issue,"    *'  Failure  of 
Issue,"  p.  654. 

7 .—"  Property,**  p.  655. 

8.— ''Purchase,**  p.  655. 

9. —  Tenement    "  and  Buildings    adjoining** 
p.  656. 

(6)  Since  1  Vict.  c.  26,  p.  657. 

V.  RELATIVE  TO   THE   PARTICULAR    KIND    OF    ES- 
TATE OR  INTEREST  CONVEYED. 

(fl)  Before  1  Vict.  c.  26. 

1.  Fee  Simple,  p.  658. 

2.  Estate  Tail,  p.  662. 

3.  Estate  for  Life,  p.  665. 

4.  Copyholds,  p.  668. 

5.  Estate  pur  autre  Vie,  p.  669. 

6.  In  Remainder,  p.  669. 

7.  Executory  and  Conditional,  p.  670. 

8.  Estate  in  the  Residue,  p.  672. 

9.  Of  the  Heir  at  Law,  p.  673. 

10.  Joint  Tenants  and  Tenants  in  Common,  p.  674. 

11.  To  Trustees,  p.  676. 

12.  Of  Fee-Farm  Rent,  p.  681. 

(b)  Since  the  1  &  2  Vict.  c.  26. 

1.  In  general,  p.  681. 

2.  Fee  Simple,  p.  68 1 . 

3.  Estate  Tail,  p.  682. 

4.  Copyholds,  p.  682. 
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V.  RELATHT  TO  THE  PARTICULAB  KIND  OP  ES- 
TATE  OR  INTEREST  CONVEYED— {amtuned), 

5.  Estates  pur  autre  Fie,  p.  683. 

6.  Estate — Residue,  p.  683. 

7.  To  Trustees  and  Executors,  p.  683. 

8.  Js  to  Gifts,  p.  684. 

VI.  RELATIVE    TO,    UNDER    POWER    OF    APPOINT- 

MENT. 

(a)  Before  1  Vict.  c.  26,  p.  684. 

(b)  Since  1  Vict.  c.  26,  p.  685. 

VII.  RELATIVE   TO   PAROL   EVIDENCE  TO   ADD  TO, 

VARY,  OR  EXPLAIN,  p.  685. 

VIII.  RELATIVE  TO  ALTERATIONS  IN,  SINCE  THE  1  Vicr. 

c.  26,  p.  688. 

IX.  RELATIVE  TO  CODICILS. 

(a)  Before  1  Vict.  c.  26,  p.  688. 

(b)  Since  1  Vict.  c.  26,  p.  689. 

X.  RELATIVE  TO  THE  REVOCATION  AND  REVIVAL 
OF. 

(a)  Before  1  Vict.  c.  26,  p.  689. 

(b)  Since  I  Vict.  c.  26,  p.  691. 

XI.  RELATIVE  TO  THE  AVOIDANCE  OF,  SINCE  1  Vict. 
c.  26,  p.  692. 

XII.  RELATIVE  TO  A  DISCLAIMER,  p.  692. 

XIII.  RELATIVE  TO  FRAUDULENT  DEVISES,  p.  693. 

XIV.  RELATIVE  TO  WHEN  DEVISEES  TAKE  TWO  DE- 

VISES UNDER  SAME  WILL,  p.  693. 

XVI.  RELATIVE    TO    THE    REMEDIES   AT    LAW  CON- 
NECTED WITH. 

(a)  Jurisdiction  of  courts  of  common  uiw,  p.  693. 

(6)  Parties  to  actions,  p.  693. 

(e)  Evidence,  p.  694. 

(d)  Finding  of  the  jury,  p.  695. 
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I.  RELATIVE    TO    THE    INSTRUMENT    TO    BE    USED 

UNDER  1  Vict.  c.  26. 

By  1  Vict.  c.  26,  s.  3,  it  is  enacted,  "  That  it  shall  be  lawful  for  All  property 
eyery  person  to  devise,  bequeath,  or  dispose  of  by  his  will,  executed  maybediqrased 
in  manner  hereinafter  required,  all  real  estate  and  all  personal  estate  ^ ^^t!^  \a^' 
which  he  shall  be  entitled  to,  either  at  law  or  in  equity,  at  the  time  copyhold.^es- 
of  his  death,  and  which,  if  not  so  devised,  bequeathed,  or  disposed  tates  pur  autre 
of,  would  devolve  upon  the  heir  at  law  or  customary  heir  of  him,  or  ▼>«»  &c. 
if  he  become  entitled  by  descent,  of  his  ancestor,  or  upon  his  execu- 
tor or  administrator;  and  that  the  power  hereby  given  shall  extend 
to  all  real  estate  of  the  nature  of  customary  freehold  or  tenant  right, 
or  customary  or  copyhold,  notwithstanding  that  the  testator  may 
not  have  surrendered  the  same  to  the  use  of  his  will;  or,  notwith- 
standing that,  being  entitled  as  heir,  devisee,  or  otherwise,  to  be  ad- 
mitted thereto,  he  shall  not  have  been  admitted  thereto;  or,  notwith- 
standing that  the  same,  in  consequence  of  the  want  of  a  custom  to 
devise  or  surrender  to  the  use  of  the  will,  or  otherwise,  could  not  at 
law  have  been  disposed  of  by  will  if  this  act  had  not  been  made;  or, 
notwithstanding  that  the  same,  in  consequence  of  there  being  a 
custom,  that  a  will,  or  a  surrender  to  the  use  of  a  vnll,  should  con- 
tinue in  force  for  a  limited  time  only,  or  any  other  special  custom 
only,  could  not  have  been  disposed  of  by  will,  according  to  the  power 
contained  in  this  act,  if  this  act  had  not  been  made;  and  also  to 
estates  pur  autre  vie,  whether  there  shall  or  shall  not  be  any  special 
occupant  thereof,  and  whether  the  same  shall  be  freehold,  customary 
freehold,  tenant  right,  customary  or  copyhold,  or  of  any  other 
tenure,  and  whether  the  same  shall  be  a  corporeal  or  an  incorporeal 
hereditament;  and  also  to  all  contingent,  executory,  or  other  future 
interests  in  any  real  or  personal  estate,  whether  the  testator  may  or 
may  not  be  ascertained  as  the  person,  or  one  of  the  persons,  in  whom 
the  same  respectively  may  become  vested,  and  whether  he  may  have 
become  entitled  thereto  under  the  instrument  by  which  the  same 
respectively  were  created,  or  under  any  disposition  thereof,  by  deed 
or  will;  and  also  to  all  rights  of  entry  for  conditions  broken,  and 
other  rights  of  entry;  and  also  to  such  of  the  same  estates,  inter- 
ests, and  rights  respectively,  and  other  real  and  personal  estate,  as 
the  testator  may  be  entitled  to  at  the  time  of  his  death,  notwith- 
standing that  he  may  become  entitled  to  the  same  subsequently  to 
the  execution  of  his  will." 


II.  RELATIVE  TO  THE  PARTIES  TO. 

(a)  Before  1  Vict.  c.  26. 

CuLLEY  V.  Doe  d.  Taylerson,  E.  T.  1840.  Q.  B.     3  P.  ^  I>. 

539. 

In  1799,  A.  and  B.,  being  tenants  in  common,  B.  sold  his  inter-  The  purchaser 
est.     The  purchaser  then  entered  into  possession  of  the  whole  of  from  a  tenant  in 
the  premises,  and  he,  his  heir,  and  the  defendant,  the  devisee  of  his  SkeTDossM- 
heir,  successively  continued  in  possession  of  the  whole  from  1 799  to  gjon  ofdM  ~ 
1836,  when  the  ejectment  was  brought.     D.  T.,  through  whom  the  whole  premises 
lessor  of  the  plaintiff  claimed,  was  heir  to  A.  f">m  1799  to 
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1836,  may  de- 
yise. 


The  Court  held,  that  neither  at  common  law,  nor  by  virtue  of 
3  &  4  Will.  4,  c.  27,  had  there  been  any  disseisin  of  D.  T.,  and 
that,  therefore,  his  interest  was  not  a  mere  right  of  entry,  but  was 
devisable  by  his  will  made  in  1835;  and  sect.  12  of  3  &  4  Will  4, 
c.  27,  has  relation  back  as  far  as  relates  to  the  period  of  the  act, 
and  makes  the  possession  of  one  coparcener,  joint-tenant,  or  teuaut 
in  common  who  has  been  in  possession  of  the  entirety,  separate 
from  the  time  of  his  coming  into  possession. 


By  1  Vict.  c.  26, 
an  infant, 

or  feme  covert  . 
cannot  make  a 
wUl. 

The  statute  not 
to  apply  to  sol- 
diers and  mari- 
nere, 

not  to  affect  the 
11  Geo.  4  &  1 
WiU.  4,  c.  20. 


{b)  Since  1  Vict.  c.  26. 

By  1  Vict.  c.  26,  s.  7,  it  is  enacted  that  no  ^ill  made  by  anj 
person  under  twenty-one  years  shall  be  valid. 

By  sect.  8  it  is  prorided,  that  no  will  by  any  married  woman  shall 
be  valid,  except  such  a  will  as  might  have  been  made  by  a  married 
woman  before  the  passing  of  the  act. 

By  sect.  11  it  is  provided,  that  any  soldier  being  in  actual  mili- 
tary service,  or  any  mariner  or  seaman,  being  at  sea,  may  dispose  of 
his  personal  estates  as  he  might  have  done  before  the  making  of  this 
act 

By  sect.  12  it  is  enacted,  "  That  this  act  shall  not  prejudice  or  affect 
any  of  the  provisions  contained  in  an  act  1 1  Geo.  4  &  1  WiU.  4, 
c.  20,  intituled  '  An  Act  to  amend  and  consolidate  the  Laws  re- 
lating to  the  Pay  of  the  Royal  Navy,  respecting  the  "Wills  of  Petty 
Officers  and  Seamen  in  the  Royal  Navy,  and  Non-commissioned 
Officers  and  Marines,  so  far  as  relates  to  their  Wages,  Pay,  Prize- 
money,  Bounty-money,  and  Allowances  or  other  Monies  payable  in 
respect  of  Service  in  her  Majesty's  Navy.' " 


Before  1  Vict. 
c.  26,  the  wit- 


III.  RELATIVE  TO  THE  EXECUTION  OF,  PUBLICATION, 
AND  OF  THE  ATTESTING  WITNESS. 

(a)  Before  1  Vict.  c.  26. 

Johnson  t>.  Johnson,  M.  T.  1832.  Ex.     1  C.  $•  M.  140;  S.C. 

3  Tyrw.  73. 

On  an  issue  directed  by  the  Vice-Chancellor — 

The  Court  held,  that  it  was  not  necessary  that  a  will  of  lands 

sw^e  tettator    ^^°"^^  ^  ®'8°®^  ^J  ^^®  testator  in  the  presence  of  the  attesting 
sign  a  devise*,     witnesses,  or  that  they  should  see  the  signature;  and,  therefore,! 

*  Where  the  testator  (not  an  illiterate  person)  executed  a  codicQ  hjpnttiog 
his  mark  instead  of  signing :— Held,  sufficient  to  satisfy  the  Statute  of  mnd.s 
{Taylor  v.  Dening,  M.  T.  1837,  Q.  B.,  3  N.  &  P.  229). 

Where  two  of  the  testator's  witnesses  did  not  see  the  testator's  rignatore,  oA 
only  one  knew  what  the  paper  was : — Held,  nevertheless,  a  sufficient  attesCatioii. 
{Wright  V.  Wright,  1830,  C.  P.,  7  Bing.  450,  n. ;  S.  C.  not  S.  P.  4C,  kP- 
389).  Where  the  attestation  to  a  will  of  lands,  purported  diat  the  will  had  ben 
signed  hy  the  testator  in  the  presence  of  three  witnesses  who,  in  fats  presence,  ao^ 
in  the  presence  of  each  other,  signed  the  attestation,  to  prove  the  execudoaflf 
the  will,  one  of  the  three  witnesses  was  called,  and  he  stated  that  he  and  nor  cf 
the  witnesses  saw  the  testator  sign  the  will,  but  that  the  third  witness  was  ik« 


WILLS,  &ii.—EjBeeution  o/—BBft>re  1  Vici.  e.  26.  648 

will  of  lands,  subscribed  at  the  testator's  request  bj  three  witnesses, 
two  only  of  whom  see  his  signature,  is  ralid. 


White  v.  Trustees  of  British  Museum,  M.  T.  1829.  C.  P. 

6  Binff.  310. 

Upon  the  facts  stated  in  a  special  verdict,  it  appeared  that  the  nor  know  the 
attesting  witnesses  signed  the  will  in  the  testator's  presence,  but  two  p&^ve  of  the 
of  them  without  knowing  the  nature  of  the  instrument,  and  neither  "'■*^'*™^*« 
of  them  saw  the  testator  sign. 

The  Court  held,  nevertheless,  that  it  was   sufficiently  attested 
within  the  Statute  of  Frauds. 

Doe  d.  Williams  v.  Evans,  M.  T.  1832.  Ex.     1  C,  f  Af.  42; 

S.  C.  3  Tyrw.  56. 

Ejectment  hj  devisee,  under  the  will  of  David  Evans.   The  will  And  the  rabse- 
was  prepared  hy  a  dissenting  minister,  at  the  testator's  request;  it  quenUy  execut- 
was  written  on  the  first  page  of  a  sheet  of  foolscap  paper,  a  blank  ?°*f  *»<*  attcat- 
being  left  for  the  names  of  the  executors,  and  ended  with  the  words,  fe^ngto  the** 
"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this  foregoing  wUl, 
8th  day  of  December,  1829."     On  the  second  page  was  a  form  of  not  signed  or 
attestation,  but  there  was  not  any  seal  or  signature  to  the  will,  nor  3**^i^'  '^^"I'l 
any  signature  of  witnesses.     On  the  30th  of  January,  1829,  the  sufficient.^* 
testator  informed  three  persons  that  his  will  was  in  his  desk,  and 
then  took  out  the  paper  above  mentioned  and  folded  it  up,  so  that 
the  former  parts  could  not  be  seen;  he  said,  '*  This  is  my  will," 
and  executed  (in  the  presence  of  those  persons,  who  signed  as 
attesting  witnesses)  the  following  codicil,  without  date  or  sed,  which 
had  before  been  written  under  the  attestation  on  the  second  page: 
"  Codicil.   I,  David  Evans,  make  a  codicil  to  the  foregoing  will,  and 
thereby  ordain  that  my  wife,  Ann  Evans,  be  entitled  to  the  sum  of 
200/.  .of  my  property,  in  case  she  should  marry.     David  Evans." 
Signed  and  attested  by  three  witnesses.   Alderaon^  J.,  who  tried  the 
cause,  being  of  opinion  that  the  execution  of  the  codicil  was  a  good 
execution  of  the  will,  the  plaintiff  obtained  a  verdict* 

The  Court  held,  that  the  execution  of  a  codicil,  referring  to  an 
imexecuted  will,  on  the  same  sheet  of  paper,  according  to  the  provi- 
Tistons  of  the  Statute  of  Frauds,  sets  up  the  will  as  a  will  of  lands. 

Doe  d,  Oldn all  i?.  Deakin,  E.  T.  1 828.  K.  B.   2  M.  ^  i2y.  1 95 ; 
S.  C.  8  -B.  ^  C.  22;   S.  C.  3  C.  ^  P.  402. 

In  ejectment,  it  appeared  that  Thomas  Woolley  died  seised  of  the  A  will  thirty 
lands  in  question  in  1 800,  and  by  his  will,  dated  February  2 1  st,  1 798,  yea™  oW 
(thirty  years  and  twenty  days  before  the  trial),  devised  them  to  his  ^^^^^  *^*®^'^- 
wife  for  life,  suffering  the  reversion  to  descend  to  his  heir.     One  of 

then  present,  though  the  signature  to  the  attestation  was  of  his  handwriting : — 
Held,  that  this  was  not  sufficient  proof  of  the  will,  without  either  calling  the 
third  witness,  or  accounting  for  his  absence.  {Do€  d.  Harbome  v.  Lewit,  1836, 
N.  P.,  7  C.  &  P.  574). 

Under  25  Geo.  2,  c.  6,  s.  1,  a  devise  to  an  attesting  witness  is  void,  although 
there  be  three  other  attesting  witnesses.  {Doe  d.  Taylor  v.  MilUf  1833,  N.  P., 
1  M.  &  Rob.  288). 

*  Where  a  will,  dated  above  thirty  years,  was  produced  from  one  of  the  tes- 
tator's family,  although  not  strictly  a  proper  custody,  and  never  proved: — Held, 
that  it  was  not  necessary  to  produce  the  subscribing  witness.  {Doe  v.  Pearce, 
1838,  N.  P.,  2  M.  &  Rob.  240). 
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the  attesting  witnesses  being  shewn  to  be  still  alive,  it  was  objected 
that  such  witness  ought  to  have  been  called,  the  wiU  being  a  nuUiiy 
until  the  death  of  the  testator,  in  1800.  Faughany  B.,  however, 
was  of  opinion  that  the  thirty  years  must  be  computed  from  tbe 
date  of  the  will. 

Lord  Tenterden,  C.  J. — The  principle  upon  which  the  thirty  yean 
are  reckoned  from  the  date  of  a  deed  applies  to  a  will;  and  the  fact 
of  the  witness  being  alive  makes  no  difference. 

Miller  detn..  Miller  ten,,  T.T.  1835.  C.  P.     2  Bmg. N.S,^6, 

The  attesting  In  ejectment,  in  1815,  by  a  devisee  under  a  will,  made  in  1806, 

witness  was  an  one  of  the  attesting  witnesses,  a  clerk  in  the  office  of  the  attoraies 
*rT?^H  Id  ^^°  made  the  will,  was  called  to  prove  the  execution.  On  the  trial 
tlu^hiqiiiry  at  ^^  ^  ^^  ^^  '^S^^  ^  1835,  it  was  proved  that  inquiries  had  been 
his  employer's,  made  at  that  office,  and  three  advertisements  inserted  in  three 
and  advertis-  London  newspapers,  for  the  purpose  of  finding  this  witness;  but 
'°^'tto"d'°?"  *^^  party  of  whom  the  inquiries  were  made  stated  that,  upon  beii^ 
wwrol  evidence,    served  with  a  subpoena,  he  had  discovered,  on  reference  to  bis 

books,  that  the  witness,  in  1815,  was  a  clerk  in  the  office  of  other 
solicitors,  which  fact,  however,  he  had  not  communicated. 

The  Court  held,  that  due  diligence  had  been  used,  in  inquiring  for 
the  attesting  witness,  to  admit  evidence  of  his  handwriting. 


Doe  d.  Mudd  v,  Suckeruore,  M.  T.  1836.  K.  B.    o  Ad.  ^ 

E.  703;  S.  C.  2iNr.  f  P.  16. 

Quere,  whe-  In  ejectment,  to  try  the  validity  of  a  will,  one  of  the  attesting 

tber  a  party  witnesses  having  sworn  that  the  signature  to  the  will  was  in  hb 
k^^^^JT  ^^\  handwriting,  also  admitted  certain  other  signatures  then  shewn  to 
siraatur^may  ^'™  ^  ^  ^^^*  ^  person  skilled  in  the  knowledge  of  handwriting, 
be  called  to  having  never  seen  the  attesting  witness  write,  nor  correspondtti 
contradict  an  with  him,  examined  these  different  signatures,  and  on  the  next  day 
attesting  wit-  having  declared  that  he  had,  by  such  examination,  acquired  a  know- 
sw^'rTto  his  ^®^S®  ^^  ^^®  character  of  the  handwriting,  was  asked  whether  he 
own  signature,    believed  the  attestation  to  be  genuine;  but  the  Judge,  at  the  trial, 

refused  to  allow  the  question  to  be  answered. 

Held,  by  Penman^  C.  J.,  and  Williams,  J.,  that  the  evidence  was 

improperly  rejected;  per  Patteaon  and  Coleridge,  J.,  that  it  was  not 

Omissible.  

Stert  r.  Platel,  T.  T.  1840.  C.  P.     8  Scott,  397. 

A  witness  to  a  On  a  rule  to  shew  cause  why  the  Master  should  not  review  his 
will,  brought  taxation,  it  appeared  that  a  witness  to  a  will  was  brought  from 
^"^mJ^^'^^k-*  "  s^^road,  being  a  necessary  witness  to  prove  that  the  party  died  with- 

ciMi^s?  ^^^  ^'®"®'  *°^  ^^^  ^^^  ^^  *^^*^  ™  ***®  ^™^^-  "^^  Master  haring 

allowed  the  costs  of  his  expenses — 

The  Court  refused  to  direct  him  to  review  the  taxation. 


{b)  Since  1  Vict.  c.  26  *. 

The  will  must         By  1  Vict.  c.  26,  s.  9,  it  is  enacted,  **  That  no  will  shall  be  vafid 
be  signed  by       unless  it  shall  be  in  writing,  and  executed  as  hereinafter  menttoned; 

*  The  6  &  7  Vict.  c.  85,  abridged,  post,  tit.  Witnwt$,  does  not  rqteal  tff 
provisions  of  the  1  Vict.  c.  26. 
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(that  is  to  say),  it  shall  he  signed  at  the  foot  or  end  therepf,  by  the  the  testator,  in 
testator,  or  by  some  other  person  in  his  presence,  and  by  his  direc-  *H^f^|^?i?^' 
tion;  and 'such  signature  shall  be  made  or  acknowledged  by  the  tes-  tj^o  witnesses^' 
tator,  in  the  presence  of  two  or  more  witnesses  present  at  the  same 
time;  and  such  witnesses  shall  attest  and  shall  subscribe  the  will  in 
the  presence  of  the  testator,  but  no  form  of  attestation  shall  be 
necessary." 

By  s.  14,  it  is  enacted,  ''  That  if  any  person  who  shall  attest  the  and  the  will 
execution  of  a  will  shall,  at  the  time  of  the  execution  thereof,  or  at  ?^'  ***  ***  7^^^ 
any  time  afterwards,  be  incompetent  to  be  admitted  a  witness  to   j^fcompetcnt*** 
proTe  the  execution  thereof,  such  will  shall  not  on  that  account  be 
invalid." 

By  s.  15,  it  is  enacted,  "  That  if  any  person  who  shall  attest  the  Gifts  to  the  at* 
execution  of  any  will,  to  whom,  or  to  whose  wife  or  husband,  any  testing  witness 
beneficial  derise,  legacy,  estate,  interest,  gift,  or  appointment,  of  or  *®  ^  void; 
affecting  any  real  or  personal  estate  (other  than  and  except  charges 
and  deductions  for  the  payment  of  any  debt  or  debts),  shall  be  given 
or  made,  such  devise,  legacy,  estate,  interest,  gift,  or  appointment, 
shall,  so  far  only  as  concerns  such  person  attesting  the  execution  of 
such  will,  or  the  wife  or  husband  of  such  person,  or  any  person 
claiming  under  such  person,  or  wife  or  husband,  be  utterly  null  and 
void;  and  such  person  so  attesting  shall  be  admitted  as  a  witness 
to  prove  the  execution  of  such  will,  or  to  prove  the  validity  or  in- 
validity thereof,  notwithstanding  such  devise,  legacy,  estate,  interest, 
gift,  or  appointment  in  such  will." 

By  s.  1 6,  it  is  enacted,  "  That  in  case,  by  any  will,  any  real  or  but  a  creditor 
personal  estate  shall  be  charged  with  any  debt  or  debts,  and  any 
creditor,  or  the  wife  or  husband  of  any  creditor,  whose  debt  is  so 
charged,  shall  attest  the  execution  of  such  will,  such  creditor,  not- 
withstanding such  charge,  shall  be  admitted  a  witness  to  prove  the 
execution  of  such  will,  or  to  prove  the  validity  or  invalidity  thereof." 

By.  s.  17,  it  is  enacted,  *'That  no  person  shall,  on  account  of  his  or  an  executor 
being  an  executor  of  a  will,  be  incompetent  to  be  admitted  a  witness  may  be  an  at- 
to  prove  the  execution  of  such  will,  or  a  witness  to  prove  the  validity  ^*^^^S  witness. 
or  invalidity  thereof." 

By  s.  13,  it  is  enacted,  "  That  every  will  executed  in  manner  in  The  will  need 
the  statute  required  shall  be  valid,  without  any  other  publication  ?**'  ^  P**b- 
thereof."         ^  .  /  F  li.l,,d. 


IV.  RELATIVE  TO  THE  CONSTRUCTION  OF. 

(ff)  Before  1  Vict.  c.  26. 

I.  In  general. 

King  v.  Bennett,  T.  T.  1838.  Ex.     AM.^W.  36. 

The  testatrix,  after  devising  her  real  estate  to  S.  K.  for  life,  and  In  construing 

then  to  G.  K.  for  life,  if  he  survived  her,  gave  and  devised  the  same  *  will  reference 

to  their  •*  second  son,  and  the  heirs  and  assigns  of  such  second  son  ^^^tate  of 

for  ever."     At  the  time  of  making  the  will,  they  had  had  three  sons,  things  at  the 

but  only  one  was  living,  which  circumstance  the  testatrix  was  aware  time  of  the  tea- 

of.     Afterwards,  and  before  the  death  of  the  testatrix,  a  fourth  son  tator's  death*. 

*  The  doctrine  that  the  general  interest  must  overrule  the  particular  interest  is 
DOW  much  modified,  and  the  proper  rule  of  construction  held  to  be  that  technical 
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But  the  Court 
cannot  add  to 
the  testator's 
intention. 


A  latter  clause 
may  qualify 
and  alter  a  for- 
mer clause. 


was  born,  and  died,  and  then  a  fifth  son  was  born,  who  outlived  the 
testatrix. 

The  Court  held,  that  a  will  is,  in  general,  to  be  construed  from 
the  time  of  its  date,  unless  circumstances  or  its  tenor  shew  that  the 
death  of  the  testator  was  the  time  intended.  The  intermediste 
time  is  not  to  be  regarded.      

Doe  d.  Rew  v,  Lucroft,  E.  T.  1832.  C.  P.     8  ^ijiy.386;  S.C. 

1  M.  $•  Scoit,  573. 

Testator  devised  certain  premises  in  A.  **  in  tmst  for  such  son 
of  mine  as  shall  first  attain  twenty-one,  and  when  he  shall  attain 
such  age,  and  for  his  heirs  and  assigns,  for  ever;  but  in  case  I  shall 
depart  this  life  without  leaving  a  son,  or  leaving  such  none  shall  U?e 
to  attain  twenty-one,  then  in  trust  for  my  daughter,  if  she  shall  hve 
to  attain  twenty-one,  and  for  her  heirs  and  assigns  for  ever;  but 
should  I  depart  this  life  without  having  issue,  then  to  L.,  his  heirs, 
and  assigns  for  ever."  The  events  were,  that  the  testator  died 
leaving  a  daughter,  who  died  without  issue  under  twenty-one. 

The  Court  held,  that  they  could  not  add  to  the  devise  over  to  L. 
the  restriction  in  the  former  limitations;  that  issue  meant  such 
issue  as  should  attain  twenty-one;  and  that  L.  took  nothing  by  the 
devise. 

Anthony  r.  Rees,  M.  T.  1831.  Ex.     20.  ^  /.  75;  S.  C. 

2  Tyrw.  100. 

A  testator  gave  a  freehold  house  called  Plasbach  to  his  grand- 
daughter M.  R.,  and  if  she  died  without  issue  to  W.  R.,  "  to  be 
freely  possessed  and  enjoyed,  his  heirs,  and  assigns  for  ever;"  he 
then  made  several  devises  and  bequests  to  his  grandchildren)  and 
gave  to  his  wife  "  the  sum  of  20/.  yearly,  and  every  year,  as  long  as 
she  lived,  to  be  paid  out  of  the  freehold  estate,  and  the  lease  of 
Penlam,  by  trustees  hereinafter  named;  and  at  the  same  time,  uot- 
withstanding  there  will  be  nothing  to  the  grandchildren  as  long  as 
their  grandmother  lives;"  and  appointed  two  persons  **  as  trustees, 
to  look  in  that  justice  should  be  duly  administered  between  the  said 
parties."  M.  R.  died  during  the  life  of  the  testator,  leaving  no 
issue. 

The  Court  held,  first,  that  the  legal  estate  did  not  vest  in  W.  R., 
but  passed,  by  implication,  to  the  trustees,  inasmuch  as  they  could  not 
otherwise  execute  the  trust  for  payment  of  the  annuity  to  the  testa- 
tor's widow;  and,  secondly,  that  a  devise  which,  taken  alone,  would 
convey  the  legal  est;ate,  may  be  qualified  and  controlled  by  a  subs^ 
quent  devise  to  trustees  inconsistent  with  that  estate,  if  such  quahfi- 
cation  be  necessary  to  enable  the  trustees  to  perform  the  duties  of 
the  trust. 


words,  or  wordi  of  known  legal  import,  must  have  their  legal  effect,  even  thoo|btk 
testator  uses  inconsistent  words,  unless  those  latter  are  snch  as  to  make  it  perfceUf 
clear  that  the  testator  did  not  mean  to  use  the  technical  words  in  their  proper  uic 
Another  rule  is,  that  every  part  of  that  which  the  testator  meant  by  the  vonis 
which  he  has  used  shall  be  carried  into  effect  as  far  as  the  law  will  permit,  and  no 
further ;  and  no  part  rejected,  except  that  which  the  law  makes  it  necessuy  to 
reject.  {Doe  d.  Gallini  v.  Gallini,  M.  T.  1833,  K.  B.,  2  N.  &  M.  619;  SC. 
5  B.  &  Ad.  621). 
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Davies  dem,,  Lowndes  ten.,  £.  T.  1835.  C.  P.     1  Binff.  N,  S. 

597.- 

The  testator  devised  as  follows; — "I  give  and  devise  to  my  And  general 
right  and  lawful  heir-at-law^  (for  the  better  finding  out  of  whom  I  ^°J*^.'^^^\ 
direct  advertisements  to  be  published,  &c.),  his  heirs,  executors,  &c.,  restricted  by 
all  my  manors  for  ever,  subject  to  and  chargeable  with  the  payment  subsequent 
of  my  just  debts,  funeral  charges,  bonds,  annuities,"  &c.     He  then  specific  words. 
gave  legacies  to  his  friends,  servants,  and  provided  for  his  relations 
on  the  side  of  his  father's  mother,  and  added — "  But  should  it  so 
happen,  that  no  heir-at-law  is  found,  I  then  and  hereby  constitute 
and  appoint  W.  L.  my  lawful  heir,  on  condition  that  he  change  his 
name  to  S.,  and  I  give  him  the  estates,  manors,  &c.,  subject  to  and 
chargeable,  nevertheless,  with  the  legacies,  annuities,  &c.,  before 
mentioned." 

The  Court  held,  that  the  general  words  used  by  the  testator  are 
cut  down  and  restricted,  and  are  consequently  to  an  heir  of  the 
blood  S.  

Doe  d.  Newton  v.  Taylor,  H.  T.  1828.  K.  B.     7  B.  ^  C.  384. 

The  testator  was  seised  of  a  moiety  of  several  estates,  the  whole  If  the  descrip- 
of  which  had  been  her  father's;    but   of  which  she  took  one  ^°°j^g\^®t^e^^ 
part  as  heiress  of  her  father,  and  the  rest  as  heiress  of  a  niece,  who  JlSiole  property 
was  her  father's   granddaughter.     She   devised  in   the  following  it  will  pass, 
words:   ''All  my  moiety  of  and  in  all  my  late  father's  messuages, 
tenements,"  &c. 

Per  Cur, — In  the  case  of  Boe  v.  Parkitis,  (5  Taunt.  82),  the  ad- 
ministrator described  the  property  devised  as  "  then  in  his  occupa- 
tion." That  clearly  pointed  out  certain  specific  lands  as  the  subject- 
matter  of  the  devise.  But  there  is  nothing  to  restrict  the  meaning 
of  the  words  in  question.  The  whole  of  the  testatrix's  property  had 
been  her  late  father's,  although  part  she  inherited  as  heir  of  her 
niece,  and  part  as  heir  or  devisee  of  her  father.  The  description  of 
the  will  applies  to  the  whole,  and  we  cannot  say  that  she  intended 
to  die  intestate  as  to  any  part  of  it. 


Doe  d.  Gore  v.  Langton,  E.  T.  1831.  K.  B.     2  B.  ^  Ad.  680. 

Devise  of  all  that  my  "  manor  or  reputed  manor  of  B.  M.,  toge-  And  a  clear  in- 
ther  with  the  mansion-house  of  B.  thereunto  belonging,  with  the  ^'^"'j^flutes- 
park,  and  also  all  and  singular  my  freehold  messuages,  lands,  tene-  ^^!^^  possessed 
ments,  and  hereditaments  thereunto  belonging,  situate,  &c.,  in  the  may  pass  new- 
parish  of  B.  M.  and  B.  G."  ly  purchased 

The  Court  held,  upon  a  clear  intention  to  dispose  of  all  that  the  prope*^- 
testator  then  possessed,  coupled  with  a  general  charge  on  his  estate 
at  B.,  that  a  fiirm  purchased  shortly  before  the  date  of  the  will,  and 
lying  intermixed  with  his  estate  at  B.,  and  treated  by  him  as  within 
the  manor,  was  included,  and  passed  under  the  devise. 


MosTYN  V.  Champneys,  M.  T.  1834.  C.  P.     1  Bing,  N.  5'.  341; 

S.  C.  1  Scott,  293. 

The  testator,  seised  of  certain  lands  in  tail  male,  with  remainder  if  the  words 
over,  and  the  ultimate  reversion  in  fee  in  himself,  made  his  will,   are  sufficient  to 
and,  after  making'certain  bequests  to  his  daughters,  devised  all  his  ^'^^^'^^  *  "^^^- 
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sion,  and  there 
be  no  express 
words  to  ex- 
clude it,  it  will 
pass. 


real  estates,  whatsoever  and  wheresoever,  over  which  he  had  any 
disposing  power,  to  trustees,  to  uses,  and  upon  trusts  for  certain 
terms  for  the  payment  of  debts,  annuities,  and  carrying  into  effect 
various  other  family  arrangements. 

The  Court  held,  that  testator's  reversion  in  fee  in  the  lands  in 
question  passed,  under  this  devise,  to  the  devisees,  inasmuch  as  the 
words  of  the  devise  were  sufficient  to  include  such  reversion,  and  no 
intention  to  exclude  it  was  expressed  in,  or  necessarily  to  be  implied 
from,  any  other  part  of  the  will. 


An  incorrect 
description 
does  not  pre- 
vent freehold 
from  passing*^, 


Doe  d.  Dunning  r#  Lord  Cranstoun,  T.  T.  1840.  Ex.    7  A^. 

The  testator,  hy  his  will,  devised  as  follows: — "Whereas  it  ap- 
pears to  me  that  one  part  of  my  freehold  lands,  namely,  those  lands 
which  I  hold  in  the  parishes  of  W.,  B.,  and  M.,  were  held  for  a 
considerable  period  of  time  by  my  father's  ancestors  in  the  male 
line,  bearing  the  name  and  arms  of  D.,  as  hereditary  proprietors  of 
the  same;  I  therefore  consider  it  just  and  equitable  that  those  lands 
should  continue  to  be  held,  if  possible,  by  persons  of  the  same  name 
and  family;  and  I  therefore  give,  bequeath,  and  devise  the  freehold 
lands  which  I  hold  in  the  three  parishes  aforesaid  to,"  &c.,  (his 
next  collateral  heir  male).'  All  the  property  which  the  testator 
possessed  in  the  parish  of  M.  was  freehold,  but  in  the  parishes  of 
W.  and  B.  the  lands  belonging  to  the  testator  were  all  leasehold. 

The  Court  held,  that  the  leasehold  lands  in  the  parishes  of  W. 
and  B.  were  sufficiently  ascertained  by  the  will;  and,  therefore, 
though  incorrectly  described  as  being  of  freehold  tenure,  passed 
under  the  devise.  

Doe  d.  Edwards  v.  Johnson,  T.  T.  1835.  K.  B.     5  N.  f  M, 

281. 

as  a  slight  va-  The  plaintiff  claimed  as  being  heir-at-law  to  William  Edwards, 
nation  in  the  deceased,  and  the  defendants  claimed  under  the  will  of  William  £d* 
hMJfet^Vhcre  ^*'^^'  described  as  of  Leverington,  .in  the  Isle  of  Elj.  By  that  will, 
the  land  lies  ^^  devised  (inter  alia)  unto  his  friends,  John  Johnson,  of  Levering- 
does  not  vitiate.   ^^  Parson  Drove,  in  the  said  Isle  of  Ely,  farmer,  and  others,  all 

and  singular  his  messuages,  lands,  tenements,  and  hereditaments, 
of  what  tenure  soever  the  same  may  be,  situate,  lyings  and  being  at 
Leverington  aforesaid,  and  in  Wisbech  St.  Peter's,  and  Wbbecfa 
St.  Mary's,  &c.,  upon  certain  trusts  in  the  will  specified.  By  a  co- 
dicil in  his  will,  the  testator,  after  reciting  that  he  had  contracted 
with  the  Reverend  Jeremiah  Jackson  for  the  sale  of  four  acres,  twentr 
roods,  and  thirteen  perches  of  land  in  Leverington,  directed  that,  in 
case  the  sale  thereof  should  not  be  completed  in  his  lifetime,  his 
trustees,  John  Johnson,  of  Leverington  Parson  Drove,  and  the 
others,  should  complete  the  same.  It  appeared  that  the  pariah  of 
Leverington  included  a  hamlet  called  Leverington  Parson  Drore, 
and  that  the  testator  had  lands  situate  in  Leverington  and  Parson 
Drove. 
The  Court  held,  that  the  land  so  situate  passed  under  the  will. 


*  Under  the  word  tenement  an  advowson  in  groffs  will  pau.  {GuJfy  r.Bhi^f 
o/Ejceter,  H.  T.  1827,  C.  P.,  4  Bing.  290}. 
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although  the  testator  himself,  in  his  will,  described  himself  as  of 
Leverington,  and  one  of  the  trastees  as  of  Leyerington  Parson 
Drove. 

Doe  p.  Shottbr,  H.  T.  1839.  Q.  B.     1  P.  f  D.  124. 

In  ejectment,  the  lessee  of  the  plaintiiT  claimed  as  the  surviving  Devite  to  A. 
executor  of  one  William   Hampton,  and  put  in  his  will,  dated  ^^J^  ^»  »5<* 
August  7,  1800,  whereby  the  testator  gave  his  freehold  and  personal  Jo^^^  S 
estate  to  his  wife  for  life,  and  devised  as  follows: — "After  the  de-  the  eiecnton, 
cease  of  my  said  wife  Elizabeth,  my  will  is,  that  my  said  freehold,  giives  them  a 
called  &c.,  and  also  all  my  household  goods,  &c.,  shall  then  be  sold  P^^^r  only. 
by  my  said  executors,  in  trust,  and  all  the  money  to  be  equally  di- 
vided between  all  my  children,  or  their  heirs.*'  Lord  Denmatit  C.  J., 
being  of  opinion,  that  this  devise  only  gave  a  power  of  sale  to  the 
executors,  and  did  not  carry  the  estate,  nonsuited  the  plaintiff,  giv- 
ing him  leave  to  move  to  enter  a  verdict  for  him.     On  motion  for 
that  purpose — 

The  Court  said,  that  it  was  clear  the  land  was  not  devised  to  the 
executors,  but  a  mere  power  of  sale  only  was  given. 


Mather  ».  Thomas,  T.  T.  1833.  C.  P.     10  Binff.  44. 

A  CASE  was  sent  by  the  Vice-Chancellor  for  the  opinion  of  the  Under  a  devise  [ 
Court.  Joseph  Crewe,  who  was  illegitimate,  and  died  without  law-  of  meiauages, 
ftil  issue,  was  the  mortgagee  in  fee  of  certain  lands  and  houses,  on  l2'*  rJ^'&c  **a 
which  he  advanced  the  sum  of  ^1000.  The  mortgage-deeds  were  oiortgage  ' 
dated  the  3rd  of  April  and  I  st  of  May,  1783.  By  will,  dated  the  1 9th  passes, 
of  April,  1 799,  Crewe,  the  mortgngee,  after  charging  his  real  and 
personal  estate  with  an  annuity  of  i^20  for  his  servant,  M.  Jones,  and 
some  other  legacies,  devised  his  messuages  and  dwelling-houses, 
buildings,  chattels  real,  ready  money,  securities  for  money,  debts  to 
him  owing,  and  personal  estate,  of  any  nature  or  kind  soever,  save 
what  was  therein  otherwise  disposed  of,  to  Mytton  and  Currie,  their 
heirs,  executors,  administrators,  and  assigns,  for  the  following  pur- 
poses: that  part  which  consisted  of  money  to  be  invested  in  the 
funds  or  real  securities;  the  dividends  and  produce  of  the  money 
invested,  and  the  rents,  issues,  and  profits  of  the  last-devised  chat- 
tels real,  to  J.  Capper  for  life,  and,  after  his  decease,  the  residue  to 
be  divided,  or  the  securities  subsisting  on  the  same  to  be  divided 
amongst  the  children  of  the  said  Capper.  Upon  the  24  th  of  May, 
1803,  the  sum  of  1000/.,  advanced  by  Crewe  upon  mortgage,  was 
paid  by  the  mortgagor  to  the  surviving  trustee  under  the  will,  and 
the  latter  conveyed  the  mortgaged  premises  to  the  mortgagor. 
Upon  the  1st  of  June,  1831,  C.  D.  was  appointed,  under  an  order 
of  the  Court  of  Chancery,  to  re^convey  the  said  premises  which  were 
contained  in  the  mortgage-deed  of  the  1st  of  May,  1783,  under 
1  Will.  4,  c.  60,  and  the  re-conveyance  was  accordingly  made  i\\ 
pursuance  of  such  order.  The  questions  for  the  opinion  of  the 
Court  were,  whether  the  legal  estate  in  the  said  premises,  comprised 
in  the  indenture  of  mortgage  of  the  1st  of  May,  1 783,  passed  under 
the  will  of  J.  Crewe  to  the  said  Mytton  and  Currie,  and  the  survivor 
of  them;  if  so,  they,  as  a  matter  of  course,  passed  under  the  deed 
of  conveyance  of  the  24th  of  May,  1803,  made  by  the  surviving 
trustee,  to  the  mortgagor  and  his  heirs;  secondly,  if  the  said  pre- 
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raises  did  not  pass  under  the  will  of  Crewe,  did  the  legal  esUtepcss 
under  the  re-coDTejanoe  executed  under  the  order  of  the  Coort  of 
Chancery. 

The  Court  held,  that,  bj  such  devise,  the  legal  estate  in  the  lands 
of  which  the  testator  was  mortgagee,  passed  to  the  trustees. 


But  m  devise 
applicable  to 
testator's  own 
property  only 
will  not  pass  a 
mortgage. 


Galliers  v.  Moss,  M.  T.  1S29.  K.  B.     9  B.  f  C.  267. 

A  TESTATOR  wss  mortgagee  in  fee,  and  devised  all  his  freehold 
estates  under  certain  limitations,  which  could  be  appUcable  ooly  to 
property  which  was  his  own.  In  another  part  of  his  will,  be  de- 
vised  all  his  stock  in  trade,  cotton-mill,  machinery,  cupola,  fiunscd 
mineral  tools,  implements  and  utensils,  ready  money  and  securities 
for  money,  debts,  personal  estate  and  effects,  upon  trust,  that  the 
trustees,  their  heirs,  &c.,  should  dispose  of  the  stock,  get  in  the 
debts,  and  lay  out  the  produce  in  the  purchase  of  freehold  property, 
upon  certain  trusts. 

The  Court  held,  that  this  devise  did  not  pass  the  testator's  legal 
estate  as  mortgagee.  


Doe  d.  Ash  worth  v.  Bower,  E.  T. 

453. 


1832.  K.  B.     SB.^'Ad. 


And  a  devise 
of  messuages 
"situate  at,  in, 
or  near  a  street 
called  S./'  does 
not  pass  booses 
about  400  yards 
off. 


Devise  **o£  all  my  tenements,  &c.,  situate  at,  in,  or  near  Snigg 
Hill,  which  I  lately  bought  of  the  Duke  of  Norfolk,  or  his  trustees." 
Testator  had  four  houses  within  twenty  yards  of  Snigg  Hill,  between 
which  and  Snig^  Hill  there  were  no  houses,  and  two  houses  about 
three  hundred  and  ninety  yards  off  Snigg  Hill,  all  bought  of  tbe 
Duke  of  Norfolk  or  his  trustees.  The  knd-tax  of  all  these  houses 
was  likewise  redeemed  for  one  consideration,  and  by  one  and  the 
same  contract. 

The  Court  held,  that  the  four  houses  only  passed,  and  not  the 
other  two;  for  where  there  is  some  land  whereof  all  the  demonstra- 
tions in  a  will  are  true,  and  some  whereof  part  are  true  and  part  are 
false,  those  whereof  all  are  true  shall  pass,  but  the  latter  not. 


So,  lands  treat- 
ed as  part  of 
A.  do  not  pass 
under  a  devise 
of  A. 


PoGSON  V.  Thomas,  T.  T.  1840.  C.  P.    6  Binff.  N.  S.  337;  S.C. 

%  Scott,  621. 

The  testatrix,  haying  a  manor  and  lands  in  K.,  B.,  and  L.,  beinf 
distinct  parishes,  but  which  had  been  conveyed  and  enjoyed  top- 
ther,  and  treated  as  the  property  at  K.,  devised  "  all  and  singular 
her  lands,  &c.,  situate  at  K.  aforesaid,"  and,  after  certain  speafic 
bequests  of  estates,  "all  the  rest  and  residue  of  her  estate  aiw 
effects  wheresoever  and  whatsoever." 

The  Court  held,  that  the  lands  at  B.  and  L.  did  not  pass  under 
the  devise. 


Doe  J,  Smith  v.  Fleming,  M.  T.  1835.   Ex.     2  C,  M.i'  *• 

638. 

A  devise  to  O.  B.  devised  his  estates  to  his  daughter  for  life,  remainder  to 

the  younger  trustees  to  preserve,  &c.,  remainder  to  her  children  in  tail,  witb  a 

fa'Sr^of  A  B*  ^^^^  limitation  to  his  son;   "  and  for  and  in  default  of  such  issue.  b« 

ami  y  o         .  j^^^^  ^Yie  said  estates  unto  the  younger  branches  of  the  fiuoiJj  of 
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B.  M.,  of  &c.,  lawfolly  begotten,  and  to  their  heirs  for  ever,  to  be  »s  void  for  un- 
equally  divided  between  them,  share  and  share  alike,  and  to  take  as  <^<^i^^i^^* 
tenants  in  common;  and,  in  default  of  such  issue,  a  similar  devise 
to  the  elder  branches  of  the  family  of  B.  W."     The  testator's  son 
and  daughter  having  both  died  without  issue — 

The  Court  held,  that  the  limitation  over  failed,  the  devise  being 
void  for  uncertainty,  although  it  was  shewn,  that,  at  the  date  of  the 
will,  two  daughters,  who  were  his  youngest  children,  were  then 
living,  and  also  children  of  two  of  his  sons,  both  then  dead. 


Darker  v.  Darker,  T.  T.  1833.  Ex.     1  C.  $•  M.  850;  S.  C. 

3  Tyrw,  941. 

A  testator  devised  as  follows :  "  I  give  all  my  personal,  lease-  The  devisees 
hold,  mortgages,  and  freehold  estates,  goods,  ready  money,  chattels,  ™*y  *"^®  '** 
wheresoever  and  whatsoever,  to  my  brother,  T.  D.,  in  trust  for  my 
nephew  and  nieces,  J.  D.,  A.  D.,  M.  A.  D.,  and  £.  D.,  when  the 
younger  shall  come  of  age;  also,  if  my  brother  T.  D.  should  have 
children,  then  his  children  to  have  equal  share  with  my  four  before- 
mentioned  nephew  and  nieces;  he,  my  brother  T.  D.,  to  pay  for 
their  education  and  maintain  them,  if  any  is  wanted,  he  paying 
himself  for  any  trouble  he  may  be  at,  and  he  living  at  free  cost  in 
the  house  I  now  occupy,  keeping  Sarah  my  servant,  if  they  can 
agree,  and  if  not,  to  give  her  one  shilling  per  week  for  life." 

The  Court  held,  first,  that  under  this  devise  the  nephew  and 
nieces  of  the  testator  named  in  the  will  were  entitled  to  the  rents 
and  profits  of  the  estate  when  the  youngest  came  of  age;  but  in  the 
event  of  any  child  or  children  being  born  to  T.  D.,  such  child  or 
children,  if  more  than  one,  would  be  entitled  to  share  equally  with 
the  other  nephew  and  neices  in  the  future  rents  and  profits,  from 
the  time  of  their  respective  births;  and  that  to  such  child  or 
children  the  provision  as  to  education  and  maintenance  would  also 
apply,  as  well  as  to  the  nephews  and  nieces  named  in  the  will;  and, 
secondly,  that  the  testator  did  not  intend  that  his  brother,  T.  D., 
should  give  up  the  house  on  the  youngest  niece  attaining  twenty- 
one. 


1.  Am  to  particular  Expreuuma^  and  of  the  Preamble, 

1 . — Of  the  Preamble, 

Doe  (I.  Knocker  v.  Ravell,  1832.  Ex.     2  C.  ^  J,  617;  S.  C. 

3  Tijrw,  719. 

After  the  preamble,  "  As  for  such  temporal  estate  as  Grod  hath  Although  the 
given  me,  I  give,  devise,  and  dispose  of  it  in  the  following  manner,"  c^es"imlntenl 
testatrix  gave  a  house  and  premises  to  J.  R.,  to  come  into  posses-  ^^q^  jt  cannot 
sion  at  the  age  of  eighteen,  and  S.  R.,  widow,  two  other  houses  and  operate  so  as 
premises  (without  using  any  express  words  which  would  pass  the  to  pass  a  fee. 
fee  therein),  to  whom,  also,  she  bequeathed  the  residue  of  her  estate, 
which  was  limited,  by  enumeration,  to  personalty,  and  then  gave 
S.  R.  the  rent  of  the  house  before  given  to  J.  R.,  till  J,  R.  was 
eighteen  years  old,  and  directed,  that  if  he  died  before  that  time  all 
that  was  left  to  him  should  descend  and  go  to  S.  R. 

The  Court  held,  that  S.  R,  did  not  take  an  estate  in  fee  in  the 
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The  wordf , 
"  nU  the  rest/' 
&c.,  may  pass 
a  fee. 


And  under  the 
words »  *'  all 
and  every  the 
son  or  sons/' 
a  son  not 
named  takes. 


two  houses  and  premiaes  derised  to  her.  An  estate  in  fee  will  not 
pass  by  a  will  without  eiqpress  words,  although  the  preamble  ststes 
an  intention  to  dispose  of  the  whole  of  the  testator^s  estate. 


2.—"  Ml  the  Rest;'  ^c    "  All  and  every  Son  or  Sons:' 

WiLCE  V.  WiLCE,  T.  T.  1831 .  C.  P.     7  Bing.  664. 

A  WILL,  began,  **  As  touching  my  worldly  property,  wherewith 
it  has  pleased  God  to  bless  me  in  this  world."  The  testator  then 
devised  seTeral  real  estates,  bequeathed  sundry  chattels,  and  charged 
a  freehold  estate,  called  C,  with  annuities,  but  did  not  otherwise 
mention  C.  He  then  proceeded:  *'  All  the  rest  of  my  worldly 
goods,  bills,  bonds,  notes,  book  debts,  and  ready  money,  and  erery 
thing  else  I  die  possessed  of,  I  give  to  my  son  George,  whom  I 
make  my  whole  and  sole  executor." 

The  Court  held,  that  the  residuary  clause,  coupled  with  the 
preamble,  gave  George  an  estate  in  fee  in  C,  to  the  exclusion  of 
the  heir-at-law.  

Langston  v.  Pole,  M.  T.  1828.  C.  P.     5  Bing.  228. 

A  testator  devised  lands  to  trustees  in  trust  for  his  son,  J.  H.  L, 
for  life;  remainder,  to  the  use  of  the  second,  third,  fourth,  and  fiAh, 
and  all  and  every  other  the  son  and  sons  of  the  said  J.  H.  L^  seve- 
rally, successively,  and  in  remainder,  one  after  another,  as  they  and 
every  of  them  should  be  in  seniority  of  age  or  priority  of  birth;  and 
with  divers  remainders  over. 

The  Court  held,  that  notwithstanding  the  first  son  was  omitted 
in  the  enumeration,  the  first  son  of  the  testator's  son,  J.  H.  L.,  took 
under  this  devise  an  estate  in  tail  male  expectant  on  the  death 
of  his  father. 


The  word  '*  es- 
tate  "  alone 
may  pass  real 
estate. 


3. — Estate. 

Doe  d,  Evans  v.  Evans,  E.  T.  1839.  Q.  B.  1  P.  f  ^-  4/2. 
In  ejectment,  it  appeared  that  the  lessor  of  the  plaintiff  claimed 
the  lands  in  question  as  heir-at-law  of  his  father,  Daniel  Evans,  who 
had  held  them  under  a  lease  granted  in  1 798,  habendum  to  him  and 
his  heirs  during  three  lives.  In  1821,  Daniel  Evans  made  his  will, 
by  which  he  gave  pecuniary  legacies  to  several  of  his  children,  hot 
nothing  to  his  eldest  son,  and  concluded  his  will  thus:  "  Abo,  I 
give,  bequeath,  and  devise,  unto  my  beloved  wife,  Anne  Evans,  all 
my  money,  securities  for  money,  goods,  chattels,  estate,  and  effects, 
of  what  nature  or  kind  soever,  and  wheresoever  the  same  maj  (^ 
shall  be  at  the  time  of  my  decease."  He  appointed  her  eiecntm 
of  this  his  last  will  and  testament,  **  subject  to  my  funeral  expenses, 
the  above  legacies,  and  all  my  just  debts."  Shortly  afterwards  he 
died.  Anne  Evans,  the  executrix,  took  possession  of  the  premises, 
and  devised  to  the  defendant,  David  Evans.  She  died  in  March, 
1835.  Coleridge,  J.,  was  of  opinion  that  the  lease  in  question  did 
not  pass  to  the  widow,  and  directed  a  verdict  to  be  entered  for  the 
lessor  of  the  plaintiff,  giving  the  defendants  leave  to  move  to  have  it 
entered  for  them,  if  the  Court  should  decide  that  the  letae  did  pass. 
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Per  Cur. — In  this  case  the  question  was,  whether  the  term  pur 
autre  Tie  passed  under  the  word  "  estate.''  We  heard  the  question 
argued  with  great  learning  on  both  sides,  and  are  of  opinion  that, 
under  the  circumstances  of  the  will,  which  are  peculiar,  the  heir-at- 
law  being  passed  over,  and  the  lands  not  being  devised  by  any  other 
dause,  taking  all  matters  together,  we  think  that  in  this  case  the 
doctrine  of  Lord  Hardwieke,  in  TUley  y.  Simpson,  (2  T.  R.  659,  n.), 
and  of  Lord  Kenyan,  in  Jongsma  y.  Jongema,  (1  Cox,  362),  which 
has  been  very  lately  acted  on  in  the  cases  of  Edwarde  y.  Bamee, 
(2  Bing.  N.  S.  252;,  and  Doe  d.  Andrew  y.  Lainehbury,  (1 1  East, 
290),  must  prevail,  and  that  all  the  other  words  in  that  clause  are 
satisfied  by  reference  to  the  testator's  personalty;  that  the  word 
**  estate"  must  be  applied  to  the  only  real  property  he  could  be 
supposed  to  have  in  his  contemplation  at  that  time,  and  therefore, 
that  the  term  passed  to  the  devisee.  That  makes  the  rule  absolute; 
for  at  the  trial  the  verdict  passed  in  favour  of  the  heir-at-law. — Rule 
absolute. 


A.--**  Fixtures;*  ^c. 


Birch  v.  Dawson,  M.  T.  1834.  K.  B.    4  N.  ^  M.  22;  S.  C. 

2  Ad.  ^  E.  37i  S.  C.  6  C.  f  P.  658. 

In  a  will,  the  testator  bequeathed  a  leasehold  messuage  with  the  Under  the 
grates,  stoves,  locks,  bolts,  keys,  bells,  and  other  fixtures,  and  fixed  words  "fixtures 
furniture  therein,  and  also  the  household  goods,  furniture,  plate,  &c.,  f°  nx^  farm- 
to  trustees  upon  trust,  to  permit  C.  S.  Y.  to  have  the  enjoyment  of  gia«Ms  secured 
them  during  her  life;  and  as  to  the  said  household  goods,  plate,  &c.,  to  the  wsll  pass. 
and  other  properties,  not  comprehended  under  the  preceding  terms 
"  fixtures  ^and  fixed  furniture,"  for  £.  S.  Y.  absolutely  as  her  own 
property. 

The  Court  held,  that  looking-glasses,  fixed  over  the  chimney-piece 
and  fastened  in  the  wall  by  a  nail  on  each  side,  and  a  book-case  in  a 
recess  in  the  wall,  to  which  it  was  affixed  by  a  screw,  must  be  con- 
sidered as  included  under  the  terms  "  fixtures  and  fixed  furniture," 
and  did  not  pass  absolutely  to  £.  S.  Y. 


D.—"Iiemr 


Doe  d.  Ellam  r.  Westley,  M.  T.  1825.  K.  B.     4  B.  ^  C.  667; 

S.  C.  7i>.  ^-iJ.  112. 

The  plaintiff  claimed  as  heir-at-law  of  Joseph  Ellam,  who  being  The  word 
seised  in  fee  of  the  premises,  made  his  will,  in  which  he  gave  several  "  >*«™  "  means 
pecuniary  legacies,  beginning  each  of  them  with  the  word  "item : "  and  S!iif*'^Jh'* 
in  one  of  those  beginning  with  the  word  "item,"  he  devised  a  mes-  j^^  subject ; 
suage  to  a  certain  person  for  life,  and  after  his  decease,  to  his  son,  and  but  the  words, 
all  thereto  belonging.     The  testator  then  proceeded  thus: — Item.    I  "  I  also  give  " 
give  and  bequeath  also  unto  Mary  Westley,  the  youngest  daughter  of  ^l^^^^ 
K.  and  S.  Westley,  that  now  dwells  with  me,  all  that  my  messuage 
or  tenement  wherein  I  now  dwell,  with  the  garden  and  all  the  appur- 
tenances thereto  belonging;  and  I  also  give  to  the  said  Mary  West- 
ley  all  my  household  goods  and  chattels,  and  implements  of  house- 
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hold  within  doors  and  without,  all  for  her  own  disposing*  free  will, 
and  pleasure,  immediately  after  my  decease.  It  also  appeared  thit 
the  defendant  held  possession  of  the  premises  as  heir-4tt-]aw  of  Maiy 
Westley.  The  jury  found  a  verdict  for  the  lessor  of  the  plamtiff. 
On  motion  for  a  new  trial — 

Per  Cur. — It  is  an  old  observation  that  the  word  "item"  means 
that  the  testator  is  dealing  with  a  new  subject,  and  that  the  words 
following  it  apply  to  the  succeeding  and  not  the  preceding  matler. 
But  the  words  **  I  also  give,"  &c.,  may  connect  two  sentences  toge- 
ther, and  the  words,  *'all  for  her  own  disposing"  might  apply 
as  well  to  the  devise  of  the  house  as  of  the  household  goods.  But 
it  is  necessary  that  we  should  be  perfectly  satisfied  that  such  wss 
the  intention  of  the  testator.  We  do  not  see  any  reason  for  inferring 
that  the  testator  intended  to  give  an  estate  in  fee,  and  there  should 
be  a  plain  intent  in  order  to  dispossess  the  heir-at-law.  We  therefore 
think  that  our  safest  course  is  to  consider  the  two  sections  as  making 
two  distinct  devises,  and  consequently  that  Mary  Westley  took  only 
an  estate  for  life. — Rule  refused. 


The  words 
**  withoat  is- 
sue '*  mean 
"  death  with- 
out issue  gene- 
rally "  *. 


A  failure  of 
issue  means  a 


6.— /«««? ;  "Without  Issue,''  ''Failure  of  Issued 

Ward  v.  Bevil,  T.  T.  1827.  Ei.     1  T.^J.  512. 

Devise  of  feeehold  to  testator^s  natural  son  for  his  life,  and  in 
case  he  has  issue,  to  inherit  jointly  after  his  decease,  with  a  residuarr 
clause  of  all  his  real  and  personal  estate  to  such  son;  "  but  in  case 
he  die  without  issue,  then  the  whole  of  my  property  to  be  ascer- 
tained, and  (after  certain  legacies  and  annuities)  the  rest  and  residue 
in  equal  proportions  to  A.  and  B."  The  son  had  issue  at  the  date 
of  the  wUl,  and  afterwards  suffered  a  recovery  of  the  freehold,  sod 
died  without  leaving  issue. 

The  Court  held,  that,  upon  the  construction  of  the  residuary  d^ 
vise,  the  son  took  an  estate  tail  in  the  freeholds,  and  an  absolute 
interest  in  the  personal  estate;  the  words,  "without  issue,"  bang 
now  settled  to  mean  "  death  without  issue  generally." 


Bradshaw^  v.  Skilbeck,  T.  T.  1835.  C.  P.     2  Binff.N.S.  182. 

Devise  of  leasehold  to  testator*s  daughter  for  life,  remainder  to 
her  two  sons,  or  if  but  one,  then  wholly  to  that  one  for  life;  "and 


*  Where,  from  the  terms  of  a  will  obscurely  expressed,  it  was  clear  that  the 
testator  meant  to  give  a  remainder  (after  the  life  estate  given  to  his  soo)  to  bis 
child  or  children  living  at  the  time  of  the  son's  decease,  or  bom  in  doe  tisir 
after,  as  tenants  in  common  ;  and  the  will  then  proceeded  to  give  an  equal  benefit 
of  survivorship  among  the  rest  of  the  said  children,  if  more  Uian  one,  and  any  *^ 
them  should  die  without  leaving  issue,  and  which  would  have  g:iven  an  estate  tail 
to  each  child  in  his  undivided  share;  but  the  will  aftervrards  gave  the  estates 9 
limited  to  him  or  them  **  dying  without  issue,  unto  the  survivors,  doriog,'*  &c.: 
— Held,  that  as,  by  construing  the  will  to  give  estates  taU  to  the  giuDdduUbv. 
effect  would  be  given  to  the  greater  part  of  the  will,  the  woida,  "  withoat  issue  '* 
were  to  be  taken  to  be  wordis  of  limitation,  embracing  aU  the  descendants,  aiki 
not  merely  the  children  of  those  to  whom  estates  had  been  pitiiiauiiy  gi<«B* 
{Doe  d.  GaiHni  v.  GMiUni,  M.  T.  1833,  K  B.,  2  N.  &  M.  619 ;  S.  C.  &  B.  A 
Ad.  621). 
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in  case  his  daughter  should  not  have  a  son  or  sods  to  attaia  the  dying  without 
age  of  twenty-one,  and  of  such  sons  dying  without  Uwful  issue,"  ?*"®.J^  *^-th"th 
then  over.  dc^e?'" 

The  Court  held,  that  those  words  did  not  import  a  gift  over 
upon  the  general  issue  of  the  sons,  which  would  he  an  estate  tail, 
but  a  dying  without  issue  under  21. 


7.--*' Property:' 

Doe  d.  Morgan  v.  Morgan,  £.  T.  1827.  K.  B.     G  ^.  ^  C.  512. 

The  question  was  whether  the  words  of  a  will  under  which  the  The  word 
defendant  was  in  possession  of  premises,  respecting  which  the  action  "  property  " 
was  brought,  would  pass  real  property.     The  following  is  a  copy  of  ^J^^J**" 
the  will: — '*  January  3rd,  1822.     In  the  name  of  God.  Amen.     I 
giTc  to  William  as  in  the  bond  500  during  his  life;  to  Howell  Jones, 
apprentice,  if  he  will  make  a  sobor  life,  with  the  securiety  of  person 
of  the  parish  where  he  lives,  the  sum  of  61.  per  year;  and  all  my 
property  and  effects  of  all   claims  I  shall  have,  I  give  to  my 
brother  John  Morgan,  of  TuU  Glase,  in   Cray  but.      My  mother 
is  at  liberty  to  give  1000/.  of  my  property  where  she  please  of. 
This  is  my  last  will  by  me,  David  Morgan.''     Attested  by  three 
witnesses. 

Per  Cur. — ^This  is  certainly  an  unlettered  will;  but  we  think  that 
no  man  however  illiterate  would  use  the  word  property  without 
meaning  thereby  to  pass  the  whole  of  his  estate.  Here  the  only 
doubt  respecting  the  intentions  of  the  testator  arises  from  his  sub- 
sequent gift  to  his  mother,  where  the  expression  undoubtedly  is 
employed  in  the  limited  signification  which  it  has  been  contended 
we  should  give  to  it  in  the  former  part  of  the  will;  we  admit  that 
this  does  create  some  degree  of  uncertainty,  but  we  do  not  think  the 
uncertainty  is  sufficient  to  destroy  the  certainty  and  effect  of  the 
expression  **  property,"  as  used  in  the  first  instance,  or  to  induce  us 
to  say  that  the  testator  has  not  disposed  of  his  red  as  well  as  per- 
sonal estate. 


8.—"  Purchase.*' 

Doe  d.  Meyrick  v.  Meyrick,  T.  T.  1833.  Ex.     \  C.^M.  820; 

8.  C.  3  Tyrw.  916. 

Devisk — "  1  give  and  devise  all  and  every  my  several  messuages,  "nic  word 
&c.,  situate  in  the  several  parishes  of  Llanfuhel  (and  others,  naming  ''  purchased 
them),  or  elsewhere,  in  the  county  of  Anglesea,  which  I  have  here-  ^J^^s  ac- 
tofore,  from  time  to  time,  purchased  from  different  persons  in  the  quired  in  any 
several  deeds  of  conveyance  thereof  named,  unto  and  to  the  use  of  other  way  than 
my  two  sisters,  Ann  and  Elizabeth,  for  their  joint  lives,  and  the  life  ^^  deaccnt. 
of  the  survivor;  and,  after  the  death  of  the  survivor,  I  give  and  de- 
vise all  that  messuage,  &c.,  called  Tyddyn  Lucy,  in  the  parish  of 
Llanfuhel,  &c.,  to  R.  B.,  his  heirs,  &c.;  and,  as  to  the  remainder  of 
all  those  the  aforesaid  real  estates  by  me  heretofore  purchased  as 
aforesaid,  I  give  and  devise  the  same,  and  every  part  and  parcel 
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thereof,  unto  and  to  the  use  and  behoof  of  my  dear  brother,  Thomas 
Mejrick,  his  heirs  and  assigns,  for  ever.*'  The  estate,  called  Tyddyn 
Lucy,  had  been  purchased  by  the  testator  for  a  money  considentioo. 
The  testator  died  1 5  th  Oct.  1819,  seised  of  Galanddu,  leaving  his  only 
brother,  Thomas,  heir-at-law,  and  his  sisters,  Ann  and  Elizabeth, 
him  surviving.  Elizabeth  died  on  the  21st  of  June,  1821.  Thomas 
had  entered  into  possession  of  the  estate,  called  Galanddu,  on  his 
brother's  death,  and  so  continued  till  his  own  death,  the  23rd  of 
January,  1831.  The  defendant,  the  widow  and  devisee  of  the  said 
Thomas,  had  ever  since  continu^  in  possession.  The  question  for 
the  opinion  of  the  Court  was,  wheUier  the  premises,  called  Ga- 
landdu, conveyed  to  the  said  William  Meyrick,  as  above  mentioned, 
passed  by  the  will  of  the  said  William  Meyrick  to  Ann  Meyrick,  the 
lessor  of  the  plaintiff,  as  part  of  his  purchased  estates. 

Per  Cur. — The  testator  was  owner  of  real  property  in  Anglesea, 
part  of  which  was  the  family  estate,  and  part  had  been  purchased 
by  himself  with  money;  and  another  part  consisted  of  lands,  which 
had  been  exchanged  for  a  parcel  of  the  family  estate,  and  a  small 
sum  of  money  to  adjust  the  balance.  By  his  will,  he  said,  "  I  give 
and  devise  all  and  every  my  several  messuages,  &c.,  and  real  estates 
whatsoever,  situate  in  the  several  parishes  of  Llanfuhel,  &c.,  or 
elsewhere,  in  the  county  of  Anglesea,  which  I  have  heretofore, 
from  time  to  time,  purchased  from  different  persons  in  the  seTeral 
deeds  and  conveyances  therein  named,  and  which  are  now  vested  in 
me  in  fee-simple,  or  in  some  other  person  or  persons,  to  and  for  mj 
use  and  benefit,  and  to  and  for  the  use  and  benefit  of  my  sisters, 
Ann  Meyrick  and  Elizabeth  Meyrick."  Did  the  lands,  which  the 
testator  had  obtained  by  exchange,  pass  under  the  devise  to  his 
sisters?  We  think,  whether  the  word  "purchased"  is  used  in  its 
general  or  legal  sense,  they  passed.  General  acceptation  fixes  the 
meaning  of  the  word,  unless  there  are  special  circumstances  to  shew 
that  the  testator  used  it  in  a  peculiar  sense.  There  is  nothing  in 
the  will  to  shew  such  peculiar  use.  The  common  meaning  is,  that 
the  word  "  purchased  "  includes  lands  acquired  in  any  way  than  bj 
descent,  and  therefore  the  land  passed,  and  there  must  be  judg- 
ment for  the  plaintiff. 


9. — Tenements  and  Buildings  adjoining. 

Doe  d.  Preedy  v.  Holton,  M.  T.  1835.  K.  B.  5  N.  f  If.  391. 
Under  a  deviie  Deyise  of  all  that  messuage  or  tenement  in  Swaudiffe,  wheron 
«^a*n?buato  ^^^  testator  then  resided,  with  the  offices,  &c.,  and  other  edifices 
adjoining"  cot!  ^^^  buildings  adjoining;  also,  all  those  several  closes  called,  &c, 
tages  adjoining  with  their  appurtenances,  part  of  the  farm  and  lands  then  in  the 
paM*  occupation  of  the  testator.     The  testator  had  two  cottages,  which 

were  adjoining  to  the  messuage  devised,  and  had  formed  part  of  the 
premises  occupied  by  him;  but,  before  his  death,  they  had  been 
separated  by  a  stone-wall,  and  let  off. 

The  Court  held,  that  these  cottages  passed  under  the  devise  of 
edifices  adjoining,  and  that  it  was  not  required  that  they  shoold 
form  part  of  what  he  occupied.  The  evidence,  as  to  their  being  ad- 
joining did  not  raise  any  ambiguity  so  as  to  let  in  evidence  of  the 
declaration  of  the  testator  as  to  his  meaning. 
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(6)  Since  1  Vict.  c.  26. 

By  1  Vict.  c.  26,  8.  1,  it  is  enacted,  ''That  the  words  and  ex-  Th«  Ittaect.  of 
pressions  hereinafter  mentioned,  which,  in  their  ordinary  significa-  ^  ^'^'  ^*  ^?' 
tion,  have  a  more  confined  or  a  different  meaning,  shall  in  this  act,  u*  cxprwiSM' 
except  where  the  nature  of  the  provision  or  the  context  of  the  act 
shall  exclude  such  construction,  he  interpreted  as  follows;  (that  is 
to  say),  the  word  *  will'  shall  extend  to  a  testament,  and  to  a  codicil, 
and  to  an  appointment  hy  will  or  hy  writing  in  the  nature  of  a 
will  in  exercise  of  a  power,  and  also  to  a  disposition  by  will  and  tes- 
tament, or  devise  of  the  custody  and  tuition  of  any  child,  by  virtue 
of  an  act,  12  Car.  2,  c.  24,  intituled  *  An  Act  for  taking  away  the 
Conrt  of  Wards  and  Liveries,  and  Tenures  in  Capite,  and  by  Knights 
Service,  and  Purveyance,  and  for  settling  a  revenue  upon  his  Majesty 
in  lieu  thereof,'  or  by  virtue  of  an  act,  14  &  15  Car.  2,  (I),  inti- 
tuled *  An  Act  for  taking  away  the  Court  of  Wards  and  Liveries,  and 
Tenures  in  Capite,  and  by  Knights  Service,'  and  to  any  other  testa- 
mentary disposition;  and  the  words  'real  estate'  shall  extend  to 
manors,  advowsons,  messuages,  lands,  tithes,  rents,  and  heredita- 
ments, whether  freehold,  customary  freehold,  tenant  right,  customary 
or  copyhold,  or  of  any  other  tenure,  and  whether  corporeal,  incor- 
poreal, or  personal,  and  to  any  undivided  share  thereof,  and  to  any 
estate,  right,  or  interest  (other  than  a  chattel  interest)  therein;  and 
the  words  '  personal  estates'  shall  extend  to  leasehold  estates,  and 
other  chattels  real,  and  also  to  monies,  shares  of  government  and 
other  funds,  securities  for  money  (not  being  real  estates),  debts, 
choses  in  action,  rights,  credits,  goods,  and  all  other  property  what- 
soever which,  by  law,  devolves  upon  the  executor  or  administrator, 
and  to  any  share  or  interest  therein;  and  every  word  importing  the 
singular  number  only  shall  extend  and  be  applied  to  several  persons 
or  things,  as  well  as  one  person  or  thing;  and  everj  word  importing 
the  masculine  gender  only  shall  extend  and  be  applied  to  a  female 
as  well  as  a  male." 

By  sect.  24,  it  is  enacted,  "  That  every  will  shall  be  construed,  a  will  ahall  be 
with  reference  to  the  real  estate  and  personal  estate  comprised  in  it,  construed  to 
to  speak  and  take  effect  as  if  it  had  been  executed  immediately  ®£f?***!?^5\i. 
before  the  death  of  the  testator,  unless  a  contrary  intention  shall  lesutor.  ^     ^ 
appear  by  the  will." 

By  sect.  29,  it  is  enacted,  "  That  in  any  devise  or  bequest  of  real  The  words 
or  personal  estate  the  words  '  die  without  issue,'  or  *  die  without  \*  ^  without 
leaving  issue,'  or  *  have  no  issue,'  or  any  other  words  which  may  JJJJJi'be  oon- 
import  either  a  want  or  failure  of  issue  of  any  person  in  his  lifetime,  gtrued  to  mean 
or  at  the  time  of  his  death,  or  an  indefinite  failure  of  his  issue,  shall  be  without  issue 
construed  to  mean  a  want  or  failure  of  issue  in  the  lifetime  or  at  the  ^^^^"8  *^  ^^ 
time  of  the  death  of  such  person,  and  not  an  indefinite  failure  of  his  ^^™* 
issne,  unless  a  contrary  intention  shall  appear  by  the  will,  by  reason 
of  such  person  having  a  prior  estate  tail,  or  of  a  preceding  gift, 
being,  without  any  implication  arising  from  such  words,  a  limitation 
of  an  estate  to  such  person  or  issue,  or  otherwise:  provided  that 
this  act  shall  not  extend  to  cases  where  such  words  as  aforesaid  im- 
port if  no  issue  described  in  a  preceding  gifl  be  bom,  or  if  there 
shall  be  no  issue  who  shall  live  to  attain  the  age,  or  otherwise 
answer  the  description  required  for  obtaining  a  vested  estate  by  a 
preceding  gift  to  such  issue." 
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That  which  is  a 
charge  on  the 
estate  passes  a 
fee*. 


V.  RELATIVE  TO  THE  PARTICULAR  KIND  OF  ESTATE 

OR  INTEREST  CONVEYED. 

(a)  Before  1  Vict.  c.  26. 
1 .  Fee  simple. 

Doe  d.  Thorn  v,  Phillips,  T.  T.  1832.  K.  B.     3  B.  f  Ad,  753. 

Upon  a  devise  to  the  testator^s  brother  and  sister,  and  the  sor- 
vivor  for  life,  and  afterwards  to  A.,  B.,  andC.  (their  children),  shtre 
and  share  alike,  they  paying  out  of  the  same  certain  small  sams  to 
four  persons  on  attaining  twenty-one,  to  be  paid  by  the  testator's 
executrixes  (being  two  of  the  deyisees)  or  the  legatees. 

The  Court  held,  that  it  was  a  charge  on  the  devisees  in  respect  of 
the  estate  and  passed  it  in  fee. 


Sharp  v.  Sharp,  T.  T.  1830.  C.  P.     6  Binff.  630. 

A  devise  in  one  A  TESTATOR,  by  his  will,  afler  giving  several  pecuniary  legaciei 
paragraph  of  a  for  the  benefit  of  his  children,  devised  to  his  widow,  in  one  pin* 
freehold  house,  g^aph,  "  the  whole  of  his  remaining  property  in  the  Bank  of  Eng- 
estate,&c.,niay  ^^  ^^  otherwise,  and  also  a  freehold  house  in  C,  also  a  freehold 
pass  a  fee!'         estate  in  C,  also  about  sixty-one  acres  of  freehold  land,  with  a  bouse 

and  barns  thereon  in  B.,  (and  two  other  similar  freeholds),  abo  a 
copyhold  estate  in  E.  B.,  also  a  leasehold  estate  in  C,  with  all  right 
and  title  to  the  same." 

The  Court  held,  that  the  widow  was  entitled  to  an  estate  in  fee- 
simple  in  the  freeholds,  and  to  an  estate  in  fee,  according  to  the  cus- 
tom of  the  manor,  in  the  copyhold. 


Devise  in  trubt 
to  £.  until 
twenty  •one, 
and  then  to  be 
put  into  pos- 
session ;  but  if 
no  issue,  then 
over :  E.  takes 
an  estate  in  fee. 


Pbrmbwan  v.  MrrcHELi.,  H.  T.  1831.  C.  P.     7  Bimg,  531. 

A  TESTATOR  devised  property  to  trustees,  in  trust  for  the  use  of 
his  daughter  E.  £.,  till  the  age  of  twenty-one,  at  which  time  the  tros- 
tees  were  to  convey  to  E.  E.,  and  put  her  in  possession  of  the  lands. 
In  the  event  of  the  death  of  £.  E.  before  twenty-one,  or  without  issue, 
the  testator  gave  to  T.  E.,  on  his  attaining  twenty-one,  for  his  life, 
&c.;  but  if  E.  E.  should  attain  twenty-one,  or  marry,  the  trustees 
were  to  hold  in  trust  a  portion  for  her  first  male  issue,  other  part 
to  the  second,  and  other  part  to  the  third  male  issue,  charged  with 
an  annuity  for  E.  E.;  and  in  case  E.  E.  should  die  without  issue 
male,  leaving  issue  female,  he  gave  .to  such  issue  female,  and  iIk 
heirs  male  of  their  bodies;  remainder  to  the  testator's  right  heirs. 

The  Court  held,  that  E.  E.  took  an  absolute  estate  of  inheiitaDce 
in  fee-simple  in  the  estate  in  question. 


"*  A.  made  m  will  containing  these  words  :— '*  I  leave  and  bcqacatk  olo  ^ 
said  William  George  Lister,  tXL  the  property,  freehold,  leasehold,  and  of  «kii* 
ever  description  I  am  possessed  of,  or  have  claim  to :" — Held,  that  that  was  t  ^ 
quest  of  A.'s  estate,  whatever  it  was ;  and  that  A.,  being  p<wae»wd  of  tke  fcr* 
it  was  a  bequest  of  such  fee,  and  not  oif  an  estate  for  life  metelj.  (D^e  d.  Pi^  ^ 
Wii9(m,  H.  T.  1834,  N.  P.,  6  C.  &  P.  301). 
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Doe  d.  Herbert  r.  Le^is,  E.  T.  1835.    K.  B.     4  N.  ^  M. 

696. 

A  TESTATOR  devised  as  follows:   "I  give  and  bequeath  to  my  So,  a  devise  to 
wife  Margaret,  her  heirs  and  assigns  for  ever,  the  house  in  which  \'^'  *°*"  ^» 
we  now  live,  and  all  the  furniture  therein,  and  all  other  the  property  ^poS^or&c. 
of  which  I  may  die  possessed,  with  the  intention  that  she  may  enjoy  passes  a  fee. 
the  same  during  her  Ufe,  and  by  her  will  dispose  of  the  same  as  she 
thinks  proper." 

Per  Cur, — ^We  all  think  it  perfectly  clear  that  the  widow  took  an 
estate  in  fee.  If  we  were  to  hold  otherwise,  it  must  be  at  the  ex- 
pense of  rejecting  the  important  words  "  heirs  and  assigns/'  and 
that,  too,  for  the  purpose  of  giving  effect  to  words  which  are  in 
reality  not  consistent  with  the  supposition  that  a  fee  passed.  The 
only  case  that  excited  any  doubt  in  our  minds  was  that  in  3  Leonard, 
71y  pi.  108.  Upon  looking  into  that  case,  we  think  it  perfectly 
plain  that  it  is  no  authority  for  the  plaintiff.  On  the  contrary,  the 
opinion  of  the  Court  on  another  supposed  state  of  facts  is  in  favour 
of  the  defendant.  There  is  nothing  there  of  **  heirs  and  assigns;" 
but  the  case  was  this: — A.,  seised  of  lands  in  fee,  devised  them  to 
his  wife  for  life,  and  after  her  decease  she  to  give  the  same  to  whom 
she  wished.  The  Court  there  appear  to  have  held,  that,  by  that 
devise,  the  wife  had  an  estate  for  life,  with  an  authority  to  give  the 
reversion  to  whom  she  pleased;  and  then  they  concluded  by  saying, 
*'  that,  if  an  express  estate  for  life  had  not  been  appointed  to  the  wi^, 
by  the  other  words  an  estate  in  fee^simple  had  passed;"  that  is,  by 
the  words  enabling  her  to  give  the  same  after  her  decease  to  whom 
she  pleased.  So  tliat,  according  to  the  opinion  of  the  Court,  even 
without  the  words  "  heirs  and  assigns,"  there  would,  but  for  the 
express  limitation  to  the  wife  for  life,  have  been  an  estate  in  fee. 


Fearce  r.  Vincent,  E.  T.  1833.    Ex.     I  C,  ^  M,  598;  S.  C. 

3  Tyrw.  663. 

Testator  devised  certain  real  estates  to  his  cousin,  J.  P.,  for  And  a  devise  to 
life,  and  after  J.  P.'s  decease,  his  real  and  personal  estate,  and  all  ac-  ^-j  ^^  ^^  ^® 
cumulations,  to  such  of  testator's  next  of  kin,  being  a  male,  as  J.  P.  ^hen^to^B^*  A. 
should,  by  deed  or  will,  appoint,  and,  in  default  of  such  appoint-*  had  not  been 
ment,  to  such  of  testator*  s  relations  of  the  name  of  P.,  being  a  male,  heard  of  for 
as  J.  P.  should  adopt,  for  the  purpose  of  education,  if  he  should  be  ™*»J  years  :— 
living  at  the  time  of  the  decease  of  T.  P.;  and  in  case  J.  P.  should  JJ^jj^  in'tes- 
not  have  adopted  such  male  relation,  or  he  should  not  be  living  at  tator's  lifetime 
the  time  of  the  decease  of  T.  P.,  then  unto  the  next  and  nearest  of  without  issue, 
kin  of  the  testator,  being  a  male,  or  the  elder  of  such  male  relations,   B*  took  an  ea- 
in  case  there  should  be  more  than  one  of  equal  degree,  who  should  ^*®  ***  ^' 
be  living  at  the  testator's  decease,  his  heirs,  &c. ;  he  then  gave  the 
second  and  other  presentations  to  a  rectory  to  T.  P.  during  his  Ufe, 
and  his  plate,  books,  ftimiture,  &c.,  to  his  executors,  in  trust,  to 
suffer  J.  P.  to  use  the  same  during  his  life,  and,  aft^  his  decease,  in 
trust  for  the  persons  who  should  succeed  to  or  inherit  his  real  es- 
tates, under  and  by  virtue  of  his  will;  and  he  also  gave  T.  P.  a 
leasing  power  for  a  term  of  seven  years,  at  the  best  and  most  im- 
proved annual  rent,  and  without  taking  any  fine  or  premium.     At 
the  death  of  the  testator  T.  P.  was  his  next  of  kin,  exoept  a  brother 
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of  the  testator's,  who  had  gone  to  sea,  and  had  not  been  hetrd  of 
for  many  years. 

The  Court  held,  that  if  the  testator's  brother  died  without  issue 
in  the  lifetime  of  the  testator,  J.  P.  took,  under  the  ultimate  lisuta- 
tion  contained  in  the  will,  an  estate  in  fee-simple  in  the  teststor^i 
real  estates,  and  an  absolute  interest  in  his  personalty. 


Doe  d.  Hukman  v.  Haslewood,  H.  T.  1837.  K.  B.    1  i\r.  f  P. 

352. 

Testator  left  all  Dbvise  as  follows: — "  I  give  unto  my  wife,  her  heirs  and  assigns 
hU  pr^rty  to  foj  ever,  all  the  residue  of  my  goods,  chattels,  and  personal  estate 
then  add^  '*  I  ^^^soever  and  wheresoever,  and  also  all  my  right,  tide,  and  ioterest 
make  my  wife  of,  in,  and  to  all  and  every  sum  and  sums  of  money  whatever,  which 
■ole  executrix  now  is,  are,  or  shall  be  due  to  me  upon  and  in  virtue  of  any  bill, 
&  ^"l^H*w*"'  ^n<J*  0**  other  securities;  I  do  likewise  make  my  vnfe  full  and  sole 
that  she  took  a  ^^^^ut^*  of  the  freehold  house  situate,"  &c. 
fee  in  the  ^^  ^tir. — It  is  to  be  observed,  that  it  does  not  appear  that  the 

house.  testator  was  possessed  of  any  other  property  beyond  that  which  is 

noticed  by  his  will.     Nor  can  we  perceive  an  allusion  to  any  other 
object  of  his  bounty,  except  his  wife.     Moreover,  in  the  eartier 
clause  of  the  will,  all  the  testator's  personal  property,  induding 
every  thing  due  to  him  upon  securities  of  every  kind,  is  (though 
the  word  "  heirs"  is  there  as  much  misapplied  as  the  word  ^'execu- 
trix"  to  the  freehold  house),  beyond  all  doubt,  bequeathed  to  the 
wife.     Having  thus  completed  his  purpose  with  respect  to  the  whole 
of  his  personalty,  the  will  immediately  proceeds  to  notice  the  only 
remaining  property  of  the  testator — his  freehold  house,  No.  15, 
Queen-street,  in  the  parish  of  St.  Giles.     For  what  purpose,  then, 
can  we  suppose  that  the  house  was  introduced  into  the  will  at  all  I 
Why  is  it  mentioned  in  immediate  connexion  with  property  most 
certainly  disposed  of,  if  he  meant  to  die  intestate  vrith  respect  to  it? 
We  can  discover  no  other  probable  or  reasonable  supposition  but 
that  the  hoase  was  introduced  into  the  will  with  the  intention  of 
disposing  of  it;  and,  if  so,  there  is  no  other  conclusion  possible  but 
that  he  meant  the  disposition  to  be  in  favour  of  his  wife.    We, 
therefore,  think  that,  by  the  words  '*  I  do  likewise  make  my  said 
wife  full  and  sole  executrix  of  the  freehold  house,"  &c.  the  testator 
did  intend  to  devise  that  house  to  his  wife,  and  that  (however  in- 
artificially  he  has  executed  his  purpose)  he  fully  believed  that  he 
had  done  so.     Whatever  effect  can  reasonably  be  given  to  the  word 
"likewise,"  we  are  not,  we  think,  authorized  to  reject  and  expunge, 
as  wholly  insignificant  and  unmeaning,  a  clause  in  the  will  in  whrch 
we  have  no  doubt  that  the  testator  himself  thought  his  meaning  had 
been  moat  fully  and  even  learnedly  expressed;  and,  if  this  dause 
must  be  retained,  as  we  are  of  opinion  it  must,  it  seems  impossible 
to  say  that  the  testator  did  not  intend  to  give  to  his  wife  some  in- 
terest, and,  if  so,  there  is  not  only  nothing  to  limit  the  intention  to 
Saving  her  any  thing  less  than  "  the  full  and  sole"  dominion  over 
e  house  in  question,  or,  in  other  words,  an  estate  in  fee-simple 
thereb.  

Dob  d.  Pratt  v.  Peatt,  H.  T.  1«37.  K.  B.     1  i^.  f  P.  354, 

ih>,  open  the  TESTATOR,  after  directing  that  his  debts  and  funeral  expenses 

#<vr4«,  "  I  ap-    ihould  be  paid  by  his  executor,  bequeathed  annuities  to  two  of  his 
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relatives,  and  gave  5/.  to  his  heir-at-law;  and  he  then  used  the  fol-  point  A.  B.  my 
lowing  words: — "I  appoint  W.  P.  my  whole  and  sole  executor  of  "ole  executor 
all  my  houses  and  land  situate  at  F.*'  boiise8°^. 

The  Court  held,  that  W.  P.  took  an  estate  in  fee.  at,"  &c.,  A.'  B. 

takes  an  estate 
■  in  fee. 

Doe  d.  BooLEY  v.  Roberts,  £.  T.  1840.  Q.  B.    3  P.  {-  D.  578. 

Devise  in  the  following  words : — "I  give  and  hequeath  to  M.,   And  a  devise  of 
my  wife,  all  my  lands,  messuaees,  and  tenements,  hy  her  freely  to  be  !*'*^»  5^^f  *"* 
po^essed  and  enjoyed  with  dl  my  property  whatsoever."  'H^ol^lr 

Per  Cur. — It  would  be  enough  for  the  Ckiurt  to  say,  that  they  property  what- 
cannot  read  this  will  without  a  full  conviction  that  the  testator  meant  soever/'  passes 
to  give  his  wife  the  fee  with  respect  to  these  lands;  but  we  draw  our  *  ^**' 
conclusion,  in  the  present  case,  from  the  peculiar  language  employed, 
— the  lands,  messuages,  and  tenements  are  to  be  by  the  wife  freely 
possessed  and  enjoyed  with  all  the  testator's  property  whatsoever. 
The  case  does  not,  indeed,  find  that  the  testator  had  any  personalty. 
However,  it  is  impossible  that  a  man  possessed  of  lands  and  tene- 
ments should  be  wholly  without  it;  yet  we  are  not  to  infer  that  fact 
from  the  probability  alone.     But  he  plainly  thought  he  might  die 
possessed  of  personalty,  and  in  that  case  he  clearly  meant  that  his 
will  should  give  it  in  the  same  manner  as  the  lands.     This  appears 
to  us  to  be  a  full  indication  that  he  gave  both  in  perpetuity.     A  de- 
cision to  this  effect  leaves  all  the  cases  untouched. 


Doe  d.  Simpson  v.  Simpson,  H.  T.  1838.  C.  P.    4  Bing.  N.  S. 

333. 

A  TESTATOR  being  seised  in  fee  of  certain  premises,  parcel  of  a  Under  a  devise 
manor,  according  to  the  custom  whereof  lands  were  forbidden  to  be  ^  "A*  ^'^ , 
entailed,  devised  as  follows: — "I  give,  devise,  and  bequeath  to  my  ^iJig^g"*" 
son,  J.  S. ,  his  heirs  and  assigns  for  ever,  all  my  estates,  dwelling-house,   ever ;  bot,  if 
&c.    But  if  it  shall  happen  that  my  said  son,  J.  S.,  shall  die  without  he  should  die 
leaving  any  child  or  children,  in  that  case  I  give,  devise,  and  bequeath  ^'*®"'  issue," 
all  my  before-mentioned  estates,  lands,  &c.,  said  to  be  given,  devised,  certain  nstoral 
and  bequeathed  to  my  son,  J.  S.,  his  heirs  and  assigns  for  ever,  unto  children  of  tes- 
my  five  natural  children,  &c.,  to  be  equally  divided  amongst  them,  tator : — A.  B. 
share  and  share  alike;  and,  if  any  of  my  five  children  should  die  takesafec- 
vrithout  issue,  such  share  of  him,  her,  and  them  so  dying  shall  go  ^^^^^  ^^  '* 
equally  amongst  the  survivors.     My  will  also  is,  and  I  hereby  order 
and  direct,  that,  if  my  present  wife  should  leave  no  issue  to  inherit 
the  freehold  estate  at  H.,  all  the  said  estate  shall  be  subject  to 
the  same  mode  of  distribution  amongst  my  aforesaid  five  children, 
as  also  the  other  property  above  mentioned,  given  and  bequeathed  to 
mj  said  son,  J.  S.,  in  case  he  dies  without  issue." 

The  Court  held,  that  the  estate  taken  by  J.  S.  under  the  will  was. 
a  fee-simple,  conditional  at  common  law;  that  the  possibility  of  the 
testator's  reverter  descended,  on  his  death,  upon  his  son,  J.  S.,  as 
his  heir-at-law,  which  estate  became  merged  in  his  fee-simple;  and, 
consequently,  the  demise  of  J.  S.,  the  first  taker,  to  the  lessors  of 
the  plaintiff  was  good,  and  the  limitation  over  to  the  five  children  of 
the  original  testator  was  void. 
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The  words 
"heirs  of  the 
body"  are 
words  of  limi  • 
Ution*. 


2.  Estate  TaiL 

Doe  J.  Atkinson  r.  Feathbrstone,  H.  T.  1831.  K.  B.     1  B. 

i'  Ad.  944. 

*'  I  GIVE  and  bequeath  unto  my  son-in-law,  John  Atkinson,  and 
Elizabeth  his  wife,  idl  that  dose,  &c.,  to  hold  to  them  the  said  John 
and  Elisabeth,  for  and  during  the  tenn  of  their  two  naturd  lires, 
and  for  the  life  of  the  longer  liver  of  them;  and  from  and  immedi- 
ately after  the  decease  of  the  surviTor  of  them,  then  I  give  and  devise 
the  same  unto  the  hein  of  the  body  of  the  said  Eluaheth,  hy  the 
said  John  already  b^potten,  or  to  be  begotten,  to  be  equally  divided 
amongst  them,  share  and  share  alike;  all  the  rest,  reaidue,  and 
remainder  of  my  real  and  personal  estate,  of  what  nature  or  kind 
soever,  I  give  and  bequeath  to  the  said  John  Atkinson,  whom  1 
appoint  sole  executor  of  this  my  will." 

The  Court  held,  that  the  words  <'  heirs  of  the  body  '*  were  words 
of  hmitation,  and  were  not  altered  by  the  subsequent  words  **  to  be 
equally  divided,*'  &c.,  consequently,  that  the  first  devisee  took  an 
estate  tail. 


Where  it  is  the 
intention  of  the 
testator  that 
gavelkind  land 
shall  remain  in 
the  family,  the 
devidee  takes  in 
tail. 


Doe  d.  Bosnall  v.  Harvey,  T.  T.  1825.  K.  B.     4  B.  f  C.  610; 

S.  C.  7  D.  f  R.  78. 

A  MAN  seised  in  fee  of  lands  in  gavelkind,  devised  all  his  real 
estate  whatsoever  unto  his  nephew  T.  C.  for  life,  and  then  to  trustees 
to  preserve  contingent  remainders,  and  after  the  decease  of  the 
nephew,  T.  C,  to  the  heirs  of  the  bodr  of  T.  C,  as  well  female  as 
male,  to  take  as  tenants  in  common,  and  not  as  joint- tenants,  and  for 
default  of  such  issue  to  trustees  for  a  term  upon  certain  trusts,  and 
after  the  determination  of  that  estate,  to  his  nephews,  J.C.  and  C.  C^ 
for  their  respective  natural  lives,  as  tenants  in  common,  and  not  as 
joint-tenants,  and  after  their  respective  deceases,  unto  the  heirs  of 
the  respective  bodies  of  J.  C.  and  C.  C,  as  well  female  as  male,  to 
take  as  tenants  in  commou  and  not  as  joint-tenants,  and  in  default 
of  such  issue,  to  his  own  right  heirs  for  ever. 

The  Court  held,  that  it  was  the  general  intent  of  the  testator  that 
the  estate  should  remain  in  the  family  of  T.  C,  and  that  therefore 
he  took  an  estate  in  tail  general. 


*  A  testator  devised  his  freehold  lands  to  trustees  in  fee,  dialled  with  an 
annuity,  payable  to  J.  H.  D.  oot  of  his  estate,  and  with  so  mach  of  his  debts 
and  legacies  as  his  personal  estate  would  not  extend  to,  upon  trust,  to  pay  the 
rents  to  his  widow,  who  died  before  him,  and  after  her  death  to  apply  the  rents 
to  his  daughter  Isabella,  until  she  should  attain  twenty-five,  and  irom  and  after 
her  attaining  that  age,  then  to  his  daughter  Isabella  in  fee;  "but  in  case  it 
should  happen  that  my  said  daughter  depart  this  life  without  leuTing  issue  law- 
fiilly  begotten,''  then  he  devised  the  same  to  W.  F.  and  J.  D.  H.  in  fee.  He 
also  gave  the  trustees  power  to  sell  any  part  of  the  premises  for  payment  of  ddits. 
^c.  They  did  sell  a  portion  for  the  payment  of  his  debts.  His  daughter  Isa- 
bella, before  she  attained  the  age  of  twentyfive,  died  without  leaving  issoe, 
having  suffered  a  recovery  to  bar  the  entail  .—Held,  first,  that  Isabelk  took  aa 
esUte  tail  in  the  premises;  secondly,  that  it  vested  immediately  upoo  the  death 
of  the  devisor ;  thirdly,  that  the  trustees,  however,  took  the  1^  estate,  and  her 
recovery  only  operated  to  bar  the  equitable  remainder  dependent  upon  the  equit- 
able estate.  (Doe  d.  Cadogan  r.  Swart,  E.  T.  1838,  Q.  B.,  3  N.  &  P.  197). 
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Doe  d.  Garroo  r.  Garrod,  H.  T.  1831.  K.B.     2  B.^  Ad.  817. 

A  TESTATOR,  possessed  of  freehold  lands  and  of  copyhold  lands  A  devise  to 
of  borough  English  custom,  devised  all  to  A.  for  life,  remainder  to  A.  B.  for  life' 
A.'s  son,  remainder  to  the  eldest  son  of  that  son,  if  he  had  one,  but  J^n.*^f  he^had 
if  he  had  no  son,  then  to  the  next  eldest  regular  male  heir  of  his  none,  then  overt 
(testator's)  family,  so  long  as  there  should  be  one  of  them  in  being,  the  son  ukes  an 

The  Court  held,  that  the  son  of  the  first  devisee  took  an  estate  «s***c  **»*• 
tail;   and  that  the  descent  as  to  the  copyholds  must  follow  the 
custom;  and,  therefore,  that  the  youngest  son  of  the  tenant  in  tail 
was  entitled.  

Broadhurst  v.  Thomas,  M.  T.  1830.  K.  B.     2  B.  ^-  Jd.  1. 

Testator  devised  all  his  real  estate  to  his  wife  for  life,  after  her  Devise  to  A. 

decease,  a  part  to  his  grandson,  Alexander,  his  heirs  and  assigns  for  ^^^  afterwards 

ever.     Of  other  part  he  thus  disposed: —To  his  daughter  Ellen  ^iSv*n**i,„t* 

for  life,  remainder  to  her  husband  John  for  life.     Then  followed —  in  default  of 

*'  My  will  likewise  is,  that  at  the  decease  of  my  son-in-law,  John,  issae  then  over; 

the  same,  the  whole  legacy  to  him  shall  go  to  my  grandson  William  B.  takes  an 

and  to  his  children  lawfully  begotten  for  ever;  but  in  default  of  ^^^^ '"  **"• 
such  issue  at  his  decease,  to  my  grandson  Alexander,  his  heirs  and 
assigns  for  ever. 

The  Court  held,  that  the  grandson,  William,  took  an  estate  tail. 


Raggett  p.  Beatry,  M.T.  1828.  K.  B.    5  Bin^.  343. 

A  TESTATOR  dcvised  lands  *'  to  the  use  of  G.  B.,  the  second  son  So,  under  a 

of  his  nephew,  J.  B.,  to  enter  upon  and  possess  the  same  after  the  demise  to  A., 

decease  of  the  father,  the  said  J.  B;"  and  by  his  will  directed  that  JJ^^^er  and  ' 

J.  B.  and  G.  B.  should,  within  one  year  next  after  his  decease,  pay  possess  the 

100/.  to  certain  trustees  named  in  the  will,  for  them  to  discharge  land,  &c.,  on 

certain  lesracies,  and  that  if  J.  B.  and  G.  B.  did  not  pay  the  100/.  the  death  of  B., 

within  the  time  limited,  the  trustees  should  let  the  premises,  and  '"  •       *i.^« 

1  •!    /      i^xrwt     1111  "111         •  no  issue  then 

receive  the  rents  until  the  100/.  should  be  paid,  they  keeping  pos-  ^ver,  A.  takes 

session  of  the  title-deeds,  and  not  allowing  J.  B.  and  G.  B.  to  sell  an  estate  tail. 
or  mortgage  the  estate  until  the  legacies  were  paid;    and  that  if 
G.  B.  should  die,  and  have  no  child  lawfully  begotten  of  his  body, 
the  trustees  should  sell  the  premises,  and  distribute  the  produce 
amongst  the  brothers  and  sisters  of  the  testator. 

The  Court  held,  that,  under  this  devise,  G.  B.  took  an  estate  tail 
in  the  premises  upon  the  death  of  J.  B.,  his  father. 

Carne  v.  Roche,  M.  T.  1830.  C.  P.     7  Bint;.  226. 

Devise  of  all  testator's  real  and  personal  estate  unto  the  heir-  And  a  devise  to 

at-law  of  Mrs.  R.,  (Mrs.  R.  being  then  alive,  and  surviving  the  tes-  *  f^^^'^^"**^^** 

tator),  and  in  case  such  heir-at-law  should  die  without  issue,  then  ^11^^ 'and  if^he 

to  the  next  heir-at-law  of  the  said  Mrs.  R.,  and  his  or  her  issue.  heir-at-law 

The  Court  held,  that  the  eldest  son  of  Mrs.  R.  took  an  estate  tail  died,  then  to  the 

in  the  real  estate  devised  by  the  will,  as  heirat-law.  nextheir-at- 

''  law,  passes  an 

■  estate  in  tail. 

Doe  d,  Jearrad  r.  Bannister,  M.  T.  1840.  Ex.   7  M.  ^  TF,  292. 

A  TESTATOR  by  his  will  devised  as  follows :   **  I  give  my  house,  Under  a  devise 

Ac,  at  Gittersham,  to  Sarah  Smart  and  her  heirs,  if  she  has  any  to  "  a.  B.  and 
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berhcirfl,  if 
•nj,  if  not,  to 
C.  D.,  and 
then  E.  F.,aiid 
hi<  heirs,"  A. 
B,  takei  an 
ettate  tail. 


Under  a  devise 
to  A.  B.  for 
life,  upon  hii 
taking  the  tes- 
tator^ name, 
then  to  his 
children,  with 
remainder  over 
in  trust,  A.  B. 
takes  an  estate 
UU. 


So,  under  a  de- 
vise to  A.  and 

B.  for  life,  and 
to  their  issue, 
and,  if  both  or 
either  die  with- 
out issue,  to 
the  survivor, 
and  then  to  C, 
and  in  default 
of  issue  over  to 
the  right  heir, 

C.  only  takes 
an  estate  in  tail. 


child;  if  not,  then,  after  the  decease  of  herself  and  her  hosband, 
Biehard  Smart,  I  gi?e  it  to  Fraaoes  Macdonald  and  her  heirs." 
Sarah  Smart  had  a  child,  which  died  after  the  execution  of  the  wiD, 
and  in  the  lifetime  of  the  testator;  her  husband  also  died,  leaTing 
her  siirriving. 

•  Per  Cur. — The  language  of  this  devise  is  not  quite  tedmical, 
which  makes  the  reading  a  little  obscure;  but  we  think  the  most 
reasonable  construction,  and  the  onlj  one  which  will  satisfy  the  in- 
tention of  the  testator,  is,  that  at  all  CTcnts  Sarah  Smart  should 
have  an  estate  for  life;  the  words  are:  ''I  give  mj  house  &c.,  to 
Sarah  Smart  and  her  heirs,  if  she  has  any  chUd."  It  has  been  con- 
tended these  words  mean,  that,  if  at  any  time  she  should  hare  a 
child,  the  estate  should  go  to  her  and  her  heirs  generally;  but  it 
appears  to  us  that  the  testator  considered  the  word  '*  heirs"  as 
children  of  the  body,  and  so  used  it.  The  intention  was,  that  the 
property  should  go  to  her  for  life,  and  at  her  death  to  her  children, 
if  any;  but  if  no  children  to  be  her  heirs,  then  it  was  to  go  over. 
We  think  that  Sarah  Smart  took  an  estate  tail. 


Nash  r.  Coates,  H.  T.  1832.  K,  B.    3  A  ^  Ad.  39. 

R.  N.,  by  will,  devised  to  trustees,  and  the  surnyor,  and  the 
heirs  of  such  survivor,  in  trust  for  F.  W.,  till  he  arrived  at  the 
age  of  twenty-one,  upon  his  legally  taking  the  name  of  R.  N.;  and 
then,  upon  his  attaining  that  age,  and  legally  taking  the  name 
of  R.  N.,  to  hold  to  him  the  said  F.  W.  during  his  natural  life,  and 
from  and  after  his  decease,  to  the  trustees,  and  the  survivor,  and 
the  heirs  of  such  survivor,  to  preserve  contingent  remainders  in  trust 
for  the  heirs  male  of  the  body  of  the  said  F.  W.  lawfully  issuing, 
and  in  default  of  9uch  issue,  to  F.  W.,  in  the  same  terms. 

The  Court  held,  that  F.  W.  took  an  estate  tail. 


Franks  r.  Price,  M.  T.  1838.  C.  P.    5  Bing.  N.  S.  37;    S.  C. 

6  Scott,  710. 

Testator  devised  lands  to  his  two  daughters  for  Ufe,  remainder 
to  his  sister  for  life,  remainder  to  M.  and  N.  for  life,  and,  if  either 
of  them  should  die  without  leaving  issue  male,  the  whole  to  the 
survivor;  but  if  M.  should  die  after  the  testator*s  daughters  and 
sisters,  and  before  N.,  leaving  issue  male,  then  a  moiety  to  the  first 
and  other  sons  of  M.  in  tail  male;  and,  in  default  of  such  issue  to  N. 
for  life,  remainder  to  his  first  and  other  sons  in  tail  male;  and,  in 
default  of  such  issue,  to  testator's  right  heirs;  and  there  was  a  like 
limitation  as  to  a  moiety,  in  case  of  N.  so  dying;  and  if  both  M. 
and  N.  should  die  without  issue  male,  or  such  issue  die  without 
issue  male,  the  estate  to  go  over  to  such  person  as,  at  the  death  of 
the  survivor,  should  be  the  testator's  right  heir. 

The  Court  held,  that,  upon  the  death  of  the  testator^s  daughters 
and  sister,  and  of  M.,  without  issue,  in  the  lifetime  of  the  danghters, 
N.  took  an  estate  tail  in  the  whole. 


Doe  <f.  BuRRiN  r.  Charlton,  T.  T.  1840.  C.  P.     1  Seoit,  K.  5. 

290;  S.  C.  I  3f.  f  G.  429. 

DcviarbyA.to       A  TiSTATOR  devised,  after  previous  esUtes  to  his  kinsman  C, 
'^'  ^ B.  for  life,  and  after  to  the  eldest  son  of  C,  and,  for  want  of  such  issue. 
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then  to  hia  daughter  or  daughters,  share  and  share  alike,  for  ever;  for  life,  and  his 

"  but  in  case  my  said  kinsman  have  no  issue,  then  to  him  and  his  !*"*»  S,!^*^ 

,.-„•'  issue,  then  to 

heirs  for  ever.  D.,  B.  tokcs 

The  Court  held  that  C.  took  an  estate  tail  general.  an  estate  tail 

general*. 

Doe  d.  Jones  v.  Owen,  E.  T.  1830.  K.  B.     I  B.  ^  Ad.  318. 

Upon  a  devise  to  testator's  wife  for  life,  and  then  to  be  relin-  Devise  to  tes- 

quished  to  his  son  at  her  decease,  and,  if  he  should  die  without  issue,  Jf-*®*"'*  '"J*  ^^ 

then  the  real  estate  to  go  equally  between  his  daughters,  M.  and  S„  ^^  ^^  if^hc*"^ 

for  the  life  of  M.,  and  at  her  death  the  whole  to  S.  and  her  heirs,  ^jed  without 

He  also  directed  that,  if  his  son  should  survive  his  mother,  he  should  issue,  then  to 

pay  S.  5/.  within  twelve  months  after  the  mother's  death.  ^  daughters. 

The  Court  held,  that  the  son  took  an  estate  Uil,  with  remainder,  ^c/^te^tail," 

and  not  an  executory  devise,  to  M.  and  S. ;  and  that  the  pecuniary  ^ith  remain-' 

legacy,  payable  to  S.  on  the  life  estate  in  remainder  to  M.,  did  not  derf. 
shew  a  different  intent. 


3.  ll9tatefor  Life* 

Doe  d.  Sewell  v.  PARRArr,  E.  T.  1832.  K.  B.    3  B.  ^Jd.  460. 

Testator  devised  as  follows:    '*  I  bequeath   to  the  Hon.  T.  Devise  of  "my 

Stapleton  1200/.,  being  the  amount  of  Lord  Le  Despenser's  bond,  to  chambers  in  A., 

be  paid  by  my  executors  into  his  own  hands,  for  his  sole  and  sepa-  f^^Ini^J.J'^&c 

rate  use;  I  also  bequeath  to  him  my  chambers  in  the  Albany,  for  except  such  as 

which  I  paid  six  hundred  guineas,  with  all  my  furniture,  except  I  may  particu- 

snch  articles  as  I  may  particularly  except  from  this  donation."  ^■''^y  except," 

Per  Cwr.— We  think  that  A.  only  takes  an  estate  for  life  in  the  ^^^^^  ~^** 
chambers  in  the  Albany,  though  there  is  no  doubt,  morally  speaking,  *' 

of  the  testator's  intention  to  pass  the  fee:  but  we  do  not  think  that 
be  has  used  words  sufficient  to  express  that  intention. 

*  Where,  after  a  devise  of  lands  to  M.  for  life,  remainder  to  the  use  of  the 
heir  of  the  body  of  M.  in  tail,  with  remainders  over  to  divers  parties  for  life,  and 
to  the  heirs  of  their  bodies  respectiTely,  in  tail,  the  testator  aidded,  "  the  aifore- 
said  limitations  to  be  in  strict  settlement:'* — Held,  that  M.  took  an  estate  in 
tail  general  in  the  real  estates  of  the  testator.  {JDougla$  v.  Conffreve,  M.  T.  1837, 
C.  P.,  4  Bing.  N.  S.  1 ;  S.  C.  3  Scott,  223). 

t  Where  the  testator,  by  his  will,  devised  lands  to  trustees,  to  the  use  of  his 
wife  for  life,  remainder  to  his  three  children,  for  their  lives,  in  equal  shares,  and 
the  issue  of  their  respective  bodies  for  their  respective  lives  only,  for  ever ;  and 
in  case  of  the  death  of  either  of  the  three  children  without  issue,  then  for  the 
survivors  or  survivor  for  life  only,  or  their  respective  lawful  issues,  in  equal 
shares,  for  life ;  and  if  but  one,  then  to  such  one  for  life,  and  the  heir  of  his  or 
her  body  for  ever,  remainder  over.  Every  child  marrying  was  empowered  to  make 
a  settlement  of  his  share  for  the  lives  of  the  parties  only  and  their  issue,  with 
remainder  over  in  tail.  By  a  codicil  reciting  the  devise,  he  devised  the  premises, 
after  the  death  of  his  wife,  to  the  trustees  in  fee,  in  trust  for  his  three  children,  as 
tenants  in  (x>mmon,  for  ninety-nine  years  from  his  decease,  if  they  or  either  of  them 
shoold  so  long  live,  snd  after  to  the  trustees  to  preserve  &c. : — Held,  that,  under 
the  will  and  codicil  the  children  took,  as  tenants  in  common,  estates  for  ninety* 
nine  years,  if  they  respectively  should  so  long  live,  with  remainders  to  the  trustees 
in  the  codicil  named,  and  their  heirs,  during  the  respective  lives  of  the  three 
children,  to  preserve  &c.,  with  remainder  to  the  children  as  tenants  in  common 
in  tail  general,  with  cross  remainders  between  them  in  tail  general.  (J9rool:s  v. 
l\imer,  H.  T.  1835,  C.  P.,  2  Bing.  N.  S.  422 ;  S.  C.  2  Scott,  611). 

%  Devise  to  testator's  children  and  their  lawful  issue  in  tail  general,  with  benefit 
of  sarvivorship  as  tenants  in  common,     it  appearing  that  the  word  **  issue  "  was 
VOL.  V.  XX 


666 


WILLS,  kc.—Kind  of  EBtatt— Before  1  Vxci.  c.  26. 


So,  a  devise  to 
an  ezecatrix 
**  of  all  and 
singular  my 
lands,  &c./'  to 
be  by  her  pos* 
sessed  and  en- 
joyed, only 
passes  an 
estate  for  life. 


Doe  d.  Ashby  v,  Baines,  E.  T.  1835.  Ex.     2  C,  M.  ^R.  23. 

A  TESTATOR  directed,  by  his  will,  that  his  joint  debts  and  funeral 
charges  should  be  paid  and  charged  by  his  executrix,  thereinafler 
named.  He  then  gave  a  legacy  to  his  heir-at-law,  and  other  legacies, 
and  concluded  thus :  <'  Also,  I  give  to  E.  S.,  whom  I  likewise  con- 
stitute, make,  and  ordain  the  sole  executrix  of  this  my  last  will, 
all  and  singular  my  lands,  &c.,  by  her  truly  to  be  possessed  and 
enjoyed." 

Per  Cur, — E.  S.  only  takes  an  estate  for  life.  The  word  "lands" 
used  in  a  will  is  not  equivalent  to  the  word  "  estate"  in  a  devise. 
In  regard  to  the  charge  upon  the  devisee,  the  payment  of  the  debts 
must,  according  to  the  opinion  of  De  Grey,  C.  J.,  in  Goodright  d. 
Phippe  V.  Alletiy  Sir  W.  Blackstone,  1041,  n.,  be  charged  fofthe 
real  as  well  as  personal  estate;  but  we  cannot  construe  this  to 
be  a  charge  on  the  real  estate  without  express  words. 


Under  a  devise 
to  the  widow 
for  life,  and 
then  to  his 
daughters  and 
their  issae,  they 
only  take  an 
estate  for  life. 


Doe  d.  Amlot  v.  Davies,  H.  T.  1839.  Ex.     4  M.  ^  W.  599. 

A  testator  gave  two  houses  to  trustees  in  trust,  to  pay  the 
rents,  &c.,  to  his  wife  during  widowhood,  and  afterwards  "  to  tbe 
use  and  behoof  of  all  and  every  of  my  child  or  children  by  my  said 
wife,  equally  to  be  divided  between  them,  share  and  share  alike,  and 
the  lawHd  issue  of  their  or  her  or  his  bodies  or  body  for  ever."  la 
a  subsequent  clause  he  said,  "I  give,  devise,  and  bequeath  unto  mj 
daughter,  Frances  James,  the  sum  of  300/.  when  she  attains  twenlT- 
one,  and  the  house  where  she  now  lives,  after  the  decease  of  her 
mother,  or  the  day  of  her  marriage;  also,  I  give,  devise,  and  be- 
queath unto  my  daughter,  Rachel  James,  the  sum  of  300/.,  when 
sne  attains  twenty-one,  and  the  house  now  in  the  occupation  of 
David  Davis,  afler  the  decease  of  her  mother^  or  the  day  of  her 
intermarriage."  The  two  houses  mentioned  in  the  second  clause 
were  the  same  as  the  two  first  spoken  of.  The  testator  never  bad 
more  than  the  two  children  named  above. 

The  Court  held,  upon  the  construction  of  this  will,  that,  apon  the 
death  of  the  mother  the  daughters  became  tenants  for  life  in  pos- 
session of  these  houses  respectively,  with  immediate  remainder  (o 
themselves  as  tenants  in  common  in  tail. 


Knocker  v.  Bunbury,  H.  T.  1840.  C.  P.     6  Bin^.  N.  8.  306. 

So,  a  devise  to  A  TESTATOR,  being  seised  of  real,  and  possessed  of  personal,  pro- 
A.,  and  to  her  perty,  after  desiring  his  executors  to  purchase  certain  annuities  for 
children  a^r  -^  B,  and  her  children,  out  of  such  monies  of  his  as  might  come 
A^.'^aiTLtate       ^^^  ^^^^^  luuids,  dcviscd  as  follows:  "  And,  with  regard  to  all  the 

rest  of  my  property,  of  what  kind  soever,  I  do  hereby  desire  mj 
executors,  after  payment  of  my  just  and  lawful  debts  and  funeral 
expenses,  to  pay  and  make  over  the  whole  to  my  beloved  dan|[^ter, 

M.  D.  B.,  wife  of ,  and  to  the  children  of  my  said  daughter, 

after  her  decease." 
The  Court  held,  that  the  executors,  took  no  interest,  under  the 


A.  an  estate 
for  life. 


throughout  the  will  used  aa  synonymona  with  tons  or  dangfaten  of  cUIAtB  :^ 
Held,  that  the  testator's  children  took  estates  for  life,  with  oontnigait  remmien 
in  tail  general  to  the  grandchildren.  {Curiham  v.  Newland^  T.  T.  1835,  C. P< 
2  Bing.  N.  S.  58). 
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will,  in  the  freehold  property  of  the  testator,  hut  that  they  had  the 
power  to  settle  the  freehold  property  upon  the  daughter  for  life,  with 
remainder  after  her  decease  to  her  children  in  fee. 


Doe  d.  Norris  v.  Tucker,  £.  T.  1832.  K.  B.    3  B.  ^Ad.  478. 

By  will,  testator  gave  unto  his  wife  his  freehold  estate,  called  So,  under  a 

Pouncetts,  for  her  natural  life.     He  gave  her  also  his  stock,  goods  devise  to  testa- 

and  chattels,  for  life.     He  gave  unto  his  heir  10/.,  and  then  pro-  J*?*"'"  ^^^l 

ceeded;  "  All  the  ahove-hequeathed  lands,  goods,  and  chattels,  after  ^^  and  goods' 

the  death  of  my  wife  I  give  and  devise  unto  my  children,  share  and  for  life,  and 

share  alike,  equally  to  he  parted  between  them."  afterwards  to 

Per  Cur.— We  think  that  the  children  take  only  an  estate  for  J^tf^.*^°^ 

life.     The  expression,  "  freehold  estate,  called  Pouncett's,"  means,  betweenthcm 

we  apprehend,  only  to  describe  the  estate,  and  not  the  interest  which  the  children 

the  testator  had  in  it.     "  All  the  above-bequeathed  lands,  after  the  only  take 

death  of  my  wife,  I  give"  &c.,  would  not  of  itself  pass  the  fee.  Then  ^^^^  f^*"  1»^« » 
it  is  said  that,  by  reference  to  the  words  in  the  will,  "  estate"  should 
be  construed  to  mean  the  whole  of  the  interest  which  the  testator 
had;  but  it  is  to  be  observed  that  the  testator  has  changed  the 
terms.  In  the  bequest  to  his  wife  he  says,  "  his  freehold  estate;" 
in  that  to  his  children,  he  uses  the  word  **  lands." 


Bennett  v.  Lowe,  E.  T.  1831.  C.  P.     7  Bin^.  533. 

Devise  to  trustees ,  to  pay  rents  and  profits  equally  to  A.,  B.,  C,  and  a  devise  to 

and  D.,  (females),  for  their  respective  separate  use;  and  if  they  die,  ?./®"*^^  f°'' 

leaving  daughters,  the  share  or  interest  of  the  respective  mothers  to  Sauithter  and 

go  to  the  daughters;  provided  that,  in  case  any  of  them.  A.,  B.,  C,  in  default  then 

or  D.  shall  die  without  issue,  then  devise  over.  over,  is  an 

The  Court  held,  that  A.,  B.,  C,  and  D.  respectively  took  estates  «»t»te  for  life. 
for  hfe,  and  their  daughters  estates  for  life. 


Doe  d.  Gwillim  v.  Gwillim,  T.  T.  1833.  K.  B.    2N,^M.  247; 

S.  C.  2B.^Ad.  122. 

*'  I  GIVE  and  bequeath  to  my  dearly  beloved  wife  the  whole  of  my  Under  a  de- 
estates,  and  goods  and  chattels,  and  living  stock,  debts,  during  her  ^^  to  several, 
widowship,  and  no  longer,  to  keep  it  in  possession,  nor  by  any  bus-  J^g,]!^^"  ^^ 
band  or  helpmate,  or  company-keeper,  or  inmate,  or  by  any  person  ^^^  ^q^  ^i^^^. 
that  take  a  lease  of  her  life,  or  lodger,  but  directly  to  go  to  my  dear  out  words  of 
children,  as  I  have  appointed  and  disposed  to  them,  in  lots  and  in  inberitance,  he 
money.   Second,  to  my  son,  Joseph  Gwillim,  I  leave  10/.  of  good  and  ^'ft^^'^^'i:?* 
lawful  money  of  Great  Britain,  out  of  my  goods  and  chattels  to  be 
paid  to  him.  Thirdly,  to  my  son,  Henry  Gwillim,  I  leave  the  piece  of 
ground  called  by  the  name  of  Jamesis  Patch,  to  him  and  his  lawful 
aires  for  ever;  and  if  no  aires,  to  his  next  brother,  and  his  lawful  aires 
for  ever.    Fourthly,  to  my  son,  George  Gwillim,  I  leave  the  piece  of 
ground  called  by  the  name  of  Joneses  Patch,  to  him  and  his  lawful 
aires  for  ever;  and  if  no  aires,  to  his  next  brother,  and  his  lawful 
aires  for  ever.   Also,  to  my  son,  John  Gwillim,  I  leave  my  dwelling- 
bouse,  rail  shop  and  cider  mill,  stables  and  pigscot,  garden,  brew- 
house,  and  the  piece  of  ground  adjoining  it;  also,  my  goods  and 
chattels  and  living  stock  that  I  shall  leave.     Also,  to  my  daughter, 
Mary  Leyrigs,  I  leave  the  house,  called  by  the  name  of  tne  Dancing 
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House  and  Gardens,  and  to  her  son,  Henry  Lejrigs,  and  his  lawful 
aires  for  ever." 

Per  Cur.— Each  will  must  be  construed  with  reference  to  its  own 
words.  The  case  of  Gall  v.  Esdaile  (8  Bing.  323)  does  not  appear 
to  us  to  be  applicable.  At  first,  we  were  inclined  to  think  that  the 
word  "estate"  in  this  will  carried  the  fee;  but  seeing  that,  in  other 
parts  of  the  will,  the  testator  specifically  speaks  of  the  heirs  of  the 
devisee,  we  think  it  must  be  taken  that  he  used  words  of  inheritance 
where  he  intended  to  give  such  an  estate. 


Doe  if.ViNER  V.  Eve,  T.  T.  1836.  K.  B.     5  Jd.  f  E,  313. 

So,  under  a  By  a  devise  the  testator  directed  that,  out  of  the  rents  and  profits 

devise  to  A.  B.  of  his  estate,  his  debts  &c.  should  be  paid,  and  then  gave,  subject  to 

aftcnwdfltothc  *^®  keeping  in  repair,  the  rents  &c.  to  C.  V.  for  life,  and,  after  his 

testator's  three  death,  he  gave  all  that  freehold  premises,  situate  at  &c«,  unto  his 

nieces,  **  for  three  nieces,  to  and  for  their  own  use  and  purposes  equally,  and  the 

their  own  use  f  est  and  remainder  of  his  property  &c.,  be  it  what  it  might,  he  left 

and  parpose,''  to  C.  V. 

an  estate  for  '^^^  Coi|rt  held,  that  the  nieces  took  only  a  life  estate, 

life. 


4.  Copyholds. 

Edwards  v.  Barnes,  M.  T.  1835.  C.  P.     2  Bin^y.  N.  8.  252; 

S.  C.  2  Scott,  411. 

Under  the  TESTATOR  devised  as  follows:   ''I  give,  devise,  and  bequeath 

words,  '*  all       nnto  my  wife,  M.  D.,  all  my  freehold  and  leasehold,  and  idl  my 
myotherpro-     jnoney,  securities  for  money,  stock  in  government  funds,  goods, 
andwherescT-^     chattels,  and  all  other  my  property  whatsoever  and  wheresoever,  to 
ever,"  copy-      hold  the  same  unto  and  for  the  use  of  my  said  wife,  M.  D.,  her 
hold  passes*,      heirs,  executors,  administrators,  and  assigns  for  ever,  subject,  never- 
theless, to  the  payment  of  60/.  per  annum  to  my  sister,  S.  H.,  of 
one  annuity  arising  from  one  part  of  the  ground  rents  payable  to 
me  out  of  my  manor  of  Bincton,  and  of  the  other  part  out  of  the 
ground  rents  payable  to  me  out  of  Moffat-street,"  &c. 

The  Court  held,  that  certain  copyhold  estates,  of  which  testator 
was  seised,  passed  under  the  words,  "  all  other  my  property  what- 
soever and  wheresoever,"  it  appearing  to  be  the  intention  of  the 
testator  that  all  he  was  worth  should  pass  by  his  will,  and  there 
being  no  words  in  the  will  to  restrict  or  narrow  the  meaning  of  the 
word  **  property."  

Chapman  v.  Prickett,  £.  T.  1830.  C.  P.     6  Bin^.  602. 

Dense  to  tms-  A  TESTATOR,  by  will,  devised  to  trustees  all  lus  freehold  mes- 
tees  of  an  free-  guages,  stock,  or  shares  in  any  of  the  public  funds,  and  all  money  is 
^tn^^r^^  hand,  or  debts  due  to  him,  and  all  shares  or  property  whereof  he 
Sold.  might  be  possessed  of  or  entitled  to,  upon  certain  trusts.     By  a  oo- 

dial  he  directed  hb  copyhold  to  be  transferred  to  his  wife  until  the 
expiration  of  certain  leases,  or  till  her  death,  and  then  to  be  sold  for 
the  benefit  of  his  children  and  their  heirs. 

*  Copyhold  held  to  pass  by  the  devise  of  an  heir,  although  be  had  not  ben 
admitted  nor  had  surrendered  to  the  use  of  his  will,  under  tibe  55  Geo.  3,c.  192. 
{J)0€  d.  Peny  ▼.  Wilson,  T.  T.  1836,  K.  B.,  5  Ad.  &  E.  321). 
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The  Court  held,  that  the  copyhold  did  not  pass  to  the  trustees  bj 
the  will:  but  that  the  interest  in  them  passed  to  the  wife,  determin- 
able on  the  expiration  of  the  lease,  or  at  her  decease. 


Doe  d.  Eustace  r.  £aslxy,  H.  T.  1835.  Ex.     1  C,  M.  ^  R.  823. 

A  MAN  devised  copyhold  lands  to  his  widow  for  life,  remainder  Where  copy- 

to  his  nephew  and  his  nephew's  wife  for  life,  remainder  to  the  hold  is  to  rerert 

daughter  of  his  said  nephew,  for  life,  to  revert  to  his  next  male  heirs  ^^ig^g^  fo^ 

for  ever.  ever,  the  cua- 

The  Court  held,  that,  on  the  determination  of  the  estates  for  life,  tomary  heir 

the  next  customary  heir  male  of  the  body  was  entitled  to  the  estate  takes. 
in  remainder,  and  not  the  general  common-law  heir,  who  was  a 
male,  but  the  descendant  of  a  female. 


dHEPPARD  V.  Woodford,  H.  T.  1840.  Ex.     5  Af .  ^  W,  608. 

Devise  to  three  trustees  upon  certain  trusts,  and  in  the  event  of  Deriae  of  copy, 
any  of  the  trustees  dying  or  refusing  to  act,  a  new  one  to  be  appointed.  ^^^  to  three 
In  the  execution  of  the  trusts  several  copyhold  estates  were  purchased,  {T?^*  1°'* 
and  subsequently,  one  of  the  trustees  dying,  and  another  declining  to  ^q^  ^^^  qq  ^ 
act,  the  third  surrendered  the  copyhold  estates  to  himself  and  two  new  one  being 
new  trustees,  and  the  three  were  admitted  joint-tenants  of  the  manor  appointed,  the 

by  the  lord.  OTllted^on^'t^' 

The  Court  held,  that,  though  one  of  the  surrenderees  was  also  ^^g^f  ^ij^^^ 

surrenderor,  this  was  an  admittance  of  the  three  to  a  new  estate,  and  half  for  first 

that  the  fine,  being  payable  in  respect  of  that  new  estate,  was  cor-  life,  and  half  for 

rectly  assessed,  as  upon  an  admission  de  novo  of  three  tenants  as  ^  kco»<1  u'c* 

joint-tenants  of  an  estate.     The  proper  mode  of  calculating  the  fine 

in  such  a  case  is,  two  years'  improved  value  for  the  first  life;  half 

of  that  for  the  second,  and  half  again  for  the  third. 


5. — Estate  pur  autre  Fie. 

Dob  d.  Jeff  v.  Robinson,  E.  T.   1828.  K.  B.     S  B.  ^  C.  296; 

S.  C.2M.^  Ry.  249. 

A  TENANT  of  lands,  granted  to  him  and  his  heirs  pur  autre  vie.  Part  of  anes- 

devised  them  " to  his  daughter,  E.  R.,"  without  any  words  of  limi-  tatcnot dis- 

tation,  or  shewing  an  intention  to  pass  his  whole  interest;  and  the  fo^  hei^^aT* 

devisee  died  during  the  life  of  the  cestui  que  trust.  special  occn- 

The  Court  held,  that,  being  a  partial  devise,  the  part  of  the  estate  pant, 
not  disposed  of  passed  under  the  29  Car.  2,  c.  3,  s.  1 2,  to  the  heir 
of  the  devisor  as  special  occupant. 


6. — In  Remainder, 


Doe  d.  Long  v.  Prigg,  E.  T.  1828.  K.  B.     8  J5.  ^  C.  231; 

S.  C.  2  3f.  ^  Ry.  338. 

Devise  to  A.  for  life,  afterwards  to  B.  for  life,  and  afler  the  de-  Devise  to  A. 
cease  of  A.  and  B.,  unto  the  surviving  children  of  J.  and  W.,  and  to  ^®'"  ^*»  ^^^  *® 
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B.  for  life,  then  their  heirs  for  ever;   "  the  rents  and  profits  to  be  divided  between 
^M^  *^^}p^^  them  in  equal  proportions,  share  and  share  alike." 
iB  an'^te  in*        '^^  Court  held,  that  the  estates  vested  in  remainder,  immediately 
remainder*.        upon  the  testator's  death,  in  the  then  children  of  J.  and  W. 


7.  Executory  and  Conditional, 

Cadell  v.  Palmer,  T.  T.  1830.  C.  P.     10  Bing,  140. 

An  eiecutory  A  LIMITATION  by  way  of  executory  devise,  which  is  not  to  take 

devise  most  not  effect  until  after  the  determination  of  one  or  more  lives  m  being, 
be  too  remotef.  ^^^  upon  the  expiration  of  a  term  of  twenty-one  years  afterwards, 

as  a  term  in  gross,  and  without  reference  to  the  infancy  of  any  per- 
son who  is  to  take  under  such  limitation,  or  of  any  other  person, 
upon  a  case  referred  to 

The  Judges,  was  held  to  be  not  too  remote  or  otherwise  void;  bat 
that  if  to  such  term  in  gross  there  had  been  added  the  number  of 
months  equal  to  the  ordimary  or  longest  period  of  gestation,  and  the 
whole  of  such  years  and  months  were  to  be  taken  as  a  term  in  gross, 
and  without  reference  to  the  infancy  of  any  person  whatever,  bom  or 

*  Under  a  devise  to  A.  for  life,  remainder  to  the  right  male  heir  of  the  totitor 
in  fee,  the  remainder  vests  apon  the  death  of  the  testator  in  the  permn  thm  n* 
swering  the  description  of  heir  male.  (Pilkington  v.  Sprati,  M.  T.  1833,  K.  B., 

2  N.  &  M.  524).  Devise  to  A.,  B.,  C.,  and  D.  snooesdvely,  in  strict  settlement 
Proviso,  that  if  the  title  of  Earl  of  S.  shall  come  to  A.,  B.,  C,  and  D.,  (de- 
visees for  l\fe)f  or  their  sons,  within  the  period  of  the  lives  of  the  said  A.,  B.,C., 
or  D.,  or  within  the  term  of  twenty-one  years  after  the  decease  of  the  sonrtror 
of  them,  then  and  in  sach  case  as  and  when  the  title  of  the  said  Earl  of  S.  ihall 
come  and  fidl  into  possession  to  him  or  them,  the  estate  which  he  or  tfaej  tbo 
shall  he  entitled  unto  in  all  and  every  the  manors  hereinbefore  described,  shall 
cease  and  determine  and  become  void ;  and  the  same  manors  shaU  tmmediatdf 
thereupon  go  to  the  person  or  persons  who,  under  the  limitations  aforesski,  ifaaU 
then  be  next  in  remainder  expectant  on  the  decease  and  failure  of  issue  male  of 
the  person  to  whom  the  title  shall  so  descend  or  come,  in  the  same  manner  ti  ndi 
person  or  persons  so  in  remainder  as  aforesaid  would  take  the  same  by  virtue  of 
the  devise,  in  case  he  or  they  to  whom  the  title  shall  come  and  fail  in  pooesioD 
as  aforesaid,  was  or  were  actually  dead  without  issue : — Held,  that,  altboogh 
the  words  from  **  time  to  time''  are  not  inserted,  yet  the  proviso  attached  to 
each  of  the  estates  created  by  the  will  as  they  should  successively  vest  in  posaesion. 
The  effect  of  this  proviso,  in  the  event  of  the  title  descending  on  a  tenant  for  life, 
is  not  to  let  in  the  9on  of  such  tenant,  but  to  carry  the  estate  over  to  ^  wit 
branch  of  the  family.  The  will  in  which  the  above  proviso  was  inserted  cod- 
tained  a  devise  to  A.  for  life  ;  remainder  to  trustees  auring  his  life,  to  preaerre 
contingent  remainders ;  remainder  to  F.,  the  son  of  A.,  in  tail ;  remainder  over. 
A.  and  F.  suffered  a  recovery.  The  title  of  Earl  of  S.  descended  upon  A.:— 
Held,  that  the  uses  to  arise  under  the  proviso  are  not  barred  by  thta  neoverj. 
(Doe  d.  Lumley  v.  Scarborough,  E.  T.  1835,  K.  B.,  4  N.  &  M.  724;  S.C 

3  Ad.  &  E.  2,  reversing  judgment  of  C.  P.). 

t  Devise  to  A.  and  B.,  and  their  heirs,  to  sell  and  dispose,  at  their  diseretiao, 
of  all  the  testator's  right  in  King's  Sedgmoor,  belonging  to  the  manor  oi  Moor> 
linch,  and  all  his  right  in  Moorlinch,  if  an  act  shoidd  pass  fbr  inclosing  the  aid 
moor  within  twenty  years,  and  to  pay  the  proceeds  to  the  several  persons  theren 
mentioned.  An  indosure  act  passed  within  the  twenty  years,  and  various  sQot- 
ments  were  made  in  respect  of  the  testator's  estates : — Held,  that  the  devise  vaa 
in  the  nature  of  an  executory  devise,  to  take  effect  on  the  passing  of  the  act;  and 
that,  under  the  devise,  the  devisees  took  a  quarter  of  the  money  produced  by  the 
sale  of  the  allotments  in  King's  Sedgmoor  m  respect  of  the  manor  of  MooriiDck, 
and  the  whole  of  the  proceeds  of  ^e  sale  of  allotments  in  respect  of  landi  in 
Moorlinch.  {Gardner  v.  Lyddon,  T.  T.  1829,  Ex.,  3  Y.  &  J.  389). 
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en  ventre  sa  mere,  such  limitation  would  have  been  void,  and  remote: 
twentj-one  years  is  the  limit,  and  the  period  of  gestation  is  to  be 
allowed  in  those  cases  only  in  which  the  gestation  exists. 


Ware  v.  Cann,  H.  T.  1830.  K.  B.     10  IT.  f  C.  433. 

On  a  case  from  the  Vice-chancellor,  it  appeared  that  testator  d&-  Land  taken 
vised  lands  to  A.  B.  and  his  heirs  for  ever;  but  if  A.  B.  died  with-  "object  to  con- 
out  heirs,  then  to  C.  D.  (who  was  a  stranger  in  blood  to  A.  B.)  and  ^c^ton^^. 
his  heirs;  or  if  in  case  A.  B.  offered  to  mortgage  or  suffer  a  fine  or  ^     ' 

recovery  upon  the  whole  or  any  part  thereof,  then  to  go  to  C.  D. 

The  Court  held,  that  A.  B.  took  an  estate  in  fee,  with  an  execu- 
tory devise  over  to  take  effect  on  conditions  which  were  void  in  law, 
and  that  a  purchaser  in  fee  from  A.  B.  would  have  a  good  title  against 
all  persons  claiming  under  that  wiU. 


vue. 


Doe  d.  Goldino  v.  Lakeman,  H.  T.  1831.  K.  B.    2  B.  ^Jd.  30. 

A  TESTATOR,  having  daughters  in  England,  and  an  only  son  in  A  conditional 
the  West  Indies,  thus  devised:  "I  give  and  devise  to  my  son,  R.  H.,  J®^*^*® 
now  of  the  Island  of  St.  Christopher's,  all  that,  &c.,  to  hold  the  j^uothlevent 
said  premises  to  my  said  son  R.  H.,  his  heirs  and  assigns  for  ever,  of  a  son  retnm- 
subject  nevertheless  to  the  payment  of  the  sum  of  600/.  to  my  said  ing  to  England 
three  daughters;  and  I  do  hereby  direct  that,  until  my  said  son  R.  H.  *nd  siting  pos- 
or  his  heirs  shall  come  to  England,  and  also  to  pay  the  said  600/.,  Jl^'^rtauT^fee 
that  he  shall  not  have  the  possession  of  the  said  estate,  but  that  the  on  condition, 
rents  and  profits  shall  be  equally  divided  among  my  said  daughters 
until  my  said  son  shall  return  to  England  and  pay  the  said  sum." 
Then  followed  a  power  to  the  daughters  to  let  for  seven  years.  "  And 
in  case  my  said  son  shall  not  come  to  England  during  his  lifetime 
to  take  possession  of  the  said  estate,  and  shall  die  without  having 
any  issue  lawfully  to  be  begotten,  then  I  do  give  and  devise  the  said 
estate  to  my  said  daughters  in  equal  parts  as  tenants  in  common, 
and  to  the  respective  heirs  of  their  several  bodies  for  ever." 

The  Court  held,  that  the  daughters  took  not  an  estate  tail,  but 
either  an  estate  in  fee  on  condition  to  determine  when  R.  H.  or  his 
heirs  should  return  to  England  and  pay  the  600/.,  or  a  chattel  in- 
terest to  continue  until  such  return  and  payment. 


Doe  d.  Noble  ».  Bolton,  M.  T.  1839.  Q.  B.    3  P.  f  D.  135. 

Devise — "  I  give  all  that  my  manor  of  M.  and  my  capital  man-  A  deviae  to  a 

sion  to  E.  and  L.,  in  trust  to  permit  and  suffer  my  wife,  in  case  JJ^*^°^.^^?°*, 

she  wish  to  occupy  the  same,  and  to  receive  the  rents,  issues,  and  J^  ^  j^^^.  ^^  * 

profits  thereof  until  my  son  M.  shall  attain  the  age  of  twenty-one,  attained  twen« 

provided  my  said  wife  continue  unmarried;  and  upon  the  attainment  ty-one  yean,  ia 

to  age  of  my  said  son,  then  in  trust  to  release  the  said  manor,  man-  only  a  devise 

sion-house,  &c.,  unto  the  use  of  my  son,  &c.;  provided  that,  in  case  ,^til^eiAer^f 

of  my  said  wife  marrying  again,  or  not  wbhing  to  reside  in  my  said  these  eventa 

mansion-house,  the  trustees  to  let  the  same  at  the  best  rent,  &c.  occur. 

The  Court  held,  that,  on  the  wife's  taking  possession,  the  legal 
estate  in  the  manor  (though  not  in  the  mansion-house)  vested  in  the 
wife  during  her  widowhood,  or  until  her  son's  majority. 
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Derise  of  a 
leasehold  to  A. 
for  life,  and 
then  to  hU  wife, 
B.,  if  thej 
shoold  inhabit 
the  honae  dar- 
ing the  term  : — 
Held,  that  the 
wife  being  in 
possession,  but 
the  husband 
going  abroad, 
was  no  for- 
feiture. 


Doe  d.  Shaw  v.  Steward,  E.  T.  1834.  K.  B.     1  Ad.  ^  E,  300; 

S.  C.  3  N  ^  M.  372. 

Devise  to  A.  of  a  term  of  years  in  a  house,  "if  he  should  so  long 
live  and  continue  to  inhabit  therein;  and  from  and  after  his  decease, 
or  giving  up  the  possession  of  the  premises,  or  in  case  he  should 
mortgage,  &c.,  then  to  the  wife  of  A.  for  the  remainder  of  the  term. 
The  husband,  being  in  embarrassed  circumstances,  went  bejond  the 
sea  for  six  months,  leading  his  wife  and  children  in  the  house,  and 
subsequently  returned  and  lived  in  the  house;  but,  upon  his  bank- 
niptcy,  they  were  turned  out  by  the  assignees. 

The  Court  held,  that  his  leaving  was  not  a  ceasing  to  inhabit 
within  the  meaning  of  the  will,  his  wife  continuing  in  possession; 
nor,  comme  semble,  was  the  turning  out  by  the  assignees  a  giving  up 
of  the  possession  by  the  bankrupt  within  that  clause. 


All  which  a 
testator  has 
passes  by  the 

residuary 
clause,  unless 
a  contrary  in- 
tention appear. 


8.  Estate  in  the  residue. 

Doe  d.  Moreton  v.  Fossick,  T.  T.  1830.   K.  B-     1  B.tfAd. 

786. 

A  testatrix  devised  certain  copyhold  estates  to  her  mother  for 
life;  then  to  other  persons  for  their  lives,  and  to  their  children  in 
fee.  All  the  residue  she  devised  to  her  mother  in  fee;  but  charged 
such  residue,  real  and  personal,  vrith  an  annuity  of  ^20  to  her 
grandmother  for  life. 

The  Court  held,  that  the  provision  for  the  grandmother  did  not 
indicate  an  intention  to  limit  the  effect  of  the  residuary  clause;  and, 
consequently,  that  the  reversion  in  the  copyholds  passed  to  the 
mother.  The  general  rule  is,  that  all  which  a  testator  has  passes 
by  the  residuary  clause,  unless  an  intention  appears  from  other 
parts  of  the  will  to  limit  the  effect  of  that  clause. 


As  land  not 
speciAcally  de- 
vised under  the 
residuary  clause 
of  all  the  rest, 
residue,  and 
remainder  of 
the  testator's 
freehold,  &c*. 


PuLLiN  V.  PuLLiN,  E.  T.  1825.  C.  p.     3  Bing,  47. 

A  TESTATOR  in  his  will  recited^  that  he  was  seised  in  fee  of  divers 
freehold  messuages,  and  of  certain  copyhold  or  customary  lands,  in 
the  parish  and  manor  of  St.  Mary,  IsHngton,  and  all  which  freehold 
and  copyhold  messuages  and  lands  were  subject  to  a  mortgage  made 
by  the  testator  to  S.  R.,  for  securing  to  him  the  payment  of  a  cer- 
tain sum  of  money;  he  then  gave  and  devised  all  and  every  his 
said  freehold  and  copyhold  messuages  to  B.  P.  and  W.  A.,  and  their 
heirs,  upon  trust  for  certain  purposes  declared  in  his  vnll;  and  all 
the  rest,  residue,  and  remainder  of  the  testator's  freehold,  copyhold, 
and  leasehold  estates,  and  also  all  his  goods,  chattels,  and  personal 
estate  he  gave,  devised,  and  bequeathed  to  his  son,  J.  P.,  whom  he 
appointed  his  executor;  and  the  testator,  at  the  time  of  making  his 
will,  and  at  his  death,  was  also  seised  in  fee  of  twenty-one  acres  of 

*  Under  a  general  devise  of  all  the  rest,  residue,  and  remainder  of,  Ac,  m  sH 
and  singular  the  property,  estate,  and  effects  which  the  testator  shoold  be  pos- 
sessed of,  or  entitled  to,  or  over  which  he  should  have  a  dispodn^  power  stra 
decease,  of  whatsoever  nature  or  kind  the  same  might  be : — Held,  that  the  kg" 
estate  in  mortgaged  premises  did  not  pass,  but  descended  to  the  tertator's  hof 
at.Iaw.  (/n  re  Horrfall,  E.  T.  1825,  Ex.  Chamb.,  1  M.  &  Y.  293). 
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land  at  Islington,  lying  separate  from  the  other  freehold  and  copy- 
hold estates  comprised  in  the  mortgage  to  S.  R ,  as  well  as  of  other 
leasehold  estates  elsewhere. 

The  Court  held,  that  the  twenty-one  acres  of  which  the  testator 
was  seised  at  Islington,  which  were  not  comprised  in  the  mortgage 
to  S.  R.,  did  not  pass  hy  the  devise  to  B.  P.  and  W.  A.  to  trustees, 
but  to  J.  P.,  under  the  residuary  clause  of  the  will. 


Williams  r.  Goodtitle,  E.  T.  1830.  K.  B.     10  B.  f  C.  895. 

After  devises  for  life,  the  testator  bequeathed  the  residue  of  his  So,  under  « 

lands  in  fee,  and  after-acquired  lands;    he  afterwards  purchased  devise  of  estate* 

lands,  and  by  a  codicil  he  ratified  his  will  in  all  respects;  and  after  ^^i^^'''  *^^ 

giving  his  wife  a  life  estate  in  the  latter  estates,  devised  the  remain-  p^^  under  the 

der  over,  in  trust  for  purposes  which  were  bad  in  law.  residuary 

The  Court  held,  that,  by  virtue  of  the  republication,  the  wife  clause, 
was  entitled  to  the  remainder  of  such  after-purchased  lands  under 
the  residuary  clause  in  the  will. 


Doe  d.  Howell  v.  Thomas,  T.  T.  1840.  C.  P.  1  Scott,  N.  S.  359; 

I  M.^G.  335. 

The  testator  being  possessed  of  three  estates,  one  settled  in  tail  The  words 
on  his  eldest  son,  with  an  ultimate  limitation  to  himself  in  fee,  upon  "  all  the  residue 
the  determination  of  the  estate  tail,  by  his  will  gave  his  eldest  son  a  ^^  "^  w^u^* 
small  pecuniary  legacy,  in  satisfaction  of  all  claims  under  his  mar-   i^^Te  power/' 
riage  settlement,  ''save  in  regard  to  the  real  estates  settled  upon   are  sufficient.' 
him,  over  which  I  have  no  power;**  he  then  devised  another  estate 
to  his  second  son;  and  all  the  residue  of  his  estate,  over  which  he 
had  any  power,  to  the  youngest. 

The  Court  held,  that  the  general  words  being  sufficient  to  include 
the  estate  in  reversion  expectant,  &c.,  carried  such  interest  to  the 
residuary  devisee. 


9.  Of  the  Heir-at-Law. 

Doe  d.  Winter  v.  Perratt,  H.  T,  1826.  K.  B.     5  J8.  f  C.  48. 

A  TESTATOR,  sclsed  in  fee,  devised  as  follows :  — To  certain  persons  The  male  heir 
for  lives,  and  at  the  termination  of  those  lives  "to  the  first  male  must  be  taken 
heir  of  the  branch  of  R.  C."  At  the  termination  of  those  lives  the  1^^*  **^ 
following  was  the  situation  of  R.  C.'s  family: — He  had  had  five 
daughters;  the  eldest  had  issue,  but  they  were  all  daughters.  The 
second  had  male  issue,  but  she  was  herself  living.  The  third  had 
had  male  issue,  and  had  died  during  the  continuance  of  the  life 
estates,  but  after  the  next  youngest  sister.  The  fourth  had  had 
male  issue,  and  had  died  during  the  continuance  of  the  life  estates, 
but  before  the  next  eldest  sister.  At  the  time  of  the  will  being 
made,  the  testator  knew  that  R.  C.  had  daughters  only. 

Held,  by  Holroyd,  J.,  and  Littledale,  J.,  that  the  son  of  the 
fourth  daughter  was  the  person  who  answered  the  description  of 
**  first  male  heir;"  because,  by  the  death  of  his  mother,  who  died 
first  of  all,  leaving  a  male,  he  was  the  only  person  filling  the  charac* 
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ter  of  «'  male  heir"  in  its  legal  sense: — Held,  bj  BayUy,  J.,  that 
the  son  of  the  second  daughter  answered  the  description;  and  that 
the  testator  meant  ''first  male  heir/'  with  reference  to  the  proximitj 
of  the  line;  and  that  the  life  or  death  of  either  of  the  daughters 
was  foreign  from  lib  intention. 

Russell  v.  Buchanan,  £.  T.  1834.   Ex.     2  C.  f  M.  561;  S.  C. 

4  Tyno,  384. 

Where  the  de-  A  TESTATOR  devised  certain  freehold  premises  to  his  wife  daring 
▼lie  and  devise  widowhood,  and  after  her  death  or  marriage  to  his  nephew,  R.  fi.  R., 
hc?*^  ^u  ^''*  ^^^  ^*^®'  *°*^  *^'  ^  decease  unto  and  equally  between  all  and  erery 
takes.     ^         ^^^  children  of  his  said  nephew,  R.  B.  R.,  their  heirs  and  assgos 

respectiyely,  as  tenants  in  common,  if  more  than  one;  and  if  there 
should  be  but  one  child,  then  the  whole  to  such  only  child,  his  or 
her  heirs  and  assigns;  but,  in  case  there  should  be  no  child  or 
children  of  his  said  nephew,  R.  B.  R.,  living  at  the  time  of  the  d^ 
cease  or  marrying  again  of  the  testator's  said  wife,  then  ofer;  and 
he  devised  the  residue  of  his  real  estate  to  certain  other  persons  in 
fee.  The  testator,  by  a  codicil  bearing  even  date  with  and  execated 
at  the  same  time  as  the  will,  directed  *'  that  neither  the  said  R.  B.  R., 
nor  any  or  either  of  his  issue,  shall,  by  virtue  of  this  my  will,  take 
or  be  considered  as  entitled  to  a  vested  interest  or  interests,  unless 
and  until  they  shall  respectively  attain  the  age  of  twenty-one  years; 
and  in  case  of  the  death  of  any  one  or  more  of  such  children  under 
such  age,  then  the  share  or  shares  of  such  children  so  dying  shall 
go  to  the  surviving  brother  or  sisters,"  &c.  R.  B.  R.,  daring  the 
Gfe  of  the  testator's  widow,  attained  the  age  of  twenty-one,  and  upon 
her  decease  took  possession  of  the  devised  premises,  and  at  his  death 
left  several  children,  all  under  the  age  of  twenty-one. 

The  Court  held,  that  the  devises  to  the  children,  and  the  sabsti- 
tuted  devises  over,  failed,  and  that  the  heir-at-law  was  entitled  to 
the  devised  estate. 


10.  Jainl  Tenants  and  Tenants  in  Common. 

GooDTiTLE  V.  OxLEY,  E.  T.  1829.  K.B.     7  B.^R.  535. 
A  devise  to  Devise  of  lands  to  A.,  B.,  and  C,  and  their  heirs,  "  to  be  sold,  and 

A.,  B.,and  C,  the  money  to  be  equally  divided  amongst  them." 
"*^^K^^"*        The  Court  held  to  constitute  a  joint-tenancy  in  the  land,  and  a 
foint-tenaii^.      tenancy  in  common  in  the  produce  when  sold;  but  that  the  latter  M 

not  control  the  former,  as  the  whole  intention  might  thereby  be  de- 

feated.  ___ 

Doe  d.  Yoxjng  v.  Sotheron,  T.  T.  1831.   K.  B.     2  B.  ^  Ad. 

628. 
So,  a  devise  Deyise.     "  I  give  and  bequeath  all  my  real  and  personal  wtate, 

to  A.  and  B.  of  what  kind  soever,  unto  my  sister,  Margaret  Sackwell,  wife  of 
jointly,  and  the  xhomas  SackweU,  and  Elizabeth  SackweU,  daughter  of  the  said 
th^ythelr  Thomas  and  Margaret,  jointly,  in  trust  for  certam  uses  therein  men- 
heira'and  exe-  tioned,  and  do  appoint  them  executrixes  of  this  my  will,  and  ^o  give 
cutors  for  ever,  them  the  residue  or  remainder  of  all  mj  real  or  personal  estate,  to 
creates  a  joint-    ^Yiem,  and  the  survivors  of  them,   their  heirs  and  executors  for 

tenancy  in  fee.  ,,    ^ 

ever. 
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The  Court  held,  that,  under  the  devise  to  Margaret  and  Elizabeth 
of  the  residue,  to  them  and  the  surrivor  of  them,  their  heirs  and 
executors  for  ever,  they  took  a  joint-tenancy  in  fee. 


Roe  d.  Richley  v.  Burn,  H.  T.  1827.  K.  B.     6  jB.  f  C.  289. 

I  DEVISE  "  unto  A.  B.,  my  wife,  the  whole  of  my  effects  during  A  devise  of 
her  life;  also  the  freehold  estate  which  I  now  enjoy  I  bequeath  as  property  equal- 
follows:  A.  B.,  my  daughter,  T.  B.  and  J.  B.,  my  sons,  likewise  J^S'to  the  rof-' 
B.  B.,  all  the  last-mentioned  names  to  be  all  equal  sums,  whatever  Tivor,  is  a  te. 
it  may  amount  to,  except  any  of  the  afore-mentioned  should  die  or  nancy  in  com- 
be deceased,  then  their  shares  to  be  equally  divided  among  the  other  ^^' 
that  is  surviving" — 

The  Court  held,  that  the  four  persons  last  named  took  under  this 
devise  as  tenants  in  common;  and  that  B.  B.,  the  lessor  of  the 
plaintiff,  was  entitled  to  recover  in  ejectment,  after  ouster  by  A.  B., 
another  of  those  devisees.        ^_^^ 

Dob  d,  Littlewood  r.  Green,  M.  T.  1838.  Ex.     4  If .  $•  W. 

229. 

On  a  special  case,  it  appeared  that  Elizabeth  Green,  the  defend-  So,  under  a  de- 
ant,  and  Jane  Pearson,  the  mother  of  the  two  female  lessors  of  the  viscto  tcrta- 
plaintiff,  were  the  nieces  of  the  testator.     By  his  last  will  and  testa-  !?!^^^||i^^. 
ment,  in  1799,  after  devising  certain  estates,  comprised  in  the  de-  tween  them,  to 
claration  in  this  ejectment,  for  certain  lives,  which  had  become  take  as  joint- 
extinct  since  his  death,  he  gave  and  devised  the  same  to  his  nieces,  tenants,  and 
Elizabeth  Green  and  Jane  Pearson,  equally  between  them,  to  take  ^a'j^I^ye 
as  joint-tenants,  and  to  their  several  and  respective  heirs  and  as-  i,eirs  for  eyer," 
signs  for  ever.     Both  the  nieces  were  living  at  the  time  of  the  tes-  they  take  as 
tator's  death,  but  when  the   last  tenant  for  life  died,  Elizabeth  tenants  in  com- 
Green,  the  defendant,  had  survived  Jane  Pearson,  whose  heirs  at  JJ^^int*']!^^'" 
law,  at  that  time,  were  her  two  daughters,  the  lessors  of  the  plain-  and  life  of  the' 
tiff.     Elizabeth  Green  took  possession  of  the  whole  estate,  as  survi-  sunriTor. 
ving  devisee,  claiming  a  joint-tenancy  with  her  sister.     The  lessors 
of  the  plaintiff  claimed  as  heirs  of  Jane  Pearson,  who,  as  they  insist- 
ed, took  an  estate  of  inheritance,  as  tenant  in  common  with  her  sister. 

Per  Cur, — We  are  clearly  of  opinion,  that  due  effect  may  be  given 
to  all  the  words  in  this  devise,  by  deciding  that  the  devisees,  the 
nieces,  took  an  estate  for  their  joint  lives,  and  the  life  of  the  survi- 
vor, that  is,  as  joint-tenants,  vrith  remainder  to  each  of  them  as 
tenants  in  common  in  fee,  after  the  death  of  the  surviving  life;  in 
other  words,  that  they  took  as  tenants  in  common  in  fee,  subject  to 
an  estate  for  their  joint  lives,  and  the  life  of  the  survivor.  The  au- 
thority for  this  construction  is  to  be  found  in  Littleton*  s  Tenures, 
sect.  283,  in  which  it  is  said,  "  that  if  lands  be  given  to  two  men, 
and  to  the  heirs  of  their  two  bodies  begotten,  in  this  case  the  de- 
visees have  a  joint  estate  for  term  of  their  two  lives,  and  yet  they 
have  several  inheritances;  for  if  one  of  the  donees  hath  issue,  and 
die,  the  other  which  surviveth  shall  have  the  whole  by  the  survivor- 
ship for  the  term  of  his  life;  and  if  he  who  surviveth  hath  issue, 
and  die,  then  the  issue  of  the  one  shall  have  the  one  moiety,  and 
the  issue  of  the  other  the  other  moiety,  and  they  shall  hold  the  land 
in  common,  and  they  are  not  joint-tenants." 
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Adeviseto  the 
testator's  sons 
and  daogfateri, 
and  tlieir  diil- 
dren^bot  not 
to  Test  until 
they  attain 
twentj-one 
yean  of  age, 
and,  in  the 
event  of  death, 
the  share  to  jFO 
to  the  snm. 
▼ors : — Held, 
that  they  took 
as  tenants  in 
common,  with 
contingent  re- 
maindem 


CuRSHAM  r.  Newland,  T.  T.    1838.   Ex.     4  If .  f  W.  101; 
8.  C.  2  Scoit,  105;  S.  C.  2  Bimff.  \.  S.  5S. 

Devise  of  estates  to  testator^s  son  ind  four  dsnghten,  *'ud 
their  lawful  issue  respectiTelj  in  tail  genera],  with  benefit  of  suni- 
Torship,  and  amongst  their  issue  respectiTelY,  as  tenants  in  commoo; 
but  such  issue,  being  sons,  not  to  hare  vested  interests  until  twentj- 
one,  or  daughters,  until  twenty-one  or  marriage,  with  powers  to 
trustees  to  advance,  &c.,  to  the  extent  of  one  half,  the  presvnptiTe 
share  of  each  child;  and  in  case  his  son  or  daughters,  or  either  of 
them,  should  die  without  leaving  lawful  issue,  or  with  lawful  issae, 
and  such  issue  being  a  son  should  not  attain  twenty-one,  or  a 
daughter  not  attain  ;twenty-one  nor  be  married,  then  the  share  of 
the  party  so  dying  to  be  for  the  benefit  of  the  survivors  and  their 
issue,  in  same  manner  as  their  original  shares. 

The  Court  held,  that  the  son  and  daughters  took  estates  for  lives 
as  tenants  in  common,  with  contingent  remainders  in  their  shares  to 
their  respective  children,  by  purchase,  as  tenants  in  common  in  taO, 
with  cross-remainders  in  tail  between  such  children  in  each  respectiTe 
share^  with  cross-remainders  over  in  the  whole  of  each  of  such 
shares  respectively  (on  faOure  of  all  the  children  of  any  one  son  or 
daughter  and  their  issue)  to  the  surrivor  or  survivors  of  the  testa- 
tor's son  or  daughters  for  life,  remainder  in  tail  general  to  the  chfl- 
dren  of  such  suniving  son  or  daughters  respectively,  in  like  manner 
as  the  original  share  given  to  such  son  or  daughters  respectivelj, 
and  that  the  son  and  daughters,  and  their  children  respectivdj, 
took  corresponding  interests  in  the  leaseholds  devised  by  way  of 
executory  bequest  after  the  death  of  the  testator's  widow. 


11.  To  Trustees. 

Doe  d.  Keen  r.  Walbank,  T.  T.  1831.  K.  B.     2  B.^  Ad.  554. 

Under  a  devise  Devise  to  trustees  and  their  heirs  upon  certain  trusts.  Hicn 
to  demise,  pay,  followed  similar  devises  of  other  lands.  At  the  close  were  these 
rratTicJ^the  '"'^o^**- — "And  I  hereby  will,  order,  and  direct,  that  the  said  tnis- 
tnutees  tidte  a  ^s>  ^^^  ^^^  of  them,  shall,  may,  and  do,  in  every  respect,  give 
fee.  receipts,  pay  money,  and  demise  the  aforesaid  premises,  or  any  part 

thereof,  as  shall  be  consistent  with  their  duty,  and  trust,  or  other- 
wise." 

The  Court  held,  that  the  trustees  took  the  whole  legal  estate  in  fee. 


So,  under  a  de- 
vise in  trust  for 
the  testator's 
daughter,  to 
receive  the  rent, 
&c.,  free  of  any 
husband, the 
trustees  take 
the  legal  estate. 


Doe  d.  Stevens  v.  Scott,  H.  T.  1828.  C.  P.     4  Bing.  505;  S.  G. 

1  3f.^P.317. 

Devise.  "  I  give  and  devise  unto  Charles  Stevens  and  hb  hein 
all  that  my  freehold  messuage  or  tenement,  dwelling-house,  and 
premises,  with  the  work  shops,  back  building,  and  appurtenants, 
situated  in  Aylesbury-street,  Clcrkenwell,  now  on  lease  to  and  in 
the  possession  of  Mr.  Scott;  and  all  that  my  freehold  messuage  or 
tenement,  with  the  appurtenants,  situate  and  being  in  the  posses- 
sion of  A.  B.,  or  his  under-tenants,  in  trust  to  and  for  the  sole  and 
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separate  nse  of  mj  daughter,  Sarah  Scott,  (the  wife  of  the  defend- 
ant) ;  and  to  convey,  assign,  and  assure  the  said  last-mentioned  free- 
hold messuage,  tenement,  workshops,  hereditaments,  and  premises 
unto  her,  the  said  Sarah  Scott,  her  heirs,  and  assigns  for  ever,  free 
from,  and  independent  of,  the  dehts,  contronl,  power,  or  engagements 
of  any  present,  or  snj/uture,  husband;  and  to  empower  and  permit 
her  to  take  and  receive  the  rents,  issues,  and  profits  of  the  said  last- 
mentioned  premises,  and  to  give  receipts  and  discharges  for  the  same, 
from  time  to  time,  or  to  appoint  any  person  to  receive  the  same,  as 
if  she  was  sole  and  unmarried. 

Per  Cur, — If  there  be  any  remedy  for  the  defendants  in  this  case, 
it  must  be  sought  for  in  a  court  of  equity.  By  the  will  of  Mary 
Wilcox,  the  legal  estate  in  the  premises  in  question  vested  in  the 
trustee,  Stevens,  and  not  in  Sarah  Scott.  The  evident  object  of  the 
devise  was,  that  the  rents  and  profits  should  be  secured  to  the  tes- 
tatrix's daughter  during  her  life,  free  from  the  debts  or  controul  of 
her  husband,  and  to  be  conveyed  to  her  heirs  at  her  decease.  The 
will  gives  no  power  to  Sarah  Scott  to  devise,  and  we  cannot  pre- 
sume a  power,  as  has  been  intended.  The  case  of  Jones  v.  Lord 
Say  and  Sele,  (I  £q.  Ca.  Ab.  283),  is  expressly  in  point,  and  is  an 
undoubted  authority.  The  will  dObrects  the  trustee  to  convey  to 
Sarah  Scott,  it  is  true,  but  he  could  not  have  conveyed  to  her  during 
the  lifetime  of  her  husband,  for  the  estate  was  to  be  free  from  the 
power  or  control  of  the  latter,  nor  could  the  trustee  have  conveyed 
to  Sarah  Scott  after  the  death  of  her  then  husband,  for  he  was  still 
to  hold  it  in  order  to  protect  it  from  the  controul  of  any  future  hus- 
band. As  to  whether  the  legal  estate  is  vested  now  in  the  trustee 
or  in  the  heir-at-law  is  quite  immaterial,  it  being  clear  that  the  de- 
vise by  Sarah  Scott  to  her  husband  could  pass  nothing  to  the  latter; 
the  legal  estate  being  in  the  trustee. 


Doe  d.  Greatrex  v.  Homfray,  H.  T.  1837.  K.  B.     I  N.  ^  P. 

401. 

« 

Ejectment.     The  lessor  of  the  plaintiff  clidmed  under  the  fol-  So,  under  a  de- 
lowing  will: — "I  rive  and  devise  all  those  my  farms,  messuaees  or  ^"^  "to  tru§- 
tenements,  and  premises,  called  or  known  by  the  names  of  ^.,  si-  '^i.^^J^'' 
tuate  in  the  parish  of  Langainarch,  in  the  county  of  Brecon,  and  the  teatator's 
now  in  the  several  occupations  of  &c.,  unto  my  son,  James  Jones,  to  ion  for  life/' 
hold  to  my  said  son,  James  Jones,  his  heirs  and  assigns  for  ever,  ?^?  ^*8*^  estate 
and  all  other  my  freehold  estates,  situate  in  the  several  parishes  of  J^    *       " 
&€.,  in  the  said  county  of  Brecon,  with  their  respective  purtenances 
thereunto  belonging,  and  every  part  thereof,  to  the  use  and  intent 
that  the  Rev.  Richard  Davis,  archdeacon  of  Brecon,  and  Walter 
Levi  Lewis,  of  Trevella,  in  the  county  of  Brecon,  minister  of  the 
Grospel,  their  executors,  administratora,  or  the  executors,  adminis- 
tratora  of  the  survivor  of  them,  shall  and  may  receive  and  take  the 
rents,  issues,  and  profits  of  the  above-mentioned  estates,  and  pay 
the  same  to  my  son,  James  Jones,  for  and  during  the  term  of  his 
natural  life;  and  from  and  immediately  after  his  decease,  then  I  give 
and  devise  the  same,  and  every  part  thereof,  to  the  hein  of  the  body 
of  my  said  son  James  Jones  lawfully  to  be  begotten;  and  in  default 
of  such  issue,  then  I  give  and  devise  the  same,  and  every  part 
thereof,  to  my  daughter  Catherine  Jones,  and  the  heira  of  her  body 
lawfully  to  be  begotten;  and  in  default  of  such  heira,  then  I  give  and 
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devise  the  same,  and  every  part  thereof,  nnto  my  son  John  Jones, 
his  heirs,  and  assigns  for  ever."  The  trustees  appointed  bj  the 
will  disclaimed,  and  executed  a  deed  of  disclaimer.  A  bill  was  filed 
in  Chancery,  and  the  present  lessors  of  the  plaintiff  were  appointed 
trustees  to  carry  the  trusts  of  the  will  into  effect.  It  was  objected, 
at  the  trial,  that  the  legal  estate  was  not  in  the  trustees  but  in 
James  Jones,  and  Patteson,  J.,  was  requested  to  nonsuit;  but  he  re- 
fused to  do  so,  reserving  the  point. 

Per  Cur, — In  this  case,  we  are  of  opinion,  that  the  devise  gives 
the  legal  estate  to  the  trustees.  We  do  not  think  that  there  is  m 
difference  on  account  of  the  contingency  which  succeeds  the  diIe^ 
tion  to  the  trustees  to  pay  over  the  rents  to  the  son.  Doe  d.  Leieci- 
ier  V.  Big^^e  (2  Taunt.  109)  is  not  an  authority  governing  the  present 
case.  The  will  there  did  not  direct  the  trustees  to  do  any  thing. 
Here  is  a  direction  to  them  to  pay  the  rents,  which  they  could  not  do 
without  having  the  power  to  receive  them.  Mr.  Justice  Pattemh  ytu 
of  this  opinion  at  the  trial.      

Doe  d.  Booth  v.  Field,  T.  T.  1831.  K.  B.  2  B.^  Ad.  564. 

So,  where,  after       Devise  to  trustees,  their  heirs,  and  assigns  for  ever,  upon  trust 

the  death  of  the  to  pay  the  rents  to  a  married  woman  for  her  life,  notwithstanding 

truSes  areto  ^®'  coverture,  and,  after  her  decease,  to  convey  to  the  use  of  such 

convey  to  other  pci*9ons  as  she  should  appoint. 

persons,  they  The  Court  held,  that  this  passed  the  whole  legal  estate  in  fee  to 

take  a  fee.  the  trustees. 

Barker  ».  Greenwood,  M.  T.  1838.  Ex.    4  M.^  W.421. 

So,  under  a  de-  Devise  to  A.,  B.,  and  C,  and  their  heirs,  of  all  the  devisor's  real 
vise  to  tmstw,  estates,  to  hold  to  A.,  B.,  and  C,  and  the  survivors  and  survivor,  and 
su^eTuie  tM-  ^^®  ^^^''^  ^^  ^^®  survivor,  in  trust  to  permit  and  suffer  A.  to  receive 
tator*8  widow  ^^^  ^^®  ^  ^^^  ^ct  rents  and  profits  for  her  life,  aud  from  and  after 
to  receive  the  her  death  upon  Airther  trust  to  permit  and  suffer  B.  to  take  all  the 
ST^'f  h"**  ^^'  ^^*  rents  and  profits  for  her  life  to  her  own  separate  use  independent 
tees  take^tibe '  ^  ^®'  present  or  any  future  husband,  and  after  her  death  upon 
legal  estate.        further  trust  to  permit  and  suffer  C.  to  take  all  the  net  rents  and 

profits  for  her  life. 

The  Court  held,  that  the  legal  estate  vested  in  the  trustees. 


White  r.  Parker,  E.  T.  1835.  C.  P.     1  Bing.  N.  S,  5/3;  S.  C. 

1  Scott,  542. 

Where  trustees  The  testator  devised  to  trustees  in  trust  as  to  one-fourth  part  of 
"*  di^*rt*°  ^  estate,  that  they  should  pay,  or  permit  and  suffer  his  wife  to  haw 
gages,  Md  per-  •^^  receive,  the  clear  yearly  rents  and  profits  thereof,  for  and  during 
mit  testator?  the  term  of  her  natural  life.  The  will  contained  a  similar  devise  to 
daughters  to  the  trustees,  as  to  his  two  daughters;  the  several  parts  and  shares  of 
receive  ^^-  the  wife  and  daughters  to  he  for  their  sole  and  separate  uses  whilst 
son  one-foarth  ^^^^^  coverture,  and  to  be  paid  into  their  own  hands.  As  to  the 
the  trustees  '  other  fourth  part,  a  similar  devise  to  the  trustees  to  permit  and  suffer 
take  the  Iq^  his  son  to  receive  the  clear  yearly  rents  and  profits  during  bis 
estate.  yf^^     rJ^^^  trustees  were  also,  out  of  the  rents  and  profits^  to  pt; 

taxes,  and  keep  the  premises  in  repair,  to  let,  &c.,  for  the  best  im- 
proved rents  for  seven  years,  and  to  retain  their  own  expenses.  I& 
an  action  of  covenant — 
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The  Court  held,  first,  that  the  entire  estate  was  vested  in  the  trus- 
tees; and  that,  as  to  one-fourth,  the  use  was  not  executed  in  the  son, 
the  cestui  oue  trust;  and,  secondly,  where  the  testator  directed  that, 
upon  the  death  or  refusal  to  act  of  one  trustee,  another  should  be 
appointed,  and  where,  upon  the  death  of  one,  the  surviving  trustee 
conveyed  the  estate  to  the  defendant  by  a  deed  of  lease  and  release, 
to  which  the  cestui  que  trusts  were  parties,  to  hold  to  himself  and 
his  heirs,  not  jointly  with  the  co-trustee,  that  the  legal  estate  passed 
by  such  conveyance  to  the  defendant  as  trustee. 


Houston  v.  Hughes,  E.  T.  1827.  K.  B.     6  B.  ^  C.  403. 

Testator  being  seised  in  fee  of  certain  freehold  and  copyhold  Under  a  devise 
lands,  and  of  leaseholds  for  lives  and  for  terms  of  years,  after  direct-  *?  trustees,  and 
ing  payment  of  debts  and  funeral  expenses,  devised  and  bequeathed  ^JLg  *JJ  ^ 
to  trustees  all  his  freehold,  copyhold,  or  leasehold  estates,  to  hold  debts,  &c.,  and 
the  freeholds  unto  themselves,  their  heirs  and  assigns;  and  the  to  apply  the 
copyhold,  and  all  such  other  of  his  estates  as  were  less  than  free-  ^^>  ^'*  ^^ 
hold,  unto  themselves,  during  all  the  right  and  title  of  the  testator;   ^T  tot*^*'* 
and  all  his  personal  estate  to  t^e  said  trustees,  in  trust  to  apply  the  use 'of  A.  and 
income  and  annual  amount  of  such  property  to  the  use  of  lus  two  B.,  the  trustees 
nieces,  for  their  lives;  and,  after  their  decease,  to  the  use  of  their  take  a  fee. 
children  and  grandchildren,  &c.    The  devise  was  in  such  obscure 
and  doubtful  language  as  rendered  it  difficult  to  determine  what  was 
the  real  intent  of  the  testator  with  regard  to  those  children  and 
grandchildren,  or  what  equitable  interests  they  would  respectively 
derive  under  the  will. 

The  Ck>urt  held,  that  the  trustees  took  an  estate  in  fee-simple  in 
the  freehold  and  copyhold  lands,  and  the  whole  interest  which  the 
testator  had  at  the  time  of  his  death  in  the  leaseholds  for  lives  and 
for  years.  __^ 

King  v.  Shrives,  T.  T.  1835.  C.  P.    4  M  ^  Scott,  149;  S.  C. 

10  Bing.  208. 

Testator  devised,  in   general  words,  all  his  goods,  chattels,   If  the  personal 
estate,  and  effects  of  what  nature,  sort,  kind,  quantity,  or  quality  estate  fails  to 
(not  hereby  otherwise  disposed  of)  whatsoever  and  wheresoever,  p»y  the  debts, 
upon  certain  truats;  first,  for  the  i>a>ment  and  discharge  of  his  just  ^SCdT 
debts,  funeral  expenses,  &c.;  and  that  whatsoever  should  remain 
after  such  discharge,  of  his  personal  effects,  should  be  appropriated 
to  the  use,  interest,  and  benefit  of  his  family.    He  also  willed  that, 
when  his  youngest  son  came  of  age,  the  said  trustees  should  sell  or 
dispose  of  his  estate,  the  produce  of  which  was  to  be  divided  into 
three  equal  parts. 

The  Court  held,  that,  upon  the  failure  of  the  personal  estate  to 
pay  the  debts,  it  was  competent  to  the  trustees  to  sell  and  dispose 
of  the  lands  to  make  up  the  deficiency. 


Dob  d.  Gord  r.  Needs,  M.  T.  1836.  Ex.     2  M.  ^  W.  129. 

A.  DEVISED  his  freehold  lands,  held  in  fee  simple,  to  two  trustees.  If  trustees  only 

without  using  words  of  inheritance,  in  trust  to  suffer  his  wife  to  J^^**jJ^ 

enjoy  the  rents  and  profits  for  her  life,  and  after  her  death  to  pay  ^|.  ceases 

out  of  the  rents  an  annuity  of  10^  to  his  brother  for  ten  years.    He  when  the  tmat 

also  bequeathed  several  pecuniary  legacies  to  various  legatees,  and  is  satisfied. 
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directed  the  trustees  to  pay  them  when  the  l^atees  came  of  age, 
and  appointed  his  widow  his  executrix.  He  devised  land  to  George 
Gord^  the  son  of  George  Gord,  and  a  house  to  George  Gord,  the  son 
of  Gord;  and  he  bequeathed  pecuniary  legacies  to  George  Gord,  the 
son  of  Geoi^e  Gord,  and  to  George  Gord,  the  son  of  John  Grord. 

The  Court  held,  that  the  trustees  took  a  chattel  interest  till  the 
annuity  and  legacies  were  paid,  when  the  trust  ceased. 


So,  a  devise  to 
trustees  to 
raise  A  certain 
sum,  the  trust 
continnes  until 


Glover  v.  Monckton,  E.  T.  1825.  C.  P.    3  Binff.  13. 

A  TESTATOR  dcviscd  all  his  real  and  personal  estates  to  trustees 
and  their  heirs,  upon  trust,  that  they  should,  out  of  the  rents, 
issues,  and  produce  of  all  or  any  part  of  the  said  real  or  personal 
estates,  pay  250/.  towards  the  maintenance  of  the  testator's  daughter 
the  snm  raised,  until  she  should  attain  the  age  of  twenty-one,  or  marry  with  the 

consent  of  the  trustees;  and,  upon  further  tnist,  that  they  should 
pay  and  apply  so  much  of  the  residue  of  the  rents,  &c.,  of  the  said 
estates  as  they  should  think  necessary  for  the  maintenance  of  the 
testator's  son  until  he  should  attain  the  age  of  twenty-one,  or  hb 
sister's  marriage;  and  that,  as  soon  as  he  had  attained  twenty-one, 
or  his  sister  should  be  married,  then  that  the  trustees  should  raise 
5000/.  by  mortgage,  sale,  or  other  disposition  of  all  or  any  part  of 
the  testator's  said  real  or  personal  estates,  and  stand  possessed 
thereof,  upon  trust,  to  pay  the  same,  and  the  interest  thereon,  to 
the  testator's  daughter  when  she  should  arrive  at  twenty-one,  or 
marry;  and  subject  to  the  payment  of  such  sum,  that  the  trustees 
should  stand  seised  of  the  residue  of  the  said  real  and  personal 
estates  in  trust  for  the  testator's  son  until  he  should  attain  the  age 
of  twenty-one,  and  then  to  the  use  of  and  in  trust  for  the  son,  his 
heirs,  executors,  administrators,  and  assigns,  for  ever;  but  in  case 
the  son  should  not  live  to  attain  the  age  of  twenty-one,  and  the 
daughter  should  be  living  at  the  time  of  his  decease,  or  in  case 
the  son  should  live  to  attain  twenty-one,  and  afterwards  die  without 
lawful  issue,  then  the  testator,  as  to  his  real  estates,  devised  them 
to  the  use  of  the  said  trustees  until  the  daughter  should  attain  the 
age  of  twenty-one,  or  marry,  and  then  to  the  use  of  his  daughter  for 
life,  remainder  to  trustees  to  support  contingent  remainders,  with 
divers  remainders  over.  The  daughter  attained  twenty-one,  but  the 
5000/.  had  not  been  paid  or  raised  out  of  the  real  estate;  and  the 
son  had  also  attained  the  age  of  twenty-one. 

The  Court  held,  that  the  legal  estate  in  the  testator's  real  estates 
was  in  the  trustees,  and  would  continue  until  the  5000/.  should  be 
raised  as  directed  by  the  will,  and  that  the  son  would  have  taken  an 
estate  in  fee  in  such  estate,  with  an  executory  devise  over  in  the 
event  of  his  dying,  without  issue  living  at  his  death,  in  case  the 
devise  to  him  had  been  made  without  the  intervention  of  trustees^ 
he  having  attained  the  age  of  twenty-one. 


Under  a  devise 
to  tnistees,  a 
re-couTejance 
cannot  be  pre* 
tamed. 


Doe  d.  Rees  p.  Williams,  T.  T.  1837.  Ex.    2  M.  ^  W.  749. 

A  TESTATOR  dcviscd  his  freehold  to  his  wife  in  fee,  and  his 
leasehold  estates  to  her  during  the  lives  of  J.  and  S.,  and,  if  they 
should  survive  her,  to  her  heirs.  The  wife  devised,  but  without 
words  of  inheritance,  all  her  property  to  trustees,  on  certain  trosts, 
and  also  the  lands  she  held  under  her  husband's  will,  to  pay  an 
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annuity  to  D.  She  also  gave  a  legacy  to  W^  and  certain  yearly 
sums  to  two  grand-nieceB,  until  and  during  the  period  of  apprentice- 
ship; and,  having  appointed  the  trustees  her  executors,  directed  the 
residue  of  her  real  and  personal  estate,  after  payment  of  her  debts, 
to  be  equally  divided  between  her  two  grand-nieces.  She  died  in 
1 799,  and  the  grand-nieces  entered  into  possession  of  the  rents,  &c., 
subject  to  the  annuity  to  D.  £.  J.,  one  or  them,  married,  and  in  1 8 1 4 
died,  leaving  a  chUd,  who  also  shortly  after  died,  and  upon  her 
death  the  defendant  entered  into  possession,  and  received  the  rents 
of  her  moiety.  The  annuity  ceased  to  be  payable  in  1804,  and  the 
l^lBcy  to  W.  was  paid  in  1812.  Upon  ejectment,  brought  by  the 
husband  of  E.  J.  for  her  moiety — 

The  Court  held,  that  the  fee  passed  under  the  will  of  the  testatrix 
to  the  trustees,  and  that  a  re-conveyance  could  not  be  presumed; 
and  that,  as  to  the  leasehold,  the  probability  being  that  it  was  for 
lives,  no  title  to  recover  a  moiety  was  made  out. 


12.  0/ Fee  Farm  RenU* . 


(6)  Since  the  1  Vict.  c.  26. 

1.  In  general.     See,  also,  1  Vict.,  c.  26,  s.  3,  ante,  p.  641 . 

By  1  Vict.  c.  26,  s.  26,  it  is  enacted,  "  That  a  devise  of  the  land  A  general  de. 
of  the  tesUtor,  or  of  the  land  of  tlie  testator  in  any  place,  or  in  the  J^J^^'^^**^ 
occupation  of  any  person  mentioned  in  his  will,  or  otherwise  described  ^|^  i^^hold 
in  a  general  manner,  and  any  other  general  devise  which  would  de-  and  freehold. 
scribe  a  customary,  copyhold,  or  leasehold  estate,  if  the  testator  had 
no  freehold  estate  which  could  be  described  by  it,  shall  be  construed 
to  include  the  customary,  copyhold,  and  leasehold  estates  of  the  tes- 
tator, or  his  customary,  copyhold,  and  leasehold  estates,  or  any  of 
them,  to  which  such  description  shall  extend,  as  the  case  may  be, 
as  well  as  freehold  estates,  unless  a  contrary  intention  shall  appear 
by  the  will." 


2.  Fee  Simple. 

By  I  Vict.  c.  26,  s.  28,  it  is  enacted,  "  That  where  any  real  A  deviie,  with- 

estate  shall  be  devised  to  any  person  without  any  words  of  limita-  ottt  words  of 

tion,  such  devise  shall  be  construed  to  pass  the  fee-simple,  or  other  Ji^^^^^n. 

the  whole  estate  or  interest  which  the  testator  had  power  to  dispose  atmed  to  pass 

of  by  wQl  in  such  real  estate,  unless  a  contrary  intention  shall  appear  •  fee. 
by  the  vnU." 

*  Where  a  fee-fkrm  rent  was  devised  to  several,  and  the  plaintiff  deduced  his 
title  to  one-foQith  bv  a  deed  operating  under  the  Statute  of  Uses:— Hehl,  that 
•nch  an  interest  might  be  separated  by  wiU  without  the  consent  or  attornment 
of  the  partj,  and  that  the  tenant  was  liable  to  separate  diatreues  by  the  devison 
or  oestnis  que  use ;  and  semble,  since  the  4  Ann.  c.  1 5,  attornment  being  no  longer 
necessary  to  the  perfection  of  any  grant,  the  form  of  conveyance  would  make  no 
difference.  (RivU  r,  Watmm^  E.  T.  1839,  Ex.,  5  M.  &  W.  2S5). 

VOL.  V.  Y  Y 
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3.  Estate  Tail. 

Derises  of  ^^  ^  ^^<^^*  ^-  ^^>  3*  ^^>  ^^  ^^  enacted,  "  That  where  any  person, 

estates  tail  not   to  whom  any  real  estate  shall  be  devised  for  an  estate  in  tail,  or  m 
to  lapse.  estate  in  quasi  entail,  shall  die  in  the  lifetime  of  the  testator,  leaving 

issue  who  would  be  inheritable  under  such  entail,  and  any  such  issue 
shall  be  living  at  the  time  of  the  death  of  the  testator,  such  devix 
shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  such  person 
had  happened  immediately  after  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will.'* 


4.  Copyholds. 


The  1  Vict.  c.  By  1  Vict.  c.  26,  s.  4,  it  is  provided,  *'  That  where  any  real  estate, 
26,  8.  4,  regu-  of  the  nature  of  customary,  freehold,  or  tenant  right,  or  castomsiy 
cm^^^ohL  ^^  copyhold,  might,  by  the  custom  of  the  manor  of  which  the  same 
in  case^of  de-  ^^  holden,  have  been  surrendered  to  the  use  of  a  will,  and  the  tes- 
▼ise ;  tator  shall  not  have  surrendered  the  same  to  the  use  of  his  will 

no  person  entitled  or  claiming  to  be  entitled  thereto  by  virtne  of 
such  will,  shall  be  entitled  to  be  admitted,  except  upon  payment  of 
all  such  stamp  duties,  fees,  and  sums  of  money  as  would  have  been 
lawfully  due  and  payable  in  respect  of  the  surrendering  of  such  real 
estate  to  the  use  of  the  will,  or  in  respect  of  presenting,  registering, 
or  enrolling  such  surrender,  if  the  same  real  estate  had  been  sur- 
rendered to  the  use  of  the  will  of  such  testator:  provided  alto,  that 
where  the  testator  was  entitled  to  have  been  admitted  to  such  real 
estate,  and  might,  if  he  had  been  admitted  thereto,  have  surrendered 
the  same  to  the  use  of  his  will,  and  shall  not  have  been  admitted 
thereto,  uo  person  entitled,  or  claiming  to  be  entitled  to  such  real 
estate,  in  consequence  of  such  will,  shall  be  entitled  to  be  admitted 
to  the  same  real  estate  by  virtue  thereof,  except  on  payment  of  all 
such  stamp  duties,  fees,  fine,  and  sums  of  money  as  would  have 
been  lawfully  due  and  payable  in  respect  of  the  admittance  of  audi 
testator  to  such  real  estate,  and  also  of  all  such  stamp  duties,  fees, 
and  sums  of  money  as  would  have  been  lawfully  due  and  payaUe  in 
respect  of  surrendering  such  real  estate  to  the  use  of  the  will,  or  of 
presenting,  registering,  or  enrolling  such  surrender,  had  the  testator 
been  duly  admitted  to  such  real  estate,  and  afterwards  surrendered 
the  same  to  the  use  of  his  will;  all  which  stamp  duties,  fees,  fiof, 
or  sums  of  money  due  as  aforesaid,  shall  be  paid  in  addition  to  the 
stamp  duties,  fees,  fine,  or  sums  of  money  due  or  payable  on  the 
admittance  of  such  person  so  entitled,  or  claiming  to  be  entitled,  to 
the  same  real  estate  as  aforesaid." 
and  8.  7,  the  By  1  Vict.  c.  26,  s.  5,  it  is  enacted,  *<  That  when  any  real  estate, 

entry  onjhe       of  the  nature  of  customary,  freehold,  or  tenant  right,  or  custmnair 
.  _.ti_  ^^  copyhold,  shall  be  disposed  of  by  will,  the  lord  of  the  manor,  or 

reputed  manor,  of  which  such  estate  is  holden,  or  his  steward,  or  die 
deputy  of  such  steward,  shall  cause  the  will  by  which  such  dtspoan 
tion  shall  be  made,  or  so  much  thereof  as  shul  contain  the  di^Kin- 
tion  of  such  real  estate,  to  be  entered  on  the  court  rolls  o(  sudi 
manor  or  reputed  manor;  and  when  any  trusts  are  declared  by  the 
will  of  such  real  estate,  it  shall  not  be  necessary  to  enter  the  dcoara- 


court  rolls. 
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tion  of  such  trutU»  but  it  shall  be  sufficient  to  state,  io  the  entry  on 
the  court  rolls,  that  such  real  estate  is  subject  to  the  trusts  declared 
by  such  will;  and  when  any  such  real  estate  could  not  have  been 
disposed  of  by  will  if  this  act  had  not  been  made,  the  same  fine, 
heriot,  dues,  duties,  and  services  shall  be  paid  and  rendered  by  the 
derisee  as  would  hare  been  due  from  the  customary  heir,  in  case  of 
the  descent  of  the  same  real  estate;  and  the  lord  shall,  as  against 
the  devisee  of  such  estate,  hare  the  same  remedy  for  recovering  or 
enforcing  such  fine,  heriot,  dues,  duties,  and  services  as  he  is  now 
entitled  to,  for  recovering  and  enforcing  the  same  fVom  or  against 
the  customary  heir  in  case  of  a  descent." 


5.  Estates  pur  autre  Fie, 

By  1  Yict.  c.  24,  s.  6,  it  is  enacted,  ''That  if  no  disposition  by  Bttatei pur 
will  shall  be  made  of  any  estate  pur  autre  vie  of  a  freehold  nature,  autre  vie  of  a 
the  same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come  ^ot^^^^id^' 
to  him  by  reason  of  special  occupancy,  as  assets  by  descent,  as  in  ^^  ^  |^^ 
the  case  of  freehold  land  in  fee-simple;  and  in  case  there  shall  be  chargeable  in 
no  special  occupant  of  any  estate  pur  autre  vie,  whether  freehold  or  the  hands  of 
customary  freehold,  tenant  right,  customary  or  copyhold,  or  of  any  ^^^  *****'• 
other  tenure,  and  whether  a  corporeal  or  incorporeal  hereditament, 
it  shall  go  to  the  executor  or  administrator  of  the  party  that  had 
the  estate  thereof  by  virtue  of  the  grant;  and  if  the  same  shall  come 
to  the  executor  or  administrator,  either  by  reason  of  a  special  occu- 
pancy, or  by  virtue  of  this  act,  it  shall  be  assets  in  his  hands,  and 
shall  go  and  be  applied  and  distributed  in  the  same  manner  as  the 
personal  estate  of  the  testator  or  intestate." 


6.  Estate — Residue. 


By  1  Vict.  c.  26,  s.  25,  it  is  enacted,  "  That,  unless  a  contrary  The  residoe 
intention  shall  appear  by  the  will,  such  real  estate  or  interest  therein  jJ^JM"^^"^*  j 
as  shall  be  comprised,  or  intended  to  be  comprised,  in  any  devise  ^^{,^9°'  ^^' 
in  such  will  contained,  which  shall  fail  or  be  void  by  reason  of  the 
death  of  the  devisee  in  the  lifetime  of  the  testator,  or  by  reason  of 
such  devise  being  contrary  to  law,  or  otherwise  incapable  of  taking 
effect,  shall  be  included  in  the  residuary  devise  (if  any)  contained  in 
such  will." 


7.  To  Trustees  and  Executors.^ 

By  1  Vict.  c.  26,  s.  30,  it  is  enacted,  "That,  where  any  real  A  devise  to 
estate  (other  than  or  not  being  a  presentation  to  a  church)  shall  ^^jihallpMi 
be  devised  to  any  trustee  or  executor,  such  devise  shall  be  construed  ^  f^^  anleaa 
to  pass  the  fee-simple  or  other  the  whole  estate  or  interest  which  limited. 
the  testator  had  power  to  dispose  of  by  will  in  such  real  estate, 
unless  a  definite  term  of  years,  absolute  or  determinable,  or  an 
estate  of  fireehold,  shall  thereby  be  given  to  him  expressly  or  by 
implication." 

Y  Y  2 
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And  where  the 
trust  is  for  the 
life  of  another, 
the  tmsfeeet  to 
take  the  fee. 


By  sect.  31,  it  is  enacted,  ''That,  where  any  real  estate  shall  be 
derued  to  a  trustee,  without  ai^  express  Iimitatkn  of  the  estate  to 
be  taken  by  soch  trustee,  and  the  beneficial  interest  in  soch  resl 
estate,  or  in  the  sorplns  rents  and  profits  thereof,  shaU  not  be  given 
to  any  person  for  life,  or  such  beneficial  interest  shall  be  giren  to 
any  person  for  life,  bnt  the  purposes  of  the  trust  may  oontinne  be- 
yond the  life  of  such  person,  such  deyise  shall  be  construed  to  vest 
in  such  trustee  the  fee-rimple,  or  other  the  whole  legal  estate  which 
the  testator  had  power  to  dispose  of  by  will,  in  such  real  estate  and 
not  an  estate  determinable  when  the  purposes  of  the  trust  shaU  be 


A  general  gift 
to  inelnde  es- 
tates Ofer  which 
testator  has 
power  of  ap- 
pointment. 


Gifts  to  chil- 
dren or  issoe 
not  to  lapse. 


8.  Js  to  Gift*. 

By  1  Vict.  c.  26,  s.  27,  it  is  enacted,  "  That  a  general  devise  of 
the  real  estate  of  the  testator,  or  of  the  real  estate  of  the  testator  in 
any  place,  or  in  the  occupation  of  any  person  mentioned  in  his  will, 
or  odierwise  described  in  a  general  manner,  shall  be  construed  to 
include  any  real  estate,  or  any  real  estate  to  which  such  description 
shall  extend  (as  the  case  may  be),  which  he  may  have  power  to  ap- 
point in  any  manner  he  may  think  proper,  and  shall  operate  as  an 
execution  of  such  power,  unless  a  contrary  intention  shall  appear  by 
the  will;  and,  in  like  manner,  a  bequest  of  the  personal  estate  of 
the  testator,  or  any  bequest  of  personal  property,  described  in  a 
general  manner,  shall  be  construed  to  include  any  personal  estate,  or 
any  personal  estate  to  which  such  description  shall  extend  (as  the 
case  may  be),  which  he  may  have  power  to  appoint  in  any  manner 
he  may  think  proper,  and  shall  operate  as  an  execution  of  such 
power,  unless  a  contrary  intention  shall  appear  by  the  will." 

By  sect.  33,  it  is  enacted,  ''That,  where  any  person,  being  a  child 
or  other  issue  of  the  testator,  to  whom  any  real  or  personal  estate 
shall  be  devised  or  bequeathed  for  any  estate  or  interest  not  deter- 
minable at  or  before  the  death  of  such  person,  shall  die  in  the  Hfe- 
time  of  the  testator,  leaving  issue,  and  any  such  issue  of  such  person 
shall  be  living  at  the  time  of  the  death  of  the  testator,  such  devise 
or  bequest  shall  not  lapse,  but  shall  take  effect  as  if  the  death  of 
such  person  had  happened  immediately  after  the  death  of  the  testa- 
tor,  unless  a  contrary  intention  shall  appear  by  the  will." 


In  execnting  a 
will  under  a 
power,  the 
omission  of  the 
word ''publish- 
ed "  does  not 
^yalidate  the 
111. 


VI.  RELATIVE  TO,  UNDER  POWER  OF  APPOINTMENT. 
(a)  Before  1  Vict.  c.  26.     See,  also,  tit.  Fomer, 

Ward  p.  Swift,  M.  T.  1832.  Ex.    1  C.  ^  M.  171 ;  S.  C.  3  Tfrw. 

122. 

A  POWER  was  given  to  appoint  by  will,  to  be  duly  executed  and 
published  under  the  hand  and  seal  of  the  testatrix,  in  the  presence  of, 
and  attested  by,  three  or  more  credible  witnesses;  in  pursuance  of  the 
power,  an  instrument  was  signed,  sealed,  and  delivered  as  a  last  wiD 
and  testament,  concluding  and  attested  as  follows:— "In  witoess 
whereof,  I  have  set  my  hand  and  seal  hereto  this  fifth  day  of  Angnat, 
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1801 9  in  the  presence  of  the  underwritten.  Mary  Swift,  (L.  S.) 
Signed,  sealed  and  delivered  this  fifth  day  of  August,  1801,  as  the 
last  will  and  testament  of  the  said  testatrix,  Mary  Swift,  by  us,  who 
in  her  presence,  and  in  the  presence  of  each  other,  have  put  our 
names  as  witnesses  thereof." 

The  Court  held  the  power  well  executed,  although  the  word  *'  pub- 
lished "  was  omitted. 


(6)  Since  1  Vict.  c.  26. 

By  1  Vict.  c.  26,  s.  10,  it  is  enacted,  "That  no  appointment  Appointments 
made  by  will,  in  exercise  of  any  power,  shall  be  valid,  unless  the  to  be  executed 
same  be  executed  in  maimer  hereinbefore  required;  and  every  will  Hke  other  wills, 
executed  in  manner  hereinbefore  required  shall,  so  far  as  respects 
the  execution  and  attestation  thereof,  be  a  valid  execution  of  a  power 
of  appointment  by  will,  notwithstanding  it  shall  have  been  expressly 
required  that  a  will  made  in  execution  of  such  power  should  be 
executed  with  some  additional  or  other  form  of  execution  or  so- 
lemnity." 


VII.    RELATIVE   TO    PAROL   EVIDENCE,  TO   ADD   TO, 

VARY,  OR  EXPLAIN. 

Press  v.   Parker,   H.  T.    1825.  C.  P.     2  Binp.  456;   S.  C. 

10  Moore,  158. 

A  testator  devised  to  his  eldest  son,  R.  P.,  all  his  freehold  mes-  Evidence  of  the 
suage,  wherein  he  then  lived,  with  the  yard,  back  estate,  and  pre-  use  of  a  cellar 
mises  thereto  belonging:  and  to  his  eldest  daughter,  A.  P.,  all  his  ^^.^^^e^*^^ 
freehold  front  messuage,  with  the  appurtenants,  then  in  the  occupa-  to'iSiew  witlT 
tion  of  one  £.,  with  a  right  of  way  and  passage  from  the  yard,  and  what  part  of 
the  use  of  the  pump.     A  coal-cellar,  within  the  boundary  of  the  the  property  it 
messuage  occupied  by  £.,  had  been  always  used  by  the  testator,  and  ^"  ^  P*"*  * 
was  occupied  by  his  eldest  son  after  his  death. 

The  Court  held,  first,  that  evidence  of  such  occupation  was  ad- 
missible and  conclusive,  although  it  was  proposed  to  shew  that  the 
cellar  was  situate  within  the  boundary  of  the  house  devised  to  the 
testator's  eldest  daughter;  and,  secondly,  that  it  passed  to  the  son 
under  the  first  clause  of  the  will. 


Doe  d.  Beach  v.  Earl  of  Jersey,  H.  T.  1825.  K.  B.    3  B,^ 

C.  870. 

Upon  a  devise  of  all  my  Briton  Ferry  estate,  and  afterwards,  and  So,  account- 
all  my  Penline  Castle  estate,  which,  as  well  as  my  Briton  Ferry  estate,  *>oo^  of  *^^^' 

*  Bequest  of  a  house  to  J.,  the  son  of  George  Gord,  another  to  G.,  the  son  of 
George  Gord,  and  another,  upon  the  extinction  of  certain  life  estates,  to  George, 
'  the  son  of  Gord ;  testator  also  hequeathed  Tarious  legacies,  and,  inter  alia,  to 
John  and  George,  the  sons  of  George  Gord,  to  he  paid  on  attaining  twenty-one : 
— Held,  that  parol  evidence  was  admissible  to  shew  the  person  he  meant  to  de- 
rignate  by  George  Gord,  the  son  of  Gord.  (Doe  d.  Gord  ▼.  Needs,  M.  T.  1836, 
Ex.,  2  M.  &  W.  129). 

A  reference  in  a  will  to  extrinsic  facts,  as  part  of  the  description  of  the  subject 
devised,  does  not,  if  such  facts,  when  proved,  raise  no  ambiguity,  authorize  the 
entering  into  extrinsic  evidence  as  to  the  intentions  of  the  testator.  {Doe  d.  7>m- 
pleman  v.  Martin,  E.  T.  1833,  K.  B.,  1  N.  &  M.  512). 
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ards  may  be  lies  in  the  oounty  of  Glamorgan;  and  in  oertain  deeds  of  lease  and 
f'^M^^H^^h^^  release  upon  the  marriage  of  the  devisor,  and  schedules  annexed, 
^tate'*    ^  purporting  to  contain  an  account  of  the  several  hereditaments  com- 

prehended in  the  estates  of  the  devisor's  father,  there  appeared, 
under  the  head  of  the  "  Brecon  Estates,"  a  parish  called  Ljwell,  in 
which  was  the  messuage  for  which  the  ejectment  was  hrougfat,  and 
under  the  head  of  Glamorganshire  estates,  was  a  parish  called  Briton 
Ferry:  at  the  trial  the  defendant  offered  in  evidence  account - 
hooks  of  former  stewards  of  the  devisor,  and  former  owners  of  the 
lands  devised,  charging  themselves  with  receipts  of  monies  on  account 
of  such  owners,  amongst  which  was  an  entry,  *'  Briton  Ferry  estate, 
in  the  county  of  Brecon;"  ahd  it  was  also  in  evidence  that  the  lands 
in  the  declaration,  together  with  the  lands  mentioned  in  the  said 
schedules,  had  all  gone  hy  the  name  of  the  Briton  Ferry  estate,  snch 
of  them  as  were  m  the  county  of  Brecon  extending  over  twelve 
parishes,  and  containing  above  4000  acres. 

Upon  writ  of  error  in  D.  P.,  the  Judges,  upon  certain  questions 
propounded  to  them,  were  of  opinion  that  the  expressions  used  in 
the  will  denoted  an  estate  known  to  the  devisor  as  the  Briton  Ferry 
estate,  and  not  an  estate  locally  situate  in  a  parish  or  township;  and 
consequently  that  being  properly  a  question  of  parcel  or  no  parcel, 
the  evidence  offered  was  admissible. 


and  parol  evi- 
dence maj  be 
receiTed  to 
aheir  that  the 
testator  con- 
sidered two 
closes  as  one. 


If  the  testator 
has  two 
nephews  named 
A.,  parol  evi- 
dence may  be 
given  of  the 
testator's  inten- 
tion as  to  which 
was  intended. 


Richardson  r.  Watson,  E.  T.  1833.  K.  B.     \  N.  ^  M.  567. 

The  words  of  a  devise  were  as  follows: — "I  give  and  devise 
all  that  my  messuage  and  tenements,  closes,  lands,  and  heredita- 
ments, and  real  estate,  situate,  lying,  and  being  in  Kirton,  in  the 
county  of  Lincoln,  which  are  in  the  occupation  of  Joseph  Atkinson; 
and  idso  the  close  in  Kirton  aforesaid,  now  in  the  ooenpation  <k 
John  Watson,  unto  and  to  the  use  of  my  great-nephew,  John  Ridi- 
ardson."  It  appeared  that  John  Watson  was  in  the  occupation  of 
two  closes,  known  by  different  names,  and  between  which  was  a 
considerable  intervening  space.  Evidence  was  offered  of  dedaratioos 
of  the  testator,  or  rather  of  instructions  given  to  his  attorney,  whicb 
were  as  fpUows:-*-"  I  also  wish  the  farm  in  Joseph  Atkinson's  occu- 
pation to  be  the  property  of  John  Richardson,  my  great-nephew, 
taking  also  the  land  in  Kirton,  occupied  at  that  time  by  Watson." 

Per  Cur, — It  appears  to  us  that  there  was  a  latent  ambiguity 
which  might  have  been  explained;  but  the  evidence  which  was  rp- 
ceived  leaves  it  in  as  great  an  ambiguity  as  existed  before.  As 
neither  the  words  nor  the  evidence  adduced  shew  that  by  the  dose 
he  meant  to  devise  the  two  closes  or  one  of  them  only,  we  think 
that  the  will  is  void  for  uncertainty.  It  is  very  clearly  not  a  case 
of  election.  ^..^.^^^ 

Doe  d.  Morgan  c;.  Morgan,  M.  T.  1832.  Ex.     1  C.  f  H.  23o; 

S.  C.  3  Tyrw.  119. 

A  TESTATOR  haviug  two  nephews  named  Morgan  Morgan,  one  ni 
whom  only  resided  at  Mothvey,  gave  certain  premises  after  the 
decease  of  his  wife,  to  his  nephew,  Morgan  Morgan,  and  after- 
wards certain  other  premises  "  to  Morgan  Morgan,  of  Uie  village  of 
Mothvey  "— 

The  Court  held,  that  a  latent  ambiguity  was  raised  suiBdent  to 
admit  parol  evidence  in  explanation. 
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Do£  d.  H1SCOCK8  V.  H1SCOCR8,  T.  T.   1839.  Ex.     5  M.  ^  W. 

363. 

A  TESTATOR  dcTised  land  to  his  "grandson,  John  H.,  eldest  son  But  ia  a  sub- 
of  his  son  John."     At  the  time  of  making  the  will,  the  testator's  son  sequent  case  it 
John  had  issue,  a  son  Simon,  by  a  first  marriage,  and  a  son  John  ^^  beld  that 
(with  others)  by  a  second  marriage.     In  an  action  of  ejectment,  otnnotbere- 
brought  by  the  grandson  Simon  against  the  grandson  John —  ceived  to  ex- 

The  Court  held,  that  evidence  of  the  testator's  intention  in  favour  P^n  who  was 
of  one  of  the  two  parties,  as  disclosed  by  the  instructions  given  to  "^^^i>^«<l  <»  the 
the  attorney  who  prepared  the  will,  and  by  certain  declarations  made 
afterwards,  was  inadmissible;  but  that  it  should  be  left  to  the  jury 
to  collect  such  intention  from  the  terms  of  the  will  and  surrounding 
circumstances  alone. 


Provis  v.  Reed,  E.  T.  1829.  G.  P.     .5  Bing.  435. 

On  a  writ  of  right,  the  demandant  claimed  the  property  in  ques-  And  parol  evi- 
tion  as  heir-at-law  of  one  Henry  Sara,  who  died  seised  thereof  on  ^^"^^  ^  statc- 
the  31st  of  August,  1802.     The  tenant  held  as  devisee  under  Sara's  tesutor  during 
vnU.      The  demandants'  pedigree  and  the  seisin  alleged  in  the  hU  illness  not 
count  being  admitted,  the  tenant  commenced.    To  prove  the  exe-  admissible  to 
cution  of  the  will,  one  of  the  attesting  witnesses  (a  Mrs.  Bilkie)  impeach  his 
was  called.     She  stated  that  it  was  executed  by  the  testator  in  the  ^^  ' 
presence  of  herself  (the  witness),  and  of  the  other  witnesses,  vis. 
Mr.  Scott,  the  attorney  who  prepared  the  will,  and  a  lady  named 
Indedon,  both  of  whom  were  since  deceased.     A  witness  named 
Rapson,  a  legatee  under  the  will  of  Sara,  was  then  called  on  the 
part  of  the  demandants.     He  stated  that  the  day  after  the  death  of 
Sara,  the  testator,  he  called  at  the  office  of  Scott,  the  attorney,  at 
Penryn,  and  requested  to  see  the  will;  that  Scott  shewed  it  to  him, 
saying,  '*  There  is  an  oversight:  the  will  is  not  properly  executed; 
but  it  is  not  of  much  consequence;  we  can  manage  it  between  our- 
selves;" that  Scott  then  called  Mrs.  Incledon,  his  mother-in-law, 
into  the  office,  and  desired  her  to  subscribe  her  name  to  the  will, 
which  she  accordingly  did.     The  demandants  then  offered  in  evi- 
dence certain  alleged  declarations  made  by  the  testator  in  his  last 
illness.    The  witness  Rapson  deposed  that  he  had  the  conducting  of 
all  the  testator's  affairs;  that  the  testator,  in  his  last  illness,  in  con- 
yersation  with  him,  said  "  that  he  wished  him  (Rapson)  to  be  exe- 
cutor to  a  will  that  he  proposed  making;"  whereupon  one  Wills,  who 
was  present,  observed  to  him,  "  Have  you  not  made  a  will  already  ?" 
To  which  the  testator  answered,  "Tom  Reed  (meaning  the  tenant) 
has  been  trying  to  get  hold  of  my  property;  but  neither  he  nor  his 
ever  shall  have  it.    Scott  drew  up  a  paper,  and  they  got  me  to  sign 
it;  but  never  fear,  I  know  that  it  is  not  worth  to  Reed  one  farthing;" 
that,  at  another  time,  the  testator  said  to  Margaret  Rowe  (one  of 
the  demandaaits),  **  My  land  goes  to  my  dear  family;  Peggy,  re- 
member the  land  is  your*s;  if  I  do  not  live  to  make  my  vnS,  when 
I  am  dead,  see  that  you*re  righted."    And  that,  shortly  afterwards, 
the  testator  died.     Gaeelee,  J.,  rejected  these  declarations;  and — 

The  Court  held,  that  parol  evidence  of  declarations  made  by  a 
testator  in  his  last  iUness,  tending  to  impeach  his  will,  was  not  ad- 
missible. 
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So,  parol  eri- 
denoeisnot  ad- 
miMibletoihew 
that  testator  in- 
tended to  pass 
additional  es- 
tatet  not  named. 


Miller  v.  Travers,  M.  T.  1 83 1 .  C  .  P.     8  Binp,  244 ;  S.  C.  6  M. 

^  P.  342. 

Testator  devised  all  his  freehold  and  real  estates,  "  sitnite  in 
the  county  of  L.,  and  m  the  city  of  L.,"  having  at  the  time  a  small 
real  estate  in  the  city  of  L.,  and  none  in  the  county  of  L.,  but  con- 
siderable estates  in  the  county  of  C. 

The  Court  held,  that  it  was  not  competent  to  the  devisee  to  shew 
by  parol  evidence  that  the  testator  intended  his  estates  in  C.  slso  to 
pass  under  the  same  devise,  the  devise  having  a  certain  operation, 
and  the  intention  of  the  testator  as  to  the  estates  in  C.  not  being  to 
be  coUected  from  the  will  itself  without  altering  or  adding  to  the 
words  used  in  the  will. 


VIII.  RELATIVE   TO  ALTERATIONS  IN,  SINCE  1  Vici. 

c.  26. 

No  alteration  to  By  1  Vict.  c.  26,  s.  21,  it  is  enacted,  ''That  no  obliteration,  in- 
be  binding  nn-  terlineation,  or  any  alteration  made  in  any  will  after  the  execDtkm 
lenexecnted  as  ^.^ej^f  gjj^ji  \^  ^^^  ^^  y^^y^  j^^y  e£fe^  except  so  far  as  the  words 

or  effect  of  the  will  before  such  alterations  shall  not  be  apparent,  un- 
less such  alteration  shall  be  executed  in  like  manner  as  is  herein- 
before required  for  the  execution  of  the  will;  but  the  will,  with  snch 
alteration  as  part  thereof,  shall  be  deemed  to  be  duly  executed  if  the 
signature  of  the  testator,  and  the  subscription  of  the  witnesses  be 
made  in  the  margin,  or  on  some  other  part  of  the  will  opposite  or 
near  to  such  alteration,  or  at  the  foot  or  end  of  or  opposite  to  a  me- 
morandum referring  to  such  alteration,  and  written  at  the  end  or 
some  other  part  of  the  will. 


A  aubieqoent 
oodidlmay 
operate  as  a  re- 
publication of  a 
lomer  one. 


IX.  RELATIVE  TO  CODICILS  *. 
(a)  Before  1  Vict.  c.  26. 

Guest  v.  Willasey,  T.  T.  1826.  C.  P.     3  Bing.  614. 

A  TESTATOR,  after  deyising  his  C.  estate  to  his  son  in  fee, 
gave  all  his  O.  estate  to  N.  S.  and  A.  6.,  upon  trust  to  sell  tlie 
same,  and  appointed  them  his  executors;  he  afterwards  sold  C. 
estate,  and  became  seised  of  another  called  A.,  and  afterwards  signed 
a  codicil  to  his  will,  attested  by  two  witnesses  only,  staling  that  tbe 
money  obtained  for  the  C.  estate,  and  to  be  obtained  ror  the  A. 
estate,  which  he  directed  to  be  sold,  should  be  divided  amongst  all 
his  children,  and  he  i^ipointed  his  wife  executrix  jointly  with  N.  S. 
and  A.  G.;  and  by  a  second  codicil,  attested  by  two  witnesses  onlr, 
he,  after  statins  that  one-half  of  O.  estate  was  sold,  and  giving  di- 
rections as  to  Uie  sale  of  the  other  half,  appointed  £.  L.  and  J.F. 


*  A  paper,  in  the  nature  of  a  oodidl,  bat  not  attested  ao  ai  lo  paaa  reale^te, 
is  not  rendered  effective  as  to  real  estate  bj  a  sabseqoent  codicil  propcrij  atte^a^ 
on  a  separate  paper,  containing  no  reference  in  terms  to  tlie  wnaflrslfd  piper. 
(Utierion  v.  Bobitu,  M.  T.  1833,  K.  B.,  2  N.  &  M.  819). 
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his  executors  in  the  place  of  N.  S.  and  A.  6.;  and  afterwards  made 
a  third  codicil,  duly  attested  for  passing  real  estates,  but  merely  ap- 
pointing B.  G.  to  be  his  executor  in  the  room  of  £.  L.;  all  the 
codicils  were  written  on  the  back  sheet  of  tbe  will. 

The  Ck>urt  held,  that  the  third  codicil  operated  as  a  republication 
of  the  first. 


{b)  Since  1  Vict.  c.  26*. 


X.  RELATIVE  TO  THE  REVOCATION  AND  REVIVAL  OF. 

(a)  Before  1  Vict.  c.  26. 

Doe  d.  Reed  v.  Harris,  H.T.  1838.  Q.  B.     8  Ad.^E.  1 ;  S.  C. 

I  N.^P.  405. 

A  TESTATOR  thrcw  his  will  on  the  fire,  which  was  rescued  from  Testator  throw- 

the  flames  by  the  devisee,  so  that,  though  the  wrapper  was  partially  ing  ^  ^^  >oto 

burnt,  the  will  was  not  afiected  by  the  fire,  and  the  testator  expressed  ^^^'gj'j!*' 

his  displeasure,  but  did  not  use  any  language  declaring  his  intention  ^^  deriiee 

to  revoke  his  will.     In  ejectment  by  the  heir-at-law,  to  recover  when  partially 

copyhold  property —  burnt,  at  which 

The  Court  neld,  that  the  jury  were  properly  directed  to  say,  whether  ****  d^lwlied 

what  was  then  done  by  the  testator  was  an  actual  intentional  revocap  ^  ^  r^roca- 

tion  of  this  will.     At  common  law,  a  will  might  be  revoked  without  tionf. 

*  By  MCt.  20,  oodicila  miift  be  executed  as  a  wiU.    See  pott,  p.  692. 

t  To  effect  a  canceUation  **  by  burning  the  aame,"  there  must  be  a  burning  of 
some  part  of  the  instrument  itsdf : — Held,  that  the  burning  a  part  of  the  cover 
was  insufficient  to  effect  a  rerocation.  {Doe  v.  HarrUt  H.  T.  1838,  K.  B.,  I  N. 
&  P.  405 ;  S.  C.  8  Ad.  &  E.  1,  supra). 

O.  E.  seised  of  the  manor  of  M.,  amongst  other  estates,  in  fee,  conyeyed  it  to 
trustees  and  their  heirs,  to  secure  to  his  wife  an  annuity  for  life,  and  subject 
thereto  to  the  use  of  himself  in  fee.  G.  E.,  by  his  will,  duly  ezecutcMl  to  pass  real 
estates,  recited  and  confirmed  that  settlement,  and  then  devised  to  J.  E.  (who 
died  in  testator's  lifetime)  and  A.  H.  C,  and  their  heirs,  his  freehold  and  copy- 
hold estate  in  S.,  and  his  freehold  estate  at  H.,  upon  the  following  amongst  other 
trusts:  viz.  in  case  there  should  be  but  one  son  of  his  daughter  E.  D.  by  her 
husband  T.  D.,  who  should  attain  the  age  of  twenty-one  years,  upon  trust  for 
such  son,  his  heirs  and  assigns  for  ever  ;  and  in  case  there  ahould  be  two  or  more 
sons  of  Mrs.  D.  who  should  attain  the  age  of  twenty-one  years,  then  in  trust  for 
the  second  of  such  sons,  his  heirs  and  assigns  for  ever;  and  in  case  there  should 
be  no  son  of  Mrs.  D.  by  the  said  T.  D.,  who  should  live  to  attain  the  age  of 
twenty-one  years,  then  upon  trust  for  such  of  the  daughters  (if  any)  of  Mrs.  D« 
by  T.  D.,  as  shoidd  first  attain  tbe  age  of  twenty -one  years,  or  be  married  under 
that  age  with  the  consent  of  the  trustees  or  trustee  for  the  time  being  of  that  his 
will,  and  the  heirs  and  assigns  of  such  daughter  for  erer.  After  some  pecnniarr 
legacies,  the  testator  proceeded  as  follows : — "  And  as  to,  for,  and  concerning  all 
tiie  rest,  residue,  and  remainder  of  the  property  of  which  I  shall  be  possessed,  or 
to  which  I  shall  be  entitled  at  the  time  of  my  decease,  or  over  which  I  haye  a 
disposing  power,  whether  the  same  consists  whoUy  or  in  part  of  estates  of  free- 
hold, copyhold,  or  for  years,  money  in  the  funds,  upon  mortgage,  or  otherwise 
out  upon  security,  or  at  interest,  debts,  or  of  what  other  nature  the  same,  or  any 
part  thereof,  may  be,  I  give,  devise,  and  bequeath  the  same  unto  the  said  J.  E. 
and  A.  H.  C,  tlieir  heirs,  &c.,  upon  trust  to  seU  and  convert  the  same  into  money, 
to  get  in  debts,  &c.,  and  out  of  the  monies  to  be  so  raised,  in  the  first  place,  to 
set  apart  50,000/.  three  per  cent,  consols  in  trust  for  such  son  of  Mrs.  D.,  who, 
under  the  trusts  of  a  settlement  now  intended  to  be  forthwith  made,  shall  become 
possessed  of  an  estate  tail  in  the  manor  of  M.,  the  residue  to  be  dirided  amongst 
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any  express  declaration  of  a  present  intention  to  revoke,  but  by  acts 
and  conduct  which  manifested  such  intention;  and,  the  jury  haTing 
found  it  was  a  revocation,  refused  to  interfere. 


Doe  d.  Shelley  v.  Edlin,  H.  T.   1836.  K.  B.     I  N.  ^  P.  582. 

Under  a  devise  J*  N.  DEVISED  to  C.  N.  all  his  real  estate,  to  hold  to  him  and 

in  tniBt  to  A.B.  his  heirs,  upon  special  trust  and  confidence  that  C.  N.  should  receive 

n'^d'^^'hlf^  the  rents,  and  apply  the  same  to  the  uses  of  the  testator's  sister 

the  testator  the  ^'  ^'  M.  S.  for  life,  and  after  her  death  upon  further  trust  that  he, 

the  other  children  of  Mrs.  D. ;  and  the  testator  made  J.  E.  and  A.  H.  C.  execa- 
tors  of  his  will.  Some  time  after  making  his  will,  the  testator  drew  a  line  across 
the  direction  to  sell  the  property  derlaed  by  the  residuary  clause ;  and,  after 
making  the  will,  the  testator  purchased  a  considerable  freehold  estate  in  W.  and 
H.  Testator  afterwards  made  and  published  a  codicil,  duly  executed  to  pass  ft«e- 
hold  estates,  whereby,  after  reciting  the  rasure  before-mentioned,  and  that  he  was 
apprehensive  that  such  rasure  not  being  witnessed  might  lead  to  litigation,  be 
declared  by  that  codicil  that  the  sole  intoition  of  such  rasure  was  to  revoke  that 
part  only  of  the  will  whereby  he  directed  the  sale  of  his  freehold  property.  It 
then  proceeded :  **  And  I  do  hereby  direct  and  appoint  that  the  son  lawfnUy 
bogotten  of  my  daughter  Mrs.  D.,  who  shall  first  attain  the  m  of  twenty-one 
years,  shall,  on  attaining  such  age,  change  his  name  for  that  of  £.;  and  1  give  and 
devise  to  the  said  son  of  my  daughter,  on  his  attaining  the  age  of  twenty  •one  years, 
and  changing  his  name  to  £«,  all  my  fkvehold  property,  lands,  tenements,  md 
hereditaments,  to  have  and  to  hold  to  him,  his  heirs  and  assigns,  for  ever." 
Testator  then  appointed  a  new  executor  in  the  room  of  J.  E.,  then  deceased,  and 
did  thereby  ratify  and  confirm  the  aforementioned  will  and  testament,  exetpt 
as  before  excepted.  Testator  died  without  again  altering  his  will  or  oodicQ, 
leaving  his  widow  and  Mrs.  D.,  his  only  child  and  heir-at-law,  and  heir  aooord- 
ing  to  the  custom  of  the  manors  of  which  his  copyhold  estates  were  boldcn,  aad 
also  his  sole  next  of  kin.  At  the  death  of  testator  Mr.  and  Mrs.  D.  had  five  chil- 
dren, one  son  and  four  daughters.  Upon  a  case  sent  for  the  opinion  of  the  Coart 
of  King's  Bench: — Held,  firstly,  that  Uie  devise  of  the  freehold  part  of  the  estate 
at  S.,  and  of  the  freehold  farm  and  estate  at  H.,  contained  in  the  will,  was  not 
revoked  by  the  codicil ;  secondly,  that  the  manor  of  M.  did  pass  under  the 
residuary  devise  contained  in  the  testator's  will,  and  that  such  devise  was  revoked 
by  the  (»dicil ;  thirdly,  that  the  manor  of  M.  did  pass  under  the  codicil  to  the 
first  son  of  the  plaintiff,  Mrs.  D.,  who  shall  attain  twenty-one  years,  and  cfaaqge 
his  name  to  E.;  fourthly,  that  the  estate  in  W.  and  A.,  purchased  after  the  testa- 
tor made  his  will,  passed  under  the  devise  in  the  oodicU  to  the  first  son  of  the 
plaintiff,  Mrs.  D.,  who  shall  attain  twenty- one  years  and  change  his  name  to  E.; 
fifthly,  that  the  surplus  rents  and  profits  of  the  said  copyhold  estates  at  S.,  and  of 
the  said  freehold  nrm  at  Uie  same  place,  and  of  the  freehold  farm  and  estate  at 
H.,  after  providing  for  the  maintenance  of  the  devisee  thereof,  belonged  to 
A.  H.  C,  the  surviving  trustee,  under  the  will  of  the  testator,  until  a  first  son  of 
the  said  plaintiff,  Mrs.  D.,  shall  attain  twenty-one  years;  or  in  fitilore  of  such 
son,  till  a  daughter  shall  attain  that  age,  or  be  married  with  consent,  according  to 
the  will ;  sixthly,  that  ihd  intermediate  rents  and  profits  of  such  of  the  testator's 
freehold  estates  as  are  effectually  devised  by  the  codidl  to  the  soa  of  the  plaintiff, 
Mrs.  D.,  who  shall  first  attain  twenty-one  years,  and  change  his  name  to  £., 
until  such  events  take  place,  belong  to  A.  H.  C,  the  surviving  trustee  under  the 
will  of  the  tesUtor.  {ihffield  v.  ElweM,  H.  T.  1825,  K.  B.,  3  B.  &  C.  705; 
S.  C.  5  D.  &  R.  764). 

Where  a  will,  traced  to  the  testator's  possession,  is  not  forthcoming  at  \m 
decease,  the  presumption  is,  that  he  has  destroyed  it,  and  it  must  prevail,  unkai 
there  be  evidence  to  repel  it  by  raising  a  higher  probability  to  the  contrary,  and 
the  onus  lies  on  the  party  proponn(ung  the  revoked  will.  {Welch  t.  PkUiif$, 
1  Moore,  P.  C.  299). 

Revocation  of  a  will  by  marriage,  and  the  birth  of  a  child,  (previooa  to  the 
1  Vict.  c.  26),  held  to  take  place  in  consequence  of  a  principle  of  law,  independ- 
ently of  any  question  of  intention  of  the  testator  himself,  and  oonaequflKtly  that 
no  evidence  is  admissible  to  rebut  the  presumption  of  law;  nor  can  tiie  drcasi- 
stances  of  after-acquired  property  descending  upon  the  child  have  any  eikt. 
(Martton  v.  Roe,  H.  T.  1838,  Q.  B.,  2  K.  &  P.  504,  615;  S.  C.  8  Ad.  & 
E.  14). 
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the  said  C.  N.,  should  convej  the  said  real  estates  to  such  uses,  upon  will  is  not  re- 

such  trusts,  and  to  and  for  such  intents  and  purposes,  &c.,  as  she  ^®^?^  ^^f  . 

the  said  M.  M.  M.  S.,  notwithstanding  her  coverture,  by  any  deed,  &c.,  thTtratow" '" 

should  giye,  devise,  and  appoint.     The  testatrix  made  no  further 

limitation  of  her  estate.     M.  M.  M.  8.,  the  testatrix's  sister,  died  in 

the  lifetime  of  the  testatrix.  C.  N.,  the  trustee,  after  the  death  of  the 

testatrix,  entered  into  possession,  and  after  reciting  the  will  of  J.  N., 

devised  all  the  real  estates,  late  of  J.  N.,  to  T.  J.,  his  heirs,  &c., 

to  hold  the  same,  or  such  part  thereof  to  which  no  better  title 

could  be  made,  to  his  own  use  and  benefit;  but  in  case  it  should 

appear  that  the  said  J.  N.  left  an  heir-at-law»  then  to  hold  the  same 

in  trust  to  convey  the  said  estates  unto  such  heir,  &c. 

The  Court  held,  first,  that  the  death  of  the  cestui  que  trust,  M. 
M.  M.  S.,  in  the  lifetime  of  the  testatrix  was  not  a  change  in  her 
family  from  which  a  revocation  of  the  will  could  be  implied;  and 
secondly,  notwithstanding  the  death  of  the  cestui  que  trust  in  the 
lifetime  of  the  testatrix,  and  consequently  the  object  of  the  will 
having  altogether  failed,  and  become  inoperative,  yet  that  the  legal 
estate  vested  in  the  trustee,  and  that  the  rule  which  applies  to  the 
devise  of  a  legal  estate  does  not  apply  to  the  devise  of  a  trust  estate 
so  as  to  make  it  a  lapsed  devise;  thirdly,  that  the  words  of  the 
devise  were  so  strong  to  convey  the  estate  of  inheritance,  and  the 
purposes  of  the  trust  making  it  necessary  that  the  trustee  to  perform  it 
should  have  such  an  estate,  that  the  rule,  which  says  the  estate  of  the 
trustee  shall  be  commensurate  only  with  the  trusts  to  be  executed, 
could  not  apply  to  the  present  case  so  as  to  prevent  the  legal  estate 
from  vesting  in  the  trustee  under  the  will,  and  that  his  devisee, 
therefore,  took  the  legal  estate. 


Dob  v.  Evans,  T.  T.  1839.  Q-  B.     2  P.  ^  D.  378.  * 

A  TESTATRIX,  in  1819,  devised  the  residue  of  her  estates  to  A  codicil  made 
L.  £.  for  life,  with  remainder  to  his  children  in  tail.    L.  £.  died  in  under  a  mis. 
1821,  leaving  his  wife  pregnant  with  a  daughter,  the  lessor  of  the  ^^;^^^^f 
plaintiff,  who  was  bom  in  1822.    The  only  son  of  L.  £.  died  in  ^^^^^o^a 
1825.     In  1829,  the  testatrix,  being  aware  of  the  death  of  the  son,  revocation. 
but  ignorant  of  the  birth  and  existence  of  the  daughter  of  L.  £., 
made  a  codicil,  in  which,  after  reciting  that,  by  her  will,  she  had 
devised  her  estates  to  L.  £.  for  life,  with  remainder  to  his  first  and 
other  daughters  in  tail,  &c.;  and  that  the  said  L.  £.  had  departed 
this  life  without  leaving  any  issue,  she  devised  the  estate  in  question 
to  H.  £.     In  1831,  two  years  previous  to  her  death,  the  testatrix 
became  aware  that  the  daughter  of  L.  £.  was  living,  but  she  made 
no  alteration  in  her  will  or  codicil  in  consequence. 

The  Court  held,  that  this  codicil  did  not  revoke  the  will;  and 
that  the  residue  of  the  estates  passed  to  the  lessor  of  the  plaintiff, 
the  daughter  of  L.  E. 


(6)  Since  1  Vict.  c.  26. 

By  1  Vict.  c.  26,  s.  18,  it  is  enacted,  "That  every  will  made  by  Marriage  re- 
a  man  or  woman  shall  be  revoked  by  his  or  her  marriage  (except  a  ^^^c*  *^«  '^*"' 
will  made  in  exercise  of  a  power  of  appointment,  when  the  real  or 
personal  estate  thereby  appointed  would  not,  in  default  of  such  ap- 
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Bat  BO  will 
icfoked  \tf 


There  miut  be 
aBOtber  win  or 
codicil 
likea  wilL 


To  rernre  a  will 
it  miut  be  re- 


pointmenty  pass  to  his  or  her  heir,  castomarT  heb,  executor,  or  ad> 
ministrator,  or  the  person  entitled  as  his  or'her  neit  of  km,  under 
the  Statute  of  Dbtribntions"). 

By  sect.  19^  it  is  enacted,  **  That  no  will  shall  be  revoked  bj  tnj 
presumption  of  an  intention,  on  the  ground  of  an  aUeration  in  cir- 
cumstances." 

Bj  sect.  20,  it  is  enacted,  "  That  no  will  or  codicil,  or  anj  put 
thereof,  shall  be  revoked  otherwise  than  as  aforesaid,  or  bj  anolher 
will  or  codicil  executed  in  manner  hereinbefore  required,  or  hy  tome 
writing  declaring  an  intention  to  revoke  the  same,  and  CTecirted  in 
the  manner  in  which  a  will  is  hereinbefore  required  to  be  executed, 
or  by  the  burning,  tearing,  or  otherwise  destroying  the  same  bjrthe 
testator,  or  by  some  person  in  his  presence,  and  by  his  dirM^ioo, 
with  the  intention  of  revoking  the  same." 

By  sect.  22,  it  is  enacted,  ''That  no  will  or  codicil,  or  any  psit 
thereof,  which  shall  be  in  any  manner  revoked,  shaU  be  revmd 
otherwise  than  by  the  re-exeention  thereof,  or  by  a  oodkal  execated 
in  manner  hereinbefore  required,  and  shewing  an  intention  to  reriie 
the  same;  and  when  any  will  or  codicil  which  shall  be  paitlj  re- 
voked, and  afterwards  wholly  revoked,  shall  be  revived,  sodi  remal 
shall  not  extend  to  so  much  thereof  as  shall  have  been  revoked  be- 
fore the  revocation  of  the  whole  thereof,  unless  an  intention  to  tbe 
contrary  shall  be  shewn." 


XI.  RELATIVE  TO  THE  AVOIDANCE  OF,  SINCE  1  Vict. 

c.  26. 


A  deviie  not  to 
be  inopentiTe 
by  any  subse- 
qoent  coiiTey- 
anoeor  act. 


By  1  Vict.  c.  26,  s.  23,  it  is  enacted,  "That  no  conveyance  or 
other  act  made  or  done  subsequently  to  the  execution  of  a  will  for 
or  relating  to  any  real  or  personal  estate  therein  conveyed,  except 
an  act  by  which  such  will  shall  be  revoked  as  aforesaid,  shall  prevent 
the  operation  of  the  will  with  respect  to  such  estate  or  interest  in 
such  real  or  personal  estate  as  the  testator  shall  have  power  to  dia* 
pose  of  by  will  at  the  time  of  his  death." 


XII.  RELATIVE   TO    A   DISCLAIMER.     See,  also,  tit. 

DUclttimer. 


A  diaclaimer 
must  be  of  the 
land  ia  quea- 
Hon :  but  it  it 
no  disclaimer 
that  the  party 
claims  under 
some  other 
tide. 


Doe  d.  Smyth  ».  Smyth,  M.  T.  1826.  K.  B.     6  ^.  ^  C.  112. 

In  ejectment — 

The  Court  said, — ^A  devise  vests  the  freehold  in  the  devisee  before 
entry.  Co.  litt.  11 1 .  a.  To  divest  this,  there  must  be  a  disclaimer; 
but  it  was  unnecessaxy  to  decide  by  what  formal  act  the  disdaimer 
should  be  manifested,  or  whether  it  must  or  must  not  be  by  deed. 
It  was  sufficient  for  them  to  decide  that  the  disclaimer  (by  whateier 
mode)  must  be  of  the  land  in  question.  But,  at  all  events,  it  is  no 
disclaimer  for  a  person  to  refuse  taking  under  a  devise,  he  giving  as 
a  reason  that  he  claims  the  property  in  question  under  some  other 
title.  The  disclaimer  (whether  it  should  be  by  deed  or  not)  must 
be  of  the  property  devised. 
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XIIL  RELATIVE  TO  FRAUDULENT  DEVISES*. 

Farley  r.  Briant,  T.  T.  1835.  K.  B.     b  N.  ^  M.  42. 

The  devisor  covenanted  in  his  lifetime  for  the  payment  of  rent.  To  conatitttte 
and  performance  of  other  covenants,  by  a  third  person,  and  no  breach  ^  fraadoloit 
occurred  in  his  lifetime.  theTwu  & 

The  Court  held,  that  no  action  lay  upon  the  statute  of  William  &  m.  c.  14,  the 
Mary  against  his  devisee,  upon  breaches  accruing  after  the  devisor*8  relation  of  cre- 
death.     The  stat.  3  &  4  Will.  &  Mary,  c.  14,  against  fraudulent  ditor  and  debtor 
devises,  which  gives  a  remedy  by  action  against  the  devisees,  only  "^^^^J^" 
M>plies  to  those  cases  where  the  relation  of  debtor  and  creditor,  in  the  creditor  and 
the  common  acceptation  of  those  terms,  existed  between  the  devisor  the  deviaor  in 
and  the  obligee  or  covenantee.  ^^  Ufctlme. 


XIV.  RELATIVE  TO  WHEN  DEVISEES  TAKE  TWO  DE- 

VISES  UNDER  SAME  WILLf. 

XV.  RELATIVE    TO    THE    REMEDIES    AT    LAW    CON 

NECTED  WITH. 

(a)  Jurisdiction  of  the  courts  of  common  law^. 


{b)  Parties  to  actions. 

MoRRANT  V.  GouGH,  T.  T.  1827.  K.  B.     7  B.  ^  C.  206;  S.  C. 

1  M.  ^jRy.  41.. 

In  an  action  against  a  devisee,  in  trust,  for  the  arrears  of  an  Where  the  par- 
annuity  secared  bj  an  obligation  of  the  testator,  with  a  penalty  pose  for  which 
binding  his  heirs,  executors,  and  administrators,  to  be  paid  after  the  *"^*^  J'®  *^" 
testator's  decease,  the  defendant  pleaded  a  devise  to  him,  in  trust  ^^^  acoom- 
for  testator's  son,  T.  S.,  for  the  purpose  of  maintaining  such  son  pUshed,  the 
until  he  should  attain  the  age  of  twenty-ond  years,  and  that  he  deTiaee,  and 
should  account  with  such  son,  on  his  attaining  that  age,  for  the  [^'^^IJJVe 
profits  of  the  estate;  and  that  T.  S.,  long  before  the  exhibiting  of  ^^'^ 
the  bill  of  the  plaintiff,  had  died,  whereupon  his  the  said  defendant's 

*  By  1  Will.  4,  c.  47y  devises  of  real  estate  are  fraudulent  and  Toid,  as  against 
creditors  of  the  testator,  and  a  remedy  is  given  to  specialty  creditors  against  the 
heirs  and  devisees  jointly,  or,  if  no  heirs,  against  devisees  solely,  who  shall  be 
liable  for  false  plea. 

t  A.  devises  lands  to  B.'for  life,  remainder  to  the  first  and  other  sons  of  B.  in 
tail  male.  After  the  death  of  A.  and  B.,  C,  the  first  son  of  B.,  enters,  snffers 
a  recovery,  and  settles  the  property  by  a  deed,  to  which  Z.  is  an  executing  party, 
as  trustee  of  a  term,  and  thereby  creates  a  power  of  incumbering.  Z.  afterwards 
devises  other  lands  to  E.,  the  second  son  of  C,  in  tail,  with  a  limitation  over, 
in  case  the  land  devised  to  A.  in  tail  male  shall  descend  to  or  devolve  upon  E. 
D.,  the  eldest  son  of  C,  dying  in  his  lifetime,  E.,  upon  the  death  of  C,  takes,  sub- 
ject to  an  incumbrance  created  under  the  power,  the  land  devised  by  A. : — Held, 
by  Dennutn,  C.  J.,  Parke,  J.,  and  Patteton,  J.,  dissentiente  Tau$Uon,  J.,  that 
£.  is  not  incapacitated  from  holding  both  estates.  {Fazakwhy  v.  Fordt  T.  T. 
1833,  K.  B.,  2  N.  &  M.  1). 

X  It  seems  that,  in  a  case  sent  from  the  Court  of  Chancery  to  the  King's 
Bench,  that  Court  will  not  give  any  opinion  merely  upon  the  construction  of  an 
equitable  devise.  {Howton  v.  Hvghet,  E.  T.  1827,  K.  B.,  6  B.  &  G.  403). 
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interest  in  the  testator's  estate  ceased,  and  that  aD  money  which 
became  doe  opon  the  account  daring  the  life  of  T.  8.  was  paid;  to 
which  the  plaintiff  replied,  a  notice  of  the  said  bond,  and  thai  the 
rents,  issues,  and  profits,  &c.,  of  the  estate,  arising  and  issuing 
thereont,  during  the  time  which  elapsed  hetwecu  the  death  of  the 
testator  and  of  T.  8.,  were  more  than  sufficient  to  satisfy  the  plaintifirs 
debt,  which  was  for  subsequent  arrears.  Upon  general  demurrer — 
The  Court  held,  that  the  replication  was  bad,  and  that  the  action 
ought  to  have  been  against  the  party  to  whom  the  estate  had  passed 
on  the  ceasing  of  the  interest  of  the  defendant.  In  general,  when 
the  purposes  for  which  an  estate  is  held  in  trust  have  been  answered, 
the  interest  of  the  trustees  therein  ceases. 


A  deed  under 
which  a  devisee 
claimi  may  be 
evidence  of  the 
testator's  sei- 
sin*. 


(e)  Evidence. 

Doe  d.  Thorn  v.  Phillips,  T.  T.  1832.  K.  B.    3  B.^  Ad.  753. 

Devise  to  the  testators  brother  and  sister,  and  the  survivor,  for 
life;  and,  after  their  death,  to  A.,  B.,  and  C,  his  daughters,  share 
and  share  alike.  Upon  the  death  of  the  surviving  tenant  for  life,  C. 
continued  to  reside  on  the  premises.  A.,  another  of  the  devisees,  sub- 
sequently died,  and  devised  his  estate  to  his  wife  for  life,  and  after- 
wards to  his  three  daughters,  after  which  E.,  described  as  heir-at-law 
of  A.,  and  the  other  two  devisees,  B.  and  C,  covenanted  to  levy  a 
fine  to  such  uses  as  they  should  by  deed  appoint,  and  by  deed,  re- 
citing that  a  fine  had  been  levied,  appointed  the  premises  to  P., 
who  entered,  and  continued  in  possession  when  the  action  of  eject- 
ment was  brought  by  one  of  the  daughters  of  A.,  after  the  death  of 
her  mother — 

The  Court  held,  that,  as  against  P.,  the  deed  under  which  he 
claimed  was  evidence  of  the  seisin  of  A.,  at  the  time  of  his  making 
his  will  and  of  his  death;  and  that,  independently  thereof,  the  seisin 
of  C,  a  co-tenant  in  common,  being  the  seisin  of  A.,  there  was  no 
ground  for  presuming  an  ouster  of  him. 


Letters  ad- 
dressed to  a 
party  by  per- 
sons since  de- 
ceased,  without 
going  on  to 
shew  that  the 
testator  an- 
swered them  : 
— Held  inad- 
missible. 


Doe  d.  Tatham  ».  Wright,  H.  T.  1836.  K.  B.     6  N.  ^  M.  132. 

Amongst  a  variety  of  evidence  to  disprove  imbecility  and  un- 
soundness of  mind,  one  branch  for  that  purpose  consisted  of  various 
letters,  of  different  dates,  addressed  to  Mr.  Marsden  at  diflerent 
periods  of  his  life,  and  written  by  persons  of  respectability,  whose 
handwritings  were  proved,  and  who  had  been  intimately  acqnaintfrf 
with  Mr.  Marsden.  These  were  found,  with  many  others,  after  the 
death  of  Mr.  Marsden,  in  a  bureau  in  his  library.  The  seals  were 
broken,  but  no  proof  was  given  of  any  thing  having  been  done  by 
Mr.  Marsden  upon  or  in  connexion  with  these  letters.  Upon  an 
objection  being  made  to  their  admissibility,  Gtimey,  B.,  ovemfed 
it,  and  admitted  them  in  evidence,  stating,  that  a  diflfmnce  d 


*  Where  the  attorney  of  a  devisee  of  lands,  his  client,  held  the  wlB : — Hsu. 
that,  being  part  of  the  muniments  of  bis  client,  he  was  not  bmad  to  ftmimat  it. 
notwithstanding  it  was  suggested  to  bo  a  will  of  personalty  also.  (J^^  ▼. 
1836,  N.  P.,  2  M.  &  Rob.  47). 
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opinion  existed  among  the  Judges  in  the  Exchequer  Chamher  upon 
their  admissihility.  A  yerdict  was  found  for  the  defendant^  and  a 
rule  had  heen  obtained  to  shew  cause  why  that  verdict  should  not 
be  set  aside,  and  a  new  trial  had,  on  the  ground  of  the  improper 
admission  of  these  letters  as  evidence. 

The  Court  held,  that  letters  addressed  to  a  party  by  those  who 
were  well  acquainted  with  him,  and  who  are  since  deceased,  found 
opened  among  other  papers  of  the  person  to  whom  they  were 
addressed,  after  his  death,  to  which  letters  no  answers  were  given, 
and  upon  which,  or  with  reference  to  which,  no  act  was  done  by  the 
party  to  whom  they  were  addressed,  are  not  admissible  in  evidence, 
as  treatment  by  the  parties  who  wrote  the  letters,  to  prove  the  sanity 
of  the  party  addressed. 


(d)  Finding  of  the  jury*. 


igaaa 


See,  also,  tit.  Lights,  Vol.  4,  p.  550. 


Pringle  v.  Wernham,  U.T.  1836.  N.  P.     7  C  ^-  P.  377. 

In  case  for  erecting  an  obstruction,  and  darkening  the  plaintiffs  To  sastain  an 
windows,  it  appeared  that  the  defendant  had  erected  a  building,  action  for  dark- 
which  was  in  height,  from  the  ground  to  the  ridge  of  it,  twenty-nine  f^°^  the  plain- 
feet  nine  inches,  this  building  beine  directly  opposite  the  windows  ^^^  obstruction 
in  question.  This  building  was  to  tne  height  of  seventeen  feet  nine  must  be  such  as 
inches  from  the  ground,  at  a  distance  from  the  plaintiff's  house  of  to  injure  the 
twenty-three  feet  and  a  half;  but  the  roof  of  the  building,  which  ^^l^^^^li^^, 
measured  twelve  feet  from  the  bottom  of  it  to  the  ridge,  slanted  back  ^  * 

from  the  plaintiff's  house  about  seven  feet  further. 

Lord  Denman,  C.  J.,  told  the  jury,  the  question  was,  whether,  in 
consequence  of  this  building  of  the  defendant's,  the  plaintiff  had  less 
light  than  before  to  so  considerable  a  degree  as  to  injure  the  plain- 
tiff's property  in  point  of  value.  To  sustain  this  action  there  must 
have  been  a  considerable  obstruction  of  light,  and  the  merely  taking 
off  a  ray  or  two  will  not  be  sufficient.  You  will  consider  the  evi- 
dence of  the  different  witnesses  on  both  sides,  and  say  whether  the 

*  On  a  question,  whether  certain  property  paaied  under  a  deviie,  the  jury 
found  that  the  premises  were  known  by  a  certain  name  to  the  derisor  **  for  divers, 
to  wit,  50  years  before  the  death  of  the  devisor/'  The  Court  held  the  finding 
too  loose  and  indefinite,  as  denoting  neither  a  particuUr  number  of  years,  nor  a 
period  immediately  preceding  the  death  of  the  devisor.  {Doe  d.  Biaeh  ▼.  Barl 
J9r$t$,  U.  T.  1825,  K.  B.,  3  B.  &  C.  870). 

t  To  support  an  action  for  obstructing  lights,  the  plaintiff  must  shew  that  there 
was  such  a  diminution  of  light  and  air  as  makes  his  premises  less  fit  for  occupa- 
tion. If  the  light  of  the  plaintiff's  windows  is  obstructed  by  the  defendant's 
building  on  a  party  wall,  half  of  which  belongs  to  the  plaintiff  and  half  to  the  de- 
fendant, the  plaintiff  may  maintain  either  trespass  or  case.  {Wells  v.  Orfy,  H.  T. 
1836,  N.  P.,  7C.&P.410). 
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circumstances  convince  you  that  there  has  been  a  real  dimination  of 
the  value  of  the  plaintiff's  house  by  this  building  of  the  defendant, 
and  if  so  you  will  consider  the  amount  of  damages. 


Parker  ».  Smith,  M.  T.  1832.  N.  P.     5  C.  f  P.  438. 

as  to  make  the  In  case,  it  appeared  that  the  plaintiff  was  possessed  of  a  house, 
premises  less  fit  and  that  the  defendants,  who  were  the  owners  of  the  premises,  situate 
for  the  pur-  yg^y  near,  which  had  been  injured  by  fire,  had  rebuilt  them  in  such  a 
nenor  occopa-  ^^J  ^  ^  diminish,  according  to  the  plaintiff's  opinion,  the  quantity 
tion,  of  air  and  light  which  he  enjoyed  in  the  occupation  of  his  house  pre- 

vious to  such  re-building.  Several  witnesses,  on  the  part  of  the 
plaintiff,  stated  that,  in  their  opinion,  the  quantity  of  light  and  air 
was  diminished,  and  the  premises  in  consequence  depreciated  in 
value. 

Per  Tindal,  C.  J. — ^The  question  in  this  case  is,  whether  the 
plaintiff  has  the  same  enjoyment  now  which  he  used  to  have  before 
of  light  and  air  in  the  occupation  of  his  house, — whether  the  altera- 
tion, by  carrying  forward  the  wall  to  the  height  of  ten  feet,  has  or 
has  not  occasioned  the  injury  which  he  complains  of.  It  is  not 
every  possible  speculative  exclusion  of  light  which  is  the  ground  of 
an  action;  but  that  which  the  law  recognises  is  such  a  diminution 
of  light  as  really  makes  the  premises,  to  a  sensible  degree,  less  fit 
for  the  purposes  of  business  or  occupation. 


or  not  so  com- 
fortable, or  so 
as  to  prevent 
the  plaintiff 
carrying  on  his 
trade  so  bene- 
ficially. 


Back  v.  Stagey,  1826.  N.  P.     2  C.  ^  P.  465. 

Ok  an  issue  from  the  Court  of  Chancery,  to  try  whether  the 
plaintiff's  windows  had  been  obstructed  or  not,  a  great  many  wit- 
nesses, including  several  surveyors  of  eminence,  were  examined  on 
both  sides,  and  it  was  evident  that  the  quantity  of  light  previously 
enjoyed  by  the  plaintiff  had  been  diminished  by  the  building  in 
question.  Under  these  circumstances,  it  was  contended  for  the 
plaintiff,  that  he  was,  at  all  events,  entitled  to  a  verdict,  any  obstnic- 
tions  of  ancient  lights  being  wrongful  and  illegal. 

Be9t,  C.  J.,  told  the  jury,  who  had  viewed  the  premises,  that  they 
were  to  judge  rather  from  their  own  ocular  observation  than  from 
the  testimony  of  any  witnesses,  however  respectable,  of  the  degree  of 
diminution  which  the  plaintiff's  ancient  lights  had  undergone.     It 
was  not  sufficient  to  constitute  an  illegal  obstruction,  that  the  plain- 
tiff had,  in  fact,  less  light  than  before,  nor  that  his  warehouse,  the 
part  of  his  house  principally  affected,  could  not  be  used  for  all  the 
purposes  to  which  it  might  otherwise  have  been  applied.     In  order 
to  give  a  right  of  action,  and  sustain  the  issue,  there  must  be  a  sub- 
stantive prevention  of  light  sufficient  to  render  the  occupation  of  the 
house  uncomfortable,  and  to  prevent  the  plaintiff  from  canying  on 
his  accustomed  business  (that  of  a  grocer)  on  the  premises  as  bene- 
ficially as  he  had  formerly  done. 
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I.  RELATIVE  TO  WHO  ARE  OR  ARE  NOT  COMPETENT 

AS. 

(a)  In  general. 

1  •  From  Want  of  Underatandinff,  and  Effect  of  Blind- 
ness, p.  701. 

2.  From  Interest, 

\.— Of  the  3^4  WiU.  4,  e.  42,  p.  702. 

2.— Of  Parties  to  the  Cause,  p.  703. 

3. — Of  Persons  not  Parties  to   the  Cause, 
p.  704. 

3.  Ffeet  of  a  Release,  p.  708. 

4.  When  Objection  to  Competency  should  he  taken, 

p.  708. 

5.  Of  the  Mode  of  taking  Advantage  where  an  in- 

terested  Witness  has  been  examined,  p.  709. 

6.  Of  the  6  ^7  Vict.  c.  85,  p.  710. 

(i)  In  particular. 

1.  As  to  Instruments, 

As  to  Annuities,    See  tit.  Annuity, 

As  to  Appraisements,    See  tit.  Appraisement, 

Connected  with  Apprentices,  See  tit.  Appren- 
tice. 

As  to  Arbitration  Contracts.    See  tits.  Ar- 
bitration  and  Award, 

As  to  Attomies,     See  tit.  Attorney, 

As  to  Bail-bonds,     See  tit.  Bail, 

As  to  Bills  of  Lading,   See  tit.  Lading,  Bills 

of 
As  to  Bills  and  Notes,    See  tit.  Bills  and 

Notes, 

As  to  Bonds.     See  tit.  Bonds, 

As  to  Charter-Parties,      See  tit.   Charter- 
Party, 

As  to  Cheque,     See  tit.  Cheque, 

As  to  Composition-Deeds,     See  tit.  Composi- 
tion-Deeds. 

As  to  Covenants,     See  tit.  Covenants. 

As  to  Deeds.     See  tit.  Deeds, 

As  to  East  India  Company* s  Contracts,     See 
tit.  East  India  Company, 

As  to  Feoffments.     See  tits.  Feoffments, 

As  to  frauds.  Statute  of     See  tit.  Frauds, 
Statute  of, 
VOL.  V.  z  z 
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WITNESSES, 

I.  RELATIVE  TO  WHO  ARE  OR  ARE  NOT  COMPETENT 

AS — {eontinuett). 
As  to  Grants.     See  tit.  Grants. 
As  to  Guaranties.     See  tit.  Guaranties. 
As  to  Indemnity  Bonds.    See  tit.  Indemnity. 
As  to  Insurance  Policy  Contracts.     See  tit.  In- 
surance. 
As  to  Leases.     See  tit.  Lease. 
As  to  Marriage  Contracts.     See  tit.  Marriage. 
As  to  Mortgages.     See  tit.  Mortgage, 

As  to  Offices,  Contracts  relating  to  the  Sale  of. 
See  tit.  Office. 

As  to  Partners  and  Partnership  Contracts.     See 
tit.  Partners  and  Partnership. 

As  to  Receipts,     See  tit.  Receipts. 

As  to  Ship  and  Shipping.    See  tit.   Ship  and 
Shipping, 

As  to  Warranty.    See  tit.  Warranty. 

2.  As  to  Property. 

Real  Property,     See  tits. 

Covenant, 

Fixtures, 

Frauds,  Statute  of^ 

Inclosures, 

Landlord  and  Tenant, 

Lease, 


Power, 

Release, 

Rent, 

Repairs, 

R^levin, 

Use  and  Occupation. 

Personal  Property.    See  tits. 
Accounting,  Action  for  not^  Ecclesiastical  Persons, 


Account  stated. 

Action, 

Apothecary, 

Apprentice, 

Attorney^ 

Auction  and  Auctioneer, 

Bail, 

Bailment, 

Banker, 

Barrister, 

Bastard, 

Bills  and  Notes, 

Carrier, 

Cheque, 

Composition  with  Creditors, 

Contribution, 

Copyright, 

Corporation, 

Debtor  and  Creditor, 

Deceit, 

Distress, 


Election, 

Escape, 

Executor  and  Administrator, 

Fixtures, 

Frauds,  Statute  of. 

Freight, 

Goods  bargained  and  sold. 

Goods  sold  and  delivered. 

Husband  and  Wife, 

Indemnity, 

Infant, 

Innkeeper, 

Insolvent  Debtor, 

Insurance, 

Joint-stock  Company, 

Landlord  and  Tenant, 

Legacy, 

Lien, 

Maintenance, 

Marriage, 

Master  and  Servant, 


WITNESSES.  690 

1.  BELATIYE  TO  WHO  ARE  OR  ARE  NOT  COMPETENT 

-  AS — (jeontifmenf). 

Mtmey  had  and  received^  Sher^, 

Money  lent^  Skip  and  Shipping, 

Money  paid.  Smuggling , 

Mortgage^  Spirituous  Liquors, 

Officer,  Stamps, 

Overseer,  Surety  and  Principal, 

Pardon,  Tithes, 

Parent  and  Children,  Tolls, 

Partner,  Use  and  Occupation, 

Party-wall,  Usury, 

Principal  and  Agent,  Wager, 

Printer,  Worh  and  Labour, 

Respondentia,  Warranty, 

Reward,  Waste. 

Salvage^ 

3,  As  to  Services. 

Agents.     See  ante,  tit.  Principal  and  Agent. 

Apothecary.     See  ante,  tit.  Apothecary, 

Apprentices.     See  ante,  tits.  Apprentice — Master 
and  Servant. 

Arbitrators.      See  ante,    tit.    Arbitration   and 
Award. 

Attorney.    See  ante,  tit.  Attorney. 

Auctioneers.     See  ante,  tit.  Auction  and  Auc- 
tioneef. 

Bail.    See  antej  tit.  Bail. 

Brokers.     See  ante,  tit.  Principal  and  Agent. 

Carrier.     See  ante,  tit.  Carrier. 

Counsel.     See  ante,  tit.  Barristers. 

Executors  and  Administrators.      See  ante,  tit. 
Executor  and  Administrator. 

Factor.     See  ante,  tit.  Principal  and  Agent. 

Guarantie.     See  ante,  tit.  Guarantie. 

Husband  and  W\fe.    See  ante,  tit.  Husband  and 
Wife. 

Infants.     See  ante,  tit.  Infant. 

Mechanics.     See  post,  tits.  Master  and  Servant, 
Work  and  Labour. 

Messengers  under  Commission  of  Bankrupt.     See 
ante,  tit.  Bankrupt. 

Parish  Officers.     See  ante,  tits.  Churchwardens — 
Overseers — Parish  Officers. 

Partners.  See  ante,  tit.  PartneP  and  Partnership. 

4.  As  to  Individuals. 

Agents,     See  tit.  Principal  and  Agent* 
Aliens.     See  tit.  Alien. 
z  z  2 
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I.RELATIVE  TO  WHO  ARE  OR  ARE  NOT  COMPETENT 

AS^'{cantinued). 

Asn^nees.  See  tits.  Bankrupt — Bond — Cove- 
nant— Debtor  and  Creditor — Deed — InMol- 
ven  t  Debtors — Lease — Reversion —  Way^  Bight 
of. 

Auctioneers^    See  tit.  Auction  and  Auctioneer. 

Bankrupts.     See  tit.  Bankrupt. 

Bastard.    See  tit.  Bastard. 

Brokers,     See  tit.  Principal  and  Agent. 

Churchwardens.     See  tit.  Churchwardens. 

Clergymen.     See  tit.  Ecclesiastical  Persons. 

Commissioners.  See  tits.  Bankrupt -^  Customs 
and  Excise — Inelosure — Insolvent  Debtor. 

Duress,  Persons  under.     See  tit.  Duress. 

Executors  and  Administrators.  See  tit.  Executor 
and  Administrator. 

Feme  Covert.     See  tit.  Husband  and  Wife. 

Gamblers.     See  tit.  Gaming. 

Husband  and  Wife.    See  tit.  Husband  and  Wife. 

Idiots.    See  tit.  Idiots. 

Infants.     See  tit.  Infants. 

Lunatics.    See  tit.  Lunatics. 

Outlaw.    See  tit.  Outlawry. 

Overseers.     See  tit.  Overseer. 

Partners.     See  tit.  Partners  and  Partnership. 

Servants.     See  tits.  Master  and  Servant — Prim- 

cipal  and  Agent. 

Smugglers.     See  tit.  Smuggling. 

Stockjobbers.     See  tit.  Stockfobbing. 

Trustees.     See  tit.  Trustees. 

II.  RELATIVE  TO  THE  ATTENDANCE  OF. 

{a)  POVER   OF  THE    COURT  TO   ORDBR«  p.  710. 
{b)   SuBPCBNAx  p.  711. 

(c)  Habeas  corpus^  p.  711. 

(d)  Before  justice  of  the  peace^  p.  711. 

J^e)  Before  commissioner  of  bankrupt*  p.  711. 
(/)  Before  arbitrator,  p.  711. 

(g)  Non-attendance  of. 

1.  Action  for. 

1. — When  maintainable,  p.  711. 
2. — Declaration,  p.  713. 

2.  By  Attachment,  p.  717. 
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III.  RELATIVE  TO  WHAT  A  WITNESS  MAY  DO  WITH- 

OUT  BEING  SWORN,  p.  721. 

IV.  RELATIVE  TO  THE  EXPENSES  OF,  p.  721. 

V.  RELATIVE  TO  THE  EXAMINATION  OF. 

(a)  In  chief,  725. 

(b)  Cross-examination,  p.  728. 

(c)  Re-examination,  p.  729. 

(d)  Witness   not^  bound  to   criminate  himself, 

p.  730. 

(e)  Impeaching  the  testimony  of,  p.  730. 

(/)  Of  the  sources  from  which  a  witness  may 
deriye  information,  or  refer  to,  p.  732. 

(ff)  Ordering  witnesses  out  of  court,  p.  734. 

VI.  RELATIVE  TO  COMMISSION  TO  EXAMINE,  AND  OF 

INTERROGATORIES. 

(a)  When  it  will  or  will  not  be  granted,  and  of    « 

THE  jurisdiction   OF  THE    SUPERIOR   COURTS, 

p.  736. 

(6)  Of  the  COMMISSIONER,  p.  738. 

(c)  Affidayit  to  obtain,  p.  740. 

(d)  Rule  for,  p.  741. 

(e)  Return  of,  p.  742. 

(/)  Of  its  being  receiyed  in  eyidence,  p.  743. 

(^)  Costs,  p.  744. 

(A)  Staying  and  quashing  of,  p.  745. 

VII.  RELATIVE  TO  SECONDARY  EVIDENCE  IN  RELA- 
TION OF,  p.  746. 

VIII.  RELATIVE    TO    THE    COMMITTAL    AND    PRIVI- 
LEGES  OF,  p.  746. 

IX.  RELATIVE  TO  CRIMINAL  PROCEEDINGS,  p.  746. 


I.  RELATIVE  TO  WHO  ARE  OR  ARE  NOT  COMPETENT  AS. 

(a)  In  general. 
1.  From  Want  of  TJnderetanding^  and  Effect  of  Blindness, 

Rex  v.  Williams,  1835.  N.  P.     7  C.  ^  P.  320. 

On  an  indictment  for  murder,  a  daughter  of  the  deceased  and  of  Before  a  child 
the  prisoner,  aged  eight  jears,  was  called  as  a  witness;  and  on  her  canbeeumined, 
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understands  the 
nature  of  an 
oath. 


theJudgre  vill  '  examination  by  Patieeon,  3.,  it  appeared  tbat,  befwe  the  dntli 
ascertain  that  it  of  the  deceased,  which  took  place  about  fifteen  weeks  before  the 

trial,  (the  death  being  on  the  3rd  of  April,  and  the  trial  on  the 
23rd  of  July),  the  witness  never  heard  of  God,  nor  of  a  future  state 
of  rewards  and  punishments;  and  that  she  never  prayed,  nor  knew 
the  nature  of  an  oath;  but  that,  since  the^  death  of  the  deeeased,8he 
had  been  visited  twice  by  a  reverend  gentleman,  who  had  given  her 
some  instructions  as  to  the  nature  and  obligation  of  an  oath. 

Per  Pattesan,  J. — I  must  be  satisfied  that  this  child  feels  the 
binding  obligation  of  an  oath  from  the  general  course  of  her  religiom 
education.  The  effect  of  the  oath  upon  the  conscience  of  the  child 
should  arise  from  religious  feelings  of  a  permanent  nature,  and  not 
merely  from  instructions  confined  to  the  nature  of  an  oath  recently 
communicated  to  her  for  the  purposes  of  this  trial. 


Cronk  v.  Frith,  M.  T.  1839.  N.  P.     9  C.^  P.  197;  S.C.  2M. 

^  Bob.  262. 

An  attesting  In  an  action  on  a  bond,  it  appeared  that^  since  the  execution  of 

witness,  though  the  bond,  One  Cundwell,  the  suoscribing  witness  to  it,  had  become 
^UeV'^'^'*^  blind,  and  the  plaintiff  therefore  proposed  to  prove  it  in  the  same 

way  as  if  the  witness  were  dead. 

Lord  Abinger,  C.  B. — I  am  decidedly  of  opinion  that  the  bond 

cannot  be  read  without  calling  the  subscribing  witness.     He  might, 

from  his  recollection  of  the  transaction^  give  most  important  in- 

formation  respecting  it. 


By  the  3  &  4 
Will.  4,  c.  42. 
a  witness  in- 
terested solely 
on  account  of 
the  verdict  is 
competent. 


Sect.  27  directs 
when  the  name 
of  the  witness 
is  to  be  in- 
dorsed on  the 
record. 


2.  From  Intereet, 
\.— Of  the  3  f  4  Will.  4,  e.  42. 

By  the  3  &  4  Will.  4,  c.  42,  s.  26,  in  ordpr  to  render  the  Tqe^ 
tion  of  witnesses  on  the  ground  of  interest  less  frequent,  it  is  enacted, 
'*  That  if  any  witness  be  objected  to  as  incompetent,  on  the  ground 
that  the  verdict  or  judgment  in  the  action  on  which  it  shall  be  pro- 
posed to  examine  him,  would  be  admissible  in  evidence  for  or  against 
him,  such  witness  shall  nevertheless  be  examined;  but  in  that  case  t 
verdict  or  judgment  in  that  action,  in  favour  of  the  party  on  whose 
behalf  he  shall  have  been  examined,  ehall  not  be  admissible  in  cri- 
deuce  for  him  or  any  one  claiming  under  him,  nor  shall  a  verdict  or 
judgment  against  the  party  on  whose  behalf  he  shall  have  been  cu- 
mined,  be  admissible  in  evidence  against  him,  or  any  one  claiming 
under  him. 

By  sect.  27,  it  is  enacted,  "  That  the  name  of  every  witness  ob- 
jected to  as  incompetent  on  the  ground  that  such  verdict  or  jodg^ 
ment  would  be  admissible  in  evidence  for  or  against  him,  shall,  at 
the  trial,  be  indorsed  on  the  record  or  document  on  which  the  trial 
shall  be  had,  together  with  the  name  of  the  party  on  whose  behalf 
he  was  examined,  by  some  officer  of  the  Court,  at  the  request  of 
either  party,  and  shall  be  afterwards  entered  on  the  record  of  the 
judgment;  and  such  indorsement  or  entry  shall  be  anificient  evi- 
dence that  such  witness  was  examined,  in  any  subsequent  proeeed- 
ing  in  which  the  verdict  or  judgment  shall  be  offered  in  evioeace," 
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Faith  v.  M'Intyre,  H.  T.  1835.  N.  P.     7  C.  ^  P.  44. 

In  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  ex-  The  drawer  of 
change,  alleged  to  be  an  accommodation  bill,  the  drawer  was  called  '"^  ■^«>""<^;- 

as  a  witness  for  the  defendant—  kJ'Sie  ttotTte. 

Parke^  B.,  allowed  him  to  be  examined  under  the  stat.  3  &  4 
Will.  4,  c.  42,  s.  27,  his  name  having  been  indorsed  on  the  postea 
under  the  provisions  of  that  statute. 


2.-0/ Parties  to  the  Cause. 

WoRRALL  V.  Jones,  H.  T.  1831.  C.  P.     7  Bing.  395. 

This  was  an  action  of  debt  on  a  bond  conditioned  for  the  pay-  A  co-defendant 
ment  of  rent  and  performance  of  agreements  by  Edward  Jones.  Two  f  ^°  suffer* 
of  the  defendants,  viz.  John  Jones  and  Edward  Jones,  suffered  {^ffj^t^if  he 
judgment  by  default.     The  defendant,  Baker,  pleaded  in  bar  that  conienta,  may 
the  tenancy  ceased  on  a  particular  day,  up  to  which  period  all  rent  be  a  witness  for 
had  been  paid  by  Edward  Jones.     Edward  Jones  was  called  as  a  the  plaintiff, 
witness,  on  the  part  of  the  plaintiff,  to  prove  the  continuance  of  the 
tenancy.     The  vntness  himself  did  not  object  to  be  examined;  but 
on  the  part  of  the  defendant.  Baker,  it  was  contended  that  Edward 
Jones,  being  a  party  to  the  record,  was  not  a  competent  witness. 
Bosatiquet,  J.,  however,  admitted  the  evidence,  subject  to  the  opinion 
of  the  Court ;  and  the  jury  found  for  the  plaintiff. : 

Per  Cur. — At  the  trial  of  this  issue  the  plaintiff  proposed  to  call 
Edward  Jones  as  a  witness,  to  prove  the  continuance  of  the  ancient 
tenancy.     No  objection  could  arise  on  the  ground  that  Edward 
Jones  was  interested  to  procure  a  verdict  for  the  plaintiff  who  called 
him,  inasmuch  as,  being  the  principal  debtor,  he  could  not  call  for 
contribution  from  the  other  defendants,  but  must  himself  be  ulti- 
mately liable  both  to  the  damages  and  costs  recovered  in  this  action. 
The  witness  did  not  himself  object  to  be  examined,  but  an  objection 
was  made  on  the  part  of  WilUam  Baker,  one  defendant,  who  had 
pleaded;  and  the  question  reserved  for  our  consideration  is,  whether 
a  defendant,  who  has  suffered  judgment  by  default,  and  who  consents 
to  be  examined,  is  an  admissible  witness,  where  he  has  no  interest  in 
the  event  of  the  suit;  and  the  only  objection  to  his  admissibility  is 
this,  that  he  is  a  party  upon  the  record;  and  upon  this  question  we 
are  of  opinion  that  the  evidence  was  admissible.     No  case  has  been 
cited,  nor  can  any  be  found,  in  which  a  witness  has  been  refused, 
upon  the  objection  in  the  abstract,  that  he  was  a  party  to  the 
suit:    on  the  contrary,  many  may  be  brought  forward  in  which 
parties  to  the  suit,  who  have  suffered  judgment  by  default,  have 
been  admitted  witnesses  against  their  own  interest;  and  the  only 
inquiry  seems  to  have  been,  in  a  majority  of  the  cases,  whether  the 
party  called  was  interested  in  the  event  or  not;  and  the  omission  or 
rejection  of  the  witness  has  depended  on  the  result  of  this  inquiry. 
The  exclusion  on  the  ground  of  interest  is  a  known  principle  of 
the  law  of  evidence;  and  so  much  did  Lord  Chief  Baron  Gil- 
bert consider  this  as  the  only  solid  objection  against  the  evidence 
of  a  party  to  the  suit,  that  no  man  interested  in  the  matter -^in 
question  can  be  a  witness  for  himself,  that  he  states  that  several 
corollaries  may  be  deduced  from  this  rule,  of  which  he  gives  us  the 
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and  may  be 
called  on  to 
produce  a  deed. 


first, — "  That  the  plainttfF  or  defendant  cannot  be  a  witness  in  bis 
own  cause;  for  those  are  the  persons  who  have  a  most  immediate 
interest,  and  it  is  not  to  be  presumed  that  a  man  who  complains 
without  cause,  or  defends  without  justice,  should  hare  honesty 
enough  to  confess  it."  (Gilbert,  £v.,  4th  ed.  p.  130).  That  a  party 
to  the  record  should  not  be  compelled,  against  his  will,  to  become  a 
witness  in  a  court  of  law,  is  a  rule  founded  on  good  sense  and  soond 
policy.  It  forms  the  point  of  the  decision  in  the  case  of  The  King 
V.  Wobum,  (10  East,  395);  and  the  decision  of  that  case  leads  to 
the  necessary  inference,  that,  if  the  party  consents  to  be  examined, 
he  is  then  an  admissible  witness.  We  think,  therefore,  where  the 
party  to  the  suit,  who  has  suffered  judgment  by  default,  waives  the 
objection,  and  consents  to  be  examined,  and  is  caUed  against  his 
own  interest,  there  is  no  ground,  either  on  principle  or  anthoritj, 
for  rejecting  him.  

CoLLBY  V.  Smith,  H.  T.  1838.  C.  P.    4  Btn^f.  N.  8.  285;  S.C. 

6  D.  P.  C.  399, 

There  were  four  defendants,  three  of  whom  had  suffered  judg- 
ment by  default. 

The  Court  held,  that  they  might  be  required,  by  subpoena,  to 
produce  a  deed  of  partnership  under  which  all  four  were  acting  with 
the  plaintiff  in  the  matters  which  gave  rise  to  the  action;  but  would 
not  make  an  order  requiring  them  to  produce  the  deed. 


A  witness,  who 
would  be  an- 
swerable over 
to  the  defend' 
ant,  is  incom- 
petent* ; 


3. — Of  Persons  not  Parties  to  the  Cause. 

Edmonds  v.  Lowe,  T.  T.  1828.  K.  B.    8  J9.  f  C.  407. 

In  an  action  on  a  bill  of  exchange,  the  defence  was,  that  the 
plaintiff  had  not  given  any  consideration  for  the  bill,  and  kept  it 
against  good  faith.  The  facts  in  support  of  this,  as  opened  by  the 
defendant's  counsel,  were,  that  the  bill  was  drawn  and  accepted  on 
account  of  a  debt  due  from  the  acceptor  to  the  drainrer;  thatBewie- 
yille,  the  acceptor,  with  the  consent  of  the  defendant,  (the  drawer  and 
indorser),  took  the  bill  for  the  purpose  of  getting  it  discounted  for 
the  defendant,  and  engaged  to  the  defendant  that  he  (Bewserille) 
would  provide  for  it  when  due;  that  Bewzeville,  with  this  view,  took 

*  A  witness  called  for  the  defendant  stated,  on  the  voir  dire,  that  he  was  biil 
to  the  sherifT  in  the  action,  bat  did  not  justify,  and  that  he  had  not  done  say- 
thing  to  get  the  recognizance  he  had  entered  into  diadiarged.  He  added,  tint 
onotiber  bail  justified ;  but  it  appeared  that  he  did  not  see  him  do  ao:— Hdd, 
that  he  was  not  a  competent  witness.  {HawkitUT,  tnwood,  M.  T.  1829,  N.  P'l 
4  C.  &  P.  148).  If,  at  a  trial,  it  be  discovered  that  a  witness  for  the  defence  is 
one  of  the  bail,  and  therefore  incompetent,  the  Judge,  at  the  trial,  will,  oa  tte 
defendant's  depositing  a  sufficient  sum  with  the  associate,  make  an  order  far 
striking  the  witness's  name  out  of  the  bail-pieoe,  so  as  to  render  him  a  oompctot 
witness.  (Bailey  ▼.  Hole,  H.  T.  1829,  N.  P.,  3  C.  &  P.  560). 

Where  the  plaintiff's  agent  had  given  security  for  the  costs  of  the  adko,  ^ 
Court  allowed  him  to  be  examined,  upon  depositing  with  the  officer  of  the  Coart 
the  amount  of  the  security  given.  (Lees  v.  Smith,  1838,  N.  P.,  2  M.  5r  Rob.  329). 

A  witness,  being  solicitor  to  a  commission,  and  being  subpoenaed  to  prodvce  Ike 
proceedings,  with  a  view  to  prove  an  admission  by  the  defendant,  and  demunng 
to  the  production,  on  the  ground  that  his  clients  might  be  injured,  and  thst  be 
was  the  confidential  depositary  of  the  proceedings  by  the  asaigneea,  his  dienls,— > 
the  objection  was  allowed.  (Laing  v.  Bareiay,  1820,  N.  P.,  3  Stuk.  42). 
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it  to  the  plaintiff,  and  asked  him  to  discount  it,  bat  that  the  plaintiff, 
as  soon  as  he  got  possession  of  it,  refused  to  discount  or  return  it, 
and  said  he  would  keep  it  as  a  security  for  a  debt  of  70/.»  which  was 
previously  due  to  him  from  BewzeviUe.  To  prove  this  case*  Bewze- 
ville  was  called.  The  plaintiff's  counsel  contended  that  he,  being 
the  acceptor  of  the  bill,  was  not  in  this  action  a  competent  witness. 
Lord  Tenterden^  C.  J.,  was  of  this  opinion;  and  accordingly,  the 
defendant's  case  not  being  proved,  the  plaintiff  obtained  a  verdict, 
but  he  took  it  only  for  70/.,  the  amonnt  of  the  debt  due  to  him 
from  BewzeviUe.     On  motion  for  a  new  trial — 

Per  Cur, — We  are  of  opinion  that  the  witness  was  properly  re* 
jected.  He  was  the  acceptor  of  a  bill  of  exchange  drawn  upon  him  • 
by  Lowe,  and  thereby  guaranteed  to  Lowe  that  the  bill  should  be 
paid  by  himself.  Now,  this  was  an  implied  contract  to  indemnify 
JLiOwe  from  all  costs  and  charges  which  he  might  be  put  to  by  reason 
of  the  non-payment  of  the  bill;  and  therefore,  if  the  verdict  were 
found  against  the  drawer,  he  would  be  answerable  to  him  for  the 
costs  of  that  action.  It  has  been  said,  however,  that  we  are  to  con- 
sider this  as  analogous  to  the  cases  where  agents  and  carriers  are 
admitted  without  a  release;  but  we  do  not  think  the  cases  similar. 
The  agents  to  whom  the  exception  in  the  law  of  evidence  applies 
are  agents  in  the  ordinary  course  of  trade  and  commerce.  They 
are,  in  general,  the  only  witnesses  of  the  bargains  and  dealings 
which  take  place;  and  unless  they  were  allowed  to  give  evidence  of 
those  dealings,  commerce  could  not  go  on;  but  BewzeviUe  was  not 
such  an  agent.  The  whole  transaction  arises  out  of  the  accidental 
circumstance  of  his  being  the  acceptor  oi  the  bill.  We  are  of 
opinion,  however,  that,  upon  payment  of  costs,  a  new  trial  should 
be  had,  in  order  to  give  the  defendant  an  opportunity  of  releasing 
BewzeviUe,  and  shewing  what  passed  between  the  plaintiff  and  him 
when  he  took  the  bUl  to  be  discounted. 


Blackett  v.  Weir,  £.  T.  1826.  K.  B.    5  B.f  C.  385;  S.  C. 

8  D.  ^  i2.  142. 

Assumpsit  for  coals  supplied  for  the  service  of  a  steam-packet,  but  a  party, 

The  action  was,  substantially,  aeainst  several  persons,  who  had  *?^8^^J°i°*ly 
«  J      •  •   A    1    1  "^   V  *  •    r  •*  •     1.      ^      1       liable  with  the 

formed  a  jomt-stock  company;  but,  in  form,  it  was  against  one  only,  defendant  is  a 

who  did  not  plead  the  non-joinder  of  the  others  in  abatement,  and  oom))etent  wit- 
had  chosen  to  go  to  trial  on  the  general  issue.     There  was  no  dis-  nen  for  the 
pute  about  the  cause  of  action.  The  plaintiff  then,  in  order  to  shew  pl*^*^^'- 
that  the  defendant  was  one  of  the  company,  and  therefore  liable, 
called  a  witness,  one  Gilson,  who  admitted  that  he  was  himself  one 
of  them.     The  defendant's  counsel  thereupon  objected  to  him  as 
being  incompetent,  he  having  an  interest  in  the  event  of  the  suit. 
Bayleyy  J.,  overruled  the  ejection,  received  him  as  a  witness,  and 
the  plaintiff  obtained  a  verdict.    A  rule  having  been  obtained  to 
set  it  asid^— 

Per  Cur. — ^We  are  of  opinion  that  the  evidence  of  the  witness  has 
been  properly  received.  The  distinction  in  the  cases  of  Bland  v. 
Anday  (2  N.  B.  331),  Broum  y.  Brown  (4  Taunt.  752),  Mant  v. 
Mainwaring  (8  Taunt.  139),  was,  that  in  the  last  instance  the  party 
was  on  the  record,  and  in  each  of  the  others  he  was  not,  and  it 
was  a  general  rule  that  the  parties  on  the  record  could  not  be  wit- 
nesses; but,  on  the  ground  of  interest,  (upon  which  it  was  said  this 
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witness  was  inoompeteDt),  it  was  clear  that  any  bias  cm  his  mind 
must  have  been  against  the  party  in  support  of  whose  daim  he  was 
called;  he  would  be  immediately  liable  over  to  the  defendant  for 
contribution.  The  case  here  was  veiy  strong  in  favour  of  the  ccnn- 
petency  on  that  very  account;  for,  in  cases  of  joint  contract,  one 
joint  contractor  had  the  remedy  over  for  contribution  against  the 
other,  but  in  cases  of  joint  trespass  there  was  no  such  remedy;  and 
yet  a  joint  trespasser,  who  was  not  on  the  record,  was  allowed  to  be 
a  witness  against  those  who  were. — Rule  discharged. 


Slegg  e.  Phillips,  E.  T.  1836.  K.  B.     6  iVT.  f  M.  360;  S.  C. 

4  Ad.  ^  E.  852. 

In  an  action  ASSUMPSIT  on  a  promissory  note  deliTered  to  the  plaintiff  by  the 

against  one  of  defendant;  plea,  that  the  note  was  given  upon  an  illegal  considera- 
makm  ofa  ^^'  '^  appeared  that  the  note  in  Question  was  a  joint  and  several 
note,  another  is  promissory  note  made  by  the  defendant  and  a  person  of  the  name 
not  competent  of  Crippeu,  who  was  called  by  the  defendant  as  a  witness,  with  i^ 
to  prove  the  yiew  of  shewing  that  the  consideration  of  the  note  was  illegal  under 
m!^*™^*°°  7  Geo.  2,  c.  8,  the  note  having  been  given  to  secure  to  the  plaintiff 
1  legai  .  ^  ^^^  ^^  money  advanced  to  him  by  the  defendant  and  Crippin,  and 

which  sum  of  money  was  applied  by  them  in  paying  losses  on  time 
bargains.  This  witness  being  objected  to,  Denman,  C.  J.,  thought 
he  was  incompetent  to  prove  any  such  matter,  and  a  verdict  was 
found  for  the  plaintiff  for  128/.  A  rule  had  been  obtained,  calling 
on  the  plaintiff  to  shew  cause  why  that  verdict  should  not  be  set 
aside,  and  a  new  trial  had,  on  the  ground  that  this  witness  was  im- 
properly excluded  from  giving  his  testimony. 

Per  Cur. — We  think  the  testimony  of  this  witness  was  rightly 
rejected.  The  plea  which  the  witness  was  called  to  prove  states  the 
illegality  of  the  note,  and  the  witness  is  not  called,  as  in  the  other 
cases,  to  prove  the  joint  liability.  It  is  quite  clear,  that  if  the 
plaintiff  recovered  aeainst  the  defendant  in  this  action,  the  defend- 
ant  might  sue  the  witness  for  contribution.  We  grant,  if  the  wit- 
ness had  already  paid  all  that  the  present  defendant  could  recover 
by  way  of  contribution,  he  would  have  ceased  to  be  interested;  but  he 
has  not  paid  all  he  would  be  liable  for  the  amount  of  interest  due. 
Although  this  judgment  would  not  avail  in  an  action  against  the 
witness,  we  cannot  help  seeing  that,  if  this  were  to  be  held  a  good 
witness,  when  an  action  was  brought  against  him,  the  present  de- 
fendant would  be  called  to  prove  the  same  fact.  In  Hall  v.  CSret/, 
(6  Bipg.  181),  the  Court  thought  that  one  of  two  joint-contractors 
had  a  direct  interest  to  defeat  the  action,  and  lessen  the  damages. 


PageV  Thomas,  T.  T.  1840.  Ex.     6  M.  ^  JF.  733. 

But  in  an  action  Assumpsit  by  the  payee  against  the  maker  of  a  joint  and  seve- 
by  the  payee  of  ral  promissory  note;  plea,  that  the  defendant  did  not  make  the 
a  note  against     jjq^^    ipj^g  promissory  note,  on  being  produced,  bore  the  signatures 

*  In  an  action  against  the  drawer  of  a  bill,  payable  to  his  own  order,  but  for 
the  accommodation  of  the  first  indorsee,  since  become  bankrapt : — Held,  that  the 
latter  was  a  competent  witness  to  prove  notice  to  the  dtfenduit  of  the  diabonow, 
as  coming  to  speak  against  bis  own  interest ;  bat  that  the  defendant  oonld  nd  be 
deemed  a  person,  surety,  or  liable  for  a  debt  of  the  bankrupt  within  the  49  Geo.  3, 
c.  121,  s.  8,  so  as  to  be  barred  by  the  certificate.  (Jtfaycr  v.  Medtim,  1819,  N.  P.* 
1  Gow,  183). 
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of  Stephen  Thomas,  J.  A.  Allen,  and  J.  Jenkins,  which  two  latter  ^^^  of  sereral 
were  proved  to  be  sureties;  Jenkins  was  then  called  to  prove  the  ''^^^^  w^ 
signature  of  "Stephen  Thomas"  to  be  in  the  defendant's  hand-  sureties  thereof 
writing,  and  was  objected  to  on  the  part  of  the  defendant  as  an  in-  are  competent ' 
competent  witness.     Maule,  B.,  overruled  the  objection,  and  the  witoesaesfor 
plaintiff  had  a  verdict  for  the  amount  of  the  note.     There  being  no  P^^^- 
other  evidence  of  the  defendant's  handwriting,  the  learned  Judge 
reserved  leave  to  the  defendant  to  move  tp  enter  a  nonsuit  if  the 
Court  should  be  of  opinion  that  the  surety  was  incompetent  to  prove 
the  defendant's  handwriting.    On  motion  for  a  nonsuit— 

Per  Cur, — In  actions  by  the  indorsees  of  bills  against  the  ac- 
ceptors, the  drawers  and  indorsers  are  constantly  called  as  witnesses 
against  the  acceptor,  (see  Bayley  on  Bills,  5th  ed.  536),  and  yet  it 
might  be  urged  that  they  have  an  interest  in  making  the  acceptor 
pay  the  bills;  that  rule  governs  the  present  case,  and,  therefore, 
the  rule  for  a  nonsuit  must  be  discharged. 


Marsden  v.  Stansfield,  H.  T.  1828.   K.  B,    7  ^.  ^  C.  815; 

S.  C.IM.^  By.  669. 

This  was  an  is^ue  directed  by  the  King's  Bench  for  the  purpose  of  A  rated  inbabi- 
trying  whether  a  certain  messuage  or  tenement,  with  the  lands  and  ^^^  *■  compe- 
appurtenances  thereunto  belonging,  commonly  called  or  known  by  the  ^  ®"  loaS^ 
name  of  Hill  Bam,  in  the  occupation  of  the  said  defendant,  or  any 
part  thereof,  is  situate  within  the  chapelry  of  Littleborough,  in  the 
county  palatine  of  Lancaster,  and  the  bounds  and  limits  thereof,  the 
said  plaintiffs  thereupon  maintaining  the  affirmative,  and  the  dcr 
fendant  the  negative.  Upon  the  trial,  one  James  Cryer,  then  occu- 
pying rateable  property  in  the  said  chapelry  of  Littleborough,  was 
called  as  a  witness  on  behalf  of  the  plaintifRs,  and,  after  an  objection 
made  to  his  competency  by  the  defendant's  counsel,  was  admitted. 
The  questions  for  the  opinion  of  the  Court  were,  first,  whether  the 
said  James  Cryer  was  a  competent  witness  on  this  issue  under  the 
above  circumstances;  secondly,  if  he  was  incompetent  at  common 
law,  whether  such  incompetency  were  not  removed  by  54  Geo.  3, 
c.  170,  s.  9,  which  enacts,  ''That  no  inhabitant  or  person  rated,  or 
liable  to  be  rated,  to  any  rates  or  cesses  of  any  district,  parish, 
township,  or  hamlet,  or  wholly  or  in  part  maintained  or  supported 
thereby,  or  executing  or  holding  any  office  thereof  or  therein,  shall, 
before  any  Court,  or  person  or  persons  whatsoever,  be  deemed  and 
taken  to  be,  by  reason  thereof,  an  incompetent  witness  for  or  against 
such  district,  township,  or  hamlet  in  any  matter  relating  to  such 
rates  or  cesses,  or  to  the  boundary  between  such  district,  parish, 
township,  or  hamlet,  or  to  any  order  of  removal  to  or  from  such 
district,  parish,  township,  or  hamlet,  or  the  settlement  of  any  pau- 
per in  such  district,  parish,  township,  or  hamlet,  or  touching  any 
bastards  chargeable,  or  likely  to  become  chargeable,  to  such  district, 
parish,  township,  or  hamlet,  or  the  recovery  of  any  sum  or  sums  for 
the  charges  of  maintenance  of  such  bastards,  or  the  election  or  ap- 
pointment of  any  officer  or  officers,  or  the  allowance  of  the  accounts 
of  any  officer  or  officers  of  any  such  district,  parish,  township,  or 
hamlet,  any  law,  usage,  statute,  or  custom  to  the  contrary  in  any 
wise  notwithstanding." 

The  Court  held,  first,  that,  upon  an  issue  whether  a  tenement, 
which  has  been  rated  to  a  chapel-rate,  is  situate  within  the  chapelry, 
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a  penon  oocnpjing  rateable  property  in  that  chapeliy  is  a  competent 
witness  to  prove  ^e  affinnative  at  common  law;  and,  seoondlj,  by 
Mr.  Justice  Bayley  and  Mr.  Justice  Hoiroyd^  (Mr.  Justice  Uifk- 
dale  dubitante),  that  such  witness  is  also  competent  under  the  stat 
54  6eo.3,  c.  170,  8.9. 


A  witness,  who 
has  agreed  to 
pay  the  attor- 
ney his  costs,  is 
competent  if 
released. 


The  release 
need  not  be 
produced. 


3.  Effect  of  a  Reteaee. 

Doe  d.  Dully  v.  Allbott^  1833.  N.  P.    6  C.  f  P.  131. 

A  WITNESS  called  for  the  lessor  of  the  plaintiff  was  objected  to, 
as  he  had  made  himself  liable  to  pay  the  attorney  of  the  lessor  of 
the  plaintiff.  The  attorney  executed  a  release,  dischaiging  the  wit- 
ness from  "  all  fees,  costs,  and  charges." 

Gumey^  B. — I  think  it  is  sufficient.  All  claims  must,  under  such 
circumstances  as  these,  be  made  up  of  fees,  costs,  and  charges. 


Lanness  r.  RowE,  T.  T.  1839.  Q.  B.     2  P.  f  D.  538. 

Assumpsit  by  the  indorsee  of  a  bill  of  exchange  against  the  •^ 
ceptor;  plea,  that  the  bill  was  drawn  by  one  James  Smith,  and 
accepted  by  the  defendant,  for  the  accommodation  of  James  Smith. 
James  Smith  was  called  by  the  defendant  as  his  witness,  and,  upon 
an  objection  being  taken  to  his  competen(7,  stated  that  he  had  Im 
released;  that  he  had  not  read  the  release,  but  that  it  was  in  the 
hands  of  the  defendant's  attorney.  The  release  was  then  called  for 
by  the  plaintiff*s  counsel,  and  not  produced.  Upon  this,  itwasoon* 
tended  for  the  plaintiff,  that  the  release  being  the  best  eridenoe,  ud 
not  being  forthcoming,  the  witness  could  not  be  examined.  Lord 
Denmant  C.  J.,  oyerruled  the  objection,  and  the  defendant  had  aver- 
diet;  leare  being  reserved  to  the  plaintiff  to  move  to  enter  a  Terdkt 
for  him  for  the  amount  of  the  bill  and  interest.  A  rule  for  this  pur- 
pose having  been  obtained — 

Per  Cur, — The  question  is,  if  a  witness,  who  is  prima  facie  in- 
competent, can  get  rid  of  his  incompetency  by  stating  generally  that 
he  has  been  released,  we  think  he  may,  and  that  the  objection  to  his 
competency  is  removed. 


The  incompe- 
tency of  a  wit- 


4.  When  Objection  to  Competency  should  be  taken. 

Dewdeney  r.  Palmer,  H.  T.  1839.  Ex.    4  If .  f  IF.  664;  S.C 

7  D.P.  C.177. 

A  WITNESS  was  called  and  sworn  on  behalf  of  the  plaintiff  as 
James  Dewdeney;  he  was  recognised,  however,  as  George  Dewdener, 
o^ted  to  on  ^^®  plaintiff,  upon  which  it  was  proposed  to  shew  that  he  was  the 
the  voir  dire*.   ^^^^  plaintiff,  and  the  defendant  was  about  to  call  evidence  to  that 

fact,  but  it  being  objected  that  that  was  not  one  of  the  issues  to  be 

*  Where  a  witness  has  been  called,  and,  after  he  has  been  dismissed  by  tbe 
party  calling  him,  it  is  discovered,  from  private  information,  that  the  witnos » 
incompetent  from  interest,  and  the  party,  for  whom  he  appears,  recalls  him 
merely  to  inquire  as  to  the  existence  of  his  interest,  the  objection  to  the  inooffl- 
petency  will  not  be  allowed  to  prevail.  (FeUitufkam  v.  Spmrrow,  M.  T.  1840» 
B.  C.,9D.P.  C.141). 
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tried,  Gumey,  Baron,  refused  to  receive  the  eTidence,  and  the  plain- 
tiff had  a  verdict. 

Per  Cur, — ^The  regular  way,  though,  in  some  instances,  the  strict 
course  may  have  been  improperly  departed  from,  was,  for  defendant  to 
have  made  this  objection  on  the  voir  dire,  when  other  evidence  might 
have  been  called,  if  necessary,  to  prove  the  incompetency;  and 
then,  if  the  incompetency  had  been  established,  an  opportunity 
would  have  been  afforded  of  proving  the  case  by  other  evidence. — 
Rule  refused. 


5.  Of  the  Mode  of  taking  Advantage  where  an  interested  fVitnese 

hoe  been  examined. 

Bell  v.  Smith,  H.  T.  1826.  K.  B.    b  B.  ^  C.  188. 

In  an  action  on  a  policy  of  assurance,  it  appeared  that  the  policy  If  a  witness, 
was  effected  by  the  plaintiffs  merely  as  agents  for  those  who  should  interested  in  the 
appear  to  be  insured  in  the  ship  and  goods  insured.     At  the  trial,  J|^*c„^incd**a 
the  plaintiff  called,  as  a  witness,  Andrew  Amett,  the  captain  of  the  yenire  de  novo 
ship,  who  was  to  prove  most  of  the  facts  necessary  to  charge  the  will  be  awarded, 
defendant,  one  of  the  underwriters.    Being  examined  on  the  voir 
dire,  he  admitted  that  he,  at  the  time  of  effecting  the  assurance, 
and  of  the  subsequent  loss,  had  an  interest  in  the  ship  and  goods, 
for  the  loss  of  which  that  action  was  brought.     The  defendant's 
counsel  then  objected  to  him,  as  being  incompetent  on  the  ground 
of  interest. 

Per  Cur. — ^We  are  of  opinion  that  Amett  was  not,  in  the  present 
case,  a  competent  witness.  There  can  be  no  doubt  that  he  was, 
originally  at  least,  the  substantial  plaintiff  in  the  suit;  and  we  are 
not  to  be  very  astute  to  find,  and  to  give  effect  to  methods  found 
by  others,  of  making  the  real  plaintiff  in  the  suit  a  witness  for  the 
recovery  of  that  which  is  the  subject  of  it.  The  action  having  been 
brought  for  the  benefit  of  him  and  the  other  person  interested  in  the 
goods,  although  in  the  name  of  the  broker  who  had  effected  the 
policy,  it  will  and  must  be  presumed,  until  the  contrary  is  proved, 
that  the  action  is  brought  by  him,  and  by  his  authority.  We  can- 
not presume  the  action  to  be  brought  by  the  authority  of  persons 
having  no  interest  in  the  subject-matter  of  the  suit,  rather  than  by 
the  authority  of  those  who  have  an  interest  in  the  subject-matter. 
Thus,  if  the  action  was  brought  by  him,  and  under  his  authority, 
whether  expressly  given  to  the  attorney,  or  whether  impliedly  given, 
will  make  no  difference.  If  the  action  is  to  be  considered  as  brought 
under  his  authority,  nothing  has  been  since  done  which  can  deprive 
the  attorney,  who  has  brought  the  action,  of  his  right  to  recover  his 
costs  against  Amett,  as  much  as  against  the  other  person  interested. 
The  machinery,  notwithstanding  idl  the  contrivance  which  has  been 
adopted,  has  lejfl  him  to  that  extent,  at  least,  liable,  if  he  was  liable 
in  the  first  instance,  to  another  party,  or  whoever  he  was  that  com- 
menced this  action.  Nothing  has  been  done  by  which  his  responsi- 
bility is  destroyed.  We  decide  on  that  ground,  and  on  that  ^ound 
alone;  for  it  seems  to  us,  that  it  is  sufficient  to  warrant  us  in  say- 
ing, and  to  call  upon  us  to  say,  that  Amett  had  an  interest  in  taking 
care  that  the  verdict  should  pass  for  the  plaintiff,  and  that,  of  course, 
he  is  not  competent  to  be  a  witness.  Let  there  be  a  venire  de 
novo. 
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6.  0/the6  ^7  Viet.  e.  85. 

By  6  &  7  Vict.  Bt  6  ft  7  Vict.  c.  85,  after  reciting  that  the  inquiij  after  truth 
^'  ^^'  to  be^'  ^^  courts  of  justice  is  often  obstructed  bj  incapacities  created  bj  the 
h^mpetent  on  P'^^^^  1&^>  ^^^  it  is  desirable  that  ftdl  information  as  to  the  facts 
account  of  ^  issue,  both  in  criminal  and  civil  cases,  should  be  laid  before  the 
crime  or  inter-  persons  who  are  appointed  to  decide  upon  them,  and  that  such  per- 
^^*  sons  should  exercise  their  judgment  upon  the  credit  of  the  witnesses 

adduced,  and  on  the  truth  of  their  testimony,  it  is  enacted  bj  sect. 
1.  **  That  no  person  offered  as  a  witness  shall  hereafter  be  exduded, 
bj  reason  of  incapacity  from  crime  or  interest,  from  giving  evidence^ 
either  in  person  or  by  depositions,  according  to  the  practice  of  the 
Court,  on  the  trial  of  any  issue  joined,  or  of  any  matter  in  question, 
or  on  any  inquiry  arising  in  any  suit,  action,  or  proceeding,  civil  or 
criminal,  in  any  court,  or  before  any  judge,  jury,  sheriff,  coroner, 
magistrate,  officer,  or  person  having  by  law,  or  by  consent  of  par- 
ties, authority  to  hear,  receive,  and  examine  evidence;  but  that 
every  person  so  offered  may  and  shall  be  admitted  to  give  evidence 
on  oath  or  solemn  affirmation  in  those  cases  wherein  affirmation  is 
by  law  receivable,  notwithstanding  that  such  person  may  or  shall 
have  an  interest  in  the  matter  in  question,  or  in  the  event  of  the 
trial  of  any  issue,  matter,  question,  or  injury,  or  of  the  suit,  action, 
or  proceeding  individually  named  in  the  record,  or  any  lessor  of  the 
plaintiff,  or  tenant  of  premises  sought  to  be  recovered  in  ejectment, 
or  the  landlord  or  other  person  in  whose  right  any  defendant  in  re- 
plevin may  make  cognisance,  or  any  person  in  whose  immediate  and 
individual  behalf  any  action  may  be  brought  or  defended,  either 
wholly  or  in  part,  or  the  husband  or  wife  of  such  persons  respec- 
tively; provided  also,  that  this  act  shall  not  repeal  any  provision  in 
a  certain  act,  7  Will.  4  &  1  Vict.  c.  26,  mtituled  'An  Act  for  the 
Amendment  of  the  Laws  with  respect  to  Wills;'  provided  that  in 
courts  of  equity  any  defendant  to  any  cause  pending  in  any  such 
court  may  be  examined  as  a  witness  on  the  behalf  of  the  plaintiff,  or 
of  any  co-defendant  in  any  such  cause,  saving  just  exceptions;  and 
that  any  interest  which  such  defendant  so  to  be  examined  may  have 
in  the  matters,  or  any  of  the  mattets,  in  question  in  the  cause,  shall 
not  be  deemed  a  just  exception  to  the  testimony  of  such  defendant, 
but  shall  only  be  considered  as  affedtingi  or  tending  to  affect,  the 
credit  of  such  defendant  as  a  Witness.'' 


11.  KELATlVE  TO  THE  ATTENDANCE  OP. 

(a)    POWSR  OF  THB   COtTRT  TO   ORDBR. 

M«DotJOALL  t.  NicROLLS,  T.  T.  1835.  B.  C.    4  D.  P.  C.  76. 

The  Coart  can-       On  motion  to  compel  a  witness  to  give  evidence  before  the 
not  order  a         Master 

^^befow*&c        Coleridpe,  J. — It  does  not  appear  to  me  that  I  have  power  to 
^r,  compel  a  witness  to  attend. 
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(e)  Of  the  subpoena. 

Wilson  p.  Day,  H.  T.  1829.  C.  P.    3M.^  P.  §33. 

On  motion  for  an  attachment— «  The  subpoena 

The  Court  held,  that  a  subpoena,  in  order  to  bring  a  {Jarty  into  ■?®'?f?'*H^ 

contempt  for  non-attendance  under  it,  must  have  inserted  in  the  |J*  ^^  ^^ 

body  of  it  the  place  where  the  cause  is  intended  to  be  tried,  if  at  the  be  tried, 
"fittings  in  London  or  Middlesex. 


Maunsell  «.  AiNSWORTB,  M.  T.  1834.  Ex.    8  2>.  P.  C.  869. 

The  defendant  was  served  at  twelve  o'clock  while  standing  on  the  Whether  a  sab- 
steps  of  the  court-house,  and  was  told  that  the  trial  would  come  on  P«n»  "  served 
the  same  day,  which  it  did  at  five  o'clock.     It  was  objected,  on  the  ^^J^J^^^ 
part  of  the  defendant,  that  the  service  was  insufficient;  but  Rol/ef  ^n  the  dream- 
Baron,  considered  that  there  was  evidence  to  go  to  the  jury»  that  stances*, 
the  service  had  been  made  within  a  reasonable  time. 

Per  Cur, — There  is  no  doubt  that  the  witness  must  be  served 
with  a  subpcena  within  a  reasonable  time;  but  what  constitutes  a 
reasonable  time  varies  according  to  the  circumstances  of  each  parti- 
cular case.  Here  the  evidence  plainly  shews  that  the  service  was 
within  a  reasonable  time. 


(c)  Habeas  gorpub.     See  tit.  Habetu  Corpui, 

(d)  Before  justices.    Bee  tit.  Justice  of  the  Peace. 

(«)  Before  commissioners  or  bankrupt.    See  tit.  Bankrupt. 

(/)  Before  arbitrators.    See  tit.  Jrbitratwn. 


(jff)  Non-attendance  of. 

1.  Action /br» 

l.-^When  tnaintainabh. 

Lamont  Vi  CRboK^  T.  T.  1840.   Ex.     6  M.  ^  W.  813;  8.  C. 

8  2>.  P.  0.  737. 

In  an  action  on  the  case  for  not  obeying  a  writ  of  subpoena  ad  Hie  witness 

testificandum,  the  plaintiff's  counsel  stated,  that  the  defendant  had  maybeUabie 

been  duly  served  with  a  subpoena  ad  testificandum,  requiring  him,  in  ^eS^o"*^^;, 

the  usual  form,  to  attend  and  give  evidence  for  the  plaintiffs,  in  a  gubpoenaf. 

*  Difficulty  in  serving  a  subpcena  will  not  dispense  with  the  necessity  of  per- 
sonal ser?ioe,  unless  it  is  sworn  that  the  person  keeps  out  of  the  waj  to  avoid 
personal  serrioe.  {fiatntty.  WHliwm,  M.  T.  1832,  Ez.^  1  D.  P.  C.  615). 

t  l*he  counsel  for  the  blaintiff  has  a  right,  on  the  cause  being  called  on,  to 
have  a  witness  called  on  his  subpoena,  without  swearing  the  jury,  (tiopper  v. 
Smith,  M.  T.  18^7,  N.  P.,  1  M.  &  M.  115). 

It  is  not  indispensably  necessary  that,  when  a  witness  is  called  on  his  subpoena, 
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cause  in  which  they  were  the  plaintiflb,  and  one  Robert  Soutball 
was  the  defendant^  and  then  admitting  that  the  defendant  had  not 
in  fact  been  called  upon  the  subpoena,  proposed  to  prove,  by  satis- 
factory evidence,  that  when  the  cause  was  called  on  the  defendant 
was  not  present,  and  that,  in  consequence  thereof,  the  record  was 
withdrawn.  Lord  Abinger^  C.  B.,  being  of  opinion,  that,  as  the  de- 
fendant had  not  been  called  on  his  subpoena,  the  action  could  not 
be  sustained,  no  evidence  was  adduced,  and  the  plaintiffs  were  non- 
Buited.     On  motion  to  set  the  nonsuit  aside — 

Per  Cur, — ^The  writ  of  subpoena  commands  the  party  to  be  in 
attendance  on  a  certain  day,  and  from  day  to  day,  until  the  cause 
is  tried  ;  so  far,  however,  as  the  party  suing  it  out  is  concerned,  the 
only  obligation  it  imposes  on  the  witness  is,  to  be  present,  and 
forthcoming  when  wanted  to  give  evidence  in  the  cause  for  which 
he  was  summoned;  that  is  to  say,  at  the  time  when  his  presence 
is  required  by  the  counsel  who  conducts  the  cause.  MuUett  t. 
Hunt  (I  C.  &  M.  752,  infra)  decided,  that,  if  it  is  clear  that  the  wit- 
ness cannot  be  forthcoming  when  his  evidence  was  required,  the 
plaintiff  may  withdraw  the  record,  and  may  maintain  an  action 
against  him,  though  the  jury  have  not  been  sworn.  In  that  deci- 
sion we  concur.  We  consider  it  sufficient  for  the  plaintiff  to  shew 
the  absence  of  the  witness  under  such  circumstances^  that  when  the 
time  would  have  arrived  for  him  to  give  evidence  he  could  not  ha^e 
been  present.  The  question  then  is,  how  is  this  to  be  proved! 
Must  It  be  shewn  that  he  was  called  on  the  subpoena?  and  is  no 
other  evidence  to  be  admissible  for  that  purpose?  No  doubt  it 
would  have  been  exceedingly  good  evidence  to  establish  the  fact  of 
his  absence,  but  it  seems  to  us  that  it  is  not  the  only  evidence;  foT 
if  a  party  were  shewn  to  have  been  200  miles  distant  from  the 
assize  town  during  the  whole  time  of  the  assizes,  surely  that  would 
be  sufficient.  The  practice  of  calling  a  witness  on  his  subpoena  is 
entirely  a  matter  of  caution,  and,  though  very  useful  for  the  pur- 
pose of  shewing  the  absence  of  a  witness,  is  not  the  only  kind  of 
evidence  by  which  it  may  be  substantiated.  For  these  reasons,  we 
think  this  rule  ought  to  be  made  absolute  for  a  new  trial. 


MuLLETT  V.  Hunt,  T.  T.  1833.  Ex.     1  C.  f .  M.  752;  S.  C. 

8  Tyrw.  875. 

An  action  Ilea  A  WITNESS  was  subpoenaed,  in  an  action  for  use  and  occupation, 

for  not  obeying  to  give  evidence  as  to  the  use  and  occupation,  and  also  to  rebat  i 

th"  A^o^^^  ®**"^  expected  to  be  relied  on  by  the  defendant.    When  the  cause 

person  would  ^^^^  called  on,  the  counsel  on  both  sides  were  absent^  but  the 

have  proved  attorney  for  the  plaintifif  proved  he  could  have  handed  over  a  draft 

•f  A!f°i*-^*^flr  ^"®^  ^  other  counsel,  and  swore  that  he  withdrew  the  record 

hai  to^Uh-  •olety  on  account  of  the  absence  of  the  witness,  although  another 

draw  the  re-  witness  could  have  proved  the  use  and  occupation, 

cord.  The  Court  held,  tnat  the  action  was  maintainable  against  the  wit- 

the  officer  of  the  Court  ihonld  hold  the  writ  in  hia  hand ;  it  ia  sufficient  that  tbe 
writ  should  be  exhibited  in  the  Court,  and  the  officer  call  him  three  tinMs.  A 
witness  is  bound  to  attend  in  Court  himself,  pursuant  to  his  subpoena ;  and  it  i» 
no  excuse  for  not  attending  that  the  person  whom  he  employed  aa  his  agent,  ta 
watch  the  proceedings  of  Uie  Court,  neglected  to  give  him  notice  in  doe  tuae* 
{Rex  T.  Fenm,  £.  T.  1835,  B.  C,  3  D.  P.  C.  546). 
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ness  for  not  obeying  his  subpoena;  and  an  action  lies  against  him 
for  his  non-attendance^  if,  in  consequence  thereof,  the  plaintiff  is 
obliged  to  withdraw  his  record,  although  another  witness  might 
have  proved  the  same  fact.      ^___^ 

Bkttly  0.  M'Leod,  H.  T.  1837.  C.  P.     5D.P.  C.481;   S.C. 

3  Bing.  N.8.  405;  S.  C.  4  Seott,  131. 

Case  against  the  defendants  for  not  appearing  to  give  evidence  at  a  witness  who 
Guildhall,  in  obedience  to  a  writ  of  subpoena,  in  a  trial  in  which  is  snbponiaed 
Bettly  was  the  plaintiff,  and  M'Leod,  the  father  of  the  present  and  a  guinea 
defendant,  was  defendant;  in  consequence  of  which  disobedience  the  SaT^i^^v 
plaintiff  withdrew  the  record,  and  had  to  pay  the  defendant  in  the  a  shilling  on  the 
action  27/.»  the  costs  of  the  day,  and  incurred  other  costs  and  ex-  other,  is  liable 
penses,  &c.    The  declaration  alleged  that  the  party  who  served  the  *°  ^^  *'**J^  *** 
^ibpoen.  p«d  the  defendant  .  certain  sum  of  money,  yjz.  the  snm  ^**^' 
of  one  shilling,  being  a  reasonable  sum  of  money  for  his  costs  and 
charges  in  and  about  his  attendance  as  a  witness  according  to  the 
tenor  of  the  subpoena.    The  defendant  pleaded,  first,  not  guilty; 
and  secondly,  denied  the  tender  of  a  reasonable  sum;  and  on  these 
pleas  issues  were  joined.     The  plaintiff's  attorney  stated  that  he 
served  the  defendant  at  Camberwell  with  a  copy  of  the  subpoeoBy 
and  that  the  defendant  then  told  him  he  was  also  subpoenaed  on  the 
other  side,  and  had  received  a  guinea  for  his  expenses,  &c.;  and 
to  questions  from  the  witness,  whether  he  required  a  guinea  from 
the  opposite  party,  he  answered  in  the  negative;  and,  consequently, 
witness  on  serving  him  with  a  copy  of  the  writ,  gave  him  a  shilling, 
with  which  he  was  satisfied.     The  jury  having  found  a  verdict  for 
the  plaintiff,  on  motion  to  set  aside  the  verdict — 

Per  Cur, — ^The  counsel  for  the  defendant  object  very  speciously 
that  a  shilling  is  not  a  reasonable  sum  for  the  expenses  of  a  witness 
coming  from  Camberwell.  This,  no  doubt,  is  very  true;  but  such  is 
not  the  real  question.  The  real  question  is,  whether,  under  the  pre* 
sent  circumstances,  rebus  sic  stantibus  when  the  party  had  received 
a  guinea  from  the  one  side,  a  shilling  was  not  a  reasonable  sum  from 
the  other.  The  guinea  was  more  than  sufi&cient,  and  he  ought 
not  to  have  required  another  from  the  opposite  party,  unless,  if  we 
may  so  express  ourselves,  his  object  was  to  make  mmself  perfectly 
impartial.    The  rule  should  be  discharged. 


2. — Deelaration. 


MuLLSTT  V.  Hunt,  T.  T.  1833.  Ex.     I  C.^M.  752;  S.  C. 

8  Tyrw.  875. 

In  case  against  a  witness  for  not  attending  in  pursuance  of  a  The  declaration 
subpoena-—  ^^^  ^^^  >^^^ 

The  Court  held,  that,  to  sustain  an  action  for  not  attending  as  a  J^****^^*]!**^ 
-witness,  pursuant  to  a  subpoena,  the  original  subpoena  need  not  be  'hewnto  ^ 
shewn  to  the  witness  (unless  where  he  demands  to  see  it),  and  there-  defendant. 
fore,  where  a  declaration  alleged  that  the  subpoena  was  made  known 
and  shewn  to  the  defendant,  and  the  evidence  was  that  it  was  made 
known  only,  and  conduct-money  taken  by  the  defendant,  that  part 
of  the  allegation,  as  to  shewing  the  subpoena,  may  be  rejected. 

VOL.  V.  AAA 
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It  is  safficient 
if  the  declara- 
tion avers  that 
the  trial  took 
place,  *'  that 
the  appearance 
of  the  defend- 
ant was  mate- 
rial and  neoea- 
sary,"  and  that 
the ''  deiend- 
ant  was  so- 
lemnly called 
on  to  appear." 


Davis  ».  Lovell,  H.  T.  1839.  Ex.    4  M.  ^  W.  678;  S.  C. 

7  D.  P.  C.  178. 

The  declaration  stated  4hat  a  certain  issue  came  on  to  be  tried 
before  certain  justices  of  assize  at  Taunton,  on  the  31st  of  March, 
1838,  and  that,  before  the  trial  of  the  said  issue,  to  wit,  on  the  2l8t 
of  March,  the  plaintiffs  sued  out  a  subpoena  duces  tecum,  directed 
to  the  defendant,  commanding  him  to  appear  before  the  said  justices 
at  Taunton,  on  the  31st  of  March,  and  so  from  day  to  daj,  until 
that  cause  should  be  tried;  which  writ  of  subpcena  the  plamtilb, 
before  the  trial,  to  wit,  on  the  2nd  of  April,  caused  to  be  shewn  to 
the  defendant;  and  that,  although  the  appearance  of  the  defendtnt 
was  necessary  and  material  at  the  said  trial,  and  although  the 
defendant  could  and  might,  in  obedience  to  the  subpeena,  have 
appeared  at  the  said  trial  of  the  said  issue,  and  have  shewn  and 
produced  the   documents  which  were  material  eridenee  for  the 
plaintiffs  on  the  said  trial,  yet  that  the  defendant  did  not  appear, 
although  he  was  solemnly  called  upon  for  those  purposes,  but  wholly 
neglected  to  do  so,  whereby  the  plaintiff  was  nonsuited,  &c.    Plea, 
that  the  assizes  commenced  at  Taunton  on  the  31st  of  March,  and 
that  the  subpoena  was  first  shewn  to  the  defendant  on  the  2nd  of 
April,  and  not  before.     RepHcation,  that  the  subpoena  was  shewn  to 
the  defendant  on  the  2nd  of  April,  but  that  the  trial  took  pbee 
after  the  service  of  the  subpoena,  to  wit,  on  the  6th  of  April;  and 
that,  at  the  time  of  the  sen'iee,  the  defendant  had  notice  that  the 
trial  had  not  taken  place,  and  that  a  reasonable  time  elapsed  after 
the  service,  and  the  defendant  might  have  appeared  in  obedience  to 
the  writ.     Upon  general  demurrer — 

The  Court  held,  first,  that  it  sufficiently  appeared  that  the  trial  re- 
ferred to  in  the  subpoena  took  place  at  the  assizes  mentioned  in  the  de- 
claration ;  secondly,  that  it  was  sufficient  to  aver  that  **  the  appearance 
of  the  defendant  was  material  and  necessary '^  at  the  trial,  without 
stating  that  the  plaintiff  had  a  good  cause  of  action;  thirdly,  that 
the  defendant  was  liable  to  an  action  for  disobedience  of  the  sub- 
poena, which  required  him  to  attend  on  the  first  day  of  the  assizes, 
and  so  from  day  to  day,  till  the  cause  should  be  tried,  although  the 
subpoena  was  not  served  titl  af^er  the  first  day,  as  there  was  a  rea- 
sonable time  before  trial  for  the  party  to  rea<^  the  place  of  attend- 
ance ;  fourthly,  that  it  was  sufficient  to  aver  that  the  defendant 
"was  solemnly  called  upon"  to  appear;  and,  lastly,  that  an  action  will 
lie,  though  it  do  not  appear  that  the  absence  of  the  defendant  was 
the  sole  cause  of  the  plaintiff's  failing  in  his  action. 


And  the  omis- 
sion of  a  dis- 
tinct allegation 
of  a  good  cause 
of  action  in  the 
original  loit  is 
good  after  ver- 
dict. 


MxJLLBTT  V.  Hunt,  T.  T.  1833.  Ex.     1  C.^M.  752;  8.  C. 

8  Tyrw.  875. 

Case  for  not  attending  as  a  witness  in  pursuance  of  a  sabpcena. 
The  declaration  stated  that  the  plaintiffs,  before  the  eommittnig  of 
the  grievance  thereinafter  mentioned,  to  wit,  in  Easter  Terra,  in  the 
second  year  of  the  reign,  &c.,  in  the  Court  of  our  lord  the  King, 
before  the  King  himself,  at  Westminster,  commenced  and  prose- 
cuted a  certain  action  against  one  John  Hewitt,  in  a  plea  ef  trespass 
on  the  case  upon  promises,  and  such  proceedings  were  therenpon 
had  in  the  said  court  &c.;  that  a  certain  issue  befbre  then  joined 
in  the  said  action  between  the  said  parties  was  about  to  come  on 
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for  trial  at  the  sittings  of  Nisi  Prius,  holden  at  Westminster  Hall, 
in  the  coantj  of  Middlesex,  on  the  7th  of  Noremher,  a.d.  1832, 
before  the  Right  Honourable  Sir  Thomas  Denman,  Knight,  Chief 
Justice,  and  by  a  jury  of  the  country,  then  and  there  chosen  for  that 
purpose,  to  iirit,  in  the  counts  of  Middlesex;  that,  before  the  trial 
of  the  said  issue,  and  also,  before  the  committing  of  the  grievances 
thereinafter  mentioned,  to  wit,  on  the  13th  of  November,  1832, 
aforesaid,  the  plaintiff  prosecuted  out  of  the  said  Court  &c.  his 
Majesty^s  writ  of  subpoena,  directed  to  Pierre  Victor  St.  Marc,  the 
said  defendant,  and  John  Mullett,  by  which  said  writ  our  lord  the 
King  commanded  them,  and  eyerj  of  them,  that,  all  other  things 
set  aside,  ftnd  ceasing  every  excuse,  they  and  every  of  them  should 
be  and  appear  in  their  proper  persons  before  his  Majesty's  right 
trusty  and  well-beloved  the  said  Sir  Thomas  Denman,  Knight,  his 
Majesty's  Chief  Justice,  &c.,  at  Westminster  Hall,  in  the  county 
aforesaid,  on  Tuesday,  the  27th  of  November  then  instant,  by  nine 
of  the  clock  in  the  forenoon  of  the  same  day»  and  so  from  day  to  day 
until  the  said  cause  should  be  tried,  to  testify  the  truth,  according 
to  their  knowledge,  in  a  certain  action  then  in  the  said  Court  of  our 
said  lord  the  King,  before  the  King  himself,  pending  between  the 
said  plaintiffs,  and  the  said  John  Hewitt,  on  the  part  of  the  plain- 
tiffs, &c.;  which  said  writ  the  said  plaintiffs  afterwards,  and  before 
the  committing  of  the  grievance  thereinafter  mentioned,  to  wit,  on 
the  14th  of  November,  in  the  year  aforesaid,  caused  to  be  made 
known  to  and  shewn  to  the  said  defendant,  and  then  and  there 
caused  a  copy  to  be  left  with  the  said  defendant,  of  so  much  of  the 
said  writ  of  subpoena  as  related  to  the  said  defendant,  and  then  and 
there  paid  to  the  said  defendant  a  certain  sum  of  money,  to  wit,  the 
sum  of  one  guinea,  being  a  reasonable  sum  of  money  for  his  costs 
and  charges  in  and  about  his  attendance  as  a  witness,  according  to 
the  tenor  of  the  said  writ  of  subpoena;  and  that,  although  the  said 
cause  was,  at  the  said  sitting,  afterwards,  to  wit,  on  the  8th  day  of 
December,  a.d.  1832,  aforesaid,  called  on  to  be  tried  before  the  said 
Chief  Justice  at  Westoiinster  Hall  aforesaid,  and  although  the  said 
defendant  was  duly  required  to  be  and  appear  as  a  witness  at  West- 
minster Hall  aforesaid,  on  the  day  and  year  last  aforesaid,  at  the 
sitting  of  the  Court,  according  to  the  tenor  and  effect  of  the  said 
writ  of  subpoena  and  his  duty  in  that  behalf,  and  although  the  said 
defendant  could  have  given  material  evidence  for  the  said  plaintiffs 
on  the  trial  of  the  said  issue,  and  without  whose  evidence  the  said 
plaintiffs  could  not  safely  proceed  to  the  trial  of  the  said  cause,  yet  the 
said  defendant,  well  knowing  the  premises,  but  not  regarding  &c., 
and  contrary  &c.,  did  not  nor  would  appear  as  a  witness  at  West^ 
minster  Hall  aforesaid,  on  the  day  and  at  the  time  he  was  so  required 
to  attend  as  aforesaid,  according  to  the  exigency  of  the  said  writ  of 
subpoena,  although  he  the  said  defendant  was  then  and  there  solemnly 
called  upon  for  that  purpose,  and  had  no  lawful  or  reasonable  excuse 
or  impediment  to  the  contrary,  but  then  and  there  wholly  refused^ 
neglected,  and  declined  so  to  do,  to  wit,  at  Westminster  Hall  aforesaid; 
and  by  reason  thereof,  and  because  the  said  plaintiffs  could  not  safely 
proceed  to  the  trial  of  the  said  cause  without  the  testimony  of  the  said 
defendant,  they  the  said  plaintiffs  were  afterwards,  to  wit,  on  the  said 
8th  day  of  December,  in  the  year  aforesaid,  forced  and  obHged  to, 
and  did  withdraw  the  nisi  prius  record  of  the  said  issue,  by  means  of 
which  said  several  premises  the  said  plaintiffs  were  forced  and  obliged 
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Under  9  Geo.  4, 
an  amendment 
allowed  at  the 
trial  as  to  the 
itatement  of 
the  labpoena*. 


to  pay  &C.9  diTers  costs,  charges,  and  expenses  of  their  monies, 
amounting  &c.,  and  were  also  greatly  hindered  and  delayed  in  tiying 
the  said  cause,  and  in  the  recovery  of  their  damages,  in  the  plea 
aforesaid,  &c.  &c. 

Per  Cur, — ^The  declaration  states  that  the  evidence  which  the 
witness  could  have  given  was  material  evidence  in  the  cause,  and 
that  the  plaintiff  could  not  safely  proceed  to  trial  without  it.  Now, 
in  our  opinion,  no  evidence  could  be  material  in  the  cause  unless  the 
plaintiff  had  a  good  cause  of  action;  and  therefore,  after  verdict,  we 
think  that  we  must  hold  the  declaration  sufficient  in  that  respect. 


Masterman  r.  Judson,  H.  T.  1832.  C.  P.     8  Binp.  224;  8.  C. 

1  M.  ^  Scott,  367. 

This  was  an  action  on  the  case  against  the  defendant  for  not  at- 
tending as  a  witness  for  the  plaintiffs,  pursuant  to  a  subpoena.    Tlie 
declaration  stated,  that  the  plaintiffs,  before  the  committing  the 
grievances  by  the  defendant  thereinafter  mentioned,  to  wit,  in  Hi- 
lary Term,  1831,  &c.,  before  Tindal,  L.  C.  J.,  and  his  companions, 
Justices  of  the  Bench  at  Westminster,  impleaded  one  John  Malin 
in  a  plea  of  trespass  to  the  damage  of  the  said  plaintiffs  of  100/.; 
and  such  proceedings  were  thereupon  had,  that  afterwards,  to  wit, 
in  the  sittings  at  Nisi  Prias,  holden  at  Hertford,  in  the  countj  of 
Hertford,  on   the  2nd  of  March,   1831,  before  Bayiey,  B.,  and 
Garrow,  B.,  a  certain  issue  before  then  joined  in  the  said  plea  be- 
tween the  said  plaintiffs  and  the  said  John  Malin  came  on  to  be 
tried  by  a  jury  of  the  county;  and  also,  that,  on  the  31st  of  Janu- 
ary, in  the  year  aforesaid,  the  said  plaintiffs  prosecuted  out  of  the 
Court  aforesaid  his  Majesty's  writ  of  subpoena,  directed  to  the  said 
defendant  and  others,  commanding  them,  and  every  of  them,  that, 
all  other  things  set  aside,  &c.,  they  should  appear  before  the  jus- 
tices assigned  to  hold  the  assizes  at  the  said  town  of  Hertford,  in 
the  said  county,  on  Wednesday,  the  2nd  of  March  then  next,  by 
nine  of  the  clocl(  in  the  forenoon,  and  so  from  day  to  day,  until  &c., 
to  testify  &c.,  in  a  certain  action  then  in  the  Court  before  the  said 
King's  justices  depending  between  the  said  plaintiflRs  and  the  said 
John  Malin,  of  a  plea  of  trespass,  on  the  part  of  the  said  plaintiffs, 
and  that  they  or  any  of  them  should  in  nowise  omit,  under  the 
penalty  of  every  of  them  of  100/.;  which  said  writ  the  said  plsin- 
tiffs,  on  the  19th  of  February,  in  the  year  aforesaid,  caused  to  be 
made  known  to  and  shewn  to  the  said  defendant,  and  caused  a  oopj 
to  be  left  with  the  said  defendant  of  so  much  of  the  said  writ  of  sub- 
poena as  related  to  the  said  defendant,  and  paid  to  the  said  defend- 
ant the  sum  of  10/.  for  the  costs  of  his  attendance  as  a  witness;  and 
although  the  said  defendant  could  have  given  material  evidence  for 
the  said  plaintiffs,  on  the  said  trial,  against  the  said  John  Malin, 
yet  the  said  defendant  would  not  appear  on  the  trial  of  the  said 
issue,  although  he  had  no  lawful  cause  or  impediment  to  the  con- 
trary; and  by  reason  thereof,  and  on  no  other  account  whatsoefer, 
the  said  plaintiffs  were  nonsuited,  and  such  proceedings  were  there- 
upon had,  that  afterwards,  to  wit,  in  Easter  Term,  in  the  year 
aforesaid,  it  was  adjudged  by  the  said  Court,  that  the  said  John 
Malin  should  recover  against  the  said  plaintiffs  25/.  6«.,  and  charges 
by  him  laid  out  in  and  about  his  defence  in  that  behalf;  hy  means  of 

*  See  also  ante,  tit.  Amendment. 
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wliich  said  seTeral  premises  the  said  plaintiffs  were  not  only  forced 
to  pay  the  said  John  Malin  the  said  sam  of  25^.  6«.,  together  with 
costs  of  levying  the  same,  amounting  to  the  sum  of  10/.,  hat  were 
also  greatly  hindered  and  delayed  in  the  recovery  of  their  damages  in 
the  plea  aforesaid,  and  did  necessarily  incnr  a  great  expense,  amount- 
ing to  the  sum  of  100/.,  in  and  ahout  prosecuting  the  said  suit, 
which  the  said  plaintiffs  are  liable  to  pay,  and  are  by  means  of  the 
premises  otherwise  greatly  injured,  to  the  plaintiffs'  damage  of  200/. 
At  the  trial,  it  appeared  that  the  original  writ  of  subpoena  was 
directed  to  the  defendant,  Judson,  and  two  others  therein  named, 
and  that  the  copy  served  on  him  was  directed  to  him  and  John 
Doe,  the  name  of  John  Doe  not  appearing  in  the  original  subpoena 
at  all.  Lord  Tenierden,  before  whom  the  cause  was  tried,  or^ 
dered  the  record  to  be  amended  by  the  insertion  of  the  words 
printed  in  italics  under  the  authority  of  the  9  Geo.  4,  c.  15.  A 
verdict  was  found  for  the  plaintifiPs — damages  50/. 

Per  Cur. — Upon  the  point  reserved  in  this  case  for  further  con- 
sideration, namely,  whether  the  amendment  made  upon  the  record 
of  Nisi  Prius,  at  the  trial  of  this  cause,  was  an  amendment  autho- 
rized by  the  statute  9  Greo.  4,  c.  15,  we  think  such  amendment 
falls  within  the  meaning  and  construction  of  the  act,  and  is  fully  au- 
thorized by  the  same.  The  declaration,  after  stating  that  the  writ 
of  subpoena  was  issued  in  the  cause,  proceeded  to  aver,  "  that  the 
plaintiff  caused  the  said  writ  to  be  made  known  and  shewn  to  the 
defendant,  and  caused  a  copy  to  be  left  with  him.'*  Upon  the  trial, 
it  appeared  that  there  was  a  variance  between  the  copy  or  ticket,  as 
it  is  usuallv  termed,  which  had  been  left  with  the  witness,  and  the 
original  writ  of  subpoena,  the  former  purporting  to  be  addressed  to 
the  defendant  and  John  Doe  alone,  whereas  the  original  subpcena, 
when  produced,  appeared  to  be  addressed,  not  only  to  the  defend- 
ant, but  to  two  other  real  persons.  The  plaintiffs,  praying  the 
Judge,  who  tried  the  cause  at  Nisi  Prius,  to  order  an  amendment 
to  be  made,  under  the  act  above  referred  to,  he  directed  an  amend- 
ment to  be  made  in  these  words:  viz.  "  Caused  a  copy  of  so  much 
of  the  said  writ  of  subpoena  as  related  to  the  defendant  to  be  left 
with  him."  The  trial  then  proceeded  on  the  amended  declaration, 
and  a  verdict  was  found  for  the  plaintiffs.     We  cannot  interfere. 


2.  By  Attachment, 

DiCAs  V.  Lawson,  H.  T.  1835.  Ex.    3  D.  P.  C.  427;  S.  C.  1  C, 

M.  ^  R.  934;  S.  C.  5  Tyrw.  235. 

On  motion  for  an  attachment  against  Lord  Brougham  and  Vaux  An  attachment 
for  a  contempt  of  this  Court,  in  not  appearing  at  the  trial  of  this  don  not  lie  if 
cause,  pursuant  to  his  subpoena,  an  affidavit  was  produced,  in  which  ^ct^ft*™®"^®' 
was  stated  the  due  service  of  the  writ  upon  his  lordship,  and  the  ^^^  material** 
tender  of  expenses,  and  in  which  the  plaintiff  swore  that  the  evi- 
dence of  Lord  Brougham  was  material  and  necessary  for  him. 

Parke,  B.,  who  had  presided  at  the  trial  of  the  cause,  stated, 

*  In  order  to  subject  a  witness  to  an  attachment  for  not  oheyihg  a  sahpoena, 
it  mnst  appear  that  he  was  called  on  it.  {Rex  t.  Stretchy  H.T.  1835,  B.  C, 
3  D.  P.  C.  368).  It  is  not  competent  for  a  person*  served  with  a  subpoena  duces 
lecnm,  to  shew  that  the  instrument  he  was  required  to  produce  was  immaterial 
in  the  cause,  in  answer  to  a  rule  for  an  attachment.  {Doe  d.  Buii  t.  Keliy,  M.  T. 
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that  the  testimonj  of  Lord  Brougham  was  not  material;  this  being 
an  action  of  libel,  and  the  only  suggestion  being,  that  his  lordship 
was  subpoenaed  to  prove  its  application  to  the  plaintiff,  which  was 
not  controverted  by  the  defendant's  counsel. 

Lord  Ahingert  C.  B. — The  distinction  between  this  and  the  ordi- 
nary  applications  of  this  nature  is,  that  the  Judge  who  tried  the 
cause  is  now  present  in  Court,  and  tlie  counsel  in  the  cause  is  also 
here.  The  purpose  for  which  the  noble  lord  was  subpoenaed  is 
stated  to  us;  and  the  learned  Judge  reports,  from  his  own  recoUeo- 
tion,  that  the  testimony  was  not  material.  Under  such  dream- 
stances,  though  the  present  affidavit  might  warrant  the  rule  in  ordi* 
nary  cases,  where  the  Court  have  no  knowledge  of  the  cause,  we 
should  not  do  right  to  grant  this  rule. — Rule  refused. 


and  a  witness 
absent  for  a 
short  time  by 
leave  is  not 
liable  to  an 
attachment. 


Farrah  v.  Keat,  E.  T.  1838.  B.  C.     6  D.  P.  C.  470. 

On  shewing  cause  against  a  rule  for  an  attachment  against  a  per- 
son named  Farr,  for  an  alleged  contempt  committed  by  him  in  not 
attending  at  the  trial  at  the  assises,  pursuant  to  his  subpoena.  In 
answer  to  the  rule,  an  affidavit  was  sworn  by  Farr,  in  which  he  stated 
that  he  had  attended  the  assize  towns  on  the  commission  day,  and 
9een  the  attorney  for  the  plaintiff,  on  whose  behalf  the  subpoena  had 
been  served.  The  attorney  then  told  Farr  that  the  cause  would  not 
come  on  before  twelve  o'clock  on  the  following  day,  and  therefore  he 
need  not  be  in  Court  until  that  time.  In  consequence  of  this  sag- 
gestion  he  had  not  come  into  Court  until  half-past  eleven  on  the  fol- 
lowing day.  He  then  ascertained  that  the  cause  had  been  called  (» 
at  ten  o'clock,  and  disposed  of  before  he  came  into  Court, 

Per  Coleridge^  J. — The  act  of  the  plaintiff*s  attorney  in  giring 
him  leave  to  be  absent  at  the  time  at  which  it  appears  the  cause 
eame  on,  I  think,  dispensed  with  the  attendance  of  the  witness  so  ss 
to  prevent  his  non-attendanee  from  being  a  contempt. 


Ebx  ».  Room,  T.  T.  1834.  K.  B.    Z  N.  ^  M.  725;  S.  C- 1  Jd. 

^  E.  598. 

So,  no  attach-  A  RULE  had  been  obtained  calling  on  the  defendant  to  sheweanse 
ment  lies  for  why  an  attachment  should  not  issue  against  him  for  not  attending 
^e  "StoSsJ!  *°  ^^®  evidence  before  the  grand  jury  of  the  county  of  Warwick,  at 
■iona ;  *  ^^^  quarter  sessions  for  that  county,  on  a  bill  of  indictment  against 

one  Frederick  Boom;  for  certain  misdemeanors,  pursuant  to  a  writ  of 
subpoena  served  upon  him.  It  appeared  that  a  subpoena,  under  the 
seal  of  the  Earl  of  Warwick,  custos  rotulorum  of  the  county  of 
Warwick,  had  been  served  upon  the  defendant,  who  resided  in  the 
same  county,  and  in  obedience  thereto,  he  appeared  in  Court  at  the 
Michaelmas  sessions  for  that  county,  and  was  sworn  to  give  evidence 
before  the  grand  jury,  but  afterwards  refused,  and  lefl  the  town  of 
Warwick;  and  in  consequence  of  his  absence  the  bill  was  thrown 
out.     These  facts  were  certified  to  this  Court  by  the  clerk  of  the 

1835,  B.  C,  4  D.  P.  C.  273).  But  the  Cooit  wiU  not  grant  an  attMAmat 
against  a  witneu  for  diaobedienoe  to  a  iubpoena  dooes  tecam,  nnlesa  it  ippc«> 
olearl J  that  the  party  abwntad  himself  or  withheld  the  documenti  in  ddlaooe  and 
contempt  of  the  Court.  {Reg,  v.  Lord  J.  RumM^  T.  T.  1839,  B.  C,  7  D.  P.  C. 
693). 
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peace  of  the  coantjofWarwick,  by  the  order  of  the  quarter  sessions. 
The  rule  had  been  obtained  on  the  stat.  4  Geo.  3,  c.  92,  s.  3,  which 
enactSi  **  That  the  service  of  every  writ  of  subpoena  or  other  process 
upon  any  person  in  any  one  of  the  parts  of  the  United  Ringdoniy 
requiring  the  appearance  of  such  person,  to  answer  or  give  evidence 
in  any  criminal  prosecution,  in  any  other  of  the  parts  of  the  same, 
shall  be  as  good  and  as  effectual  in  law  as  if  the  same  had  been 
served  in  that  part  of  the  United  Kingdom  where  the  person  so 
served  is  required  to  appear;  and  in  case  such  person  so  served  shall 
not  appear  according  to  the  exigence  of  such  writ  or  process,  it  shall 
be  lawful  for  the  Coiurt,  out  of  which  the  same  issued,  upon  proof 
made  of  the  service  thereof,  to  the  satisfaction  of  the  said  Court,  to 
transmit  a  certificate  of  such  default  under  the  seal  of  the  same 
Ckrart,  or  nnder  the  hand  of  one  of  the  Judges  or  Justices  of  the 
same,  to  the  Court  of  King's  Bench  in  England,  in  case  such  ser- 
vice was  had  in  England,  or  in  case  such  service  was  had  in  Scot- 
land, to  the  Court  of  Justiciary  in  Scotland,  or,  in  case  such  service 
was  had  in  Ireland,  to  the  Court  of  King's  Bench  in  Ireland.  And  the 
said  last-mentioned  Courts  respectively  shall  and  may  thereupon 
proceed  against  and  punish  the  person  so  having  made  default  in 
like  manner  as  they  might  have  done  if  such  person  had  neglected 
or  refused  to  appear  in  obedience  to  a  writ  of  subpoena  or  other 
process,  issued  out  of  such  last-mentioned  Courts  respectively." 

Per  Cur. — It  was  even  donbtfiil  in  the  case  of  Rex  v.  Kin^,  (8  Term 
Bepts.  585),  whether  the  power  of  attachment  existed  on  process  out 
of  the  Crown-office.  Now,  this  Court  will  not  be  disposed  to  ex- 
tend the  process  of  attachment,  and  that  is  the  mode  of  vindicating 
its  authority  and  punishing  a  contempt  of  it.  There  has  been, 
however,  no  contempt  of  tins  Court.  A  mode  does  exist  by  which  a 
subpoena  may  be  obtained,  a  disobedience  of  which  would  be  a  eon- 
tempt  of  this  Court,  but  it  has  not  been  followed.  As  to  the  statutCg 
that  applies  to  a  different  case,  and,  though  it  is  said  that  it  must 
recognise  this  power  as  existing,  we  see  nothing  to  warrant  that 
inference. — Rule  refused.        

Rex  v.  Wood,  M.  T.  1832.  B.  C.     I  D.  P.  C.  509. 

On  motion  for  an  attachment  against  the  defendant,  for  not  obey*  at  all  events,  if 

ing  a  subpoena  issued  out  of  this  Court,  to  appear  at  the  quarter  **  ??*■»  *^® 

sessions,  the  affidavit   on  which  the  rule  was  obtained  did  not  ™?°^.!"?k-. 
y    A       M     t.      .'  n  1  tt  A%  1  t       poena  must  oe 

state  that,  at  the  time  of  serving  the  copy  of  the  subpoena  the  shewn, 
original  was  shewn-- 

Liitledale,  J. — The  original  ought  to  be  shewn  at  the  time  of 
serving  the  copy,  in  order  to  justify  the  issuing  of  an  attachment. — 
Rule  discharged.  ^ 

Jacob  v.  Hungate,  H.  T.  1835.  Ex.    3  D.  P.  C.  456. 

On  motion  for  an  attachment  against  A.  B.,  for  not  attending  at  If  the  original 
the  trial  of  this  cause,  in  pursuance  of  a  subpoena  served  upon  her,  robpoena  bcnot 
it  was  opposed  upon^  an  affidavit,  which  alleged  that  the  original  ^jn^hedU-'^ 
subpoena  was  not  shewn  to  her  at  the  time  of  service,  and  that  no  charged  with 
conduct-money  was  tendered*     It  was  a  town  cause.  costs. 

Lord  Abinger^  C.  B. — In  a  town  cause  no  conduct-money  is  re- 
quired; but  as  the  witness  denies  that  the  original  was  shewn,  the 
rule  must  be  discharged,  with  costs. 
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From  a  prior 
case  it  Memi 
that  the  origi« 
nal  sabpoena 
need  not  be 
sbewn. 


The  copy  mmt 
be  fored  per- 
■onally,  and 
the  applicatioa 
■hoold  be  in 
the  next  term. 


The  affidaTit 
must  itate  the 
party  to  be  a 
material  wit- 


Tatlor  r.  Williams,  H.  T.  1830.  C.  P.    4  Jf.  f .  P.  59. 

Upon  a  motion  for  an  attachment  against  a  witness  for  not  at- 
tending pursuant  to  a  sabpoena — 

The  Court  held,  it  must  be  shewn  that  he  was  a  material  and 
necessary  witness;  but  thought  it  is  not  necessary  to  produce  the 
original  writ  of  subpoena  at  the  time  of  sendee  on  him. 


Thorp  v.  Gisborne,  £.  T.  1826.  C.  P.     11  Jfoore,  55. 

On  motion  for  an  attachment  of  a  witness  for  not  obeying  the 
subpoena — 

The  Court  held,  that  it  must  be  shewn  that  a  copy  was  deliTered 
to  him  personally,  and  in  future  such  an  application  must  be  made 
in  the  term  succeeding  the  service  of  the  subpoena  and  trial. 


TiNLEY  V.  Porter,  T.  T.  1837.  Ex.     5  D.  P.  C.  744. 

On  motion  for  an  attachment  against  one  Askew,  it  was  objected 
that  the  affidavit,  on  which  the  rule  was  obtained,  did  not  state  that 
Askew  was  a  material  witness. 

The  Court  held,  when  the  party  has  another  remedy,  he  ought  to 
shew  in  his  affidavit  that  the  person  against  whom  he  seeks  to 
obtain  an  attachment  was  a  material  witness  in  the  cause. 


Bat  the  affida- 
Tit  need  not 
•tate  that  the 
original  lab- 
poena  wu 
ihewn  to  the 
witness. 


The  affidavit 
may  be  sworn 
before  any 
judge. 


Garden  9.  Cresswell,  H.  T.  1837.  Ex.  5  D.  P.  C.  461;  S.  C. 
2M.fyW.  319.— S.  P.  Taylor  v.  Williams,  H.  T.  1830. 
C.  P.    4  3f .  ^  P.  59. 

A  RULE  nisi  for  an  attachment  had  been  obtained  in  thb  esse 
against  a  witness  for  not  obeying  a  subpoena,  whereby  the  plaintiff 
did  not  recover  the  full  extent  of  his  demand.  It  was  objected  that 
it  did  not  appear  on  the  affidavits  used  for  obtaining  the  rule,  that 
the  oriffinal  subpoena  had  been  shewn  to  the  witness. 

JjotS  Abinger,  C.  fi. — ^That  is  not  necessary;  the  party  may  shew 
cause  on  the  affidavits  used  against  him;  and  whoever  seeks  to 
bring  a  party  into  contempt  must  make  out  that  he  has  been 

Phillips  v.  Drake,  £.  T.  1834.  Ex.    2  D.  P.  C.  45. 

On  motion  for  an  attachment  the  affidavit  was  objected  to.  It  was 
intitled  in  the  Exchequer,  but  was  not  sworn  before  a  Baron  of  the 
Exchequer;  it  appeared  to  be  sworn  before  Gaseleey  J.,  a  Judge  of 
the  Common  Pleas.  It  was  contended  that  a  Judge  had  no  power 
under  the  1 1  Geo.  4  &  1  Will.  4,  c.  70,  to  take  an  affidavit  in  a 
matter  which  arose  entirely  in  a  Court  of  which  he  was  not  a 
Judge. 

The  Court,  however,  were  of  opinion  that  the  affidavit  was  pro- 
perly sworn,  and  that  the  ''common  jurisdiction"  mentioned  in  the 
act  was  to  be  understood  with  reference  to  the  subject-matter  of  the 
application,  and  not  to  the  Court  itself. 
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III.  RELATIVE  TO  WHAT  A  WITNESS  MAY  DO  WITH- 

OUT  BEING  SWORN. 

Davis  r.  Dale,  1830.  N.  P.     I  M.  ^  M.  514;  S.  C.  4  C.  ^.  P. 

335. 

In  this  case  it  became  necessary  to  give  in  evidence  certain  A  witness  pro. 
written  agreements ;  and,  for  the  purpose  of  producing  them,  a  ctuctng  papers 
person  who  held  them  as  an  afrent  was  called.     He  had  been  serred  °^^  ^^^  ^ 
with  a  subpoena  duces  tecum;  but,  on  his  appearing,  the  counsel 
for  the  plaintiff  proposed  to  call  on  him  to  put  in  the  papers  with- 
out being  sworn  as  a  witness  in  the  cause. 

Tindal,  C.  J. — If  the  question  were  now  submitted  to  me  as  a 
new  question,  I  should  know  how  to  decide  it;  but  I  am  told  that 
there  are  cases  on  the  subject;  and  though  the  report  of  those  cases 
has  not  been  quoted,  yet  I  have  no  doubt  that  they  have  been  cor- 
rectly stated  by  the  counsel;  and,  under  these  circumstances,  I 
shall  prefer  following  the  practice  to  laying  down  any  new  rule  of 
practice  myself. — The  papers  were  then  allowed  to  be  put  in  with- 
out the  party  who  produced  them  being  sworn. 


Perry  v.  Gibson,  E.  T.  1834.    K.  B.    S  N.  ^  M.  462;   S.  C. 

1  Ad.^  E.  48.— S.  P.  Evans  v.  Moseley,  H.  T.  1834.  Ex. 

2  D.  P.  C.  364. 

A  WITNESS,  called  by  the  plaintiff,  produced  a  book  under  a  sub-  And  that  Tieir 
poena  duces  tecum,  but  was  not  sworn;  and,  upon  its  being  objected,   has  been  taken 
upon  the  part  of  the  defendant,  that  the  witness  ought  to  be  sworn,  in  a  subsequent 
that  an  opportunity  might  be  given  for  cross-examination,  Alder- 
son,  B.,  overruled  the  objection,  and  a  verdict  was  found  for  the  plain- 
tiff.    On  a  rule  to  shew  cause  why  that  verdict  should  not  be  set 
aside,  and  a  new  trial  had  on  that  account,  it  was  stated  that  it  had 
been  decided  by  the  Court  of  Exchequer,  in  Evans  v.  Moseley^ 
(2  D.  P.  C.  366),  that  it  was  not  necessary  that  a  witness,  ou 
producing  a  document  under  a  subpoena  duces  tecum,  should  be 
sworn,  and  that,  if  the  Court  adhered  to  that  decision,  the  motion 
could  not  be  supported. 

Lord  Denman,  C.  J. — ^We  had  better  not  disturb  a  case  which 
has  been  decided.     The  rest  of  the  Court  concurring — Rule  refused. 


IV.  RELATIVE  TO  THE  EXPENSES  OF. 

Vice  v.  Lady  Anson,  T.  T.  1827.  N.  P.     1  M.  ^  M.  96. 

A  WITNESS,  being  called  in  this  cause,  refused  to  be  examined  A  witness  wbo 
without  first  being  paid  her  expenses.    The  witness  resided  in  Lon-  returns  from  a 
don,  and  had  been  subpoenaed  there  in  August.     Before  that  time  {J][™J  wouW 
she  had  intended  making  a  journey  to  the  Continent,  and  had  gone  {g  entitled  to 
there;  but,  to  be  in  time  for  trial,  she  returned  to  London  sooner  his  expenses, 
than  she  would  otherwise  have  done. 

Lord  Tenterden,  C.  J.,  held  that  she  was  entitled  to  receive  the 
expenses  of  the  journey,  which  were  accordingly  paid. 
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In  general  the 
allowance  to 
witnesses  is 
discretionary 
with  the  Mas- 
ter. 


M'Alpine  r.  Poles,  T.  T.  1833.    Ex.     1  C.  ^  Jf .  795;  S.  C.  2 

D.  P.  C.  299;  S.  C.  3  Tyrw.  871. 

On  a  rule,  calling  on  the  defendant  to  shew  cause  why  the  Mas- 
ter's taxation  should  not  be  reviewed,  and  the  expenses  of  two  wit- 
ness, who  had  come  from  Barbadoes,  disallowed,  the  Master  had 
thought  that  he  was  compelled  to  allow  the  expenses.  The  plaintiff 
had  been  induced  to  go  to  South  America  at  the  instance  of  the  de- 
fendant, on  the  promise  of  certain  accommodation,  which  was,  in 
fact,  not  provided,  and  plaintiff  and  his  family  were  obliged  to  return 
to  England.  An  action  was  brought  on  this  agreement,  and  his 
two  sons,  who  were  of  the  party,  were  brought  over  as  witnesses.  It 
was  contended,  in  support  of  the  rule,  since  1  Will.  4,  c.  22,  the 
party  should  proceed  by  taking  depositions,  instead  of  bringing 
the  witnesses  over;  for,  where  the  act  gives  a  specified  mode,  the  par- 
ties should  be  compelled  to  adopt  it,  if  there  is  no  inoonvenienoe 
shewn.  It  would  have  been  no  prejudice  to  the  plaintiff  to  ezamine  * 
on  interrogatories,  as  the  defendant  had  to  cross-examine,  and  be 
should  have  been  the  party,  if  either,  to  suffer. 

J^tr  Cut. — Formerly  the  party  had  no  power  to  compel  the  at- 
tendance of  a  witness  who  was  abroad.  Then  the  act  of  (veo.  3  was 
passed,  to  prevent  a  failure  of  justice  by  the  examination  of  a  witness 
in  India;  the  act  of  Will.  4  was  to  extend  this  power  to  the  other 
British  colonies.  Its  object  is  to  make  the  production  of  evidence 
compulsory,  for  the  benefit  of  either  party  who  applies  for  a  com- 
mission. A  question  now  arises  as  to  costs.  We  think  that,  in 
general,  the  Master  should  exercise  his  discretion  after  an  inqmiy 
into  each  case;  and  that,  as  here,  he  had  allowed  them,  because  he 
thought  he  was  compeUed. — The  rule  to  review  must  be  absolute. 


The  partner  of 
plaintiff's  at- 
torney attend- 
ing as  a  witness 
is  entitled  to 
his  expenses*. 


BuTLXR  r.  HoBBON,  M.  T.  1838.  C.  P.     7  D.  P.  C  157;  S.  C. 

5  Bing.  N.  S.  128. 

In  an  action  of  trover  by  the  phdntiff,  as  assignee  of  a  bankmpt, 
the  defendant,  amongst  other  pleas,  pleaded  thirdly,  that  the  plaintiff 
was  not  possessed  as  assignee;  fifthly,  that  the  plaintiff  was  assig:nee 
under  a  second  commission  of  bankruptcy,  unaer  which  the  bank- 
rupt obtained  his  certificate,  and  suffered  the  bankrupt  to  remain  in 
possession  and  reputed  ownership  of  the  goods  in  question,  to  which 
goods  the  defendant,  as  assignee  under  a  third  fiat,  was  entitled. 
The  verdict  having  been  finidly  entered  for  the  defendant  on  the 
third  issue,  and  the  jury  having  been  discharged  from  the  fifth, 
upon  taxation  of  costs,  the  Master  being  of  opinion  that  the  defend- 
ant was  bound  to  pay  the  expenses  of  a  partner  of  the  plaintiff's 
attorney,  who  took  no  part  in  the  conduct  of  the  cause,  but  was 
called  as  a  witness,  a  rule  was  obtained  to  review  his  taxation. 

Per  Cur. — We  do  not  see  sufficient  reason  that  the  Master  has 
exercised  an  unsound  discretion,  in  allowing  the  costs  of  the  attend- 
ance of  the  partner  of  the  plsintiff^s  attorney  as  a  witness;  and  are, 
therefore,  of  opinion,  that  the  taxation  in  respect  of  that  matter  ought 
not  to  be  disturbed. 


*  A  foreign  witness  is  entitled  to  his  expenses.  (Lener^Mi  v.  JtoyolKfici— ff 
Auuronee  Company,  E.T.  1831,  C.  P.,  7  Bing.  725).. 
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Bentall  ».  Sydney,  H.  T.  1839.  Q.  B.     10  Ad.  f  E,  162; 

S.  C.  2P.  ^D.  416. 

Debt  for  money  owing  to  the  plaintiff,  as  senior  clerk  of  the   The  clerk  to 
Petty  Bag  of  the  Court  of  Chancery,  for  his  attendance  with  the  the  Petty  Bag 
hooks  containing  the  enrolments  of  the  admission  of  solicitors  of  S5^"  *"**' 
that  Court,  as  a  witness  in  the  Court  of  Queen's  Bench.     It  was  gonable  fee 
proved  that  the  defendant  was  desirous  of  having  the  rolls  of  the  and  to  hb  ex- 
Court  of  Chancery,  to  give  evidence  in  a  cause  of  HUl  v.  Sydney ^  penses  in  con- 
and  he  applied  to  the  plaintiff,  who  was  the  senior  derk  in  the  ^^V"^^^ 
Petty  Bag  Office,  to  get  an  order  from  the  Master  of  the  Rolls  for  ^^^i^  i^^'^g 
their  production,  which  order  the  plaintiff  procured.     The  plaintiff  called  on  to 
was  served  with  a  subpcena  duces  tecum,  to  produce  these  rolls  on  produce, 
the  trial  of  the  cause,  which  was  set  down  for  the  Hth  of  June,  on 
which,  and  the  three  following  days,  one  of  the  clerks  in  the  Petty 
Bag  Office  attended  the  Court  of  Queen's  Bench,     On  the  last  of 
those  days  the  cause  was  tried,  and  the  rolb  were  produced  by  the 
clerk,  and  put  in  evidence.     The  rolls  were  contained  in  three  folio 
volumes,  more  than  he  could  well  carry  from  Chancery  Lane  to 
Westminster,  and  he  carried  them  backwards  and  forwards  in  a 
back  cabriolet.   In  tfa«  office  of  the  Petty  Bag,  the  ordinary  common* 
law  business  of  the  Court  of  Chancery  is  transacted.     There  are 
three  principal  clerks  in  the  Petty  Bag  Office,  and  they  have  no 
salaries,  but  are  paid  by  fees;  they  jointly  appoint  a  deputy  clerk, 
who  has  a  fixed  salary,  and  he  appoints  clerks,  who  are  paid  by  him. 
The  plaintiff  is  the  senior  of  the  three  principal  clerks,  and  as  such 
he  is  entitled  to  the  custody  of  the  rolls  in  the  Court  of  Chancery, 
It  is  the  official  business  of  the  plaintiff  to  produce  the  rolls  by  him- 
self or  his  clerk,  generally  by  his  clerk;  and  that  business  belongs 
exclusively  to  him,  and  he  alone  receives  the  emoluments  which 
arise  in  respect  of  it;  but  some  branches  of  the  business  of  the 
Petty  Bag  Office  are  paid  by  fees,  which  are  divided  amongst  the 
three  principal  clerks.     When  the  subpoena  was  served  and  order 
obtained,  one  guinea  was  paid  for  attendance,  and  12«.  for  the 
order;  and  the  sum  the  plaintiff  sought  to  recover  in  this  action  was 
three  guineas,  for  three  days'  further  attendance  after  the  first  day, 
and  8«.,  being  2$,  a  day,  for  coach-hire.  The  derk  saw  the  defendant 
at  his  office  the  first  diay,  and  asked  him  if  he  was  to  attend  on  the 
following  day.    The  defendant  said,  "  Certainly."    The  clerk  asked 
the  defendant  for  the  fees  of  the  next  day's  attendance;  the  defend* 
ant  said  there  was  a  great  probability  that  it  would  be  the  following 
day,  and  that  the  fees  would  then  be  paid  together.     The  clerk,  at 
a  subsequent  time,  told  the  defendant,  that  the  plaintiff  had  desired 
him  to  say,  that  if  he  would  pay  the  plaintiff  the  fees  claimed,  the 
plaintiff  would  forego  any  costs.   The  defendant  said,  if  the  plaintiff 
had  chosen  to  have  waited  till  the  cause  of  HUl  v.  Sydney  was 
settled,  the  fees  would  have  been  paid;  but  it  was  only  on  that  prin- 
ciple he  resisted.     It  appeared  that,  in  the  year  1 743,  Lord  Hard' 
wieke  made  orders  as  to  fees  in  the  offices  in  the  Court  of  Chancery, 
and  amongst  those,  in  the  Petty  Bag  Office,  there  was  a  direction, 
*'  Yot  attending  vnth  any  record  out  of  the  office,  the  clerk  attend- 
ing is  to  be  paid  a  reasonable  fee,  according  to  the  time  of  such 
attendance."     Evidence  was  given,  that,  for  between  forty  and  fifty 
years,  a  guinea  a  day  had  been  regularly  paid  for  attending  a  Court 
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with  the  rolls,  and  it  had  occurred  hundreds  of  times,  and  neTer 
had  been  known  to  be  resisted  but  once.  LUtledale,  J.,  directed  a 
verdict  for  the  plaintiff,  and  gave  the  defendant  leave  to  moye  to 
enter  a  nonsuit. 

Per  Cur. — ^The  obligation  to  attend  the  Court  arises,  no  doabt, 
from  the  subpoena;  but  that  subpoena  is  senred  upon  a  person  who, 
in  the  ordinary  course  of  things,  is  not  primarily  bound  to  attend  to 
it.     It  originates  with  the  Master  of  the  Rolls,  and  he,  or  the 
Chancellor,  may  very  reasonably  say,  that  he  wiU  not  grant  an 
order  for  the  carrying  of  the  rolls  to  and  fro,  unless  the  officen  are 
paid  for  their  trouble;  and  we  think  we  are  not  to  confine  the  ne- 
cessity of  obeying  the  subpoena  to  the  service,  as  in  Collins  v.  Gode- 
/roy,  (1  B.  &  Ad.  950),  but  we  must  also  look  to  the  order  of  the 
Master  of  the  Rolls.     We  think  it  not  necessary  that  the  defendant 
should  have  had  notice  of  any  order  of  the  Chancellor  as  to  a  re- 
muneration to  the  officer  of  the  Petty  Bag.     If  a  defendant,  instead 
of  applying  for  an  examined  copy  of  such  part  of  the  rolls  as  he 
wants,  chooses  to  get  an  order  for  their  production,  he  most  be 
cognizant  of  the  rules  of  the  office  in  that  respect,  and  which,  in- 
dependent of  Lord  Hardv>ick^9  order,  have  prevailed  between  forty 
and  fifty  years;  and  there  was  no  necessity  for  the  plaintiff  to  tell 
him  that  he  relied  upon  the  order  of  the  Master  of  the  Rolls,  and 
did  not  consider  himself  bound  by  the  obligation  of  the  subpoena  as 
in  ordinary  cases;  and  the  statements  of  the  defendant,  on  two  o^ 
casions,  are  quite  sufficient  to  shew  that  he  was  acquainted  with  the 
custom  of  the  office.     We  think  it  no  objection  to  the  plaintiff  to 
recover,  that  he  did  not  attend  personally.    According  to  the  custom 
of  the  office,  the  duty  of  producing  the  records  was  cast  upon  him, 
but  there  was  nothing  about  his  attendance  personally.    It  was 
the  same  thing,  whether  one  of  the  clerks  or  another  had  the  cus- 
tody of  the  rolls  to  produce,  as  long  as  they  were  in  the  keeping  of 
the  officers  of  the  Court  of  Chancery.    In  fact,  the  plaintiff  scarcely 
ever  personally  attended.     Indeed,  it  is  singular  enongh,  that,  if 
issue  be  joined,  the  Chancellor  delivers  the  record  with  his  own 
hands  to  the  King's  Bench,  to  be  there  tried.    (4  Inst.  80;  1  £q. 
Cas.  Abr.  128).    But  if  the  record  be  deUvered  by  the  derk  of  the 
Petty  Bag,  it  will  be  well  removed,  for  that  may  be  said  to  be  propria 
manu  of  the  Chancellor  which  is  done  by  his  officer.  (1  £q.  Cas.  Abr. 
128, 129).  We  think,  therefore,  this  case  does  not  fall  within  CoIUm 
V.  Gode/roy,  for  the  plaintiff  does  not  attend  merely  in  consequence  of 
the  subpcena,  for  that  alone  would  not  have  been  sufficient  to  compel 
him  to  produce  the  rolls;  but  he  attends  in  consequence  of  the  order 
of  the  Master  of  the  Rolls  and  the  subpoena  together;  and  we  think 
that  the  plaintiff  is  entitled  to  recover  a  reasonable  compensation 
for  his  attendance  on  the  production  of  the  rolls. — ^The  rule,  ther^ 
fore,  must  be  discharged. 


White  v.  Brazier,  H.T.  1835.  Ex.    3  D.  P.  C.  499. 

A  witness  is  A  MASTER  of  a  vessel,  detained  here  as  a  necessary  witness,  was 

not  entitled  to    allowed,  in  the  taxation  of  costs,  the  expenses  of  his  living  here,  sihI 
^jj^^^^y  '•    his  travdling  expenses,  and  disallowed  a  claim  of  7/.  per  month  for 

wages,  which,  if  he  had  sailed,  he  would  have  been  entitled  to. 
The  Court  held,  that  the  Master  was  right  in  not  allowing  the 

claim  for  wages. 
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Bastard  ».  Smith,  T.  T.  1839.  Q.  B.     2  P.  ^  D.  453. 

A  RULE  had  been  obtained,  calling  on  the  Master  to  shew  cause  A  witness 
why  he  should  not  review  his  taxation  of  costs.  An  objection  to  the  <»11«1  to  trans- 
taxation  was  (amongst  others),  that  the  costs  of  a  witness  who  had  Jji^i^f  ai^™ 
been  called,  on  the  part  of  the  plaintiff,  to  produce  certain  ancient  ments  is  not 
documents  of  a  public  official  nature,  and  to  attend  with  a  transla-  within  Rales 
tion  of  them,  had  been  allowed  to  the  plaintiff  on  taxation.     The  ^'  "^^  Will.  4 
objection  to  this  taxation  proceeded  on  the  Rule  of  Hil.  T.,  2  Will.  4,  ^^\  ^'  * 
r.  yi,  that  the  expenses  of  a  witness  called  only  to  prove  the  copy  of 
any  judgment  writ,  or  other  public  document,  will  not  be  allowed  in 
costs,  unless  the  party  calling  within  a  reasonable  time  before  the 
trial  have  required  the  adverse  party,  by  notice  in  writing,  and  pro- 
duction of  such  copy,  to  admit  such  copy,  and  unless  such  adverse 
party  has  refused  or  neglected  to  make  such  admission.     This  was 
extended  by  Rule  20,  Hil.  T  .4  Will  4,  which  directs  ''  that  no  costs 
of  proving  any  written  or  printed  document  shall  be  allowed  to  any 
party,  unless  he  shall  have  given  such  notice  as  aforesaid,  and  the 
adverse  party  shall  have  refused  or  neglected  to  make  such  admis- 
sion, or  the  Judge  shall  have  indorsed  upon  the  summons,  that  he 
does  not  think  it  reasonable  to  require  it."     But  the  witness  in  this 
case  is  not  called  to  prove  a  document  only;  he  is  called  to  give  a 
translation,  which  is  neither  within  the  words  nor  spirit  of  the  rule; 
and  also  as  a  person  of  skill,  to  give  an  explanation  of  the  documents 
which  he  produces. 

Per  Cur. — This  witness  is  not  within  Rules  H.  T.  2  Will.  4,  or 
n.  T.  4  Will.  4 ;  he  is  called  as  a  skilful  person,  to  give  information 
on  oath  to  the  Court  of  the  purport  of  ancient  documents. — Rule 
discharged.  ^___^__ 

Newton  v.  Harland,  M.  T.  1840.  C.  P.     9  D.  P.  C.  16;  S.  C. 

1  Scott,  N.  S.  502. 

On  an  attachment  against  a  witness  for  not  attending  the  trial  of  Although  a 
this  cause,  pursuant  to  a  subpoena  which  had  been  served  upon  him.  Jhe°^!ii^     k. 
The  affidavit,  on  which  the  motion  was  founded,  stated  the  service  j^  g^ill  entitled 
of  the  subpoena  upon  the  witness,  and  the  payment  to  her  of  U.  at  to  a  reasonable 
the  time,  but  did  not  allege  that  any  further  conduct-money  had  amount  to  pay 
been  given  to  her.     It  proceeded  to  state,  however,  that  the  witness  rjj^^^*''**' 
had  gone  to  York,  where  the  trial  was  had,  to  lodgings,  which  had 
been  provided  for  her  by  the  plaintiffs,  where  she  partook  of  the  board 
which  had  been  prepared  for  her;  but  that,  on  the  morning  of  the 
trial,  although  a  close  carriage  was  brought  to  the  door  of  the  house 
to  convey  her  to  the  Court-house,  distant  only  half  a  mile,  she  re- 
fused to  go  to  the  Court-house,  unless  a  sum  of  9/.  was  paid  to  her 
to  enable  her  to  return. 

Per  Cur, — It  appears  to  us  that  the  general  right  of  a  witness  is, 
that  he  shall  have  paid  or  tendered  to  him  a  reasonable  sum  for 
going  to  and  returning  from  the  place  of  trial,  and  for  his  attendance 
there.  The  party  may,  if  he  thinks  proper,  waive  that  right,  and 
in  this  case  it  appears  that  the  witness  did  waive  all  tender  or  pay* 
ment,  so  far  as  her  going  to  York  went;  but  then  comes  the  point, 
"how  is  she  to  go  backi"  And  all  that  is  stated  is,  that  she  de- 
manded a  sum  of  9/.  That  may  have  been  unreasonable;  but  we 
think  that  the  demand  having  been  made,  it  was  incumbent  on  the 
plaintiff,  who  could  only  avail  himself  of  her  waiver  up  to  that  time, 
to  make  her  a  tender  of  a  reasonable  sum  at  all  events. 
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Mount  r.  Larkins,  E.  T.  1832.  C.  P.     8  Bing.  195;  S.C.  1  M. 

^  Scott,  357. 

On  a  new  trial,  In  a  policy  cause,  the  prothonotary  on  taxation  allowed  subsist- 
If  intimated  a  ence  to  the  master  of  the  ship  insured,  a  material  witness,  from  the 
bS'°^'^?hSf  ^^^  ^^  subpoena  to  the  time  of  trial;  but  refused  to  allow  for  his 
ezpeni^will  subsequent  detention,  pending  a  rule  for  a  new  trial,  in  which  the 
not  be  allowed.    Court  at  an  early  stage  intimated,  that  the  only  point  would  be  one 

to  wluch  his  evidence  would  not  apply;  the  witness  resided  in  Eng- 
land, and  was  not  examined;  he  was  a  master  in  the  royal  navy,  and 
did  not  shew  the  permission  of  the  Admiralty  for  bis  engaging  in  the 
merchant  service.     On  motion  to  review  the  taxation — 

Per  Cur. — It  seems  to  us  no  sufficient  grounds  have  been  shewn 
for  reviewing  the  prothonotary's  taxation  on  the  one  side  or  the 
other.  As  to  the  motion  to  reduce  the  sum  allowed,  there  is  no 
doubt  that  he  was  a  material  witness;  and,  indeed,  we  ought  not  to 
speculate  too  nicely  upon  that  point  when  there  is  a  fair  and  reason- 
able ground  for  requiring  the  attendance  of  a  vritness;  and  that  being 
so,  the  prothonotary  is  the  proper  officer  to  determine  the  quantum 
of  allowance.  In  the  case  of  Berry  v.  Pratt,  (1  B.  &  C.  276),  the 
Court  of  King^s  Bench  confirmed  an  allowance  for  the  subsistence  of 
a  common  mariner;  and  the  witness  here  being  a  master  in  the  rojal 
navy,  and  in  the  habit  of  obtaining  employment  in  the  merchant 
service,  his  case  cannot  be  distinguished  from  that  of  a  mariner.  On 
the  other  hand,  we  see  no  reason  for  increasing  the  sum  whidi  has  been 
allowed.  It  has  been  contended  that  it  was  necessary  to  detain  him 
till  the  result  of  a  motion  for  a  new  trial  should  be  known;  but  at  a 
very  early  stage  in  that  proceeding,  the  Court  intimated  that  a  new 
trial  should  be  confined  to  seaworthiness,  a  point  to  which  the  de- 
fendant did  not  propose  to  examine  the  witness.  It  appears  to 
us,  therefore,. that  there  is  no  ground  for  sending  the  case  back  to 
the  prothonotary.  

Evans  v.  Philpotts,  1840.  N.  P.  9  C.  f  P.  270. 
An  1. 0.  U.  for  A.,  AN  attorney,  caused  B.  to  be  subpoenaed  as  a  vntness  in  a 
the  amount  of  a  cause  in  which  A.  was  attorney,  and  B.,  before  he  went  to  the  , 
pcnsttTm^be  •**"^'»  asked  A.  who  was  to  pay  him?  and  A.  said  he  would  do  to. 
enforced  under  After  the  assizes,  at  which  B.  attended,  and  was  examined,  A.*s 
counts  for  mo-  derk,  by  the  direction  of  A.,  gave  B.  an  I.  O.  U.  for  the  amount 
ney  bad  &c.,  of  B.'s  expenses  and  loss  of  time,  which  amount  A.  received  from 
an^^account    ^^  opposite  party  after  the  costs  in  the  cause  had  been  taxed. 

Gumey,  B.,  held,  that  B.  might  recover  the  amouiit  from  A.  on 

a  declaration  containing  eounts  for  money  had  and  receiyed,  and  on  an 

account  stated. 


V.  RELATIVE  TO  THE  EXAMINATION  OP. 

(a)  In  CHiEr. 

HoMAN  9.  Thompson,  M.  T.  1834.  N.  P.    6C.  ^  P.  717. 

Ifawitnets  A  WITNESS  was  examined  on  the  voir  dire,  and  he  stated  that  he 

•tatei  on  the       ^as  not  liable  to  pay  the  costs  of  the  defence  in  this  action.    It  was 

*  A  witness  cannot  sue  for  loss  of  time.  (OoUim  v.  Oodefroy,  T.  T.  1831,  C  B., 
1  B.  &  Ad.  950). 
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proposed,  for  the  plaintiff,  to  put  a  letter  into  the  hand  of  the  wit-  voir  dire  he  is 

nes9,  which  he  had  written  to  the  defendant's  wife.     On  the  other  ^^^  ^h\e,  a  let. 

aide,  it  was  contended  that  this  was  going  heyond  an  examination  on  i^olbu  h^nd" 

the  voir  dire.  and  the  question 

Parke,  B. — ^You  may  shew  the  letter  to  the  witness,  and  then  repeated*, 
ask  him  if  he  is  liable  to  the  attorney. 


Rose  v.  Blakemore,  E.  T.  1826.  N.  P.     I  Ry  ^  M.  382. 

In  the  course  of  the  cause  a  witness  refused  to  answer  a  question,   A  witness  may 

whether  he  had  published  a  particular  hand-bill,   on  the  ground  decline  to  an- 

that  he  had  been  threatened  with  a  prosecution  for  the  publication,  i™  '  5"**'. 

._,-__-,,,  m  •  r^  1   '       11        •       At_      "On,  ana  no  in- 

Aobott,  C.  J.,  held  the  excuse  sufficient.     Counsel,  m  addressing  the  ferenoe  can  be 

jury  for  the  defendant,  put  it  to  them  that  the  witness  really  must  drawn, 
haye  been  concerned  in  the  publication,  for  that  a  denial  of  it,  if  he 
could  deny  it,  would  not  injure  him.     On  which — 

Abbott,  L.  C.  J.,  interposed,  and  said  that  no  such  inference 
ought  to  be  drawn;  and  that  there  was  an  end  of  the  protection  of 
a  witness  if  a  demurrer  to  the  question  were  to  be  taken  as  an  ad- 
mission of  the  fact  inquired  into. 


Haigh  v.  Belcher,  T.  T.  1836.  N.  P.    7  C.  ^  P.  389. 

On  an  objection  to  the  cross-examination  of  a  witness,  the  Judge  Irrderantquei- 
will  allow  the  defendant's  counsel  to  cross-examine  as  to  facts  which  tions  may  be 
appear  to  be  irrelevant,  as  relating  to  a  third  person,  if  the  defend-  g^'j^^^^^^^  ^ 
ant's  counsel  undertake  that  it  shall  be  shewn  by  other  eyidence  ^^  ^^^^ 
that  those  &cts  are  relevant  to  the  issue. 


Jameson  v.  Dunkald,  E.  T.  1827.  C.  P.     12  Moore,  148. 

In  this  case —  Scientific  wit- 

The  Court  held,  that  scientific  men  ought  only  to  be  examined  as  nesses  ought 

to  their  opinions  upon  the  facts  proved  in  evidence  at  the  trial,  and  ^jjj^^^  "" 

not  as  to  the  merits  of  the  case.  fa^  proved. 


Collier  v.  Simpson,  T.  T.  1831.  N.  P.    5  C.  ^  P.  73. 

Case  for  slander. — ^The  words  imputed  the  prescribing  of  medi-  Bot  medical 
dnes  in  improper  doses,  and  the  defendant  justified.  J!!*"??  ?"^ 

Tindal,  C.  J.,  held,  that  medical  books,  which  were  stated  by  the  j^a^^t  on' 
medical  witnesses  to  be  works  of  medical  authority,  could  not  be  put  medical  works. 
in  to  shew  that  such  doses  were  sanctioned,  but  that  the  medical 
witnesses  might  be  asked  their  judgment,  and  the  grounds  of  it, 
which  might  in  some  degree  be  founded  on  these  book^  as  a  part  of 
their  general  knowledge. 

*  Wbere  a  witness  is  asked  whether  a  party  said  anything  ahont  an  order  in 
any  conyersationi  the  opposite  party  may  inquire  as  to  the  whole  conversation ; 
bat  if  the  witness  deny  that  he  had  such  oonyersation  with  the  plaintiff,  he  can- 
not  be  asked  if  he  heard  the  plaintiff  say  anything  aboat  an  order.  (Dieas  ▼.  Lord 
Brougham,  M.  T.  1833,  N.  P.,  6  C.  &  P.  249).  Where  the  qaestion  put  to  an 
interested  wi&ess  (a  creditor  in  a  suit  to  try  the  validity  of  a  commission)  merely 
informed  the  plaintiff  of  a  Uct,  viz.  the  existence  and  custody  of  an.  instrument, 
which  must  be  produced  and  speak  for  itself :— Held,  that  it  was  not  open  to  the 
objection  that  such  communication  was  biassed  by  interest,  and  might  therefore 
be  asked.  (Biitfield  v.  Turner,  1819,  N.  P.,  1  6ow,  202). 
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A  witness  can- 
not be  exam- 
ined as  to  docu- 
ments without 
notice  to  pro- 
dnce. 


Cook  r.  Hearn,  1832,  N.  P.     1  3f .  f  22o*.  201. 

To  establish  an  admission,  the  plaintiff  attempted  to  shew  that 
the  defendant  had  paid  money  into  Court.  For  this  purpose  he 
called  the  defendant's  attorney,  and  asked  him  if  he  had  not  in 
Court  the  rule  for  payment  of  money  into  Court.  This  was  ob- 
jected to,  on  the  ground  that  no  notice  to  produce  had  been  given, 
or  subpoena  duces  tecum  served  on  the  attorney. 

Patte9ony  J.,  refused  to  allow  the  question  to  be  put. 


If  a  witness  is 
only  asked  an 
immaterial 

Sieation,  and 
e  examination 
stopped  by  the 
Jadffe,  he  can- 
not be  cross* 
examined*. 


(6)  Cross-examination. 

Creevy  v.  Carr,  T.  T.  1835.  N.  P.     7  C.  ^  P.  64. 

In  an  action  for  a  libel,  it  was  proposed,  on  the  part  of  the  de- 
fendant, in  mitigation  of  damages,  to  give  evideuce  to  shew  that  the 
alleged  Hbel  was  copied  in  substance  from  the  Weekly  Dispatch 
newspaper,  with  an  omission  of  certain  passages  which  reflected  on 
the  plaintiff. 

Gumey,  B. — I  think  that  may  be  done.  The  evidence  was  re- 
ceived. Counsel  for  the  defendant  called  another  witness,  and 
asked  him,  "Are  you  the  landlord  of  the  house  at  which  the  fire 
occurred?"  The  vritness,  "I  am.  Sir."  Gumey,  B.— What,  do 
you  propose  to  prove  more?  that  closes  the  plaintiff's  case.  Bnt 
counsel  for  the  defendant  contended  he  was  entitled  to  cross- 
examine  the  landlord.  Gumey,  B. — Oh,  no;  I  stopped  his  evi- 
dence. You  have  not,  where  the  witness  has  been  only  asked  an 
immaterial  question,  and  his  evidence  is  stopped  by  the  Judge. 


*  A  witness  may  he  asked,  on  cross-examination,  if  he  has  not  nsed  paitieo- 
lar  expressions,  in  order  to  lay  a  foundation  for  contradicting ;  and  upon  his  de- 
nial, the  witness  called  to  pro^e  that  he  had  may  be  asked  as  to  the  particular 
words  read  from  the  brief.  {Edmonds  y.  Walter,  IS19,  N.  P.,  3  Stark.  8).  A 
witness,  on  cross-examination,  may  admit  not  having  mentioned  a  (act  on  a  far- 
mer examination,  though  that  examination  is  in  writing,  and  not  produced. 
(Ridley  ▼.  Gyde,  1832,  N.  P.,  1  M.  &  Rob.  197).  If  a  witneaa  called  for  the 
plaintiff  be  asked,  on  the  part  of  the  defendant,  whether  the  plaintiff  had  anycoa- 
Tersation  with  him  on  a  particular  subject,  and  the  witness  state  any  thing  dot 
the  plaintiff  said  on  that  subject,  the  plaintiff's  counsel  may  examine  as  to  every 
part  of  the  same  conversation ;  but  if  the  witness  state  that  the  plaintiff  bsd  no 
such  conversation  with  him,  this  does  not  let  in  the  plaintiff's  counsel  toexamioe 
as  to  any  thing  else  that  the  plaintiff  said.  {DicM  ▼.  Lord  Brougham,  M.  T. 
1833,  N.  P.,  6  C.  &  P.  249). 

Where  a  letter  is  put  into  a  witness's  hand,  on  cross-examination,  to  read,  and 
questions  founded  on  it  :~Held,  that  counsel  is  not  bound  to  have  the  letter 
read  until  after  he  has  addressed  the  jury.  {Holland  v.  Reevet,  H.T.  1835, 
N.  P.,  7  C.  &  P.  36).  And  where  the  counsel  for  the  defendant,  in  bis  cros- 
examination,  puts  a  paper  in  the  witness's  hand  to  prove  the  plaintiff's  signatBie: 
i^Held,  that  the  opposite  counsel  could  not  demand  to  look  at  the  paper,  (fiat- 
tell  V.  Rider,  E.  T.  1834,  N.  P.,  6  C.  &  P.  416).  If  the  witneaa  has  msde  a 
previous  contradictory  statement,  in  writing,  on  a  matter  relevant  to  the  issae, 
he  may  be  asked,  on  cross-examination,  whether  the  paper  containing  it  is  of  hii 
handwriting ;  and  if  he  admit  it,  that  will  entitle  the  other  side  to  read  it ;  and  if 
it  contradicts  the  evidence  of  the  witness,  he  may  be  called  back  to  explaia  it 
{Crowley  r.  Page,  1837,  N.  P.,  7  C.  fie  P.  789). 
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Rush  ».  Smith, T. T.  1834.  Ex.    I  (7„  M.^R.,  94;  S.  C.  4  Tyrw. 

675. 

An  officer,  who  had  been  subpoenaed  to  produce  the  warrant  of  A  witnegs  who 
distress  in  respect  of  which  the  action  was  brought,  was  called,  and  ncre^y  pro- 
was,  by  mistake,  sworn  as  a  witness.   The  plaintiff's  counsel  having  ^^^  J^'^ 
put  the  question  to  him,  whether  he  was  employed  as  bailiff,  and  to  be  cross- 
had  any  warrant,  to  which,  however,  no  answer  was  given,  the  de«  examined, 
fendant's  counsel  insisted  that  he  had  a  right  to  cross-examine. 
Vaughan^  J.,  held  otherwise,  and  the  same  officer  was  afterwards 
called  as  a  witness  for  the  defendant,  and  the  plaintiff  obtained  a 
verdict. 

Per  Cur, — ^The  whole  of  the  evidence  has  been  fairly  laid  before 
the  jury,  though  not  in  the  order  contended  for  by  the  defendant; 
and  that  being  the  case,  there  is  no  ground  for  disturbing  the  ver- 
dict. The  practice  is  now  well  settled,  that,  where  you  call  a 
witness  under  a  subpoena  duces  tecum,  and  he  produces  the  required 
documents,  which  he  is  bound  to  do  at  his  peril,  and  you  do  not 
examine  him,  but  identify  the  documents  by  other  witnesses,  the 
person  producing  the  documents  is  not  subject  to  cross-examination. 


(c)  Rb-examination. 

Adams  v.  Bankart,  H.  T.  1835.  Ex.     1  C,  M.  4'  12.  681. 

In  assumpsit  for  goods  sold  and  delivered,  it  appeared  that  the  After  the  plain* 
plaintiff  was  the  surviving  partner  of  a  firm  carrying  on  business  at  tiflTs  case  is 
Leicester;  Paris  and  Heygate,  the  other  two  partners,  having  died  clMcd,  he  can- 
in  1833.     Certain  accounts  existing  between  that  firm  and  the  de-  witness  without 
fendants,  a  Mr.  Miles  had  been  engaged  as  arbitrator  between  them,  the  defendant's 
and  it  was  proved  that  Paris  and  the  plaintiff  had  attended  the  ar-  consent*. 
bitrator,  and  recognised  his  authority;  but  it  was  not  shewn  that  H. 
had  done  so.     The  submission  was  not  by  deed.    The  arbitrator 
had  made  his  award  in  favour  of  the  partners,  and  directed  that  the 
defendants  should  pay  a  certain  sum  to  them.    When  the  plaintiff's 
case  was  closed,  the  counsel  for  the  defendants  said  he  must  be 
nonsuited,  because  there  was  no  evidence  of  H.'s  assent,  and  one 
partner  cannot  bind  the  other  partners  by  his  submission  of  part* 
nership  matters  to  arbitration.     Upon  this  objection  being  made,  it 
was  proposed  tore-call  the  arbitrator,  who  had  been  alreadv  examined, 
to  ascertain  whether  or  not  H.  had  assented  to  the  rei^ence;  but 
TauntoHf  J.,  refused  to  allow  it  to  be  done  without  the  consent  of 
the  defendants'  counsel,  which  was  not  given.     It  was  stated,  on 
the  motion  afterwards  made  in  Court,  that  he  declared  he  had  no 
power  to  do  so;  but,  upon  his  report  of  the  trial,  it  appeared  that 
he  had  acted  upon  his  own  discretion.     The  objection  not  being 
removed,  he  held  it  to  be  fatal,  and  nonsuited  the  plaintiff. 

And  the  Court  held  it  was  in  the  discretion  of  the  Judge,  whe- 
ther  he  would  allow  him  to  be  re-called. 

*  But  the  Judge  will,  in  general,  allow  the  plamtlflf  to  adduce  fresh  evidence 
to  obviate  objections  which  are  beside  the  justice  of  the  case,  but  not  to  get  rid 
of  any  difficulty  on  the  merits.  {Gilet  v.  Powtll,  H.  T.  1826,  N.  P.,  2  C.  &  P. 
259 ;  S.  P.  WalU  v.  Achtvm,  Id.  268). 
VOL.  v.  BSD 
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A  witness  is 
not  bound  to 
answer  a  ques- 
tion Cecily 
criminating 
himself; 


(d)  Witness  not  bound  to  criminate  himself. 

Maccallum  v.  Tvrton,  H.  T.  182B.  Ex.    2  7.^  J.  183. 

In  this  case — 

The  Court  said,  they  will  not  compel  a  defendant  to  answer  all^ 
gations  which  may  subject  him  to  penalties.  This  protection  ex- 
tends, not  only  to  the  question  which  directly  may  tend  to  crimmate 
him,  but  to  every  link  in  the  chain  of  proof. 


and  that  which 
would  subject 
the  witness  to  a 
penalty  is  with- 
in the  rule. 


Roberts  r.  Allatt,  T.  T.  1828.  N.  P.     \  M.  ^  M,  192. 

The  defence  was,  that  the  bill  was  drawn  and  accepted  for  the 
balance  of  an  account  of  stock-jobbing  transactions.  To  prore  this, 
one  of  the  parties  to  the  transaction  was  called  as  a  witness.  He 
objected  to  answer  the  question,  on  the  ground  that  his  answer 
might  subject  him  to  penalties  under  the  Stock-jobbing  Acts.  It, 
however,  appearing  that  it  was  too  late  now  to  commence  proceed- 
ings  for  them — 

Lord  TenterdeHy  C.  J.,  held  the  witness  bound  to  answer  the 
questions  put  to  him.  

East  r.  Chapman,  H.  T.  1827.  N.  P.     2  (7.  f  P.  570. 

In  an  action  for  a  libel,  a  witness  was  asked  on  his  cross-examina- 
tion whether  the  MS.  of  the  libel  was  not  in  his  handwriting.  He 
appealed  to  the  Court  to  say  whether  he  was  bound  to  answer. 

Abbott^  C.  J. — I  think,  having  given  evidence,  you  must  answer 
the  question.  You  might  have  objected  to  give  evidence  at  first; 
but,  having  gone  through  a  long  history  of  what  passed,  and  was 
not  taken  down,  you  must  still  go  on,  otherwise  the  jury  wUl  onlj 
know  half  of  the  matter. 


CoMDELL  r.  Pratt,  1827.  N.  P.     1  3f .  f  M.  108. 

A  witness  was  asked,  on  cross-examination,  whether  she  was 
not  cohabiting  in  a  state  of  incest  with  a  particular  individual;  and 
JJ^^sVCd--"  he' '^f^H'MS.to  answer-  .,,,., 

ing.  Beat,  C  J.,  mterposed. — The  rule  I  shall  always  act  on  is,  to 

protect  witnesses  from  questions,  the  answers  to  which  may  expose 
them  to  punishment;  if  they  are  protected  beyond  this,  from  ques- 
tions which  tend  to  degrade  them,  many  an  innocent  man  wouU 
unjustly  suifer.  This  question  may  subject  her  to  punishment,  and  1 
therefore  think  it  ought  not  to  be  put. 


But  a  witness 
may  be  asked 
whether  the 
libel  was  not 
written  by  him. 


And  a  witness 
is  bound  to  an 


A  party  may 
call  witnesses 
to  disproTe 
statements 


(e)  Impeaching  thb  testimony  of. 

Bradley  r.  Ricardo,  M.  T.  1831.  C.  P.  8  Bimg.  57;  S.  C 
C  M,  ^  P.  133;  semhle  ovenmling  Alexander  ».  Gisson, 
2  Campb.  556. 

Case  for  a  false  return  of  nulla  bona  to  a  writ  of  fieri  fcdas 
issued  at  the  suit  of  the  plaintiff.  The  plaintiff  put  in  the  bos 
the  sheriff's  officer,  to  produce  the  warrant,  who,  upon  his  cross- 
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examination,  stated,  that  the  party  against  whom  the  fieri  facias  made  by  bis 
was  issued  had  no  goods  in  the  county,  either  at  or  since  the  de-  witnesses*. 
livery  of  the  writ.  The  plaintiff  then  called  another  witness  to 
prove  that  the  party  had  goods  in  the  county;  hut  it  was  objected 
that  he  could  not  discredit  his  own  witness  without  striking  out  his 
evidence  altogether,  and  the  Judge  so  thinking,  the  plaintiff  was 
nonsuited. 

Fer  Cur. — A  party  ought  not  to  be  concluded  by  any  statement 
of  his  own  witness.  Suppose  a  material  fact  rests  within  the  know- 
ledge of  the  attorney  of  the  opposite  party,  and  the  plaintiff  is 
obliged  to  call  him  to  prove  that  fact,  and  the  witness  makes  other 
statements  adverse  to  the  plaintiff,  it  would  be  unjust  to  preclude 
the  plaintiff  from  calling  other  witnesses  to  disprove  such  adverse 
statement,  or  to  compel  the  plaintiff  to  give  up  the  proof  of  the 
material  fact.  Cases  of  this  kind,  like  all  other  cases  of  conflicting 
testimony,  are  pecuharly  for  the  consideration  of  the  jury.  The 
rule  is,  that  a  party  may  not  throw  general  discredit  upon  his  own 
witness,  by  bringing  evidence  of  his  general  bad  character;  but  he 
is  not  precluded  from  disproving  any  particular  fact  stated  by  his 
own  witness.  It  is  not  uncommon  for  witnesses  to  refuse  stating 
what  they  know  until  put  into  the  box,  and  it  would  be  hard  and 
unjust  that  parties  should  be  concluded  by  statements  made  by 
such  witnesses.  

Angus  v.  Smith,  M.  T.  1829.  N.  P.     1  M .  f  M.  473. 

The  plaintiff's  case  was  proved  by  one  witness,  his  son,  who,  on   But  the  par- 
cross-examination,  denied  that  he  had  ever  said  he  was  in  partner-  ticulare  must 
ship  with  the  defendant.     The  case  for  the  defendant  was,  that  he  ^  ^^^  ro^^lsed 
was  accountable  to  the  witness  only  as  a  partner,  and  not  to  the  contradiction. 
plaintiff.     It  was  for  the  defendant  proposed  to  ask  a  witness  whe* 
ther,  on  a  particular  occasion,  the  plaintiff's  witness  had  told  him  that 
he  was  in  partnership  with  the  defendant.     This  was  objected  to, 
on  the  part  of  the  plaintiff,  on  the  ground  that  his  witness  had  not 
been  questioned  as  to  the  particular  person  or  conversation  with 
respect  to  which  it  was  proposed  to  contradict  him. 

Tindal,  C.  J. — As  far  as  tlie  contradiction  of  the  witness  of  the 
plaintiff  is  concerned,  I  am  clearly  of  opiuion  that  the  conversation 
proposed  is  not  admissible  in  evidence.     I  understand  the  rule  to 

"^  Where,  after  the  pUdntiff  had  establiahed  his  case  by  four  witnesses,  he 
called  another,  who  deposed  in  direct  opposition  to  the  statement  given  shortly 
before  to  the  attorney  who  had  examined  him : — Held,  (per  Denmanj  C.  J., 
contra,  Bolland^  B.),  that  the  attorney  might  be  called  and  might  read  such 
written  statement,  in  order  to  neutralize  the  unexpected  evidence  of  such  a 
witness.  {Wright  v.  Beckett,  1838,  N.  P.,  2  M.  &  Rob.  414  ;  and  see  Ewer  v. 
Ambrose^  3  B.  &  Cr.  746 ;  Friedlander  y.  London  Assurance  Company,  4  B. 
&  Ad.  193 ;  Bailer,  Ni.  Pri.,  297;  Rex  v.  Oldroyd,  Ruas.  &  Ry.  C.  C.  88). 
But  a  witness  cannot  be  called  to  contradict  another  with  respect  to  a  statement 
suggested  to  have  been  made,  if  there  be  not  an  express  denisd  by  the  party  who 
is  supposed  to  have  made  it  of  his  having  done  so.  {Long  v.  Hitchcock,  T.  T. 
1840,  N.  P.,  9  C.'.&  P.  619).  And  where  a  witness,  on  cross-examination,  had 
said  that  he  had  no  recollection  of  having  made  particular  declarations,  not  ex- 
pressly denying  them : — Held,  that  it  was  not  competent  to  the  opposite  party  to 
call  witnesses  to  prove  that  the  witness  had  made  such  declarations.  (Pain  v. 
Beeaton,  1830,  N.  P.,  2  M.  &  M.  20).  Where  a  witness,  on  cross-examina- 
tion, denies  having  made  particular  statements,  and  a  witness  is  called  to  prove 
he  did,  the  particular  words  cannot  be  put,  but  he  must  be  asked  what  passed. 
{HaHett  v.  Counns,  1837,  N.  P.,  2  M.  &  Rob.  238). 
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be,  that,  before  you  can  contradict  a  witness,  by  sbewing  he  has,  at 
some  time  or  other,  said  something  inconsistent  with  his  present 
evidence,  yon  must  ask  him  as  to  the  timei  place,  and  person  in- 
volved in  the  proposed  contradiction. 


HiGHPiELD  V.  Peake,  1827.  N.  P.     1  3f.  ^  M.  109. 

* 

To  contradict  a  On  an  issue  out  of  Chancery,  in  order  to  contradict  the  ^tness, 

witness,  an  ex-  it  was  proposed  to  read  an  office  copy  of  the  depositions,  which  had 

amined  copy  of  ^^^^  ^jg^j^  examined  with  the  original  depositions.     The  depositions 

cSJ^^ia '''  ^^  ^««»  "ad  before  the  Master  of  the  Rolls  from  another  office 

admissible.  COpy. 

Littledale,  J.,  said — I  am  of  opinion  that  the  evidence  is  sufficient. 

1  think  that  it  would  be  so  in  any  case,  and  it  is  more  decidedly  so 
here;  for  there  is  a  case  in  Burrow,  (JDenn  d.  Lucom  v.  Mfird, 

2  Burr.  1179),  where  it  was  held,  that,  in  the  same  Coort  and 
same  cause,  an  office  copy  is  sufficient;  and  this,  being  an  issue  out 
of  the  Court  of  Chancery,  may  be  considered  as  a  proceeding  in  that 
Court,  and  therefore  the  office  copy  would  probably  be  evidence 
enough.    In  this  case^  however^  it  is  an  examined  copy  also. 


The  memoran- 
dum must  be 
contempora- 
neous with  the 
transaction*, 


and  mast  be 
prodaced ; 


(/)  Of  th£  source  from  which  a  witness  may  derive 

INFORMATION    OR   REFER  TO. 

Steinkeller  v.  Newton,  M.  T.  1838.  N.  P.     9  C.  f  P.  313. 

In  this  case  Tindal,  C.  J.,  said, — ^To  enable  a  witness  to  ose  a 
paper  written  by  himself,  for  the  purpose  of  refreshing  his  memory, 
it  must  be  shewn  that  the  paper  was  written  contemporaneooslj 
with  the  transaction  it  refers  to. 


Howard  v.  Canfield,  H.  T.  1836.  B.  C.    5  D.  P.  C.  417. 

A  witness  had  been  called  on  the  part  of  the  plaintiff  to  prove  a 
portion  of  his  demand,  but  it  appeared,  on  inquiry,  that  he  had  do 
recollection  of  what  he  was  called  upon  to  prove,  except  by  reference 
to  his  book.     The  book,  however,  was  not  produced. 

Coleridge^  J. — I  am  of  opinion,  that,  as  the  witness  spoke  to  tbe 
memorandum,  it  ought  to  have  been  produced. 


not  a  copy ; 


Jones  v.  Stroud,  M.  T.  1825.  N.  P.    2  C.  f  P.  196. 

In  an  action  for  slander,  the  witness  who  proved  the  words  read 
them  from  a  paper,  which  he  acknowledged  was  a  copy  of  an 
original  memorandum;  he  said,  that  he  made  the  memoraDdnm 
very  near  the  time  when  the  words  were  spoken,  and  the  copy  aboot 

*  A  witneaa  allowed  to  refer  to  his  deposition  taken  before  commissionen,  to 
refresh  his  memory  as  to  a  date,  bnt  not  to  go  through  the  whole.  (5sii/4  f  • 
Morgan,  1837,  N.  P.,  2  M.  &  Rob.  259). 

Where  a  party,  who  has  given  a  memorandam  which  he  might  himself  hi^c 
looked  at  to  refresh  his  memory,  had  since  become  blind :— Held,  that  it  mig^^ 
be  read  over  to  him  for  that  purpose.    {Catt  ▼.  Howard,  1819,  N.  P.,  3  Stark.  4\ 
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six  months  after.  The  origmal  paper  could  not  be  fonnd.  It  was 
contended  that  the  witness  had  a  right  to  refresh  his  memory  with 
the  copy«  as  it  appeared  in  eyidence  that  the  original  paper  was  muti- 
lated. 

Be9ty  C.  J. — I  am  qnite  clear  that  he  has  no  such  right.    He 
can  only  look  at  the  original  memorandum  made  nearest  the  time. 


Burton  v.  Plummer,  M.  T.  1834.  K.  B.    4  iV:  f  ilf.  315. 

This  was  an  action  for  goods  sold  and  delivered,  tried  before  the  unless  a  dupU- 
Secondarj  of  the  Sheriff  of  London;  by  whose  notes,  it  appeared,  ca^  original, 
that  the  witness  called  to  prove  the  cause  of  action  at  the  time  the 
goods  were  delivered  out  entered  them  by  weight  in  a  ticket  or 
waste-book,  and  that,  on  the  same  day,  the  entries  were  copied  out 
of  the  ticket  or  waste-book  into  a  ledger  by  the  plaintiff,  in  the  pre- 
sence of  the  witness,  and  the  value  put,  and  these  entries  were 
checked  by  him,  the  witness  having  at  the  time  a  distinct  recollec- 
tion of  the  entries  in  the  ledger  as  to  the  weight  and  the  day  on 
which  the  goods  were  delivered.  The  ticket  or  waste-book  was  not 
produced,  and  the  Secondary  refused  to  allow  the  witness  to  refresh 
bis  memory  by  reference  to  the  ledger;  and  it  appeared,  by  affidavit, 
that,  the  Secondary  having  stated,  that,  unless  the  plaintiff  consented 
to  a  nonsuit,  he  must  direct  the  jury  to  find  a  verdict  for  the  de- 
fendant, for  want  of  evidence,  the  plaintiff's  attorney  consented  to 
be  nonsuited.  A  rule  having  been  granted,  calling  on  the  defend- 
ant to  shew  cause  why  that  nonsuit  should  not  be  set  aside,  and  a 
new  trial  had — 

Fer  Cur. — It  is  quite  clear  that  the  Secondary  has  been  mistaken 
in  refusing  to  allow  the  witness  to  refer  to  the  ledger  to  refresh  his 
memory:  though,  in  fact,  it  was  a  copy  of  an  entry,  it  cannot  be 
considered  as  a  copy,  but  a  duplicate  original  made  under  the  wit- 
ness's own  eyes,  and  checked  by  him,  whilst  the  circumstances 
were  fresh  in  his  memory;  and  he  might  well  look  to  that  entry  to 
refresh  his  memory  at  the  trial. 


Sinclair  r.  Stevenson,  M.  T.  1824.  N.  P.  1  C.  ^  P.  582. 

A  PAPER  was  about  to  be  put  into  the  hands  of  another  witness,  The  opposite 
to  enable  him  to  explain  some  part  of  his  evidence,  when —  coansel  is  enti- 

Besi,  C.  J.,  said,— If  you  put  a  paper  into  the  hands  of  a  witness,  ^^^^^^ 
in  order  to  refresh  his  memory,  the  other  side  have  a  right  to  see  it;  ' 

if  you  merely  give  it  him  to  prove  a  handwriting,  they  have  not 
such  right.  ^ 

Lloyd  v.  Freshfield,  T.  T.  1826.  N.  P.    2  C.  5*  P.  325. 

A  "WITNESS  who  was  called  refreshed  his  memory  as  to  the  num-  and  the  witness 
bcrs  of  bank-notes  by  an  entry  in  a  book.  ™*y  ^^  ^/^^' 

Abbott,  C.  J.,  held,  that  the  counsel  of  the  opposite  party  might  ^^11*    " 
cross-examine  as  to  the  other  parts  of  the  entry.  dam*. 

*  If  a  witness  refresh  his  memory  from  entries  in  a  book,  the  opposite  connsel 
may  cross-examine  on  those  entries  without  making  them  his  eridence,  and  the 
jary  may  see  the  entries,  if  they  wish  to  do  so ;  but  if  the  opposite  coansel  cross- 
examine  as  to  the  other  entries  in  the  same  book,  he  makes  them  his  evidence. 
(Gregory  v.  Tavemor,  M.  T.  1833,  N.  P.,  6  C.  &  P.  280). 
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Either  party 
may  require 
unexamined 
witnesses  to  be 
ordered  out  of 
Court  at  any 
time, 


{ff)  Ordering  ^^itnesseb  out  of  court. 

SouTHEY  V,  Nash,  H.  T.  1837.  N.  P.     7  C.  ^  P.  632. 

After  the  plidntiff*s  case  had  closed,  he  applied  that  the  defend- 
ant's witnesse9  might  he  ordered  out  of  Court.  It  was  contended 
to  he  too  late. 

Alderaon,  B. — ^Either  party  has  a  right,  at  any  moment,  to  re- 
quire that  the  unexamin^  witnesses  shall  leave  the  Court. 


as  a  matter  of 
course. 


Taylor  r.  Lawson,  M.  T.  1828.  N.  P.     3  C.  ^  P.  .543. 

On  an  application  that  all  witnesses  leare  the  Coiu-t — 
Beaty  J.,  said, — I  confess,  that,  for  one,  I  wish  the  same  rule  pre- 
vailed here  as  prevails  in  the  House  of  Lords  and  CommoDs,  where 
no  witnesses  are  allowed  to  be  present,  except  the  person  who  is 
under  examination.     I  will  grant  the  application. 


Ordering  wit- 
nesses out  of 
Court  does  not 
apply  to  the 
attorney  in  the 
cause. 


his  assistance 
being  necessary 
in  Court. 


The  admisiiion 
or  rejection  of 
the  witness  is 
discretionary 
witli  the  Judge, 
with  respect  to 
the  witness 
remainingi 


Everett  r.  Lowdham,  T.  T.  1831.  N.  P.     .5  C.  f  P.  91. 

Application  was  made  on  behalf  of  the  defendants  to  have  the 
witnesses  ordered  out  of  Court,  with  the  exception  of  the  attorney 
who  had  been  subpoenaed  on  the  part  of  the  plaintiifs.  The  case 
of  Pomeroy  v.  Baddeley,  reported  in  1  R.  &  M.  430,  infra,  was  re- 
ferred to,  in  which  Mr.  Justice  Littledale  excepted  the  attorney  in 
the  cause  from  a  general  order  for  the  witnesses  to  withdraw,  on  a 
statement  by  counsel  that  he  could  not  conduct  the  case  without  his 
assistance. 

Bosanquety  J.,  unde^  the  circumstances^  allowed  the  attorney  to 
remain  in  Court.  

Pomeroy  ».  Baddeley,  1826.  N.  P.     1  By.  ^  M.  430. 

All  witnesses  were  ordered  out  of  Court.  It  was  contended  thtt 
the  attorney  for  the  defendant,  whom  it  was  intended  to  call  for  the 
defendant,  should  leave  the  Court. 

Littledale^  J.,  said  that  an  attorney  was  not  within  the  rule,  and 
might  remain,  and  still  he  admissible  as  a  witness,  his  assistance 
being,  in  most  cases,  absolutely  necessary  to  the  proper  conduct  of 
a  cause.  ' 

Parker  v.  M'Williams,  T.  T.  1830.  C.  P.     6  Bing,  683. 

This  was  an  action  against  the  defendants,  the  wife  being  ad- 
ministratrix of  one  Miss  Horsefall,  who  died  intestate,  to  recoter  a 
sum  of  200/.,  alleged  to  have  been  deposited  by  the  plaintiff  in  the 
hands  of  the  deceased.  At  the  trial  of  the  cause,  before  Lord  Chief 
Justice  Tindal,  in  pursuance  of  an  arrangement  to  that  effect,  an 
order  was  made  requiring  all  the  witnesses  to  withdraw.  The  first 
and  principal  witness,  when  called,  stepped  into  the  box  from  a  part 
of  the  Cpurt  near  the  plaintiff's  counsel,  where  he  had  remained 
during  the  opening,  not  having  obeyed  the  order  for  retiring.  It 
was  thereupon  objected,  on  the  part  of  the  defendant,  that  the  wit- 
ness ought  not  to  be  permitted  to  give  evidence,  (particularly  as  he 
was  called  for  the  purpose  of  proving  the  most  material  fact  in  the 
case),  he  having  been  present  and  heard  the  whole  opening  speech 
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of  the  plaintiff's  counsel,  wherein  the  facts  upon  which  he  relied 
were  detailed  most  minutely.  His  Lordship  (speaking  in  a  low 
tone  of  Yoice)  asked  the  witness  whether  he  had  heard  the  opening 
speech  ?  He  replied,  without  hesitation,  that  he  had  not,  for  that 
he  was  very  deaf.  His  testimony  was  received.  He  spoke  to  the 
fact  of  the  deposit  having  heen  made  by  the  plaintiff;  and  three 
other  witnesses  proving  conversations  with  the  deceased,  wherein 
she  had  admitted  that  she  had  made  the  plaintiff  a  present  of 
200^.,  which  she  (the  plaintiff)  had  returned  her  to  keep,  the  jury 
returned  a  verdict  for  the  plaintiff.  On  motion  to  set  aside  the 
verdict — 

FeK  Cur. — ^We  will  not  at  present  enter  into  a  consideration  of 
the  wisdom  and  propriety  of  establishing  in  this  and  the  other 
Courts  a  rules  imilar  to  that  used  in  the  Exchequer.  (Price,  Rep.  4). 
There  the  rule  is  flexible.  Although  a  witness  may  be  held  contu- 
macious for  continuing  in  Court  after  the  promulgation  of  an  order 
requiring  him  to  withdraw,  still  this  does  not  seem  to  us  to  be  a 
matter  that  calls  for  the  interposition  of  the  Court.  The  order  for 
the  exclusion  of  the  witnesses  being  made  by  the  Judge  at  Nisi 
Prius,  it  is  for  him  to  exercise  a  discretion.  It  is  entirely  a  ques- 
tion of  Nisi  Prius  practice.      

Thomas  v.  David,  1836,  N.  P.     7  C.  ^  P.  350. 

In  an  action  on  a  note,  the  witness  had  been  ordered  out  of  Court,  or  returning 
Several  witnesses  were  called;  and  Edward  Lloyd,  who  was  the  fifth  *fter  being 
of  them,  was  asked  on  the  voir  dire,  whether  he  had  not  been  in  ST^*''^  ^°*  ^^ 
Court.     He  said  that  he  had  been  in  Court  during  the  examination 
of  the  last  three  witnesses,  but  had  not  heard  the  opening  of  the 
counsel  for  the  defendant,  or  any  of  the  evidence  adduced  on  the 
part  of  the  plaintiff.     This  witness  further  stated  that  he  was  not 
aware  that  he  had  been  ordered  out  of  Court,  and  had  come  in  when 
some  one  called  him.     It  was  contended  that  this  witness  could 
not  be  examined,  more  especially  as  it  was  an  Exchequer  record,  in 
which  Court  it  is  an  inflexible  rule  that  no  witness  who  has  re- 
turned into  Court  after  he  has  been  ordered  out  can  be  examined. 
This  was  laid  down  in  the  case  of  Parker  v.  M*  William,  (4  M.  & 
P.  480). 

Coleridge,  J. — ^The  rule  you  refer  to  in  the  Court  of  Exchequer 
is  confined  to  revenue  cases;  in  other  cases  the  rule  there  is  the 
same  as  it  is  in  the  other  Courts,  namely,  that  the  rejection  of  the 
evidence  is  entirely  in  the  discretion  of  the  Judge;  and  that  being 
so,  I  think  that,  under  the  particular  circumstances  of  this  case,  I 
shall  be  exercising  a  sound  discretion  in  receiving  the  evidence. 


Cook  v.  Nethercote,  H.  T.  1835.  N.  P.     6  C.  ^  P.  741. 

The  witnesses  on  both  sides  had  been  ordered  out  of  Court.  One  And  a  witness 
witness  was  asked  if  he  had  not  been  in  Court  after  the  order.  returning  is  no 

Alderson,  B. — ^That  would  be  no  ground  for  rejecting  his  eiidence.  ^Hn**i[hi  cvi"- 
It  would  be  only  matter  of  observation  on  his  testimony.    In  one  case  j^nce ; 
the  Judges  granted  a  new  trial,  because  a  witness's  evidence  had 
been  rejected  by  reason  of  his  having  remained  in  Court  after  an 
order  for  witnesses  to  withdraw. 
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but  he  slioald 
only  be  exa- 
mined as  to 
facts  not  n>oken 
of. 


Beamon  r.  Ejllice,  1831.  N.  P.    4  C.  ^  P.  585. 

The  witnesses  had  been  all  ordered  out  of  Court;  but  one  of  tlicm 
came  into  Court  again,  and  heard  the  evidence  of  another  witness. 
The  witness  who  had  so  come  back  into  Court — 

Taunton,  J,,  allowed  to  be  examined  as  to  such  fiuts  only  as  hid 
not  been  spoken  to  by  any  other  witness. 


The  1  Wm.  4, 
c.  22,  extends 
the  13  Geo.  3, 
c.  63,  as  to 
commissions  to 
examine  wit- 
nesses, to  the 
colonies,  and  to 
all  actions  in 
the  saperior 
Courts  at 
Westminster. 


Courts  at  West- 
minster, Lan- 
caster, and 
Durham  may 
direct  a  com- 
mission within 
or  without  their 
jurisdiction. 


VI.  RELATIVE  TO  THE   COMMISSION  TO  EXAMINE, 

AND  OP  INTERROGATORIES. 

(a)  When  it  "will  or  will  not  be  granted,  and  of  thk 

JURISDICTION   OF  THE   SUPERIOR   COURTS. 

By  1  Will.  4,  c.  22,  s.  1,  ''Whereas  great  difficulties  and  delays 
are  often  experienced,  and  sometimes  a  failure  of  justice  takes  plaice 
in  actions  depending  in  courts  of  law,  hy  reason  of  the  want  of  a  com- 
petent power  and  authority  in  the  said  Courts,  to  order  and  enforce 
the  examination  of  witnesses  when  the  same  may  be  required  before 
the  trial  of  a  cause;  and  whereas,  by  an  act  passed  in  the  thirteenth 
year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  inti- 
tuled '  An  Act  for  the  establishing  certain  regulations  for  the  better 
management  of  the  affairs  of  the  East  India  Company,  as  well  in 
India  as  in  Europe,'  certain  powers  are  given  and  provisions  made 
for  the  examination  of  witnesses  in  India  in  the  cases  therein  men- 
tioned, and  it  is  expedient  to  extend  such  powers  and  provisions  :'* 
it  is  therefore  enacted,  "  That  all  and  every  the  powers,  anthoritiesy 
provisions,  and  matters  contained  in  the  said  recited  act,  relatuig  to 
the  examination  of  witnesses  in  India,  shall  be  and  the  same  are 
hereby  extended  to  all  colonies,  islands,  plantations,  and  places 
under  the  dominion  of  his  Majesty  in  foreign  parts,  and  to  the 
Judges  of  the  several  Courts  therem,  and  to  all  actions  depending 
in  any  of  his  Majesty's  Courts  of  law  at  Westminster,  in  what  place 
or  county  soever  the  cause  of  action  may  have  arisen,  and  whether 
the  same  may  have  arisen  within  the  jurisdiction  of  the  Court  to  the 
Judges  whereof  the  writ  or  commission  may  be  directed,  or  else- 
where, when  it  shall  appear  that  the  examination  of  witnesses  under 
a  writ  or  commission  issued  in  pursuance  of  the  authority  herebj 
given  will  be  necessary  or  conducive  to  the  due  administration  of 
justice  in  the  matter  wherein  such  writ  shall  be  applied  for." 

By  s.  4,  it  is  enacted,  ''That  it  shall  be  lawful  to  and  for  each  of 
the  said  Courts  at  Westminster,  and  also  the  Court  of  Common 
Fleas  of  the  county  palatine  of  Lancaster,  and  the  Court  of  Com- 
mon Pleas  of  the  county  palatine  of  Durham,  and  the  several  Judges 
thereof,  in  every  action  depending  in  such  Court,  upon  the  applica- 
tion of  any  of  the  parties  to  such  suit,  to  order  the  examination  on 
oath  upon  interrogatories  or  otherwise,  before  the  Master  or  protho- 
notary  of  the  said  Court,  or  other  person  or  persons  to  be  named  in 
such  order,  of  any  witnesses  within  the  jurisdiction  of  the  Court 
where  the  action  shall  be  depending,  or  to  order  a  commisaon  to 
issue  for  the  examination  of  witnesses  on  oath,  at  any  place  or  places 
out  of  such  jurisdiction,  by  interrogatories  or  otherwise,  and,  by  the 
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same  or  any  subsequent  order  or  orders^  to  give  all  such  directions 
touching  the  time,  place,  and  manner  of  such  examination,  as  well 
within  the  jurisdiction  of  the  Court  where  the  action  shall  be  de- 
pending as  without,  and  all  other  matters  and  circumstances  con- 
nected  with  such  examinations,  as  may  appear  reasonable  and  just." 

By  sect.  1 1  it  is  provided,  **  That  no  order  shall  be  made  in  pur-  A  tingle  Jndge 
suance  of  this  act  by  a  single  Judge  of  the  Court  of  Pleas  of  the  ^^^^  ^^^^  ^^ 
said  county  palatine  of  Durham,  who  shall  not  also  be  a  Judge  of  ^^^^t' 
one  of  the  said  Courts  at  Westminster."  make  the  order. 


Savaob  v.  Binny,  E.  T.  1834.  Ex.    2  D.  P.  C.  643. 

On  a  mandamus  to  examine  witnesses —  Under  13  Geo 

The  Court  of  Exchequer  held,  that  they  had  the  same  power  as  3,  the  Court  of 
the  Court  of  King^s  Bench,  since  the  13  Geo.  3,  c.  63,  s.  44,  to  Excheqaerhad 
issue  a  mandamus  for  a  commission  for  the  examination  of  witnesses  the  same  power 

DucKETT  V.  Williams,  T.  T.  1831.  Ex.     \  C.  ^  J.  510. 

On  a  rule  under  the  stat.  1  Will.  4,  c.  22,  s.  4,  to  shew  cause  The  1  Will.  4, 
why  a  commission  should  not  issue  to  examine  witnesses  in  France,  it  ^:  ^?*}^  ^^^. 
was  contended  that  the  authority  of  the  Court  under  the  4th  sec-  n^i^  rcsidinK 
tion  of  the  statute  was,  by  the  1st  section,  confined  to  cases  where  within  the 
the  witnesses  resided  within  the  King's  dominions.  King's  domin- 

Per  Cur. — ^The  provisions  of  the  4th  section  would  be  nugatory,  ^^^* 
did  they  not  apply  to  a  case  like  the  present.  The  1st  section 
provides  for  all  places  within  his  Majesty's  dominions;  but  the  4th 
vests  in  the  Judges  a  discretion  to  issue  a  commission  to  any  place 
or  places  out  of  the  jurisdiction  of  the  Court.  The  issuing  of  the 
commission  must  depend  upon  the  discretion  of  the  Court.  But  to 
say  that  the  4th  section  only  extends  to  places  within  his  Majesty's 
dominions  would  defeat  the  plainly-expressed  intention  of  the  legis- 
lature. ' 

Norton  v.  Lamb,  T.  T.  1836.   C.  P.    5  D.  P.  C.  181;  S.  C. 
3  Bing.,  N.  S.,  67;  S.  C.  3  Seoii,  391. 

This  was  an  action  for  criminal  conversation  with  the  plaintiff's  An  action  for 
wife,  in  which,  on  a  rule,  under  1  Will.  4,  c.  22,  s.  2,  for  a  commission  cp™-  «>«•  "  » 
to  examine  a  witness  out  of  the  jurisdiction  of  the  Court,  it  was  ^|^jy*^"i 
contended  that  the  present  was  not  a  case  in  which  the  Court  ^m,  4^  c.  22. 
should  exercise  the  discretion  vested  in  them  by  the  statute,  inas- 
much as  the  proceedings  were  of  a  criminal  nature. 

Tindal,  C.  J. — Though  this,  in  some  respects,  relates  to  a  criminal 
act,  it  is  in  all  respects  a  civil  suit;  it  is  in  fact  a  civil  action. 


Abraham  v.  Newton,  H.  T.  1832.  C.  P.    8  Bing.  274;  S.  C. 

I  M.^  Scott,  384. 

# 

In  this  case,  the  Court,  doubting  if  the  power  to  examine  a  wit-  Bat  the  1  WiU. 

ness  by  deposition,  under  1  Will.  4,  c.  22,  s.  1,  applied  to  the  case  4.  c.  22,  docs 

of  a  woman  pregnant,  and  of  impending  delivery,  refused  it,  the  ^^^^^L^^^ 

affidavit  not  shewing  that  it  would  happen  about  the  time  of  trial^  nant. 
and  render  the  attendance  perilous. 
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If  the  witness 
resides  at  a 
great  distance, 
his  testimony 
must  appear 
to  be  material 
evidence,  and 
admissible. 


Lloyd  t;.  Key,  M.  T.  1834.  Ex.     3  D.  P.  C.  253. 

In  an  action  on  a  bill,  bj  tbe  indorsee  against  the  acceptor,  the 
defendant  applied  for  a  commission  to  examine  the  drawer  in  Upper 
Canada,  to  shew  that  there  was  nothing  due  from  the  defendant  to 
him,  and  it  was  sworn  that  it  was  believed  that  the  plaintiff  had 
not  given  value;  but,  upon  a  former  hearing  before  a  Judge  at 
chambers,  it  appeared  to  him  that  the  plaintiff  had  given  value. 

Parke,  B. — Where  a  witness  resides  at  such  a  great  distance 
as  the  witness  does  in  the  present  instance,  it  ought  to  be  clearly 
made  out,  to  the  satisfaction  of  the  Ck)urt,  not  only  that  tbe  eti- 
dence  which  the  witness  is  expected  to  give  is  material  and  neces- 
sarj,  but  also  that  it  is  admissible. 


The  commis- 
sioners may 
enforce  the  at- 
tendance of 
witnesses. 


Witnesses  may 
be  compelled  to 
attend,  and,  in 
default,  to  be 
in  contempt ; 
but  they  are  to 
have  their  ex- 
penses. 


Witnesses  are 
to  be  examined 
on  oath. 


(b)  Of  the  commissioners. 

By  1  Will.  4,  c.  22,  s.  2,  it  is  enacted,  "  Where  any  writ  or  com- 
mission shall  issue  under  the  authority  of  the  13  Geo.  3,  c.  63,  or  of 
the  powers  hereinbefore  given  by  the  act,  the  Judge  or  Judges  to 
whom  the  same  shall  be  directed  shall  have  the  like  power  to  compel 
and  enforce  the  attendance  and  examination  of  witnesses,  as  the 
Court  whereof  they  are  Judges  does  or  may  possess  for  that  pur- 
pose, in  suits  or  causes  depending  in  such  Court." 

By  s.  5,  it  is  enacted,  '*  That,  where  any  rule  or  order  shall  be 
made  for  the  examination  of  witnesses  within  the  jurisdiction  of  the 
Court  wherein  the  action  shall  be  depending,  by  authority  of  this 
act,  it  shall  be  lawful  for  the  Court,  or  any  Judge  thereof,  in  and 
by  the  first  rule  or  order  to  be  made  in  the  matter,  or  anj  sahse- 
quent  rule  or  order,  to  command  the  attendance  of  any  person  to  be 
named  in  such  rule  or  order,  for  the  purpose  of  being  examined,  or 
the  production  of  any  writings  or  other  documents  to  be  mentioned 
in  such  rule  or  order,  and  to  direct  the  attendance  of  any  such  per- 
son to  be  at  his  own  place  of  abode,  or  elsewhere,  if  necessary  or 
convenient  so  to  do;  and  the  wilful  disobedience  of  any  such  rule  or 
order  shall  be  deemed  a  contempt  of  Court,  and  proceedings  may  be 
thereupon  had  by  attachment,  (the  Judge's  order  being  made  a  rale 
of  Court  before  or  at  the  tijne  of  the  application  for  an  attachment); 
in  addition  to  the  service  of  the  rule  or  order,  an  appointment  of  the 
time  and  place  of  attendance,  in  obedience  thereto,  signed  by  the 
person  or  persons  appointed  to  take  the  examination,  or  by  one  or 
more  of  such  persons,  shall  be  also  served,  together  with  or  afler  the 
service  of  such  rule  or  order:  Provided  always,  that  every  person 
whose  attendance  shall  be  so  required  shall  be  entitled  to  the  like 
conduct-money,  and  payment  for  expenses  and  loss  of  time,  as  upon 
attendance  at  a  trial;  provided  also,  that  no  person  shall  be  com- 
pelled to  produce,  under  any  such  rule  or  order,  any  writing  or  other 
document  that  he  would  not  be  compellable  to  produce  at  a  trial  of 
the  cause." 

By  s.  7,  It  is  enacted,  "That  it  shall  be  lawful  for  all  and  every 
person  authorized  to  take  the  examination  of  witnesses  by  any  rale, 
order,  writ,  or  commission,  made  or  issued  in  pursuance  of  this  act, 
and  he  and  they  are  hereby  authorized,  to  take  all  such  examina- 
tions upon  the  oath  of  the  witnesses,  or  affirmation,  iu  cases  where 
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affirmation  is  allowed  by  law  iDstead  of  oath,  which  oath  on  affirma- 
tion is  to  be  administered  bj  the  person  so  authorized,  or  bj  anj 
Judge  of  the  Court  wherein  the  action  shall  be  depending ;  and  if, 
upon  such  oath  or  affirmation,  any  person  making  the  same  shall 
wilfully  and  corruptly  give  any  false  evidence,  every  person  so  offend- 
ing shall  be  deemed  and  taken  to  be  guilty  of  perjury,  aud  shall  and 
may  be  indicted  and  prosecuted  for  such  oifence  in  the  county 
wherein  such  evidence  shall  be  given,  or  in  the  county  of  Middlesex, 
if  the  evidence  be  given  out  of  England." 

By  s.  6,  it  is  enacted,  "  That  it  shall  be  lawful  for  any  sheriff,    Witnesses,  pri- 
gaoler,  or  other  officer^  having  the  custody  of  any  prisoner,  to  take  joners,  may  be 
such  prisoner  for  examination,  under  the  authority  of  this  act,  by  haS^coroug 
virtue  of  a  writ  of  habeas  corpus  to  be  issued  for  that  purpose, 
which  writ  shall  and  may  be  issued  by  any  Court  or  Judge,  under 
such  circumstances  and  in  such  manner  as  such  Court  or  Judge 
may  now  by  law  issue  the  writ  commonly  called  a  writ  of  hab^ 
corpus  ad  testificandum." 

By  s.  8,  it  is  enacted,  "  That  it  shall  and  may  be  lawful  for  the   If  witnesses  do 
Master,  Prothonotary,  or  any  other  persons  to  be  named  in  any  such  "o*  attend,  it  is 
rule  or  order,  as  aforesaid,  for  taking  any  examination  in  pursuance  |°  ^  ^^^^ 
thereof,  and  he  and  they  are  hereby  required  to  make,  if  need  be,  a 
special  report  to  the  Court  touching  such  examination,  and  the  con- 
duct or  absence  of  any  witness  or  other  person  thereon,  or  relating 
thereto;  and  the  Court  is  hereby  authorized  to  institute  such  pro- 
ceedings, and  make  such  order  and  orders,  upon  such  report,  as  jus- 
tice may  require,  and  as  may  be  instituted  and  made  in  any  case  of 
contempt  of  the  Court." 

Clay  v.  Stephenson,  T.  T.  1833.  K.  B.     5  N,  ^  M.  318. 

On  a  rule  calling  on  the  defendants  to  shew  cause  why  the  plain-   Under  circum- 

tiff  should  not  be  at  liberty  to  issue  a  commission  for  the  examina-  stances,  the 

tion  of  a  witness  (whose  evidence  was  necessaiy  for  his  case)  at  ^^^^^Y**^ 

Hamburgh,  upon  interrogatories  to  be  directed  to  the  Judges  of  the  IJi^ion  wittw" 

Court  of  Commerce  at  Hamburgh,  and  why,  in  such  commission,  the  out  the  clause 

usual  clause  rendering  the  commissioners'  oath  necessary  should  not  requiring  the 

be  omitted,  or  otherwise,  why  the  commissioners  to  be  named  in  the  co™™iMioner 

•  j_        ••         -Lii        1   'f  J*     ai_  •  'j.       /•  *o  take  an  oath, 

said  commission  should  not,  if  necessary,  and  in  their  capacity  of 

commissioners  appointed  by  this  Court,  and  in  the  name  of  this 
Court,  be  authorized  to  apply  to  the  said  Court  of  Commerce,  or 
other  proper  tribunal,  at  Hamburgh,  to  render  the  said  commission 
effectual,  by  compelling  the  attendance  of  witnesses,  and  obliging 
them  to  be  examined  upon  oath;  and  also,  why,  if  necessary,  a 
clause  authorizing  such  application  should  not  be  inserted  in  the 
said  commission.  It  appeared,  by  the  affidavits,  that  in  this  case  a 
commission  had  issued  to  certain  individuals  at  Hamburgh,  to  exa- 
mine witnesses  under  1  Will.  4,  c.  22;  that  that  commission  was 
rendered  ineffectual  by  reason  of  three  of  the  witnesses  who  were 
necessary  to  the  plaintiff's  case  refusing  to  attend  before  the  com- 
missioners to  be  sworn  and  give  evidence;  that  two  of  the  commis- 
sioners exhibited  a  commission  to  the  Court,  praying  the  Court  to 
lend  them  their  assistance,  and  enable  them  to  enforce  the  attend- 
ance of  witnesses,  but  that  the  Court  decided  that  the  request  could 
not  be  complied  with.  It  was  also  stated,  in  the  affidavits,  that 
it  was  believed,  that,  if  this  Court  would  direct  its  commission  to 
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The  Prothono- 
tary  may  exa- 
mine viv&  Toce 
in  case  of  ill- 
ness*. 


the  Court  of  Commerce  at  Hambm'ghf  omitting  the  clause  calling 
on  the  Court,  as  such  commissioners,  to  make  the  osual  oath  as 
commissioners,  and  framed  as  a  commission  addressed  to  a  Court  of 
judicature,  to  whose  acts  full  faith  is  due;  or  if  this  Court  would, 
07  its  rule,  request  the  Court  of  Commerce  at  Hamburgh  to  giTe 
effect  to  the  commission;  or  if  the  commissioners  to  be  named  in 
the  commission  were  authorized,  bj  the  rule  of  this  Court,  bj  a 
clause  to  be  inserted  in  the  commission,  enabling  the  comuiissionen 
in  that  respect  to  apply,  in  the  name  or  on  the  part  of  this  Court, 
to  the  Court  of  Commerce,  to  give  effect  to  the  commission,  bycom- 
pelling  the  attendance  of  the  witnesses  before  the  commissioners,  to 
be  sworn  and  submit  to  be  examined,  that  then  such  commission 
might  be  made  ayailable. 

Per  Cur, — We  are  of  opinion  that  this  may  be  done.  There  are 
no  words  in  the  act  which  authorize  us  to  say  that  the  commissioners 
must  be  sworn,  when  it  appears  that,  if  the  commission  be  directed 
to  certain  individuals,  and  the  clause  requiring  them  to  be  sworn  be 
omitted,  they  will  have  no  difficulty  in  acting  under  it,  and  of  exer- 
cising the  power  which  they  possess  of  compelling  the  witnesses  to 
be  sworn  and  give  evidence.     

Pond  v.  Dimes,  E.  T.  1833.  C.  P.    3  If .  ^  Scoti,  161. 

In  this  case  the  Court  allowed  the  examination  of  a  partj  to  be 
taken  by  the  Prothonotary  vivd  voce,  under  1  Will.  4,  c.  22,  upon 
an  affidavit  by  his  medical  attendant,  that  "  his  life  was  then  in  a 
very  precarious  state.** 


To  obtain  tbe 
oonveyance  the 
affidavit  most 
state  the  names 
of  the  witnesses 
proposed  to  be 
ezaminedf ; 


(e)  Of  the  affidavit  to  obtain. 

GuNTER  V.  M*Kear,  H.  T.  1836.  Ex.    4  D.  P.  C.  722;  S.  C. 
I  M.^JF.  201;  S.  C.  1  T.  ^  G.  245. 

Assumpsit  against  the  defendants  for  discharging  the  plaintiff 
out  of  their  service,  after  engaging  him  as  a  supercargo  on  board  a 
vessel  to  go  to  China.  They  pleaded,  as  a  justification,  that,  after 
having  engaged  him,  they  discovered  that  he  had  been  guilty  of  im- 
proper conduct  towards  a  married  lady  in  Jamaica,  and  therefore 
they  discharged  him.  Issue  was  joined  on  this  plea.  On  motion 
for  a  commission  to  examine  witnesses,  on  an  affidavit,  which  alleged 
that  the  defendants  had  been  informed  that  the  plaintiff  had  sednctid 
a  married  lady  in  Jamaica,  and  that  her  husband  had  in  consequence 
shot  himself,  and  then  continued,  "  that  several  persons  now  residing 
in  the  said  island,  but  whose  names  are  at  present  unknown  to  tbe 
said  deponent,  are  cognisant  of  the  facts  before  stated,  and  are  ma- 
terial and  necessary  witnesses;  that  they  are  all  resident  in  the  said 
island,  and  will  not,  as  they  believe,  be  m  England" — 

*  A  mle  to  examine,  on  interrogatories,  a  witness  alleged  to  be  confined  to  her 
bed  bj  infirmity,  refused,  without  the  affidavit  of  a  sargeon  stating  the  nitue  of 
tbe  complaint,  and  belief  that  the  witness  would  never  be  able  to  attend  the  trial 
{DtnU  V.  LotendeM,  M.  T.  1838,  C.  P.,  7  D.  P.  C.  101). 

t  A  rule  to  examine  witnesses  abroad,  under  1  Will.  4,  c.  22,  s.  4,  will  bs 
granted,  if  the  names  of  some  of  the  witnesses  proposed  to  be  examined  are  moi- 
doned  in  the  affidavits,  although  the  names  of  others  are  not.  {Beretfordy.  B^' 
hope,  H.  T.  1840,  B.  C,  8  D.  P.  C.  294  ;  S.  P.  Dimondr.  Vaiiance,  £.  T. 
1839,  B.  C,  7  Id.  590 1  post,  p.  741.) 
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Per  Cur.— 'We  never  knew  an  application  of  this  kind  to  be  made 
without  the  names  of  the  witnesses  who  were  to  be  examined  being 
8pecified»  or  the  witnesses  themselves  in  some  way  described. 


Baddeley  v.  Gilmore,  H.  T.  1836.  Ex.     I  M.  ^  W.  55;  S.C. 

IT.^G.  369. 

In  an  action  for  wages,  to  which  the  defendant  pleaded  that  they  bat  an  affidavit 
were  forfeited  by  the  plaintiff  in  consequence  of  his  mutinous  con-  ot  merits  need 
duct,  the  defendant  had  obtained  a  rule  nisi,  under  1  Will.  4,  c.  22,  J^  ^^' 
for  a  commbsion  to  examine  witnesses  at  Sydney,  in  New  South 
Wales,  where,  according  to  the  affidavits,  the  mutiny  took  place, 
the  vessel  on  board  of  which  the  plaintiff  had  served  having  been 
engaged  in  the  conveyance  of  emigrants.    His  affidavit  stated  that 
the  witnesses,  whose  names  were  given,  were  resident  at  that  place, 
and  were  material  for  the  defence.     On  shewing  cause  against  the 
rule,  it  was  contended  that  the  Court  would  not  grant  the  commis* 
sion  without  an  affidavit  as  to  merits,  and  that  the  application  was 
made  bond  fide,  and  not  for  the  purpose  of  delay;  and  the  case  of 
Lloyd  V.  Key  (3  D.  P.  C.  253)  was  referred  to. 

The  Ck)urt  neld,  that  it  was  not  necessary,  on  the  part  of  the 
defendant,  that  there  should  be  such  an  affidavit,  it  appearing  suffi- 
ciently from  those  produced  that  the  application  was  made  bon& 
fide. — Bule  absolute. 


(d)  Rule  foil. 

Cunliffe  v.  Whitehead,  E.  T.  1835.  C.  P.    3  D.  P.  C.  634. 

On  a  rule  for  a  commission  to  examine  witnesses  at  Boulogne,  it  will  not  be 
and  why  plaintiff  should  not  be  compelled  to  produce  certain  bills  of  made  a  part  of 
exchange  at  the  examination —  *'*®  "^®  ?*hi 

Per  Cur. — We  cannot  order  a  plaintiff  to  send  his  documents  b^roduccd*. 
abroad,  for  the  application  might  be  made  on  a  question  of  title, 
and  the  plaintiff  might  be  compelled,  on  such  a  principle,  to  send 
his  title-deeds  to  Australia. 

Weekes  v.  Pall,  H.  T.  1838.  C.  P.     6  D.  P.  C.  462. 

On  shewing  cause  against  a  rule  for  examining,  on  interrogator  A  plaintiff  not 
ries,  a  witness  whose  evidence  was  sworn  to  be  material  and  nieces-  proceeding 
sary  for  the  plaintiff  in  the  action,  and  who  was  on  the  point  of  P«>™P*ly  "•  J?o 
sailing  for  the  island  of  Ceylon,  there  was  no  objection  to  the  ap*  fharrioK^a  rule 
plication,  provided  the  Court  should  think  the  plaintiff  was  in  time,  to  examine  a 
The  action  had  been  commenced  in  April,  1836,  and  the  defendant  witness  on  in- 
had  pleaded  in  the  following  May,  but  no  steps  in  the  cause  were  tcrrogatorics. 
afterwards  taken  until  the  1st  of  November,  1837,  when  notice  was 

*  It  is  not  necessary,  on  applying  for  a  rule  nisi,  under  1  Will.  4,  c.  22,  s.  4, 
for  a  commission  to  examine  witnesses  out  of  the  jurisdiction,  to  state  the  names 
of  the  examiners.  {Fearon  v.  White,  T.  T.  1837,  B.  C,  5  D.  P.  C.  713).  In 
an  application  to  examine  witnesses  abroad  by  a  commission  under  1  Will.  4,  c.  2, 
B.  4,  the  Court  will  allow  the  commission  to  go  for  the  examination  of  witnesses 
not  named  in  the  rule,  if  the  names  of  certain  witnesses  are  gi?en.  {Dinumd  y. 
Vallance,  £.  T.  1839,  B.  C,  7  D.  P.  C.  590). 
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given  that  the  plaintiff  intended  to  proceed  after  the  end  of  that 
month.     He  did  not  go  on  until  the  month  of  January,  1838. 

Per  Cur, — We  think  the  objection  is  not  sufficient. — Rule  abso- 
lute. 


{e)  Return  of. 


Steinkeller  v.  Newton,  E.  T.  1840.  C.  P.     8  D,  P.  C.  579; 

S.  C.  1  Scott,  N,  S.,  148. 

The  comniis-  In  this  action  against  the  defendant,  for  a  breach  of  contract  in 

sion  must  be  not  delivering  a  certain  quantity  of  spelter,  a  verdict  passed  for 
the"ti'^im!*""  ^^^  plaintiff,  with  500/.  damages.  A  nile  was  moved  for,  on  the 
plied  under  the  P*^*  °^  ^^^  plaintiff,  for  setting  it  aside,  on  the  ground  of  the  im- 
urder  granting  proper  production  by  the  defendant  of  a  deposition  taken  under  a 
it-  commission  at  Hamburgh,  in  consequence  of  which  the  damages 

were  reduced  below  a  proper  estimate,  and  were  less  than  they 
otherwise  would  have  been.  The  application  was  made  under  the 
following  circumstances: — The  cause  first  came  on  for  trial  at  the 
sittings  after  Michaelmas  Term,  1837,  in  London,  on  the  2*2nd 
of  December,  when  it  was  postponed  to  the  sittings  after  Hilary 
Term,  on  account  of  the  absence  of  a  material  witness,  for  whose 
examination  at  Hamburgh  a  commission  was  granted.  The  order 
under  which  the  commission  issued  bore  date  the  22nd  of  De- 
cember, 1837,  and  it  directed  that  the  cause  should  be  made  a 
remanet  to  the  sitttings  after  the  next  Hilary  Term;  but  the  com- 
mission was  not  issued  until  the  following  June,  returnable  in  No- 
vember. Upon  obtaining  the  commission  the  defendant  gave  the 
plaintiff  notice  of  the  fact,  and  required  him  to  join  in  it.  This, 
however,  the  plaintiff  did  not  do;  upon  which  the  de^ndant  pro- 
ceeded to  execute  the  commission,  and  offered  in  evidence  at 
the  trial,  before  Tindal,  C.  J.,  the]  deposition  complained  of,  and 
which,  though  objected  to  on  the  part  of  the  plaintiff,  was  received 
in  evidence. 

Per  Tindal,  C.  J. — As  it  appears  to  me,  the  depositions  which 
were  given  in  evidence  at  the  trial  at  Nisi  Prius,  before  me,  were  taken 
under  a  commission  obtained  in  consequence  of  the  irregularity  of 
the  defendant's  attorney.  When  we  look  at  the  terms  of  the  order 
under  which  the  commission  was  granted,  it  is  impossible  not  to  see 
thatvit  was  intended  that  the  trial  should  take  place  at  the  sittings 
after  Hilary  Term.  At  first  the  intention  was  that  the  trial  should 
be  had  at  the  sittings  in  term;  then,  by  a  subsequent  order,  a  slight 
alteration  was  made,  and  the  case  was  directed  to  be  remanet  as 
above  stated.  Now,  this  of  itself  implies  that  the  commission 
should  have  been  returned  at  the  sittings  after  Hilary  Term.  Tlie 
commission  issued  under  the  seal  of  the  Court  in  June,  returnable 
in  the  ensuing  November.  I  will  not  inquire  farther  into  the  ques- 
tion of  mala  fides;  but,  as  the  commission  was  issued  without  autho- 
rity, in  consequence  of  the  irregularity  to  which  I  have  referred,  the 
former  trial  should  be  set  aside;  and  justice  to  both  parties  will,  1 
think,  be  best  answered  by  making  the  rule  for  a  new  trial  absolute, 
the  costs  to  be  costs  in  the  cause.  If  the  phuntiff  succeed  the 
second  time,  he  will  be  entitled  to  the  costs  of  the  trial. 
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Spabkss  v.  Barrett,  M.  T.  1837.  C.  P.     3  Scoii,  402. 

In  this  case  delay  had  been  occasioned  by  the  refusal  of  the  de-  If  the  applica- 
fendant  to  accept  an  amended  issue,  and  the  object  appeared  to  be  ^^^  f?  '"*^® 
to  delay  the  plaintiff.        -  ^        *^      •  ^^^X'i^ 

The  Court,  in  granting  a  commission  abroad  to  examine  the  de-  will  be  limited, 
fendant' s  witnesses,  ordered  the  money  to  be  brought  into  Court, 
and  limited  the  time  for  the  return  of  the  commission. 


(/)  Of  its  being  received  in  evidence. 

By  1  Will.  4,  c.  22,  s.  1 0,  it  is  enacted,  "  That  no  examination  Restrictions  as 
or  deposition  to  be  taken  by  virtue  of  this  act  shall  be  read  in  evi-  ^^  the  reading 
dence  at  any  trial,  without  the  consent  of  the  party  against  whom  the  ^^  depositfonT^ 
same  may  be  ofiPered,  unless  it  shall  appear  to  the  satisfaction  of  the  without  cons^ent 
Judge  that  the  examinant  or  deponent  is  beyond  the  jurisdiction  of  of  the  party. 
the  Court,  or  dead,  or  unable  from  permanent  sickness,  or  other 
permanent  infirmity,  to  attend  the  trial;  in  all  or  any  of  which 
cases  the  examinations  and  depositions,  certified  under  the  hand  of 
the  commissioners,   Master,  Prothonotary,  or  other  person  taking 
the  same,  shall  and  may,  without  proof  of  the  signature  to  such  cer- 
tificate, be  received  and  read  in  evidence,  saving  all  just  exceptions." 


Clay  v,  Stephenson,  T.  T.  1835.  K.  B.     3  Ad.  ^  E.  80/. 

A  commission,  directed  to  the  Judges  of  a  Court  at  Hamburgh,   A  copy  from  a 
directed  them  to  examine  certain  witnesses,  reduce  their  examina-  foreign  Court  is 
tions  into  writing  on  paper,  and  return  the  same  to  the  Court  of  »<"  *"'"""'• 
King's  Bench.     They  returned  a  copy  of  the  depositions,  certified 
by  an  officer  of  the  Court  to  be  a  correct  extract.     Denman,  C.  J., 
received  the  depositions  in  evidence,  and  directed  a  verdict  to  be 
taken  for  the  plaintiff,  but  gave  the  defendant's  counsel  leave  to 
enter  a  nonsuit. 

Per  Cur. — We  decide  this  case  on  one  short  ground:  the  prin- 
cipal evidence  produced  in  the  case  was  the  depositions.  The 
commission  required  that  the  examination  of  the  witnesses  should 
be  taken,  and  reduced  to  writing  on  paper,  and  that  the  same  should 
be  returned.  Now,  it  is  quite  clear  that  the  same  was.  not  returned, 
but  an  extract,  made  by  a  clerk.  We  think  we  ought  not  to  inquire 
whether  it  was  made  by  a  proper  officer  or  not.  We  issue  a  com- 
mission requiring  a  certain  thing  to  be  returned;  the  thing  we  re- 
quire ought  to  be  returned.  The  copy,  therefore,  was  not  receivable 
in  evidence,  and  there  must  be  a  new  trial. — Rule  absolute. 


Proctor  r.  Lainson,  M.  T.  1836.  N.  P.     7  C  ^-  P.  629. 

In  this  case  it  was  proposed  to  read,  for  the  plaintiff^,  the  depo-  And  interroga- 
sitions  of  A.  B.  and  C.  D.,  taken  before  the  Master  under  a  Judge's  tori«s  are  not 
order,  in  expectation  of  their  going  abroad.  l7ss*^8h^nThat 

Per  Lord  Abinffer,  C.  B. — Under  a  Judge's  order,  witnesses  are  ^he  witnesses 

are  abroad*. 

*  Where  the  answer  returned  by  the  commissioners,  under  1  Will.  4,  c.  22,  is 
inadmissible  as  evidence,  it  will  be  struck  out,  and  so  of  illegal  questions ;  but  the 
party  patting  a  question  must  take  the  answer.  (HutckmMon  v.  Bernard^  1836, 
N.  P.,  2  M.  &  Rob.  1). 
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examined  as  mach  for  one  side  as  the  other.    It  must  be  shewn 
they  are  abroad,  before  the  depositions  can  be  read. 


Costs  to  be  dis- 
cretionary ; 


bat  costs  of  the 
order  for  the 
commission  to 
be  costs  in  the 
cause. 


unless  some 
special  ground 
be  shewn. 


Under  circum- 
stances, the 
Court  will  re- 
fuse to  give  the 
costs  of  a  com- 
mission to  exa- 
mine witnesses 
to  the  party 
obtaining  the 
verdict. 


ig)  Costs. 

By  1  Will.  4,  c.  22,  s.  3,  it  is  enacted,  "That  the  costs  of  erery 
writ  or  commission  to  be  issued  under  the  authority  of  the  13  Geo. 
3,  c.  63,  or  of  the  powers  hereinbefore  given  by  this  act,  ia  any 
action  at  law  depending  in  either  of  the  said  Courts  at  Westminster, 
and  of  the  proceedings  thereon^  shall  be  in  the  discretion  of  the 
Court  issuing  the  same." 

By  sect.  9,  it  is  enacted,  "  That  the  costs  of  every  rule  or  order,  to 
be  made  for  the  examination  of  witnesses,  under  any  commissioD  or 
otherwise,  by  virtue  of  this  act,  and  of  the  proceedings  thereupon, 
shall  (except  in  the  case  in  the  statute  provided  for)  be  costs  in  the 
cause,  unless  otherwise  directed  either  by  the  Judge  making  such 
rule  or  order,  by  the  Judge  before  whom  the  cause  may  be  tried,  or 
by  the  Court."  

Prince  t>,  Samo,  T.  T.  1836.  B.  C.    4  D.  P.  C.  5. 

On  an  application  under  1  Will.  4,  c.  22,  s.  4,  the  only  objection 
taken  to  the  application  was,  that  it  should  be  made  a  term  on 
which  the  rule  was  to  be  granted,  that  the  costs  of  the  commission 
should  be  paid  by  the  defendant,  at  whose  instance  the  rule  had 
been  obtained. 

Coleridge,  J. — ^By  sect.  9  of  the  statute,  those  costs  are  directed 
to  be  costs  in  the  cause,  unless  otherwise  directed.  No  reason  is 
here  given  for  altering  the  usual  course  of  such  costs  being  costs  in 
the  cause;  and  therefore  the  rule  must  be  made  absolute,  without 
the  introduction  of  any  condition. 


Bridges  r.  Fisher,  H.  T.  1835.  C.  P.   1  Bing,,  N.  S.,  510;  S.  C. 

1  Scott,  485. 

This  was  an  action  in  which  a  verdict  passed  for  the  defendant, 
originating  in  the«following  circumstances: — Sir  J.  Bridges  and  a 
person  named  M'Donald  were  appointed  to  distribute  certain  For- 
tuguese  prize-money,  and  the  defendant,  by  desire  of  M 'Donald,  was 
authorized  to  draw  cheques  for  the  money.  M'Donald  became  bank- 
rupt, and  it  was  discovered  that  considerable  sums  had  been  drawn 
through  the  instrumentality  of  the  defendant,  and  applied  to  purposes 
different  from  those  intended,  and  to  which  the  money  was  appro- 
priated. Upon  the  trial,  the  defendant's  objection  was  the  authority 
given  by  M'Donald;  and  he,  having  gone  abroad,  was  examined 
under  a  commission  obtained  by  the  defendant,  and  was  also  cross- 
examined  by  the  plaintiff.  On  a  rule  calling  on  the  plaintiff  to  shew 
cause  why  he  should  not  pay  the  costs  of  the  commission — 

Per  Cur. — ^This  question  may  be  decided  without  raising  or  dis- 
cussing the  point,  whether  a  witness  examined  abroad,  under  a 
commission  issued  by  the  authority  of  this  Court,  was  interested  or 
not;  that  is,  whether  the  objection,  taken  on  the  ground  of  the  ver- 
dict being  evidence  against  him  on  a  future  occasion,  and  conse- 
quently that  he  was  interested  in  the  event  of  the  cause,  was  valid 
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or  not.  The  recital  of  the  statute  under  which  the  commission 
issued  shews  that  it  was  the  object  and  intention  of  the  legislature  . 
to  avoid  the  expenses  and  delay  which  existed  before  the  enactment, 
and  which  were  occasioned  by  the  necessity  imposed  upon  the  party 
of  applying,  during  the  progress  of  a  cause,  to  a  Court  of  equity. 
Every  one  knows  the  course  to  have  been,  that,  when  a  witness 
resided  abroad,  it  was  necessary  for  the  one  party  in  a  cause  to  file 
his  bill  in  the  C)ourt  of  equity  against  his  opponent,  and  to  produce 
a  commission  to  have  that  witness  examined  abroad;  and,  during 
the  period  of  such  examination,  the  suit  at  law  was  suspended,  and 
no  further  proceedings  taken  upon  it.  Under  such  circumstances  it 
was  considered  as  a  great  boon  to  the  subject  to  suffer  him  to  make 
an  application  to  the  Court  out  of  which  the  process  was  issued, 
and  in  which  the  proceedings  were  carried  on.  The  recital  of 
the  act,  1  Will.  4,  c.  22,  shews  this  to  be  the  case.  It  gives  to 
every  Court  the  authority  referred  to.  Now,  for  the  purpose  of 
coming  to  a  correct  conclusion,  let  us  consider  the  facts  of  the  case, 
and  how  these  facts  may  be  said  to  render  the  granting  of  the  ap- 
plication a  matter  of  justice.  The  first  point  for  our  consideration 
is,  what  the  practice  was,  as  to  the  costs  of  the  commission,  before 
the  act.  Every  one  knows,  that,  when  the  application  was  made  to 
the  Court  of  equity,  the  party  making  it  was  liable  to  pay  costs, 
whether  he  succeeded  or  not.  It  was  thought  to  be  a  sufficient 
boon  to  the  party,  that  he  was  enabled,  without  producing  his  wit- 
ness, to  submit  his  depositions  to  the  jury,  and  enable  him  to  have 
their  judgment  on  the  subject.  This,  as  it  appears  to  us,  is  an 
exercise  of  discretion,  which  should  be  care&Uy  watched  and 
guarded,  in  consequence  of  the  advantage  obtained  by  the  party. 
Now,  adverting  to  the  particular  circumstances  of  this  case,  the  de- 
fendant had,  in  our  opinion,  a  great  advantage  in  being  allowed  to 
examine  M'Donald  abroad,  without  bringing  him  before  the  jury. 
Let  us  look  to  the  situation  in  which  the  defendant  was  placed,  and 
the  position  which  he  occupied:  he  was  M'Donald's  private  clerk  in 
the  management  of  that  business  which  forms  the  subject  of  this 
discussion.  It  is  clear,  that,  in  the  transactions  respecting  the 
money  sought  to  be  recovered,  the  relation  of  master  and  servant 
existed  between  him  and  the  witness.  Now,  we  are  far  from  sup- 
posing that  the  defendant  was  liable  to  any,  the  slightest,  impeach- 
ment, more  especially  as  there  has  been  a  verdict  in  his  favour;  but 
still  Uiere  would  be  reason  to  receive  McDonald's  evidence,  if  given, 
with  strong  suspicion.  It  would  be  open  to  much  observation. 
The  defendant  was  the  instrument  through  which  the  money  sought 
to  be  recovered  was  received.  Looking  at  the  case  in  this  point  of 
view,  the  issuing  of  the  commission  was  for  his  benefit;  and,  under 
the  particular  circumstances  of  the  case,  he  should  not  call  on  the 
opposite  party  to  pay  his  expenses. 


(A)  Staying  of,  and  quashing *• 

*  The  Conrt  will  not  stay  the  issuing  of  a  commission  to  examine  witnesses 
abroad,  on  the  ground  of  the  plaintiff  being  indebted  to  the  defendant  for  certain 
costs  in  equity.  {Oughgan  ▼.  ParUh,  T.  T.  1835,  B.  C,  4  D.  P.  C.  29).  The 
Court  will  grant  a  rule  absolute,  in  the  first  instance,  for  quashing  a  commission 

VOL.  V,  .     C  C   C 
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VIL  RELATIVE  TO  SECONDARY  EVIDENCE  IN  REU- 

TION  OF.     See,  also,  tit.  Evidence. 

Wyatt  V,  Bateman,  T.  T.  1836.  N.  P.    7  C  f  P.  586. 

If  a  witness  has       An  attesting  witness  was  not  called;  but,  to  lay  a  foundation  for 
enlisted,  and       letting  ill  evidence  of  his  handwriting,  his  father  was  called,  who 

»^ri!!/r«;^.»*!!l     stated,  on  his  examination  in  chief,  that  his  son  was  on  his  wav  to 
parol  evidence      tj'ii  i*  ...  t    t       %  >  \  t 

may  be  given*.   ^n<ua«     rroHi  his  cross-exaniination  it  appeared  that  hia  son  and  he 

had  parted  upon  had  terms;  that  the  son  had  afterwards  enlisted 
into  the  11th  Regiment  of  Dragoons;  and  that  the  father,  npon 
inquiry  at  the  War-ofHce,  was  informed  that  the  regiment  had  suled 
for  India. 

Coleridgey  J.,  was  of  opinion  that  the  evidence  was  sufficient  to 
let  in  proof  of  the  witness  s  handwriting. 


VIII.  RELATIVE  TO  THE  COMMITTAL  AND  PRIVILEGE 

OF. 

Rex  v.  Wigley,  H.  T.  1835.  N.  P.     7  C.  f  P.  4. 

A  witness  com.       A  WITNESS,  after  he  had  left  the  Court,  in  the  lohhy  struck  the 

te*^**?  ^fte^""   ^®^®^^***^»  ^^^  ^*s  brought  into  Court  in  custody. 
diMharg^ls  ^^  Coleridge,  J.— You  stand  committed  to  the  custody  of  the 

privileged  from  Marshal  for  a  contempt  of  this  Court.     Your  committal  is  for  three 
arrestf.  days ;  and^  in  consequence  of  a  statement  that  has  been  made,  I  ilunk 

it  right  to  inform  you  that  the  same  privilege  from  arrest,  which,  u 
a  witness,  you  would  have  enjoyed  in  returning  from  this  Court  to 
^our  own  house,  you  will  have  a  right  to  on  the  expiration  of  jour 
imprisonment,  in  going  to  your  own  house  from  the  prison  toirbich 
you  are  committed. 


IX.  RELATIVE  TO  CRIMINAL  PROCEEDINGS.    See,  also, 

tit.  Indictment. 

Rex  v.  St.  George,  1840.  N.  P,     9  C.  f  P.  488. 
A  witness  may        On  the  trial  of  A.  for  attempting  to  discharge  loaded  arms  at  B.,  B. 
whcther*h  h      ^^^^  *  ^^^  ^  discredit  his  evidence)  was  cross-eiuMnined  u  to 
not  used  vfole"   ^^^^^cr  he  had  not  used  violent  language  towards  bis  father,  whiA 
language  to-       be  admitted  he  bad. 

to  examine  witnesses  pursuant  to  1  Will.  4,  c.  22,  s.  6,  where  tW  coinvii«« 

has  been  granted ,  and  the  application  is  made  at  the  instance  of  the  plaiDtiff. 
{Hodges  v.  Daly,  H.  T.  1840,  B.  C,  8  D.  P.  C.  308). 

*  To  account  for  not  calling  a  subscribing  witness,  evidence  cannot  be  ^ven 
of  his  declarations  as  to  where  he  lived ;  to  let  in  proof  of  that,  in  answer  to  an 
inquiry  there,  it  was  stated  that  he  was  abroad ;  but  some  person  should  either 
be  called  from  the  house  where  the  witness  lived,  or  else  some  person  who  had 
seen  him  abroad.  (Doe  d.  Beard  v.  Poipe//,  M.  T,  1836,  N.  P.,  7  C.  &  P.  617). 

t  A  party  attending  the  Court  of  Review  in  bankruptcy — Held,  privile|e^ 
from  arrest,  notwithstanding  a  slight  deviation  from  the  straight  course  on  his 
way  home.  (Ejf  parte  Clarke,  1  D.  &  C.  99). 
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Parke,  B.,  held,  that,  on  re-examination,  B.  might  be  asked  as  to  wards  the  pri- 
how  his  father  had  acted  towards  him  before  he  used  the  language  «>n«r*- 
that  had  been  cross-examined  to.  It  was  proposed  to  ask  a  witness 
as  to  what  ^another  witness  had  said  on  other  occasions  than  that 
which  was  the  subject  of  the  trial.  Parke,  B.,  held,  that  that 
could  not  be  done,  as  what  a  witness  has  said  at  other  times  is  onlj 
matter  for  the  cross-examination  of  the  witness  himself. 


Rex  v.  Bispham,  1830.  O.  B.     4  C.^P.  392. 

Indictment  for  forgery.  For  the  defendant,  a  witness  was  A  witness  may 
called^  who  stated  that  he  had  known  a  witness  who  had  been  exa-  ^  "^'^-n^i^r 
mined  for  three  years,  and  would  not  believe  him  on  his  oath.  ik!^e  moScr 

Garrow,  B. — You  have  known  him  three  years;  have  you  such  witness  on  his 
a  knowledge  of  his  general  character  and  conduct  that  you  can  con-  oath, 
scientiously  say,  that,  from  what  you  know  of  him,  it  is  impossible 
to  place  the  least  reliance  on  the  truth  of  any  statement  that  he 
may  make  ?  

Rex  v.  Ball,  1839.  N.  P.     8  C.  ^  P.  745. 

Counsel  for  the  prosecution  contended  that  certain  facts  were  A  party  cannot 
sufficient  to  raise  an  inference  of  hostility  on  the  part  of  the  witness  f  "^"^^^^^^ 
towards  the  prosecutor,  and  a  bias  in  favour  of  the  prisoner,  so  as  ^^^^  unless 
to  entitle  him  to  cross-examine  her.  unwilling. 

Erekine,  J. — I  think  that  the  situation  in  which  this  witness 
stands  towards  either  partv  does  not  give  the  party  calling  the  wit- 
ness a  right  to  cross-examme  her,  unless  her  evidence  was  of  itself 
of  such  nature  as  to  make  it  appear  that  she  was  an  unwilling 
witness.  

Rex  v.  Buncombe,  H.  T.  1838.  N.  P.     8  C.  ^  P.  369. 

Indictment  for  a  libel.     Counsel  for  the  defendant,   (having  A  paper  pro- 
handed  a  paper  to  the  witness,  which  the  witness  stoted  to  be  the  duced  on  cross- 
same),  "  Look  at  that  paper,  and  tell  me  whether  you  did  not  order  c"^^^'*^^, 
Nos.  3  and  4  of  a  magazine,  saying  that  you  had  No.  2."  The  wit-  by  the  prosecu- 
ness,  (having  looked  at  the  paper),  "  I  did  not."     Counsel  for  the  tor  if  nothing 
prosecution  applied  to  see  the  paper.  <»™^  ^'°™  »*• 

Per  Denman,  C.  J. — I  take  the  distinction  to  be  this:  if  a  paper 
is  put  into  a  witness's  hand,  and  it  leads  to  any  thing,  that  is, 
if  any  thing  comes  of  the  questions  founded  upon  it,  the  opposite 
counsel  has  a  right  to  see  the  paper,  and  re-examine  upon  it;  but  if 
the  thing  misses  entirely,  and  nothing  comes  of  it,  the  opposite 
counsel  has  no  right  to  look  at  it. 

*  When  principal  witness,  as  the  proseeator,  does  not  imderstand  the  nature 
of  an  oath,  prisoner  should  be  acquitted,  and  not  the  jury  discharged.  (Re*  ▼. 
mid*,  1825,  1  Moo.  C.C.  86)..  .  .    . ,.      .     .   .u  k    ^ 

In  grand  larceny,  if  the  sentence  be  imprisonment  without  burning  m  the  Hand, 
whipping,  (now  abolished),  or  hard  labour,  fining  is  also  necessary,  otherwise  the 
prisoner  will  not  be  restored  to  his  competency  when  he  has  suffered  his  punish- 
ment. (Rex  V.  Harling,  1824,  1  Moo.  C.  C.  39). 

The  Judge  at  the  trial  of  a  cause  cannot  order  any  paper  to  be  impounaett 
which  is  not  given  in  evidence.  It  is  not  enough  that  it  should  be  in  Court  in 
the  possession  of  one  of  the  witnesses.  {Bex  v.  Clifford,  M.T.  1824,  N.  P.,  1  C. 
&P.  521). 
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A  witness  is 
not  bound  to 
answer  a  ques- 
tion which 
would  even 
tend  to  crimi- 
nate him*. 


A  witness  may 
be  examined 
though  he  has 
remained  in 
Court  after  an 
order  to  leave. 


If  a  jMper  be 
given  to  a  wit- 
ness to  refresh 
his  memory, 
the  opposite 
counsel  is  enti- 
tled to  see  it. 


Rex  v.  Slaney,  H.  T.  1832.  N.  P.    5  C.^P.  213. 

On  an  information  for  a  libel — 

Lord  Tenterden,  C.  J.^  said, — You  can  not  only  not  compel  a 
witness  to  answer  that  which  will  criminate  him,  hut  that  which 
tends  to  criminate  him;  and  the  reason  is  this,  that  the  partj 
would  go  from  one  question  to  another,  and,  though  no  questioiL 
might  be  asked,  the  answer  of  which  would  directly  criminate  the 
witness,  yet  the  answer  might  be  enough  whereon  to  found  a  charge 
against  him.  _^^ 

• 

Rex  v.  Collet,  1829.  N.  P.     \  M.  ^  M.  329. 

On  an  indictment  for  burglary,  the  witnesses  were  ordered  oat  of 
Court;  but  one  of  the  witnesses  for  the  prosecution,  who  had  retired 
upon  hearing  the  order,  was  afterwards,  during  the  evidence  of  the 
prosecutor,  called  in  to  produce  a  plan  of  the  premises,  and,  instead 
of  again  retiring,  waited  in  Court  and  heard  some  witnesses  ex- 
amined. 

LUtledale,  J.,  said,  that  it  depended  on  the  circumstances  of  the 
case  whether  such  a  witness  ought  to  be  examined,  and  that  he 
should  receive  this  witness. 

Rex  v.  Ramsden,  E.  T.  1827.  N.  P.    2  C.  f  P.  603. 

Indictment  for  a  conspiracy.  Counsel  put  a  paper  into  the 
witness's  hand,  which  he  acknowledged  to  be  of  his  handwriting, 
and  then  asked  him  if  he  had  not  bought  the  debt  nine  months  be- 
fore, which  he  admitted  he  had.  The  opposite  counsel  applied  to 
see  it. 

Lord  Tenterden,  C.  J. — ^You  put  the  paper  into  the  witness's 
hands  to  refresh  his  memory.  It  is  very  usual  for  the  opposite 
counsel  to  see  it,  and  examine  upon  it,  and  I  think  he  has  a  right 
to  see  it. 


Rex  V,  Barnes,  1835.  N.  P.    7  C  ^  P.  166. 

Under  7  &  8  On  an  indictment  for  burglary,  application  was  made  to  CoU- 

Geo- 4,  "[^^^^  ridge,  J.,  to  grant  a  reward  to  the  son  of  the  prosecutor,  under  the 

Stat.  7  Geo.  4,  c.  64,  s.  28. 

Coleridge,  J. — I  remember  that  the  Judges  on  the  special  com- 
mission at  Bristol  ordered  rewards  under  this  act,  in  several  in- 
stances, to  be  paid  to  persons  who  displayed  great  courage,  hut 
who,  like  the  witness  in  the  present  case,  had  not  been  put  to  anf 
expense;  I  think,  therefore,  that  I  ought  to  grant  a  reward.  Let  a 
reward  of  £5  be  paid  to  the  witness. — Order  accordingly. 


may  be  given 
though  the 
witness  has 
incurred  no 
expense. 


In  a  criminal 
case  the  attach- 
ment for  non- 
attendance 
should  be 
moved  in  the 
term  next  after 
the  trial. 


Rex  v.  Stretch,  T.  T.  1835.    5  N.  ^  M.  178. 

An  indictment  was  tried  on  1 1th  December,  and  a  rule  nisi  for 
an  attachment  against  a  witness  for  disobedience  to  a  subpoena  ^ras 
moved  for  and  obtained  in  Easter  Term. 

Lord  Denman,  C.  J. — It  is  not  necessary  to  enter  into  the  other 

*  The  privilege  of  not  answering  a  question  which  the  witness  fears  may  nb- 
ject  him  to  eximinal  proceedings  is  that  of  the  witness,  and  not  of  the  party:" 
The  Court  held,  therefore,  that  counsel  ought  not  to  be  allowed  to  argue  in  sup- 
port of  the  objection.  {Rex  v.  Adey,  1830,  N.  P.,  2  M.  &  M.  94). 
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points  which  have  been  discussed.  It  seems  to  me  to  be  quite  a 
sufficient  ground  for  discharging  this  rule«  that  too  long  time  was 
suffered  to  elapse  before  the  rule  was  mo^ed  for,  and  that  an  appli- 
cation has  been  made  against  other  parties,  without  the  absence  of 
this  party  being  referred  to.  Applications  of  this  sort  should  be 
made  promptly.  This  rule  should  have  been  moved  for  in  Hilary 
lerm* 


XSotte.     See  tit.  Slander. 


Wiotk  anlr  Hai&ottv. 


I.  BELATIVE  TO  WHEN   AN   ACTION  FOR  CAN  OR 

CANNOT  BE  MAINTAINED,  p.  749. 

II.  RELATIVE  TO  THE  FORM  OF  ACTION,  p.  752. 

III.  RELATIVE  TO  INSPECTION  OF  THE  WORK,  p.  753. 

IV.  RELATIVE  TO  THE  PLEADINGS   AND  EVIDENCE, 

p.  753. 

V.  RELATIVE  TO  DAMAGES,  p.  755. 

VI.  RELATIVE  TO,  IN  PARTICULAR.     See  tite. 

Apothecary.  Matter  and  Servant^ 

Apprentice^  Physician^ 

Arbitration,  Principal  and  Agent, 

Attorney,  Prisoner, 

Auction  and  Auctioneer,  Sheriff, 

Banker,  Ship  and  Shipping, 

Bankrupt,  Witnese. 
Joint-Stock  Company, 


L  RELATIVE  TO   WHEN  AN   ACTION   FOR,   CAN  OR 

CANNOT  BE  MAINTAINED. 

Hughes  v.  Lenny,  E.  T.  1839.  Ex.     5  M.  ^  W.  183. 

The  plaintiff  contracted  to  survey  a  parish  for  the  defendants,  An  action  for 
and  to  enter  his  measurements,  and  make  a  plan,  in  hooks  and  upon  work  and  la- 
paper  furnished  by  them.     He  finished  his  work,  and  upon  the  7th  ^^e  "^  liintiff ^"^ 
of  July,  1838,  sent  in  his  hill,  and  offered  to  deliver  the  books  and  has  tendered 
plan  upon  payment  of  204/.     Upon  the  17th  the  parties  met,  and  the  work  done 
the  plaintiff  offered  to  deliver  the  books  and  plan  on  payment  of  on  payment  of 
his  bill,  but  the  defendants  refused  to  pay  that  sum,  when  the  ^  ^^* 
plaintiff  asked  them  to  make  a  tender,  but  they  offered  nothing. 
The  rate  and  mode  of  payment  was  disputed  between  the  parties. 
The  plaintiff  would  not  deliver  the  plan  and  books  without  pay- 
ment, and  on  the  same  day  commenced  an  action  of  indebitatus 
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assumpsit  for  his  bill.  The  jury  found  that  the  payment  was  to  be 
made  by  the  average^  and  not  by  the  time,  and  ga?e  7d,  per  acre 
throughout. 

Per  Cur. — The  question  in  the  case  is,  whether  a  debt,  in  respect 
of  which  an  action  of  indebitatus  assumpsit  will  He,  is  due  from  the 
defendants  to  the  plaintiff.     In  order  to  determine  that,  it  is  neces- 
sary to  see  what  the  real  contract  between  the  parties  was.    The 
defendants  employed  the  plaintiff  to  survey  the  parish  of  Gazelej, 
in  Suffolk,  and  to  enter  the  results  of  his  survey  in  books  first,  and 
afterwards  to  make  a  map  of  the  parish  upon  paper,  furnished  to 
him  for  that  piupose  by  the  defendants.     It  must  also  be  taken, 
and,  indeed,  is  concedea  by  the  plaintiff,  to  have  been  incidental  to 
the  contract,  that,  before  the  defendants  are  required  to  pay  for 
these  services  of  the  plaintiff,  they  arc  to  have  reasonable  time  and 
opportunity  for  looking  over  the  work  and  inspecting  the  map  and 
plans.     That  was  the  contract.     But  the  defendants  say,  further, 
that  it  was  also  a  part  of  it  that  the  plaintiff  must  be  ready  and  wil- 
ling to  deliver  the  map  and  books  before  he  can  bring  bis  action; 
but  we  think  that  that  is  no  part  of  the  contract,  but  is  auite  inde- 
pendent of  and  separate  from  it.     Here,  articles  of  the  defendants 
are  delivered  to  be  wrought  upon  by  the  plaintiff,  as  is  the  case 
where  cloth  is  delivered  to  a  tailor  to  be  made  up;  who,  when  he 
has  worked  it  up,  and  given  the  owner  an  opportunity  of  seeing  and 
judging  of  it  in  its  finished  state,  may  tender  his  bill,  and  proceed 
to  recover  the  price,  and  still  retain  the  article  for  his  lien  for  his 
labour.     The  defendant,  in  such  a  case,  might  also  sue  upon  an 
implied  contract  to  return  the  article  upon  request;   but,  before 
doing  so,  he  must  tender  what  the  party  is  entitled  to  for  his  work 
and  labour.     Here,  no  sum  has  been  tendered  by  the  defendants. 
As  soon  as  the  work  was  concluded,  and  a  reasonable  opportunity 
for  inspecting  it  had  been  afforded,  we  are  of  opinion  that  the 
plaintiff  was  in  a  condition  to  maintain  an  action.     The  question 
then  is,  whether,  upon  the  facts  proved,  either  at  the  close  of  the 
plaintiff's  case  or  of  the  defendant's,  there  was  evidence  from  which 
the  jury  might  infer  that  the  plaintiff  had  performed  all  that  he  was 
required  to  do;  as,  if  so,  there  was  no  ground  for  a  nonsuit.    We 
think  there  was  such  evidence.    The  principal  struggle  in  the  argu- 
ment here  has  been,  whether  the  defendants  had  a  reasonable  oppor- 
tunity of  testing  the  work.     There  certainly  was  evidence  for  the 
jury  of  such  an  opportunity;  and,  at  the  trial,  the  defendants  did 
not  rest  their  case  upon  the  want  of  it.     It  appears  that  the  work 
was  done,  and  notice  given  of  it  to  the  defendants,  on  the  7th  of 
July,  and  it  is  not  untU  the  1 7th,  when  no  notice  has  been  taken  of 
the  communication,  that  an  action  is  commenced.     There  was  that 
interval  for  any  inquiry,  or  for  examination  of  the  work.   We  there- 
fore think  that  the  plaintiff  was  then  entitled  to  maintain  an  action 
in  respect  of  a  debt.     It  is  unnecessary  to  inquire  whether  the 
plaintiff  was  ready  and  wilHng  to  deliver  up  the  maps  aud  books, 
upon  the  offer  of  a  reasonable  sum  for  his  labour,  as  we  have  already 
said  that  we  do  not  consider  that  that  was  any  part  of  the  contract; 
but,  if  that  was  part  of  the  contract,  there  was  also  some  evidence  of 
his  performance  of  that  part,  by  his  requiring  the  agents  of  the 
defendants  to  make  liim  a  tender,  when  the  plaintiff^  demand  of 
204/.  was  refused;  but  we  do  not  think  the  contract  required  him 
to  take  that  step. 
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Roberts  v.  Havelock,  E.  T.  1832.  K.  B.     3  B.  ^  Ad.  404. 

The  plaintifT,  a  shipwright,  was  employed  to  do  the  repairs  of  a  As  the  plaintiff 
ship,  which,  in  the  course  of  a  voyage,  received  damage,  but  there  may  insist  on 
was  no  specific  contract  to  do  the  whole,  and  make  no  demand  until  ^^^^  P^^^  ^  ^^ 
completed.  8°^  ^'^• 

The  Court  held,  that,  upon  a  dispute  arising,  the  plaintiff  was 
entitled  to  refuse  to  proceed  until  paid  for  what  was  already  done. 


Rex  p.  Peto,  M.  T.  1826.  Ex.     \  Y.  ^  J.  87. 

Upon  a  bond  conditioned  for  the  sufficiently  executing  certain  where  work  is 
works  according  to  plans  and  specifications,  subject  to  the  directions  to  be  done 
of  a  surveyor  on  the  part  of  the  obligees,  as  to  any  extra  works   '*"'^®^  *^?  ^"* 
to  be  done  or  omitted,  and  upon  oyer  of  the  condition,  &c.,  issrue   of  ""surveyor^ 
was  joined,  upon  the  authority  of  the  surveyor,  to  vary  the  specifi-  he  cannot  vary 
cation  in  the  manner  proved,  and  which  went  to  the  subversion  of  so  from  the 
the  whole  scheme,  and,  in  consequence  of  which,  the  injury  sus-  specification  as 
tained  in  fact  arose.     It  appearing,  from  the  whole  tenor  of  the  chanfrTtiie 
instrument,  that  the  alterations  and  extra  works,  and  articles  to  be  nature  of  the 
dispensed  with  in  the  judgment  of  such  surveyor,  were  intended  only  work. 
to  refer  to  such  specification — 

The  Court  held,  that  it  could  not  be  considered  as  affording  a 
power  to  the  surveyor  to  entirely  vary  and  substitute  a  different 
foundation  for  the  building;  and,  consequently,  the  breach  of  the 
condition  being  admitted,  and  the  only  .excuse  for  not  performing 
his  engagement  failing,  if  such  authority  did  not  exist,  the  obligor 
was  entitled  to  judgment.        ____^ 

Chanter  v.  Hopkins,  M.  T.  1838.  Ex.     A  M.  ^  W.  399. 

The  defendant  sent  to  the  plaintiff  the  following  order:   "  Send  when  a  ma- 
me  your  patent  hopper  and  apparatus,  to  fit  up  my  brewing  copper,  chine  is  made 
with  your  smoke-consuming  furnace."   The  furnace,  as  ordered,  was  *°  order,  and 
sent  and  put  up  in  the  brewery.     In  an  action  of  assumpsit  for  the  that^rshouW 
price  which  had  been  agreed  upon,  the  jury  found  that  the  smoke-  be  fit  for  a  par- 
consuming  furnace  was  useless  to  the  defendant  for  his  brewery,  but  ticular  pur- 
were  directed  by  Gumey,  B.,  to  find  a  verdict  for  the  plaintiff.     On  P°?®'  *^®  plain- 
motion  for  a  new  trial—  veT,"thou''*'h'it 

Per  Cur. — A  great  confusion  has  arisen  in  some  of  the  cases  from  does  not  an- 
an  incautious  use  of  the  word  *'  warranty."  A  warranty  is  an  express  swer. 
statement  of  something  which  the  party  signing  it  undertakes  to 
perform ;  and,  though  it  is  part  of  a  contract,  may  yet  be  properly 
said  to  be  collateral  to  it.  In  some  cases,  where  a  party  lias  con- 
tracted to  sell  a  particular  thing,  it  has  been  said  that  there  is  a 
warranty;  but  that  is  a  misapplication  of  the  word,  and  if  the  article 
contracted  for  is  not  furnished,  there  is  a  remedy  for  the  breach  of 
contract,  but  it  cannot  be  correctly  said  that  the  party  warrants  the 
article.  So,  in  the  case  of  Gray  v.  Cox,  (4  B.  &  C.  1 08),  if  copper 
was  not  furnished  fit  for  sheatlung  a  ship,  the  contract  was  not  per- 
formed; but  it  is  incorrect  to  introduce  the  term  "warranty"  where 
none  is  shewn.  Now,  let  us  see  what  is  the  contract  here,  and 
whether  the  order  has  not  been  complied  with  in  its  terms.  The 
order  is  for  one  of  those  patent  smoke-consuming  furnaces  of  which 
the  plaintiff  is  known  to  be  the  patentee.     It  is  admitted  that  there 
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was  no  fraud  on  the  part  of  the  pkdntiff.  If,  indeed,  it  were  shewn 
that  the  pkintiff  knew,  when  the  order  was  taken,  that  the  smoke- 
consuming  furnace  was  not  applicahle  to  the  purpose  for  which  it 
was  intended,  that  might  be  a  ground  on  which  to  Titiate  the  con- 
tract, inasmuch  as  the  plaintiff  had  concealed  a  material  fact;  but 
this  is  a  mere  order  for  a  specific  chattel,  and  the  plaintiff  gives  no 
undertaking  or  warranty  that  it  shall  suit  the  defendant's  brewery; 
if  it  does  not,  still  the  defendant  has  got  what  he  bargained  for,  and 
must  pay  for  it.  We  therefore  see  no  ground  for  disturbing  the 
verdict.  .^_»_ 

MoNEYPENNY  V.  Hartland,  T.  T.  1826.  N.  p.  2  C.^  P.  378. 
— S.  P.  CousENs  r.  Paddon,  M.  T.  1835.  Ex.  C,  M.,  ^ 
R.  547;  S.  C.  4  D.  P.  C.  488. 

But  a  party  In  an  action  for  work  and  labour — 

cannot  recover  Best,  C.  J.,  said, — If  an  engineer  is  employed  by  a  committee 
iM^o7^^^  Jl^^*  ^^^  erecting  a  bridge,  and  forming  a  road  to  it,  to  make  an  estimate 
*  of  the  expense  of  the  works,  and  makes  a  low  estimate,  and  thereby 
induces  persons  to  subscribe  for  the  execution  of  the  work,  who 
would  otherwise  have  declined  it,  and  it  turns  out  afterwards  that 
such  estimate  is  incorrect,  either  from  negligence  or  want  of  skill, 
and  that  the  work  cannot  be  done  but  at  a  greater  expense,  he  is 
not  entitled  to  recover  any  thing  for  his  trouble  in  making  such 
estimate. 


II.  RELATIVE  TO  THE  FORM  OF  ACTION. 

Smith  v.  White,  H.  T.  1840.   C.  P.    8  D.  P.  C.  255;  S.  C. 

6  Bing.  N.  8.  255. 

A  party  who  In  case,  the  declaration  alleged,  that,  in  consequence  of  a  retainer 

undertakes  to  and  employment  by  the  plaintiff,  at  the  request  of  the  defendant,  the 
perform  ^^^^f  defendant  undertook  to  print  a  certain  book  with  all  reasonable  ex- 
of  the  m^iOerials  P^^^i^i^n,  and  to  apply  to  the  work  a  certain  quantity  of  paper  given 
may  be  sued  in  to  him  by  the  plaintiff  for  such  purpose.  It  then  set  forth  that  the 
tort.  defendant  did  not  regard  his  duty  in  that  behalf,  and  did  not  print 

the  work  with  reasonable  despatch;  but,  on  the  contrary,  neglected 
and  delayed  the  printing;  and,  contriving  to  prejudice  the  plaintiff, 
applied  the  paper  to  a  purpose  different  from  that  for  whidi  it  was 
given,  and,  without  the  permission,  and  contrary  to  the  intention,  of 
the  plaintiff,  wrongfully  pawned  the  same.  On  special  demurrer — 
Per  Cur, — This,  it  should  be  recollected,  is  not  a  general,  but  a 
special  demurrer,  setting  forth  particular  reasons  for  the  objections 
which  have  been  advanced.  The  precise  form  of  laying  the  breach 
is  not  made  the  ground  of  objection;  but  the  real  and  substantial 
question  for  the  consideration  of  the  Court  is,  whether  this  is  not  a 
tortious  breach  of  contract,  or  violation  of  the  duty  undertaken  to  be 
performed  on  his  entering  into  the  agreement.  The  goods  were 
deposited  with  the  defendant  for  a  specific  purpose;  they  were 
placed  in  his  possession  by  the  plaintiff  in  a  lawful  manner;  and 

*  Where  a  partr  ia  emnloyed  in  a  work  of  skill,  which  he  totally  foils  to  ac* 
complish,  so  uiat  his  employer  derives  no  benefit : — Held,  that  he  was  not  enti- 
tled to  maintain  the  action  for  work  and  labour.  (Duncan  v.  Biundettf  1819, 
N.  P.,  3  Stark.  6). 
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daring  the  time  he  was  so  possessed,  and  whilst  they  were  thus  in 
his  hands*  he  unlawfully  pledged  them.  Was  not  this  a  tortious 
act  done  in  Tiolation  of  the  contract  which  he  took  upon  him  to 

Serform?  By  placing  the  goods*  under  such  circumstances*  in  the 
ands  of  another,  the  defendant  was  guilty  of  a  tortious  misappro* 
priation*  not  founded  upon  the  contract.  In  our  opinion,  this  de* 
murrer  is  not  good. 


III.  RELATIVE  TO  THE  INSPECTION  OP  THE  WORK. 

TuRQUAND  V.  Strand  Union,  T.  T.  1840.  Ex.    8  D.  P.  C.  201. 

In  an  action  for  work  and  labour,  by  assignees  of  a  bankrupt,  a  in  an  action 

summons  was  taken  out  before  Rol/e,  d,,  to  allow  the  plaintifTs  at-  for  work,  &c., 

torney,  the  bankrupt,  and  any  number  of  witnesses  on  his  behalf,  ^  jndge  cannot 

not  exceeding  four,  to  examine  the  work  and  materials  provided  by  2[?*f  *?*'  !"*' 
Ill  rwTi  11       1      li*!  1        ncsics  06  ai- 

the  bankrupt.     The  summons  was  opposed  by  the  defendants,  but  lowed  to  In- 
the  Judge  made  an  order  accordingly.  apect. 

Per  Cur. — The  order,  if  valid,  might,  upon  disobedience  to  it,  be 
enforced  by  attachment.  Here  it  is  evidently  an  order  which  a 
Judge  has  no  power  to  make.  If  the  party  should  refuse  so  rea- 
sonable a  thing  as  an  inspection,  it  may  be  a  matter  of  argument 
before  the  jury,  but  the  Court  has  no  power  to  enforce  it. 


IV.  RELATIVE  TO  THE  PLEADINGS*  AND  EVIDENCE. 

Grainger  v.  Raybould,  1840.  N.P.     9  C.  ^  P.  229. 

In  an  action  for  work  and  labour,  for  the  plaintiff,  evidence  was  A  set-off  may 
given  that  his  workmen  put  up  a  boiler  and  a  tube  at  the  defend-  l>«,|i^<»^  |n 
ant's  mine,  and  4«.  a  day  was  stated  to  be  a  fair  price  for  each  man  ^nctionVf^  ^^' 
so  employed.     The  defendant  proposed  to  shew,  that,  during  the  wages,  thongh 
time  the  men  wefe  at  work,  the  defendant  provided  them  with  notpleadedf. 
beer. 

Patteson^  J. — I  think  that  the  evidence  is  receivable.  The 
plaintiff  goes  on  a  quantum  meruit,  and  it  may  be  that  he  will 
deserve  to  have  less  if  the  defendant  supplied  his  men  with  beer, 
than  if  the  plaintiff  himself  had  supplied  the  beer. 


JoNKB  V.  Howell,  T.  T.  1835.  Ex.    4  D.  P.  C.  176. 

An  action  was  brought  by  a  builder  for  the  amount  of  extra  work  In  action  for 
done,  there  having  been  a  contract  between  the  parties.  ***•*  ^ttoTV,  if 

The  Court  held,  that  the  plaintiff  ought  to  have  produced  the  ^J",  Usho'Sd 
written  contract  at  the  trial,  in  order  that  it  might  appear  what  was  be  produced, 
within  the  contract  and  what  not;  but,  as  the  objection  was  not 
taken  by  the  defendant  at  the  trial,  the  Court  set  aside  the  verdict 
which  the  jury  had  found  for  the  defendant,  and  ordered  a  new  trial, 
without  costs. 

*  As  to  the  plea,  see  also  ante,  tits.  Non  Anumpiit-^Nwuquam  indebiiaiut. 
t  Rut  see  Reg.  Gen.  H.  T.,  4  Will.  4,    See  tit.  Set-off. 
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Vincent  v.  Cole.  M.  T.  1828.  N.  P.     I  M.  ^  M.  257;  S.  C. 

3C.  $-P.481. 

An  unsUmped  A.  HAD  built  a  house  for  B.,  under  a  written  contract,  not  admis- 
contract  cannot  gible  in  evidence  for  want  of  a  stamp.  A.  sued  B.  for  the  ndue  of 
be  looked  at.      certain  works  about  the  house,  alleging  them  to  he  extras,  and  not 

included  in  the  contract. 

The  Court  held,  that  they  could  not  look  at  the  unstamped  con- 
tract to  ascertain  whether  those  works  were  included  in  it  or  not, 
and  that  the  plaintiff  must  be  nonsuited. 


Bradley  v.  Milner,  £.  T.  1835.  C.  P.     1  Binff.,  N.  S.,  644. 

If  work  is  to  In  an  action  for  goods  sold  and  delivered,  work  and  labour.  Ac., 

be  done  to  sa-  the  defendant  pleaded  that  the  work,  &c.  was  not  to  be  paid  for 
^faction  of  ^^j^jj  approved  of  by  defendant  or  his  surveyor,  and  that  the  work 
must  be'shewn  ^*^  ^^^  ^^^^  approved  of  by  him  or  his  surveyor.  In  the  replica- 
to  be  approved  tion,  the  plaintiff  alleged  that  the  work  was  done  to  the  satisfaction 
of  by  him*.        of  the  defendant  and  his  surveyor,  and  added  the  special  traverse  in 

the  words  of  the  plea;  absque  hoc.  that  the  work  was  not  done  to 
the  satisfaction  of  the  defendant  or  his  surveyor.  Upon  verdict  for 
plaintiff — 

Per  Cur. — This  was  an  action  for  work  and  labour,  and  the 
defendant  pleaded  that  he  was  not  to  be  called  upon  by  the  plaintiff 
for  payment  until  the  work  was  performed  to  the  satisfaction  of  the 
defendant  or  of  his  surveyor ;  and  he  goes  on  to  allege  that  the  work 
&c  was  not  performed  to  the  satisfaction  of  the  defendant  or  of  his 
surveyor,  and.  therefore,  that  it  amounted  to  a  non-compliance  with 
the  agreement.  To  this  the  plaintiff  replies,  not.  as  he  might  have 
done,  in  the  very  words  of  the  agreement,  the  meaning  of  the  parties 
being  clearly  that  the  work  should  be  done  to  the  satisfiu^tion  of  the 
defendant  or  of  his  surveyor,  but  he  states  what,  in  pleading,  is 
termed  inducement,  that  the  work  was  done  to  the  satisfaction  of 
both ;  and  then  he  adds  the  special  traverse  in  the  very  words  of 
the  plea,  without  this,  "  that  it  was  not  finished  to  the  satisfaction 
of  the  defendant,  or  to  the  satisfaction  of  his  surveyor."  thereby 
plainly  signifying  that  it  would  have  been  sufficient  if  the  work  was 
approved  of  by  one  or  the  other.  We  agree  that  the  defendant 
might  have  adopted  a  different  course;  he  might  have  demurred 
specially;  he  might  have  said  to  the  plaintiff,  you  leave  me  in  a 
state  of  uncertainty,  in  consequence  of  your  mode  of  replying;  yon 
do  not  tender  an  issue  sufficiently  certain.  Instead,  however,  of 
saying  this,  he  traversed,  and  went  to  trial.  Upon  this  trial,  the 
plaintiff  clearly  shewed  what  the  intention  of  the  parties  was,  and 
he  succeeded.  It  was  not  his  fault  that  the  defenaant  passed  the 
replication  by;  and,  after  verdict,  he  is.  in  our  opinion,  too  late.  By 
the  4  &  5  Ann.  c.  16.  s.  1,  no  advantage  or  exception  shall  be  taken 
of  or  to  an  immaterial  traverse;  and  in  Com.  Dig.  Pleader.  G.  22, 

*  If,  in  an  action  for  work  and  labour,  surveyors  be  called  for  the  defeadaat, 
to  prOTe  that,  in  the  year  1831,  they  surveyed  the  work,  and  that,  in  their  jadg- 
ment,  the  charges  were  100/.  too  much  : — Held,  that  a  letter  from  the  defendant's 
attorney,  stating  that  the  work  had  been  surveyed  in  1829,  and  that  the  cfaaiges 
were  considered  GQi.  too  much,  is  not  admissible  as  endence  in  reply.  (Km^pp  r. 
Haskati,  E.  T.  1831,  N.  P.,  4  C.  &  P.  090). 
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many  instances  are  collected.  The  defendant  was  bound  to  make 
his  stand  in  the  first  instance;  he  should  not  pass  the  imputed  defect 
by,  and  speculate  upon  the  result  of  the  trial. 


V.  RELATIVE  TO  DAMAGES. 

Thornton  ».  Place,  1832.  N.  P.     \  M.  ^  Rob.  218. 

In  an  action  for  work  and  labour,  it  appeared,  by  the  agreement  If  work  differ 
between  the  parties,  that  the  work  was  to  have  been  executed  accord-  ^om  that 
ing  to  a  specification  furnished  by  the  plaintiffs,  and  at  prices  therein  ■K'^**  °°» ^^^ 
mentioned.    The  defendants,  however,  proved  that  the  work  had  not  abk  IT  between 
been  performed  according  to  the  terms  of  the  specification.  the  price  named 

Per  Park^  J. — Where  a  party  engages  to  do  certain  work  on  cer-  and  the  sum  it 
tain  specified  terms,  and  in  a  certain  specified  manner,  but,  in  fact,  ^i?"^^i^*^®  ^ 
does  not  perform  the  work  so  as  to  correspond  with  the  specifica- 
tion, he  is  not,  of  course,  entitled  to  recover  the  price  agreed  upon 
in  the  specification;  nor  can  he  recover  according  to  the  actual  value 
of  the  work,  as  if  there  had  been  no  special  contract.  What  the 
plaintiff  is  entitled  to  recover  is  the  price  agreed  upon  in  the  specifi- 
cation, subject  to  a  deduction;  and  the  measure  of  that  deduction  is 
the  sum  which  it  would  take  to  alter  the  work  so  as  to  make  it 
correspond  with  the  specification. 


W!3LXttfk. 


By  3  &  4  Will.  4,  c.  52,  s.  49,  it  is  enacted,  "  That  it  shall  be  Salvor  of 
lawful  for  the  owner  or  salvor  of  any  property  liable  to  the  payment  ^f^cked  goods 
of  duty,  saved  fronr  sea,  and  in  respect  of  which  any  sum  shall  have  ^fnt  to  if 
been  awarded,  under  any  law  at  the  time  in  force,  or  in  respect  of  salvage, 
which  any  sum  shall  have  been  paid,  or  agreed  to  be  paid,  by  the 
owner  thereof,  or  his  agent,  to  the  salvors,  to  defray  the  salvage  of 
the  same,  to  sell  so  much  of  the  property  so  saved  as  will  be  sufii- 
cient  to  defray  the  salvage  so  awarded,  or  such  other  sum  so  paid,  or 
agreed  to  be  paid;  and  that,  upon  the  production  of  an  award  made 
in  execution  of  any  such  law  to  the  commissioners  of  his  Majesty's 
customs,  or   upon  proof,  to  the  satisfaction  of  the  said  commis- 
sioners, that  such  sum  of  money  has  been  paid,  or  has  been  agreed  to 
be  paid,  the  said  commissioners  are  hereby  empowered  and  required 
to  allow  the  sale  of  such  property  aforesaid,  free  from  the  payment 
of  all  duties,  to  the  amount  of  such  sum  so  awarded,  paid,  or  agreed 
to  be  paid,  or  to  the  amount  of  such  other  sum  as  to  the  said  com- 
missioners shall  seem  just  and  reasonable:  Provided  always,  that,  if 
such  owner  or  salvor  shall  be  dissatisfied  with  any  determination  of 
the  said  commissioners  as  to  the  amount  of  such  property  to  be  sold 
duty  free,  it  shall  be  lawful  for  such  owner  or  salvor  to  refer  any 
such  determination  of  the  said  commissioners  to  the  judgment  and 
revision  of  the  High  Court  of  Admiralty;  and  in  that  case  such  sale 
shall  be  suspended  until  the  decision  of  such  Court  shall  have  been 
had  thereon." 
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Foreign  goods  By  s.  50,  it  is  enacted,  **  That  all  foreign  goods  derelict,  jetsam, 
derelict,  &c.,  to  flotsam,  and  wreck,  brought  or  coming  into  the  United  Kingdom, 
same  duties'as  ^^  ^°^  *^®  ^®^®  ®^  Man,  shall  at  all  times  be  snlriect  to  the  same 
on  importation,   duties  as  goods  of  the  like  kind  imported  into  the  United  Kingdom 

respectively  are  subject  to:  Provided  always,  that  if,  for  ascertain- 
ing the  proper  amount  of  duty  so  payable,  any  question  shall  arise 
as  to  the  origin  of  any  such  goods,  the  same  shall  be  deemed  to  be 
of  the  growth,  produce,  or  manufacture  of  such  country  or  place  as 
the  commissioners  of  his  Majesty's  customs  shall,  upon  investiga- 
tion by  them,  determine;  provided  also,  that  if  any  such  goods  be 
of  such  sorts  as  are  entitled  to  allowance  for  damage,  such  aQow- 
ance  shall  be  made  under  such  regulations  and  conditions  as  the 
said  commissioners  shall  from  time  to  time  direct;  provided  also, 
that  all  such  goods  as  cannot  be  sold  for  the  amount  of  duty  due 
thereon  shall  be  delivered  over  to  the  lord  of  the  manor  or  other 
person  entitled  to  receive  the  same,  and  shall  be  deemed  to  be  un- 
enumerated  goods,  and  shall  be  liable  to  be  charged  with  duty  ac- 
cordingly." 


Barry  v.  Arnaud,  E.  T.  1840.  Q.  B.     2  P.  f  D.  633. 

The  word  A  SPECIAL  case  stated,  that,  in  March,  1836,  the  tobacco  in 

"  wreck/'  in  question,  amounting  to  38,569  lb.  in  weight,  having  been  (toge- 
?^  ^52  ^'  ^^'  ^^®'  ^  *  certain  other  quantity  of  the  same,  then  lost)  imported 
coined  to "°  into  Great  Britain  from  the  place  of  its  growth,  and  warehoused  in 
goods  which  certain  warehouses  at  Liverpool,  in  the  county  of  Lancaster,  being 
pass  to  the  then  the  property  of  W.  and  T.  Brown  &  Co.,  was  duly  entered  for 
Crown.  exportation  from  the  port  of  Liverpool  by  Joseph  Johnstone,  con- 

signed to  one  J.  P.  Pilgrim,  at  Antwerp,  in  the  kingdom  of  Bel- 
gium, and  then  shipped  on  board  a  ship  called  the  London  Packet^ 
bound  for  Antwerp,  with  which  tobacco  the  said  ship  sailed  on  the 
said  intended  voyage;  but  shortly  after  leaving  Liverpool,  viz.  on  or 
about  the  29th  day  of  the  said  month  of  March,  the  said  ship,  after 
she  got  out  of  the  limits  of  the  said  port  of  Liverpool,  met  with 
contrary  winds  and  bad  weather,  and  was  thereby  forced  and  com- 
pelled to  re-enter  the  limits  of  the  said  port,  when  and  where  she 
struck  on  certain  sands  in  the  Irish  Sea,  within  the  said  limits,  and  ' 
was  broken  to  pieces,  and  became  a  total  wreck,  and  all  persona  on 
board  were  drowned;  but  the  tobacco  in  question,  which  formed 
part  of  the  said  ship's  cargo,  was  saved,  that  is  to  say,  some  of  it 
was  found  floating  on  the  sea,  and  the  remainder  was  thrown  on  the 
shore  of  the  English  coast  by  the  sea,  and  was  conveyed  to  the 
warehouse  of  Mr.  Atherton,  the  lord  of  the  manor,  into  which  the 
tobacco  was  brought  or  came  as  aforesaid;  and  the  said  tobacco  was 
afterwards  conveyed  to  a  certain  warehouse  at  Liverpool,  where  it 
was  sold  on  the  12th  of  April,  1836,  by  the  order  of  the  said  Joseph 
Johnstone,  with  the  consent  of  the  proper  officers  of  his  said  late  Ma- 
jesty's customs,  in  that  behalf;  and  the  proceeds  were  applied,  first, 
to  the  payment  of  salvage  and  other  usual  charges,  and  then  to  the 
benefit  and  partial  relief  of  the  underwriters,  who  had  insured  the 
same  at  the  rate  of  60/.  per  cent.  In  consequence  of  the  damage  it 
had  thereby  sustained,  under  the  circumstances  hereinbefore  detwled, 
it  could  only  be  sold  for  a  sum  amounting  to  3«.  per  pound  on  its 
then  weight,  and  was  not,  in  fact,  worth  more  than  a  total  sum 
of  2892/.  13«.  6(/.    The  defendant  was,  at  the  time  of  the  tender 
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hereinafter  mentioned^  the  collector  of  his  late  Majest/s  customs 
for  the  port  of  Liverpool,  and  employed  in  the  said  autj  of  collector 
by  the  order  and  with  the  concurrence  of  the  commissioners  of  his 
said  Majesty's  customs.  His  duty  was  to  collect  the  proper  amount 
of  duty  on  each  article  for  which  an  entry  was  tendered,  and,  upon 
such  duty  being  paid,  to  sign  a  bill  of  entry,  acknowledging  the  re- 
ceipt, and  which  then  became  a  warrant,  authorizing  the  delivery  of 
such  articles  from  the  charge  of  the  proper  officers.  He  had  not, 
according  to  the  proper  course,  the  actual  custody  of  or  control  over 
the  articles  upon  which  the  duty  was  payable,  nor  had  he,  in  fact, 
the  actual  custody  of  or  control  over  the  tobacco  in  question,  except 
that  the  officers  who  had  such  actual  custody  and  control  might 
not  deliver  the  articles  to  the  owner  without  such  bill  of  entry  being 
so  signed.  On  the  6th  of  August,  1836,  the  plaintiff  tendered  to 
the  defendant  the  sum  of  144/.  \2s,  Sd.  as  and  for  the  customs' 
duty  due  on  the  said  tobacco  on  its  being  entered  for  home  con- 
sumption, being  at  and  after  the  rate  of  5/.  for  every  100/.  of  the 
value  of  the  said  tobacco. 

The  Court  held,  first,  that  goods  cast  by  storm  on  the  sea-shore, 
where  the  owner  of  them  appears,  may  be  claimed  by  him  under 
the  3  &  4  Will.  4,  c.  52,  upon  payment  of  the  duty  upon  unenumer- 
ated  goods,  according  to  the  provisions  of  the  50th  section  of  that 
statute,  though^  when  so  cast  on  shore,  they  were  not  coming  or 
being  brought  into  the  kingdom,  but  were  in  a  course  of  export- 
ation; and,  secondly,  that  the  word  <*  wreck,"  in  the  statute,  is  not 
confined  to  goods  that  would  pass  to  the  Crown,  or  the  Crown's 
officer,  by  virtue  of  the  prerogative. 


Bailiffs,  &c,  of  Dunchvrch  v.  Sterry,  H.  T.  1831.  K.  B. 

1  B.^  Ad.  831. 

In  trespass,  it  appeared  by  charter  of  the  3  Edw.  4,  directed  to  The  grantee  of 
the  good  men  and  burgesses  of  Dunwich,  the  king  granted  to  the  ^^^  wrecks  has 
burgesses,  their  heirs,  and  successors,  that  they  should  for  ever  have  !|J^^^J.5'J^ 
all  manner  of  wrecks  of  the  sea,  wheresoever  such  wrecks  within  the  mai^tida  tres. 
town  liberty  precincts,  upon  the  land,  sea,  and  water,  should  happen  pass  until  the 
to  be  found;  to  have  and  to  hold  such  wrecks  and  other  things  that  true  owner 
to  the  officers  of  the  admiral  of  the  king,  and  of  his  heirs,  did  and  ^PP^^"* 
should  belong,  to  the  aforesaid  burgesses,  their  heirs  and  successors, 
without  anything  to  the  king  and  his  heirs  therefor  paid.     This 
charter  was  afterwards  confirmed.  On  the  24th  day  of  January,  1829, 
one  Holmes,  being  on  the  sea-beach,  perceived  the  cask  of  whiskey 
in  question,  touching  the  ground  between  high  and  low  water-mark, 
and  within  the  limits  to  which  the  above  franchise  extended;  he 
seized  it,  with  the  assistance  of  two  others,  carried  it  above  the 
high  water-mark,  and  then  went  to  Southwold,  and  came  back  with 
a  custom-house  officer  to  the  spot  where  the  cask  was  deposited. 
It  was  then  removed  by  him  and  others,  in  the  presence  of  the 
custom-house  officer,  to  a  place  called  Waldswick,  which  was  a 
distance  of  five  miles,  and  out  of  the  plaintiffs'  liberty.    While  it 
was  there,  the  defendant,  who  was  aware  it  had  been  cast  ashore 
within  the  plaintiffs'  liberty,  claimed  it  on  behalf  of  the  corporation 
of  Southwold,  took  possession  of  it,  conveyed  it  to  Southwold,  and 
placed  it  in  a  cellar  there.     Upon  some  observations  being  made 
about  it,  the  defendant  said  that  he  should  take  it,  and  claim  it,  and 
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then  they,  the  corporation  of  Dunwich,  should  prove  their  rights. 
The  custom-house  officer  said  he  shouhl  not  interfere,  but  should 
let  it  be  carried  to  Dunwich  or  Southwold^  and  should  follow  it  to 
either  place,  and  should  then  put  his  locks  upon  it.     Soon  after  the 
defendant  had  taken  the  cask,  the  owners,  having  heard  of  tlie  cir- 
cumstance, took  it  away,  paying  some  dues  to  the  corporation  of 
Southwold.     Holmes,  who  was  called  as  a  witness  on  the  part  of 
the  plaintiffs,  stated,  in  cross-examination,  that  he  seized  the  cask 
partly  for  the  owners  and  partly  for  his  salvage.     Upon  these  facts, 
it  was  contended,  on  the  behalf  of  the  defendant,  that  the  plaintiffs 
had  not  proved  any  possession  sufficient  to  entitle  them  to  maintain 
trespass.     Parker  J.,  was  of  opinion  that  they,  being  grantees 
of  wreck,  had  a  special  property  in  the  goods  saved,  and  that  was 
sufficient  to  entitle  them  to  recover  in  trespass.     The  defendant 
then  proved  that  a  ship  called  *'The  Queen  Charlotte*'  had  been 
wrecked  off  the  coast  in  October,  1827;  that  the  captain  with  the 
crew  escaped  from  the  wreck,  and  came  on  shore,  and  that  he  and 
Stead,  who  was  agent  for  Dunlop  &  Cooke,  owners  of  the  cargo, 
distributed  handbills,  requesting  all  persons  to  take  care  of  any  part 
oi  the  cargo  that  might  come  on  shore.     One  of  these  handbills 
was  delivered  to  Holmes,  who  first  found  the  cask.     The  defendant 
also  had  been  requested  by  Stead,  the  agent  of  the  owners,  to  take 
care  of  the  property,  if  any  of  it  came  on  shore.     The  name  of 
''  Dunlop"  was  on  the  cask  which  had  been  found.  Parke,  J.,  lefl  it 
to  the  jury  to  say,  whether,  when  the  defendant  seised  the  cask,  he 
was  acting  as  agent  for  the  owners  of  the  ship,  or  as  agent  for  the 
corporation  of  Southwold.     The  jury  found  that  the  defendant  did 
not  take  the  cask  for  the  benefit  of  the  owners,  but  that  he  did  it 
as  agent  of  the  Southwold  corporation,  and  to  put  the  plaintiffs  to 
the  proof  of  their  title.     Upon  this,  a  verdict  was  entered  for  the 
plaintiffs,  with  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  if 
the  Court  should  be  of  opinion  that  this  was  not  a  wreck,  or  that 
the  plaintiffs  had  not,  by  virtue  of  the  charter,  such  a  special  pro- 
perty in  it  as  wonld  enable  them  to  maintain  trespass,  they  never 
having  had  any  actual  possession. 

The  Court  held,  first,  to  constitute  "wreck,"  it  is  not  necessary 
that  no  person  should  have  escaped  alive  to  land  from  the  vessel;  and, 
secondly,  that  the  grantee  of  wreck  has  snch  a  special  property  in 
the  goods  wrecked  as  to  entitle  him  to  maintain  trespass  against  a 
wrongdoer  for  taking  them  away,  although  the  grantee  bad  not  seized 
them. 


Talbot  r.  Lewis,  M.  T.  1834.  Ex.     1  C,  M.  ^  R.  495;  S.  C. 

5  Tyrw.  1;  S.  C.  6  C.^P.  605. 

Trespass  for  breaking  and  entering  the  plaintifiTs  close,  and 

digging  up  and  carrying  away  Spanish  dollars.     Pleas,  first,  n^- 

manor  aHo  the  ^^^^^E  *^®  plaintifTs  right  to  the  soil;  secondly,  his  property  in  the 

title  of  t)ie  lord    dollars.     The  question  to  be  decided  was,  whether  the  plaintiff,  as 

lord  of  the  manor  of  Landymore,  in  that  county,  was  entitled  by 
prescription  to  vrreck  on  Rosilly  Sands^  a)l^;ed  to  be  part  of  the 
manoV  of  Landymore.  This  manor  was  proved  to  be  within  the 
seignory  of  Gower,  and  had  come  to  the  plaintiff  through  an  Earl 
of  Pembroke.  The  plaintiff  tendered  in  evidenee  a  document,  dated 
in  1639,  from  his  muniments,  purporting  to  be  answers  by  certain 


Statements  of 
tenants  of  the 
lord  of  the 


to  wrecks,  &c. 
are  not  admis- 
sible. 
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persons,  some  of  whom  were  tenants  of  the  manor,  to  questions 
proposed  by  commissioners  appointed  bj  the  Earl  of  Pembroke, 
lord  of  the  manor  of  Landjmore,  wherein  they  set  forth  the  extent 
and  boundaries  of  the  manor,  which  answers  were  read;  and  in 
addition  to  the  above,  it  was  proposed  to  read  the  following: — "  To 
the  ninth  article  we  say,  that  all  wayfes,  estrayes,  wrecke  of  sea, 
and  felons'  goods,  treasure  trove,  or  such  like,  within  the  precincts 
of  this  manor,  doth  belonge  to  the  lord  of  this  manor,  and  how  the 
lord  hath  heretofore  bin  answered  thereon  we  know  nott/'  Parke,  B., 
allowed  the  first  to  prove  the  boundaries,  but  refused  the  other  as 
evidence  of  the  lord*s  right  to  wreck.  The  verdict  having  passed 
for  the  defendant,  on  motion  for  a  new  trial — 

Per  Cur, — The  Crown  can  only  take  upon  inquest;  therefore, 
where  the  Crown  makes  claim,  this  matter  must  be  tried  by  a  jury. 
But,  in  this  case,  the  question  was,  whether  the  plaintiff  had  a  right 
to  this  wreck  as  lord  of  the  manor.  If,  as  lord  of  the  manor,  he 
takes  it,  it  must  be  by  grant  or  prescription,  which  pre-supposes  a 
grant.  The  tenants  of  the  manor  have  nothing  to  do  with  this, 
which  is  a  private  right  in  the  lord,  and  can  know  nothing  more  of  ^ 

it  than  any  one  of  the  public.  The  document  was  not  evidence  in 
this  case. 


TBE    END. 
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